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ASSIGNMENTS OF ERROR
1. The Trial Judge erred by hearing this matter when Washington

f;ouft did ndi i1-a-versﬁbrj ect maftef ju.r-isdi'ctionmto do s0.

| 2. . The Trial Judge erred in finding that it would be in fhe best
intetests of the child to be taken from his mother énd placed with

-the nonparental p)eti’éioners |

3. | The Trial Judge erfed by admittjng hearsa;‘/ statements of the child
in di;ect conflict with Evidéncé Rule 803(a)(4) ..

4.  The Trial Judge‘erred by placing great weight. on the Report of the

'Guardian ad Litem in that fhé réport vs;as not'thorqugh or
iﬁdependent investigation.

- 5. The Trial Judge erred in placing great wéight on the conclusiéné of
Carol Thomas in that Ms. Thomas applied the wrong standard )in '
making her conblusions for placement and hef. knowledgé of
critical evidence was Iiiﬁited.

STATEMENT OF THE CASE |
Holly Cork (mom) is the biological mother of Angelo Flores Cork.

Angelo’s"father, Ricky Flores is deceased. David Nageliand Anita

Bangert (foster parents) are not felated to the Ms. Cork or the child at

issue; they are the child’s prior foster parents from Moqtana. In 1998,

Helena DSHS in Montana began a Dependency action regarding Angelo



Flores Cork. On February 18, 1999, The foster parents, residents of

Montana, became licensed foster care parents to run concurrently as an

.édopﬁ\}e home. Their only intent in éntewringﬂthis' prdgrarh was to adc;p-t 0

child.  They made it very clear to DSHS they did not want to be just foster | :
- parents. RP 640, 654. Angelo was in the care andA custody of mom from
birth until he was placed in foster care with the foster parents o.n June 21,
1999. RP 75. Only a few short weeks after Angelo was placed with the
foster parents, they decided they wanted to adopt him, even though they
knew the placemént was only temporary and the. child was to be rétumed
to mom. RP642. During the time Ahgelo was residing with the foster
parents they began arrangements to adopt Angelo. RP 646 In Sveptember
2000 parental rights of mom were terminated -By State of Montana, .
Eleventh Judicial District Court. RP644 December 20, 2001, Montana
‘Supreme Court reverséd the termination and as a result, mom’s parental
rights to Angelo Flores-Cork were fully restored. RP479. The foster
* parents were not only devastated but angry as they were days away from
adopting Angelo Cork and did not want to return the cﬁild to his mother.
RP 648, 651, 652,‘653, 655, 657. Mom ilmnediately bégan' exercising her
rights and decision making as a parent by requesting there be a
reunification ﬁeriod. RP48, 658 During this reunification period’the foster

parents resisted at every opportunity; they even hired an attorney during |



the process. RP649. Mom and Child and Family Services of DﬁHS in
Montana sﬁpulated to a Temporary Investigative Authoﬁty (TIA) to
de-'}te'rr‘niné whether DSS shbuld péti"cion the Court for lég;alv cusfodj} of h
mom’s son. RP481. March 27, 2002 there was an Assessment of foster
parents in relation to Adoption Update and Youth Foster Home N
Relicensing which indicated that foster parents were not to be approved
for foster -placement’, _only adoptive placement due to their inaBility to be
supportive to Angelo in a transition to birth mother’s home...” EX R108
Section I V. |
On April 16, 2002, it was de‘p,ennined that plécing Angelo in the
care and custody of mom would not Be detrimental to his well-being. EX
112. On May 15, 2002 Angelé_ Cork was returned tovthe éare and custody
- of mom. EX112: On May 16, 2002 mom and her son, Angeio moved to
- Spokane, Washington. Angelo Cork had no physigal, rriental or emotional
prqblems after the transition and was adjusting well to the transition. RP
781 Foster parents were told by Montana iarofessionals that any
interference with or failure to supﬁdﬁ: Angelo in the case of permanency
with his mother would be détrimental to him. RP 658, EX R107. From
June 2002 through September 2002, foster pare‘nté ignored the direction of
Monfana professionals and pushed for mom to allow them visitation with

Angelo. RP780, 781. Out of fear of the foster parents, mom allowed briefs



visits during the summer 2002. RP 780. In September 2002 mom promptly
stopped foster parents from contacting and/or visiting her son when it
* became clear that the visits were detrimental to Angelo’é Well-béing.rR'P
780. Foster parents continued to insist on visits but mom ceased all
contact with foster parents. RP 780

Octdber 4, 2002 Spokane County Child Protective Services
received én “anonquus” call from a female that mom is physically
'abusing Angelo Cork and that the “'mom moved from Montana with
extensive CPS hx.” Report stated that callrer indicated,” .Holly wasn’t ever
| int@rested in parenting but was interested in winning in court.” EX 115.
October 11, 2002 foster parents, én their own initiative sent a letter'to
Spokane County DSHS expressing their desire to continue providing
Angelo foster/adoptive care.” EX 114. CPS investigation was. “unfounded”
and the recommended dispésitibn was” End Service. Little to no risk, .
sérvices not needed.”EX115. |

October 29, 2002, less than 6 months after mom and Angelo Cork
moved to Washington, foster parents filed a Summons/ Petition for
NonParental Custody of Angelo Cork alleging “neither parent is a suitable
- custodian.”CPI-8. Foster parents have no contact 'With,Angkelo from
September 2002 until the end of Deéember 2002, during Which Angelé did

not exhibit any signs of mental, emotional or physical detriment in the



care and custody of mom. RP134-141, 1 '76, 194,202,209,216, 780. At
foster parents’ request, the court grants temporary visitation between
H ‘Angelro-CV(.)rk‘ahd -fo.stéf_rprérént-s: CP 29-33. 'Angelb’_s .schoo>l~ teacher
confirmed that as late aé Novémber 27, 2002 there were ﬁo behavior
problems of any éort while Angelo was in the.care and custody of mom.
RP202 _There Was no mental, emotional or physical abuse in mom’s
hdme.RPZ] 6 Beginning shortly after the second half of the 2002-2003
school year began, foster parents were reintroduced into his life, V_Angelo’s
. behavior started to deteriorate at school. RP 163-164, 1 76,v1 9_4,2.'04-
205,210. Foster parents did not have visits in February 2003. RPZ} 0. The
visits resumed in March 2003 and the longer the visitations continued with
the foster iparents the more aggressive and disruptive Angeio became.
RP207-208,2] 0,212. This aggression continued even after the foster '
parenfs were granted custody in August.2003. RP24].

| A Guardian Ad Litem (GAL), was appointed in March '
2003.RP127. The GAL did not make a recommendation to change
~ placement from mom to the foste‘rvparents until August 29, 2003, after sh'e'.
received tﬁe report of the counselor Carol Thomas, RPv2] 1, 437 The GAL |
however did not complete a thofough and independent investigation, as
-required by the order appointing her, of all the facts and evidence pertinent

to this case. Furthermore, she did not contact or speak with individuals



relevant to a complete understanding of the critical and complex

circumstances and history of the paﬁies and the child:

1.

" GAL failed to speak with David Sturm, RP 223, RP705-706 Liz

Hayden, RP 225, Vicki Weida, RP 225 or Colleen Lipke who were
all integral members of the team of professionals involved in the
reunification process of Angelo Cork and his mother.

GAL failed to speak with Dr. Robert Page who did Appellant’s
psychological evaluation in parenting assessment during the
transition period and part of the reunification team. RP 225. Dr.
Page determined it would not be detrimental to Angelo to be
placed in the care and custody of mom. '

_GAL failed to review the countless documents vital to completing

a full and independent 1nvest1gat10n RP 225 -228 (List of

- Documents)

The GAL did not 1nd1cate in her report that the foster parents
solicited Spokane CPS so they could provide foster/adoptive care
for Angelo.RP223 The GAL was unaware of all the professionals
warning them mnot to interfere with mom s bonding process with
Angelo

GAL failed to even check if Respondents were currently licensed
foster care parents. RP 226 GAL had no knowledge that the State
of Montana never renewed Respondents foster care license. RP
226

GAL never conducted a home investigation of the foster parents’
home; she only reviewed pictures supplied by the foster parents.

The GAL concluded that:

1. . Mom has made positive strides. RP 132

2. Mom’s home was clean appropriate. RP 132 -133. Living
arrangements were more than appropriate. RP135



3. There was no evidence of drugs, drug paraphernalia
smokmg cigarettes, alcohol or anyone usmg alcohol in
mom’s home. RP 133

4. During a visit at mom’s home, Angelo Cork was very
animated, happy, excited and eager to show the models he
made with mom’s boyfriend, Joshua Rich. RP /35 Angelo

stated he like his room and enjoyed playmg with h1s toys.
RP 135

5. Mom had an appropriate job and was employed full-time
for over a year and a half. She was the financial supporter
of her entire family. RP 135-136 Mom has her CNA license
and GED. RP 136

6. - Mom takes care of Angelo’s medical needs and followed

' up appropriately with care for him. RP 136 Records
indicated Angelo appeared healthy and his judgment and
mood were appropriate for his age, as well as his mood and
affect. RP 137-139

7. There was nothing to indicate any physical abuse of Angelo
or indication of any bruises or Angelo being spanked hard
that would leave a bruise. RP 139 No evidence of any CPS
‘involvement with mom’s other child. RP 139

8. Mom had provided stability for Angelo. RP 139 She
. communicated with Angelo’s teachers throughout the
school year, attended all parent/teacher conferences and
mom would even drop by the school just to sit and spend
time with her son. RP 141, 157-158

9. As of April 12, 2002, all school records and converéations
with Angelo’s teacher indicated Angelo was doing well and
there were no concerns about any behavioral problems.
RP157-158 :

GAL then in her report of August 28, 2003 stated thaf mom’s

home is detrimental to Angelo and recommended plécement of Angelo be



changed to the foster parents’ home in‘Moritana. RP 142. The GAL then
admitted that she based her recommendation to change placement on the

| fepdrt_ of Carol Thomas that the foster pérén;cs are the i)sychblogiééi o
parents of Angelo Cork. RP 142 Ms. Thomé’s admitted that she kne{av there
wasa reum'ﬁcétion that took place in Montana, but she had no knowledge
that there was a team of professional coﬁnselors, therapists and spcial
workers being invol&ed_. RP439 Ms. Thomas admitted she never spoke

- with any of thé individuals involved with the reunification process, nor
with any of Angelo_ ’s therapists or caseworkers in Montana. RP 439.
Furthermore, Ms. Thomas began her assessment without aﬁy knowledge
~of aﬂy advances or progress or anything that was beiﬁg done ub .until that

| point regarding bonding with Angelo and his mom. RP 440. Her
information came from the foster parents and mofri. RPF 440. Ms. Thomas
the_h submitted a report to _GAL’ in August 2002 recomfnending Aﬁgelo be
placed with the foster parents in Montana. EX R179 Ms. Thomas |
concluded that the foster parents were Angeld ’s psychological parents RP
41 8 to whom he .was attached and bonded to and that another interruption
in care would place him at risk for iﬁcreasing behavioral and emotional
concerns. RP 435. In discussing attachment and bonding, Ms. Thomas
Qléarly stated that if the primary attachment occurred during the first yeaf

of life that would be the foundation for continuing reiationships. RP 442.



Once [Angelo] forms a primary attachment that sets the stage for [him] to

bond to other people throughout [his] life. RP45]. Furthermore, Ms.

' Thomas admits that eiiice the prii'iiary attachment is formed during the first

year of life the foster parents were not Angelo’s primary attachment |

because he did not go to live with them until June of 1999. The
attachment would have been formed between August 1997 and August

- 1998. RP 442. Angelo was in the primary care of his mom from August

1997 until August 1998 and therefore formed hlS primary attachment With
her. RP443 This allowed him to for the bond and atiachment with the |
foster parents that Ms. Thomas is indicating. More importantly, Ms.

: Themas was not aware that the foster parents were warned numerous_
times that any interference [with Angelo’s bending .to his mom] would be
considered damagirig to Angelo’s well-being. RP440

Ms. Thomas had no contact with Angelo Cork and his mom during
the months of September 2002 until the erid of December 2002. RP 443 1t

, was during this time that the foster parents were unable to interfere in

., Angelo Corkv’s life and therefore she had not had the opportunity to

observe the interactions between Angelo and his mom while there was no

involvement from t}ie foster parents. RP 443 In total, Ms. Thomas had
only three 50 minute sessions to observing Angelo and his mom together.

. RP 448.



Just prior to Ms. Thomas and the GAL filing their reports, Mom’s
attorney withdrew for the case. Four days after withdrawal was effec;tive,
R mém Waé ééwéd with a Notice for He‘aﬁng"to transfer piécemenf of

Aﬁgelo Cork to foster parents. Motion was scheduled to be heard on
August 29, 2003. CP 56-59 Coincidentally the GAL Repoﬁ and report of
coﬁnselor were submitted that same day. At thé hearing, the Court ordered
Angelo to be réméved from his mom’s care and given tol the foster parents .
| in Montana citing the Interst.ate Co#lpact Act as authority to do so. Mom
* was not repreéented by counsel. CP 138-1 42, CP 351-359

Unbeknownst to mom, ‘fo.ster parents hired Robert Dickey, a
counselor in Montana for reintegr_g’;iqn counseling between them and
Angelo. October 8, 2003 Center For Justice entered Nétice of Appearance
and filed Motion to Continue Trial Date and reopen Discovery. During a
telephoné conferenée with Judge (other than actual trial judge) trial date
. was continued to January 2, 2004. Discovéry issue was not addrgss_es by
.the judge ﬁnd thus not reopened. Center For Justice ﬁled another motion

té have discovery reopened. That niotion was denied by the trial judge.
Mom filed a Motion to Dismiss Petition for Lack of Subject Matter

Jurisdiction. CP 199-330 ‘Motion was Denied. Mom filed Motion for

‘Reconsideration. CP 379-389 Motion was denied. Trial was held on

February 11, 2004 and permanently transferred placement of Angelo to

10



the foster parents. Limitations were placed on mom’s visitation and she

was denied any decision making regarding her son.

SUMMARY OF THE ARGUMENT

This case presents_ three very important issues. First, Washington

Courts did not have jurisdiction fo make any custody determination
regafding Angelo Cork. Angelo Cork and his mother were residing in
Washington less than six months at the ﬁme the Petition for NoﬁParental
custody was filed. Furthermore, the Mon’gana Cburts had continuing '
jurisdicﬁon over matters relating to Ang_elo Cork in that the Montana

: cbui'ts were making detenniﬁations régarding custody of Angelo Cork
from 1998 until 2001 all the way up to the Monténa Supreme Couﬁ. Less
than six months prior to the Petition being filed in Washihgton, there was -
still pngoing Couﬁ action regarding custody of Angelo in the Montana

' courts. The second critical issue is Mom is a fit parent and has a

constitutional right to the care and custody of her son, Angelo Cork. The

Supreme Court in In re the Parentage of L.B., 121 Wash.App.460, 89
P.3d271, (2004), made it very clear that even though Washington
recognizes the common law ciaim of psychological ﬁarer}tage iﬁ an action
for co-parentage or visitation by) a nonparent, it i‘s allowed only when the

parent like relationship was formed with the consent and encouragemen’t

11



of the biological parent. Here, the mom never consented to nor

encouraged the parent like relationship between her son and the foster

p‘arents. Thus, thls courtcannotusethe "‘—;‘)sj;chrolbgi'dkai bond that was

formed during that relationship remove Angelo from her care and place

him with the nonparent foster parents. Third, this court cannot substitute

its judgment for that of a mom who is a fit parenting making decision

regarding counseling, moving residences or otherwise.

ARGUMENT

1. THIS COURT DID NOT HAVE JURISDICTION UNDER
'THE UCCJEA TO MAKE A CHILD CUSTODY
DETERMINATION OF ANGELO CORK

This Court did not have jurisdiction to make custody
deterrninations of Angelo Cork. Angelo and his mother resided in

Washington less than six months prior to the foster parents filing the

" Petition for NonParental Custody, and custody determinations regarding,‘
_ Angeld were being decided in Montana during those prior six months.

a. This 'Court did nof have Subject Matter Jurisdiction to make a

child custody determination of Angelo Cork.

- Angelo Flores Cork and his mother did not reside in Washington
for the mandated “at least six months” prior to commencement of the
NonParental Custody action. Washington clearly was not the home state

of Angelo at the commencement of these proceedingé. Section 2.3 Basis

12



of Jurisdiction, of the F indings of Fact indicates Washington is the home
state of the child and that no other state is the home state and significant
and éubstaﬁfiéi.céhhectibn and contacts exist in Washmgton The Child
Custody Jurisdiction Enforcement Act (UCCJEA), specifically RCW

26.27.201, requires that a court of the state of Washington is competent to

make an initial child custody determination only if:

(a) This state is the home state of the child on the date of the
commencement of the proceeding, or was the home state of the child
~ within six months before the commencement of the proceeding and the
child is absent from this state but a parent or person acting as a parent
contlnues to live in this state;

' .(b) A court of another state does not have jurisdiction under (a)

of this subsection, or a court of the home state of the child has declined to
exercise jurisdiction on the ground that this state is the more appropriate
forum under RCW 26.27.261 or 26.27.271, and:

() The ch11d and the child's parents, or the child and at least one
parent or a person acting as a parent, have a significant connection with
this state other than mere physical presence; and

(ii) Substantial evidence is available in this state concerning the
child's care, protection, training, and personal relationships; -

Washington clearly was not the home state of Angelo Flores Cork
__at the commencement of these proceeding because he had not resided

there for at least six months. Washington must be the “home” .state of the
child on the date of the commencement of the proceeding in order for the

state to have jurisdiction of the matter. Under RCW 26.27.021, “home

13



state” means the state in which a child lived with a parent or a person

acting as a parent for at least six consecutive months immediately before

 the C(;ﬁunéﬁcéihéﬁt ofa rchi'ldréustody procé'édiﬁé. Section (5) ofthis

. statue defines “commencement” as the filing of the first pleading in the

proceeding. Under UC,CJ EA, jurisdiction is to be determined as of the
time action is commenced. In re Marriage' of Teronimakis, 66 W_ash.App.
83, 831 P.2d 172, review denied 120 Wash.2d 1006, 838 P.2d. 1142.
(1992). CQmIﬁéncément in this case would be October 29, 2002; thé date
the Petition was‘ﬁled. | ’

| Angelo Cork and his mom began residing in Spokane, Washington'

on or after May 15, 2002. The foster parents indicated an even further’

* date when mom and her son began residing in Washington when they

statéd in the Petition, “Angelo has lived in Spokane,» WA since 6/02”.
CPI-8. At the time the proceedings'weré commenced, neither the mother

nor the child was living in Washington State for “at least six consecutive

 months preceding the commencement of the proceedings,” as specifically

required to invoke the power of the Washington Couirt. The time between
when mom and her son began residing in Washington on May 15, 2002

and the filing of the first pleading in this matter on October 29, 2002 is

| only five months and two weeks. This is not “at least six months.” At the

14



time of commencement of this action, Washington was not the “home
state” of the minor child.
The foster parents cannot invoke the jurisdiction of the

Wéshingtori Courts solely by ésserting ‘that [Angelo and Holly Cork or

Angelo] and at least one parent or person acting as a parent, have

significant connection with the state other than mere physical presence;

.and substantial evidence is available in this state concerning the child’s

care, protection, training and personal relationships and the child no

home state else where.”

The ianguagg that foster parents asserted above is only subsection
(i) of RCW 26.27.201(1)@).‘ The statute is clear in that jurisdiction
requirés all the fa;ctors indicated in subsections (b) and (b)(1) anfl (b)(ii) to
be present in*o?der to invoke the jurisdiction of Washingtoﬁ‘Copﬂs. M
factors are:

(b) A court of another state does not have jurisdiction, or a
- court of the home state of the child has declined to exercise
jurisdiction on the ground that this state is the more
appropriate forum under RCW 26.27.267 or 26.27.271,
and:’ :

(i) * The child and the child’s parents, or the child and at least-
one parent or a person acting as a parent, have a significant
connection with this state other than mere physical
presence; and o

(i)  Substantial evidence is available in this state concerning the
child’s care, protection, training, and personal
relationships;

15



The foster parents failed to meet the requirements necessal;y to
invoke the power of the Washington Coﬁrt. Montana was the home state
of momandAngelo Cork at the commencement of these pro‘ceediﬁgfs; not
Washington. At the time of commencement, Montana had jurisdiction to
hear this case. There is no evidence to support that Montana has declined
to éxercise jurisdiction which is required under the UCCJEA. E‘}en though
-there is évideﬁce‘to show mom and Angelo may have a conneétion to
3 Washington, thé majority of evidence relating to Angelo’s care,
vpfotection; training and personal relationships is in Montana. Montana
maintains an extensive history of substantial evidence relating to care and
. custody of Angelo Cork"as well as mom’s fitness to parént her child.

The Court found that mom consented to subject mat’éer jurisdiction
by failing to raise it in her Answer to the Petition. However it is well- |
: establiéhed that litigants may not waive subject matter jurisdiction, and
ﬁirtherm;)re, a party rriay raise that issue at any time. Id. See also, In re
cﬁstody of R, 88 Wn.App 746,762(1987). Summarily, lack of subject

matter jurisdiction renders the court powerless to pass on the merits of the

case. Skagit Surveyors & Eng'rs, LLC v. Friends, 135 Wn.2d 542, 556,
958 P.2d 962 (1998). Here, since the facts indicate that Washington Court
clearly lacks subject matter jurisdiction, the case must be dismissed and all

orders made on the merits of the case are null and void.

16



b. Washington Court did ndt have ];urisdiction to hear this matter
: because the State of Montana, Eleventh Judicial District Court

has continuing jurisdiction over determination of custody of
Angelo FloresCork. -~ = . .

Custody determinations of Angelo Cork were 11t1gated up to the
Montana State Supreme_Court and back. EX R] 09 Less that six months
prior to the foSter parents filing a NonParental Cﬁstody Petition in-
Washington, the Department of Social and Health Servi;:es were still
involved in determination of Angelo’s éustody. EXRI .1 1,11 2.'Monta_né
- Court has continuing, exclusive jurisdiction under Washington’s Ijnifprm
Child Custody Jurisdiction Enforcement Act (UCCIEA). Under the
UCCIEA, a state that has made a custody determination r@tains
cdntinuing, exclusive jurisdiction over a .child custody determiﬁation as

follows:

(1) Except as otherwise provided in RCW 26.27.231, a court of
 this state that has made a child custody determination consistent
with RCW 26.27.201 or26.27.221 has exclusive, contlnulng
jurisdiction over the determination until:

() A court of this state determines that neither the child,
the child's parents, and any person acting as a parent do not
have a significant connection with this state and that - '
substantial evidence is no longer available in this state
concerning the child's care, protection, tra1n1ng, and
personal relationships; or

(b) A court of this state or a court of another state

“determines that the child, the child's parents, and any
person acting as a parent do not presently reside in this .
state.
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(2) A court of this state that has made a child custody
determination and does not have exclusive, continuing jurisdiction
under this section may modify that determination only if it has

_ jurisdiction to make an initial determination under RCW
26.27.201. '

Pursuant to RCW 26.27.021, “child custody detenninatien” means
. a judgment, decree, parenting plén, or other ordef of a court providing for
the legal custody, physiCal custody, or visitation with respect to a child.
The term ’includes a permanent, temporary, initial, and modiﬁcatien order.
| Under this same statute, a “child custody proceeding” means a proceeding
in which ieéal custody, physical custody, a parenting plan, or _visitation
- with respect to a child is an issue. RCW‘26.27.021 (4). Here, the District
Court of the Eleventh Judicial District initially terminated the parental |
rights of Holly Cork on September 29, 2600, and then later reversed that
termi_hation on December 20, 2001. An order terminating parental ﬁghts '
and an order later reversing that termination are cﬁstody determiﬁations
under the UCCJEA. RCW 2.6.27.()21. The Montana Court made an initial
cestody determination about Angelo Cork consistent with RCW 26.27.201
~ as Montana was the home state of the child'in September 2000 and in
December 2001. The child and mom did not leave the State of Montana
until June 2002, less than six months prior to the Washington action

commencing.
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As argued above, at the time the NonParental Custody Petition was

filed, Washington did not have jurisdiction to make an initial custody

" determination, Montana already made the initial "cusfaa;‘aaéﬁm;laﬁan -
and retains exclusive continuing jurisdiction. Furthermore, within the
previous six months prior to “commencement” of this third party custody
action, there was still a “child custody proceeding” going on in Montana

" involving Angelo Flores Cork. Mom \./oluntarily signed a Terhporafy
Investigative Authority (TIA) and Parental Agreement for Substitute Care
for her son Angelo, through the Montana Depeftment of Public Health and
Human Services on April 16, 2003. Two days later, on April, 18, 2002 the
previous TIA was diemissed with the Court. In accordance \;Vi'[h the
UCCIJEA, these proceedings were “child custody proceedings” because
they dealt with phyéical custody and visitation with respect to Angelo
Flores Cotk. RCW 26.27.021(4). The April 16, 2002 agreement
terminated on May 15, 2002. Not only does this agreement validate

Montana’s continuing jurisdiction, but it additionally eliminates any doubt
as to whether or not the foster parents could establish the requirements
necessary to invoke tﬁe power of the Washington Court to make an initial
custody determination under RCW. 26.27.021. Since, RCW 26.27.021
grents Washington courts the euthority to make an initial custody

determination regarding a child only if, “a court of another state does not
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‘have jurisdiction” or “a court of the home state of the child has declined
to exercise jurisdiction on the ground that this state is the more
 appropriate forum, " the power of the Washington court was improperly
invoked. Here Montana has continuing jurisdiction'over cuétody
determination of Angelo Flores Cork and there is no .evidence to indicate
that the Montana Court has ever declined to exercise its jnrisdiction..
Additionally, the foster parents’ reliance on “significant
connections” as a basis for jurisdiction is misplaced. They cannnt rely on
this factor alone. The foster parents must also demonstrate that in addition
toa ﬁnding that one or all of the paﬂiés maintain siéniﬁcant connections
with the state, RCW 26.27.21 1(1)(a) requires and that there is substantial
evidence in this state as to the chilld’s circumstances as.well. Whether
there_ is a "significant connection" is a factual determin.ation made on a

- case-by-case basis. Hudson v. Hudson, 35 Wash.App. 822, 830, 670 P.2d

287 (1983). In general, the most significant evidence as to a child’s care,
protection; tfaining and personal relationships comes from the child’s |
parents, from those who might be entrusted with the child’s care, ana from
those who can testify about the 'competence of tnese persons as custodians.

Greenlaw v. Smith, 67 Wn.App. 755, 840 P.2d 223 (1992). Just five |

months prior to this action commencing, all of the child’s connections

were in Montana. The child, his mother and the foster parents all res_ided
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in Montana. The child currently and at time of trial ;Lttended school and
counseling in Montana. EX R124 The mother is registered with the
 Blackfeet Tribe in Montana. The child’s maternal grandfather, uncle and
other family members are registered w_ith the Blackfeet tﬁbg and reside on
the reservation in Montané. ‘Moreover, in addition to the extensive
litigation involving custody of this child ocpurring in»the Montana Courts,
there is.substantial evidence in Montana as to mom’s custodial
competence, the foster’paren"[‘s’ custodial competeﬁce and significant
involvement of Montana Department of Social Health Services (DSHS) in
this matter. The care, protection, training _and personal relationships of the
child and the parties are historically and currently in Montana. Practically
_ al_l witnesses, documents, _and /or evidence relating to the foster parents,
the child and mom were located in Montana and were needed to b.e
subpoénaed for trial. Thus the child, his current custodians and arguably
his rnothér herself had more than significant conﬁectiqns to Montana
Whibh nécessitated the matter remainihg under the continuing jurisdiction
_ of the Montana courts.

. Montana also maintains continuing juﬁsdiction under the federal
Parental Kidnapping Pre\‘/en’tion Act (PKPA). The PKPA was enacted to

prevent jurisdictional conflicts in competition over child custody awards

(Thompson v. Thompson, 484 U.S. 174 (1988)), protects the right of a- |
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decree»stat‘e to exercise continuing jurisdiction over child custody decrees,
and manifests a strong congressional intent to channel custody litigation

 into the court having continuing jurisdiction. Mark L. v. Jennifer S., 506

N.Y.S.2d 1020, 133 Misc.2d 454 (1986). Where there is a conflict
between a state’s Uniform Child Custody Jurisdiction Act and the PKPA,
the ‘PKPA preempfs state law und_er_the supremacy claﬁse. Inre Marriage
- of Murphy, 90 Wn.App. 488, 495, 952 P.2d 624 (1998).

Under the PKPA, the jurisdiction of a State which made a custody
determination consistently with the provisions of the PKPA continues as
long as the State‘has jurisdiction ﬁnder its own laws and the State remains
the residence of the child or a contestanf. 28 U..S.C..A. 1738(A)(d). A
child custody detennination is made consistent with the PKPA if the
determinaﬁon was consistent with State law and the State was the home
State of the child under the PKPA at the commencement of the
pfoceedings. 28 U.S.C.A. 173 8A(c).(1), (2). The deﬁniﬁon of home state
under the PKPA mirrors Washington’s UCCIJEA and the old UCCIJA. 28
U.S.C.A 1738A (b)(4); RCW 26.27.021(7). As explained above, the initial '

-custody order was made consistent with Montana law and Montana was -
\Angelo’s home state at the time, both under the PKPA. and the UCCJA.

Montana State is the current residence of Angelo and the foster parents..

Therefore, because Montana has juris'diction under its own laws, it is the
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residence of the child and the foster parents, and was the residence of _

mom less than six months prior to commencement of the action, Montana

haé édilztihﬁing‘j-ﬁﬁ-sdicfrioniﬁndéfn thePKPA -
The UCCJEA was crafted to ensure that the court having
continuing, exclusive jurisdiction dyer parties in separate states has the
power to 'géther fhe_ information necessary to an informed custody-
determination without prejudicing the rights of those parties. Thus, under
thé-UCCJ EA, and the PKPA, Moﬁtana Court retains contiﬁuing; exclusive
jurisdictipn to hear this matter and the méans to ‘do s0 in a fair and just

manner.

c. Even if it is determined Washington Courts had Subject

Matter Jurisdiction at the commencement of these
proceedings, Washington was an inconvenient forum under all
relevant circumstances and this case should have been :
transferred back to Montana.

‘The mother raised the issue of forum nonconveniens and
001nplaincd to the trial court that Montana was the most convenient forum»,v
not Washington, to hear custody matters of her son. cP 199-330 The

" Court disregarded her 501np1aint. Even though the Court decided
Washington had jurisdiction when it clearly did not, under RCW
26.27.261, “a court of this state which has jurisdiction under this chapter
to 1ﬁake a child éustody determination fnay decline to exercise its

jurisdiction at any time if it determines that it is an inconvenient forum
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under the circumstances and that a court of another state is a more

appropriate forum.” The issue of inconvenient forum may be raised upon

~ motion of a party, the court's own motion, or request of another court.

In determining whether it is an inconvenient forum, a court of this
staté‘shall consider whether i.t is appropriate_ for a court of another state to
exercise jﬁrisdictiqn. In doing so, this court “shall consider all rele\}ant
.fa-c‘pors,” including those listéd in RCW 26.27.261; Amopg those factprs to
be considered in determining whether the doctrine of forum non
conveniens requires- a court to refuse jurisdiction over an interstate child

custody dispute are the continuing jurisdiction of the other state’s court

“over the parties and subject matter and its power to modify the award at

any time, the parents’ participation in the other state’s proceedings, and

Jthe nature and scope of the proceedings in the other state. Dunkley v.

Dunkley, 89 Wn.2d 777, 575 P.2d 1071 (1978).

In applying the above statutory_criteria, Montaha remains th¢ most
convenient forum for litigating this matter. As argued above, Montana
had subject matter jurisdiction at the time the Petition was f'_ﬂed and has
continuing jurisdiction to decide the issﬁe of custody of Angelo Cork. The
foster parents, mom and the minor child have mQre'sigﬁiﬁcant contacts

with Montana than they do with Washington.
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The issue of custody of Angelo Flores Cork has been .ongoing in

the State of Montana since 1998. Less than six months prior to

commencement of this action, legal documents were still in place -~

regarding the custody and care Qf the child. DSHS in Montana has an
extensive history relatihg to not only Angelo Cork, buf morﬁ and her
family.-' The entire dependency action of Angelo was tried iﬁ Montana.
All history relating to mom’s ability to parent her child was in Montana.
The staff at DSHS and aﬁ entire team of professionals had e);tensive
~ interaction with the foster parents. All issues relating to foster care of the
child.have been in Montana. The Declérationé preSentéd by the foster
parents in support of their care for the minor child were from' individuals
who all reside in Montana. The foster parents and the child currently and
at the time of trial resided in Montana. The Guardian Ad Liteﬁ
specifically cénﬁded that she did not réyiew numerous pertjnent
documents nor speak to vital witnesses. RP 225-228 She was also unable
to conduct a home evaluation of the foster parents because of the long
.distance. CP 62—] 17 Thus, the majority of evidence and witnesses with
pertinent information relatiﬁg to the protection, training and personél
relationships bf the parties and the child Were in Montana. Therefore, the
. evidence presented in pretrial pleadings and at trial does not support the

Findingsi.
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2. UNDER TROXEL WHEN A BIOLOGICAL PARENT IS FIT,
THIS COURT IS PROHIBITED FROM INTERFERENCE
WITH THE 14TH AMENDMENT DUE PROCESS CLAUSE

 PROTECTION OF THE FUNDAMENTAL RIGHT OF A
BIOLOGICAL PARENT TO MAKE DECISIONS
CONCERNING THE CARE, CUSTODY, AND CONTROL
OF THEIR CHILD.

This Court erred in finding that it Wbuld be in the best interests of
the child to be taken from his mcher and placed with ‘the nonparental
foster parents. The liberty interest at issue in this case -- the interest of
i)arénts in the care, custody, and control of ’;heir children -- is perhaps the

oldest of the fundamental liberty interests recognized by this [U.S.

Supreme] Court. More than 75 years ago, ih Meyer v. Nebraska, 262 U.S.
390, 399, 401, 67 L. Ed.A1042, 43 S. th 625 (1 923), the U.S. Supreme
Court held that the "liberty" protected by the bué Process Clause includes
the right of parents té "establish a home and bring ﬁp children" and "to

control the education of their own." Two years later, in Pierce v. Society

of Sisters, 268 U.S. 510, 534-535, 69 L. Ed. 1070, 45 S. Ct. 571 (1925),

" the U.S. Supreme Court again held that the "1ibertylof parents and

~guardians” includes the right "to direct the upbringing and education of

children under their control." They explained in Pierce, 268 U.S.510 at

535 that the child is not the mere creature of the State; those who nurture

“him and direct his destiny have the right, coupled with the high duty, to

recognize and prepare him for additional obligations." 268 U.S. at 535.
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They returned to the subject in Prince v. Massachusetts, 321 U.S. 158, 88

L. Ed. 645, 64 S. Ct. 438 (1944), and again confirmed that there is 4
' constitutional dimension to the nghtof paren_ts vtlo diréét the ﬁpbﬂnging of
their children. It is cardinal with us that the custody, care and nurture of
th¢ child reside first in the pérents, whose primary function and freedom
ihcludé preparation for obligations the state can'neither supply nor
hinder." 321 U.S. at 166.

In subsequent cases also, the U.S. Supreme Court has recognized the

fundamental right of parents to make decisions concerning the care,

custody, and control of their children. See, e.g_.., Stanley v. Illinois, 405
U.S. 645, 651,31 L. Ed. 2d 551, 92-S. Ct. 1208 (1972) ("It is plain that the
interest of a parent in the cmﬁpanjonship, care; custody, and nﬁanagement
of his-or her children 'comes to this Court with a moméntum for fespect

‘lacking when appeal is made to liberties which derive merely from

shifting economic arrangemehts"‘ (citation omitted)); Wisconsin v. Yoder,
406 U.S.VZOS, 232,32 L. Ed. 2d 15, 92 S. Ct. 1526 (1972) ("The history -
and culturé of Western civilization feﬂect a strong traditi_on of parental |

concern for the nurture and ﬁpbﬁnging of f_heir children. This primary role

of the parents in the upbringing of their children is now established

beyond debate as an enduring American tradition"); Quilloin v. Walcott,

434 U.8. 246, 255, 54 L. Ed. 2d 511, 98 S. Ct. 549 (1978) ("We have
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recognized on numerous occasions that the relationship between parent

and chﬂd is COnétitutionally protected"); Parham V. J.R.,442US.5 84, 
602, 61 L. Ed. 2d 101, 99 S. Ct. 2493 (1979) ("Our jurisprudence

~ historically has reflected Wesfern civilization'concepts of the family as a
unit with broad parental authority over mino¥ children. Our cases have

consistently followed that course"); Santosky v. Kramer, 455 U.S. 745,

753,71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982) (discussing "the
ﬁlndMeﬁtal liberty interest of natural parents in the care, custody, and
managgment of their child"); ("In a long line of cases, we ‘have held that,
Cin additién to 4the specific freedoms protected by the Bill of Rights, the
'liberty' specially protected by the Due Process Clause includes the right...
to direct the education and upbringihg of one's children" (citing Mﬂand
| Pierce)). In light of this extensive precedeht, it’icannot now be doubted y'
~ this court thatthe Due Process Clause of the Fourteenth Amendment
protects the fundamental rigﬁt of parents to make decisions concerning the
care, ‘custody, and céntrol of their children. |

Here mom was and currently still is a ﬁt parent for Angelo ; she is
ehtitled to the care, custody and control of her son. In Troxel v.

Granville,120 S CT. 205 (2000), the U.S. Supreme Court looked at an

RCW 26.10 visitation case and gleaned that the standard for custody must

~ be at minimum the same as for visitation. The Supreme Court in Troxel,
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étated clearly that: “First, the Troxels did not allege, and no court has
found, that Granville was an unfit parent. That aspec;c'of the case is
~ important, for there is a presumption that fit parents act in the best
interests of their children.” “Accordingly,so long as a parent adequately
éares for his or her children (i.e., is ﬁt),. there will normally be no reason
~ for the -State to inject itself into the private realm of thg family to furtherl
question the ability of that parent to make the best decisions concer/ning |
the rearing of that parent's children. Id. See, e.g., Reno v.Flores, 507 U.S
292,304. | |

Here, the court made a specific finding that the ‘fThe Guardian Ad
Litem testified Athat [Appellant] is not an unfit parent, and I am not making
a ﬁnding that Holly Cork is anAunﬁt parent.” RP 818 she apiaears at this
point to héye a very stable living arrangement. She has done very well
considering h¢r roots. RP 813 She obtained herv GED and she is, from |
Whé,t I can tell, the bread winner of the .fa.mily.' RP 814 Shehas a CNA |
here- and also in the s'tafe‘ of Montana. RP 814 She has done a good job in
getting het life in-order.” And “In September of 2002, Angglo entered '
kindergérten and things apparently seemed to be g.oing well from the |
report of the Guardian Ad Litem who interviewed-Ms. ‘L'alley,.who was
the kindergarten teacher and from Ms. _Lalley’s testimony, thingé were

going well.” RP 814 Thus, the mother is a fit parent for Angelo.
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Accordingly, there is no reason for the State to inject itself into the private
realm of the mom’s family to ﬁh’ther ciuestion her ability to make the best
v, decisior‘isrcericeﬁiiﬂg -the-feéri'ﬁgﬂef her son, 'Ang.elol.r Bspecially when it is |
clear that the cencerns regarding Angelo’s behavioral issues were raised in
April 2003, which was shortly after the foster parents Were irﬁmersed back
| into hlS life, thus validating that it is the intrusion by the foster perents that |
places the uchild’s growth and development in detriment. Interestingiy, |
GAL did home visit with mom_in April 2003 and said everything ‘was fine
) vwith ehild in mom’s custody; no behavioral concerns. RP ] 3\4, 135 |

a. The court erred in using the psychological parent criteria in
this case because the foster parents became psychological

parents through unconstitutional conduct and without the
consent of the biological mother.

The standafd that applies in a eﬁétody dispute initiated by a third-
party ﬁon—relative is found in Washington statute RCW 26.10.100, which
states, “The court shall determine custody in accordance with the bevst
interests of the child.;’ In custody disputes between parent and nonpareﬁt,( :
noﬁparent must allege that neither parent is a suitable custodian. RCW
26.10.030. In determining whether or not a parent is a suitable custodian,
the nonpaient must establish either that the ioarent is.unﬁt or that

: eircumstences are such_that the child’s growth and development would be

detrimentally affected by placement with an otherwise fit parent. In re
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Custody of Stell, 56 Wash.App 356, 783 P.2d 625 (1989). Here, the couﬁ
did not find that mom was unfit, but rather; found that Angelo’s’ gfowth
and development would be detrimentally affected by placement with his
mom. RP 818 The court in finding that placement with mcm would be
detrimental to Angelo’s grovﬁh and development rested primarily on Ms
Thomas’ conclusion that the Respondents are the “psychological parents”
of Angelo. RPSI8 |

4Washivngtonv courts have used this theory of “psycholo;gical bond”
on minimal occasions and‘or.lly in extraordinafy circumstances. Each case
in which this theory was used there were uniquc circumstances and the
nonpareﬁt developed the bond with the child through a consensual

marriage or meretricious relationship with one of thé natural parents. The

histofical case of Iﬁ re the Marriage of Allen. 28 Wn. App. 637, 626 P. 2d
16 (1981), was the first to seriously address the issue of aepriving an
otherWise fit paren“c. of custody. Thc Allen casc involved a stepmother’s
fight for custody of her stepson from her esfranged husband in their active
divorce case. 28 Wn. App. 637, 626 P.2d 16 (198-1). The Allen court was
very cognizant of a parent’s fuhdémental right to parent their child when it
concluded tha‘c courts determining custodjf bet\;veen a parent and nonparent
‘must apply a more stringent balancing test to protect bcfh the parents'

consﬁfutional rights to privacy and the family entity. Id. at 645-46. The
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court concluded that a finding of unfitness was not required in. a nonparent
custody proceeding because the neglect and termination provisions served
a different purpose and resulted in the drastic consequence of déprivi}ig
the parent of all rights to the 'child.I_dj.'.

This case differs significantly from the Allen case in that the Alﬂ |
éase was a suit between Mr. and Mrs. Allen and did not involve the natural
mother of the child. The child was also in the stepmother’s care when she
filed the action. The step mother had been the child’s main source of
assistancé in overcoming his hearing handiéap; the child was severely
diéabled and she was part‘of his therépeutic milieu.. She immersed heréelf |
intQ the deaf comrﬁunity aﬁd provided a therapeutic environment at home
to déal with the child’s épecial needs. The natural father on the other hand
did not};ing of significance to help the child or foster his growfh and
development. Actually, it was the father’s consent that created the

~ relationship betwee’n his child and the nonparent. That felationsh_ip

_. develo_ped into a situatiqn where child would not and could not function.
- Without the nbnparent. If child were to be placed with the father his
essential needs would not be mef and his gfowth and de&elopment would
- be obstructed in every way.
| Z Here, there is not marriage or meretricious relationship between

the parties. The foster parents and Angelo’s mom have no relationship to
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each other. The foster parents who byA Carol Thomas’ testimony are
bonded and attached to Angelo offer no special envifonment-like Mrs.
'Allen did in that case. In t-hélm case, the child absolutely nee&ed the
home Mrs. bAllen provided in order to function on a daily basis. There
were no alternatives bepause the fafher was unwilling and incapable of
prdvidirig for his' child’s spécial ﬁeeds. Here, the evidence supports that é.s.
late as April 2003, Angelo was doing well in his home with-his mom‘ and
developing physiéally, mentally and educationally. RP I 34, 1 3 5. Tﬂere
was no evidence Angelo needed to be with the ~f‘os‘ter parents for any
health reasons or othér significant reasons. It is clear from the evidence
pre;sented» that Angelo’s growth and develppment altered significantly ‘only
when there was interference by the fbster parents. First when they tried to
force visits and contact shortly after the feuniﬁcation process.. Then again
" beginning the second half of the 2002/2003 school year, v_&;hen the foster -
ﬁarents through visitation brdér reentered his life and disrupted his
bonding with Appellant. As indicated in the Allen case the facts weré
unique ahd Yeach case should be looked at on a case-by case basis.

Therefore, to use the Allen case as support for transferring placement in -

~ this case would be in direct conflict with the decision of the United States

Supreme Court in Troxel.
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After Allen and Stell, numerous cases have addressed this delicate

. issue of thﬂd party custody, not only as it relates to the child’s growth and
déﬁel‘opment being detrimentally affected by placement with an otherwise
fit parent, but more speciﬁcélly the issue of a child having a

“psychological bond” with a nonparent as reason for transferring

~ placement. In Inre Custodv»of Shields, 120 Wn. App. 108 (2004), the:

| couft affirmed and award of custody to the stepmother after the natural
father died. The Couﬁ held that even thought the natural mother Was
found to be fit, it was detrimental to the child to remdve hjm from the
defacto parental 'relationshz‘p formed betweeﬁ him and the stepmother. In
that cése, the child lived with the stepmother-and natural father: by éonsent
of the natural inother for almost eleven years and ﬁade other sibling living
in the stepmothers home with him. Moreo‘ver, at the time of trial the child
was fifteen years old and abie to expre"’sé his wishes to the judge.-
Evidence showed that the natural mother consented to and encburaged the
relationship with the nonparent by movihg td Oregon when child was. only
ﬁ.ve years old‘ and continuing to e);ercise only 15% of her regular \}isitation

time with the child. Id.

This case differs significantly from Shields in that Angelo’s
placement with the foster parents was through the foster cafe system, not

by any consent or willful choice of mom. Mom had no control over
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whether or not any bond or attachment -was formed with the foster parents.
The State of Montana made ali the choices regarding‘ Angelo’s plécemént

| 'and_ relat{ohship with the foster pa.rerrltéhas well has how .muchi contact
mom cduld have. RP647. It was actually the state, through the foster care
progrém that éonsented to and enéduraged'the bonding and attachment of -
Ang.eldl and tl_le foster parents as weéll as mom’s contact with child.
 RP661. Additionally, Angelo was with the foster parenfs for less than
three years as compare to elgven yeér'in M Unlike Shields, |
Angelo’s only sibli_ng is not residing with the foster parents, but is with his
mother he're'. in Washingto@. Evidence supports Ahgelo’s attachment not
‘only to mom and her boyfriend, but to his brother, Chester. RP 135 '

The central and most recent case which comprehensibly addresses'

the issue of psychdlogical bond is In re the Parentage of L.B.
121Wa§h.App.460,’ 89 P.3d 271, (2004); This case is Sue Carﬁh and
Page B_ritaih, a same sex couple involved in along term relationship for 12
years.. Together thgy made a decision to péfrent a child togethér. Britain
gave birth to the child the couple‘ was to parent. From birth untii lthe child
was approximately six years old, both women pérented the child equally.
The qouple separated and agreed to share parenting of their chilci. Britain
began to limit Carvin’s contact with the child. Carvin filed a Petition

under the UPA for determination of parentage. She also plead under the
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common law theory Qf defacto parentage and alternatively foi‘ third party
visitation.

Among several issues raised, Britain claimed that she was a fit
parent and the coiirt’s recognition of a gommon-lavsi claim for defacto
parentage would violate her constitutional guarantees against unwarranted
goveinmental inti*usion intp her parenting decisions. The Coui’t concluded
that Britain’s argument ignored the fact that many of the cases reflected
statutory limitation in the law based on dependéiigy, cu'stody oi adoption
actions where the biological parent was alieged to be deficient. Moreover,
the Allen coilr,t held that the State may interfere with the natural parents

 constitutional rights only if (1) the parent is unfit or. (2) the child’s growth
-and development would be detrimentally affected by placement With an
otherwise fit parent. However, Carvin did not seek a determineiti_on of co-
par'entaige because Britaiin was unfit. Rather, she alleges she is the defacto
parent with v&ihom the child is psychologically bonded and that it would be
detrimental to L.B.’s growth and development to deprive her of the
defacto parenting relationship that was fostered with Britain’s consent
and active participation. In response to Britain’s argument that
recognition of the de facto parentagé creates a “pseudo adoption” without
constitutional constraints, the court found her argument “missed the

point.” The defacto parentage rule adopted by other states emphasizes the
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orfginal consent by the legal parent to the relationship. Following suit, the

Court in L.B. held that under a petition for co-parenting, the “de facto

parent-child relationship must have beén formed with the consent and

encduragement of the biological. parent.” Id.

The L.B.court clarifies the circumstances under which such a

theofy as used in Allen and Shields to eipénd the statutofy requirement of
“detrimental to the child’s growth and development to obtairi custody to
include “psychological bond” with child is applicable. Accordingly, four
ci‘itical factors must be met. The petitioner in a ﬁonpanrental custody
action must present sufficient evidencé that: 1.) thg natural or legal parent
consented to and fostered the parent like relatiqnship; 2.) the petitioner and
‘the child lived‘togeth‘ef in the same household; 3.) the petitioner éssumed
obligations of parenthoodAwithout expectation of financial compeﬁsation,
and 4.) the betitioner has Bcen in the parental role for a length of time
sufficient to have established With the child a bonded, d‘epehdenf :

- relationship parental ih natu.re.

Of these factérs, the most notable, which has bgen present in L.B.
and nearly all the cases prior to L.B. that have transferred placement from
an' otherwise fit parent to a nonparent is the biological parent’s consent to
and fostering of the relationship between the child and nonparent. In |

Allen, the biological father was married to the nonparent and consented to
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the relationship. In Shields, the biological mother originally placed the
‘child with the father by agreement, then after the father remaﬁied, the

‘biological did not move for an adjustment of the ﬁé:renti'ng.plan; but rather
she moved to Oregon. The mother consenfed to the relationship of the
child and stepmother by moving further away from her son and n_of
exercising her visitation rights under the pafenting plan for the next six
years. In L.B. the natural mother and nonparent were in a long term
comﬁiﬁéd relationship in which the parent like relationshii; v;/as consented
to and fostered by the natural mother. The required “consent to and |
fostering of the relationship” simply is nét pfesent here. All vevidenée
contradicts any “consent to or‘ fostering of” on mom’s part to such a
relationship. Mom alwagrs wanted ';o héife Angelo in her sole custody,
care, and control even during the appeal process. RP 646, 647.

It is clear from the facts and evidencéthat_Angelo had bonded and
attached to his mom during his first two years of life when he was in her
cére énd custody. The initial time Angelo waé removed from his mother’s -
care and their bondiné and attachment was interfered with was without herv
consent; the State'of Montana ‘began a depé,ndency proceeding and placed
Angelo in foster éare. The second time the child was removed ﬁom her
care i)ermanently and her bonding and attachment was int'erfered- with was

when the State of Montana unconstitutionally terminated her parental
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rights; again this was without her consent. The third time her bonding and
attachment was interfered with was when the fo ster parents after being
lbwam_ed not to interfere, came to Washingfon and filed a Petition for |
NonParental Custody and sought @urt ordered visitation in late December
2002; this was without mom’s‘cons‘ent. The fourth time her bonding and

- attachment was interfered with was when Washinéton court granted
temporary placement with the foster parents in August 2003; this was
without her cor_lsent.' The last time her bonding and attachment had been
interfered with was this court;s final determination ’Ehat the Pétition for
NonParental custody would be granted and child was permanently
'removed from fnom;_thj; was Withdut her consent. It has been during
every single incident that mom had not “cbnsentcd to [nor] fostered the

, pa;ent like relationship’; with the foster parents that the “psychological
bond” occurred and is now being used by this court as the basis to deny
mom her constitutibnal right to the care and custody of her child.

¢. The “psychological parent” may be rg-defined through
reintegration of the mother and child.

It has been affirmed that Angelo formed his initial bond and
attachment with his mother during ke first two years of his life. RP 542 1t
was through this initial bonding that foster parents were able to form the

current “psychological bond” at issue in this case. The “psychological
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parent” may be re-defined through reintegratibn of mom and child. RP 544
- As testified to in trial by Dr. Jorgensen th¢ child can be reintégrated with
his biological mother and she can resume that role of actual and
psychologi§a1 parent. RP 544. This testimony was not rebutted. He
concluded that the mother. and child‘likely formed_ a parent-child bond
when the child waslvery young. This healthy bond is the foundation for all
other bonds the child would make later. The determination that the child
initially fgrmed a healthy bond with mom and was therefore able to bond
with the foster parents supports Dr. Jorgensen’s analysis, and is not
rebutted even by Carol Thomas. In faét, Ms. Thomas’ testimony affirms
- this fact. Finally, Dr. Jorgensen testified that the ability to bform these
bonds meant}thét the child could again form a bond with Hi;,mother and o
other importanf individuals and t_his was also not rebﬁtted. RP 542 Thus,
the mother and child can forfﬁ a bond if given an opportunity, and most
likely were from May 2002 until December 2002, until the fostér parents
_and this court interfered. The Céugt»howevér gave no weight to this
testimony. |

Since the"foéter parents and the court have always interfered in this
process, Angelo and his mom have been denied thié opportunity. Again,
tilis alleged déﬁciency of mom may_.bg cured by remedial measures and

placement of the‘ child with a fhird—party is improper.
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d. Alleged speculative future harm without any objective
' measurement is insufficient to deprive a fit parent of her

fundamental right to the care and custody of her child.

This court relies unduly on Ms. Thomas’ concerns about Aﬁgelo’s ‘
future. This court stated in its oral ruling that, “She [Ms. Thomas] also
expressed concerns, not just concerns, but greaf concerns that contiﬁued’
‘placement with mom Would have a detrimental affect on his Socio-
emotional growth and deve_:lopmeht, and she feéred that it was likely thét
this would result ...” RP816. Ms. Thomas may have concerns énd may
believe that future conduct is likely. However, this is mere speculation and
cannot bé considered by this Court. Many counselors believe that someone,
with a childhood like that of mom’s, specifically her mother’s addiétion to
narcotics, that it is likely t‘hat’mom_would have »substa‘nce abuse problems.
However, thls is not true in the case of mom and the iikelihood of future
coﬁduct is»depeﬁdent on éﬁwiad of factors. Ms. Thomas concluded that
‘remainin‘g with his mom, who is a fit parent, vx-ril'l be detrimental to him.
RP 818. Yet Ms. Thomas fails to account in .an}.l way for the fact that
Angelo’s mom isafit Iparent. Ms. Thomas and mom merely 'differ in their
opinion about what is best for Angelo Cork. This court erroneously |
chooses to bélieve Ms. Thomas over mom and this is prohibited by the

Troxel decision.
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It was improper to give such weight to Ms. Tﬂomas’ s contrasting
opinion when the deter{nination of Angelo’s undisputedly fit parent had
alre;adyidetéffni»ﬂed what was best for her child. Angelo’s moi_ri once
befofe decided counseling was appropriate for Angelo; she méreljmade
the decisioh that this time it wasn’t. RP 770—_772, 785. Ms. Thomas spen£
less than' 10 hours vﬁth- Angelo. RP 447-448 That does 'novt give rise to the.
state being allowed to come in and remove her child for that reason. Itis |
not only improper, but unconstitutional for this com;’.c.to substitute its
decision-making for that of a fit parent..

i

b. A fit parent possesses the fundamental constitutionally
protected right to make decisions regarding her child whether
it is a decision regarding counseling, changing residences or
otherwise. o )

- The Couﬁ improperly placed wei"ght on Appellant’s decision
regarding counseling in its determination that placement with Appellant

would be detrimental to Angelo’s growth and development. Custody of

Osborne, 119 Wn.App. 133 (2003) cited Smith and Troxel in addressing
the issues of a fit pﬁrent making decisions regarding her child. In that case
the trial court stated “ in Smith, the trial court can only have reached the

conclusion it did by construing Troxel to mean that until a parent is found

to be unfit, her decisions regarding third party visitation are final and

unassailable-no matter how much harm her decision might do to the
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child.” The court further quoted Justice O’ Conner who wrote, “The

problem here is not that the Wasﬂington 'Superior Court iritervened, but

~ that when it did so, it gave no special weight at all to Granville’s

determination of her daughter’s best interests. More importantly, it .
appears that the Superior Court applied exactly the opposite presumption.”
Here, the trial court not oh_ly ignored credible testimbny éuppoﬁing mom’s
decisions, but indeed gave no weight wh.at S0 ever to mom’s parental right
in her decision not to ‘s‘eek counseling for her son, Angelo. This decision,_

and all other parental decisions, must be given great deference when made

bya fit parent. Parents, counselors, judges and other professionals will

“have diffefing opinions as to when, or if, a child should get counseling.

Some may believe that any minor event requires the parent to seek

" counseling on behalflof their child. Some believe that only major

traumétic evenfs require counseling and others do not believe in
counseling at all. |

H'ere,';chere were some concerns expressed over a two year period.
However, at no time did anyone state that if mom did not s_eék counseling
fof her son Angelo; that harm to her son would result. The CPS worker
did not maﬁdate counseling, RP 745 the school teéche; never sent a ietter
home expressing cdncern, RP 182-183 nor was there any evidence that

Angelo would be unable to re enroll in the same school. No one took any
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formal action to put mom on notice that Angelo was at significant risk due _
to lack of counseling. In fact, mom had already demonstrated she has no.
Vproblern' making decisions regarding her son. AO'riCe_'the‘Morrtana Supreme
Court restored her parental rights, she could have just taken her son back. |
However, she recognized Arrgelo needed counseling and re_integrati.on.
She chose to have extensive counseling, therapy and reunification done.
RP 770- 772, '78v5 Ms. Weida; the caseworker from Montana not cnly
affirmed mom’s prior choice for counseling but fdrther offered the
explanation for mom’s decision about counseling after reunification.
Testimony presented indicated that there was no order reqUirrng
cormseling for Angelo nor was there )a specific directi\re to seek
counseling. RP502 Mostly because it Wodld in 1arge part delsend on not
onl_y how Angelo interacted Wit}/l his mom after reunification, but Whether
there was a ﬁnanciaI way for mom to continue counseling, or simply it
might just be their exercise of parental decision making not to seek
counseling.RPj 02. |

In fact, there were conflicting concerns. Ms. Lally expressed that
Angelo Was doing just fine end there were no apparent behavioral |
problerrrs form the beginning of the 2002/2003 school year all the way into
the beginning of the second semester. Angelo did not begin to exhibit

behavioral problems rising to the level of necessary counseling until the
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foster parénfs Wére re-involved in his life. At the point where Angelo had
developed significant behavioral problems, the Guardian ad Litem was
alréady involved and co.unééﬁng had begtm for Angelo. CP-é'ih'Véstigated o
a false claim made against mom and_counseling was sﬁggested, but also
determined to end service for mom because ther¢ was little or no risk. RP
742-745. At thét sam'e time the court found and Angelo"s school teaéher,
in April 2003 confirming that, “things were going well.” RP 814 For this
court fo disregard a fit parent’s righf to decide when or if to seek
counseling is coﬁt;ary to the Suprenie Court’s decision in Troxel and an
unconstitutional infringement of a parent’s fundamental _right‘ to the care
and custody of her child. This court cannot substitute its judgment for a ﬁt.
parent’s judgmént regarding the care of Her child. |

To_ consider the further .ﬁndings of the court that mom did not |
p'rovide a stable home for .Ang.elo és evidenced by the varioﬁs moves She
made is not supported by the evidence. Téstimony from Vicki Weida,
clearly rebutted this ﬁnding iﬁ that “almost all children[who] returned to
the birth parents ;hOVe several times. ..its very usual for birth parents and
their returned children to move.” RP 500 the GAL’s home visit in Apfil
2003 was very positive and child was hapiay and excifed in his'hom'e. RP
134-135 Angelo was thriving inischool while in mom’s home and undef

her sole custody and care. No evidence was presented that supported any
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ﬁndings that these moves were detrimental to Angelo’s growth and

development. | | |
The court made a épeciﬂé pdiht 't-o"}eﬂco gnize ”rvnoml"s; testimony and

geperal attitude concerning issues relating to Angelo in consideration of
her plaéement decision, in that mom’s “attitude toward the situation with
regard to Angeio is, at best, casual.” RP 817 This court clearly ignored the
fact that culturally, Native Americans, such as Ms. Cork present in a very

. stoic manner regardless of tile intensity of their emotion. RP 769.

4. | MS. THOMAS’ REPORT WAS NOT.A COMPLETE
REPORT, WAS BASED ON THE WRONG STANDARD,
LACKED A FULL UNDERSTANDING OF THE HISTORY
OF THE CHILD AND PARTIES AND WAS BASED
PRIMARILY ON INADMISSIBLE HEARSAY.

The court rested its ﬁndinés primarily on (;onclusions made by

Carol Thbmas from her interaction with Angelo. Thé Court cited specific

statementé Ahgelo madé to Ms. _Thomaé in yendering its opinion that |

p,lacerﬁent with mbm would be detrimental to Angélo. These éonclusions
of Ms. Thomas were in turn was based on non-admissible child hearsay
statements; Under Evidence Rule 803(a)(4), ’tﬁe following are not

excluded by the hearsay rule, even though the declaring is available as a

witnéss:

- (@- Statements for Purposes of Medical Diagnosis or Treatment. |

Statements made for purposes of medical diagnosis or treatment
and describing medical history, or past or present symptoms, pain,
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or sensations, or the inception or general character of the cause or
external source thereof 1nsofar as reasonably pertinent to d1agnos1s
or treatment. '

“ By MsThomas’ own admlsswnln her 1eﬁer to the GAL dated 8-
15-03, Ms. Thomas states that she is seeiﬁg Angelo “for the purpose of |
assessing his relatlonshlp and interaction with them” [them is mom and
foster parents] In her Conclusions & Recommendattons (p 7-9) she made
no diagnosis. RP 432 Furthermore, in her recommendations she made no
recommendation of any treatment. Ms. Themas merely recited to the
. court her observations that ilave nothing to do with any actual or potential
diagnosis. Neifher did she make any r_eeommendations ef medical
treatment because she did not conduct any diagnosis. Here, Ms Thomas
was not treatiﬁg Angelo, thus any hearsay -statements méde by Angele _
~ during his interaction with Ms. Thomas were inadmissible hearsaf and
cannot be considered by this Court. For the above reasons these hearsay
statements of Angelo’ Cork were not admissible under ER 803 (2)(4) and
should have been excluded as unreliable hearsay.

Moreo{/er, Ms. Thorﬁaé admitted her report was /not a complete
report and lacked a full undefstajnding of the history of the child and the
parties. RP 440 Ms. Thomas ‘a(‘lrr‘litted she did ﬁot review any previous
repots of the child or the parties, nor did she consult With any of the -

child’s or the parties’ previous counselors. RP 440 She admitted she did
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not observe Angélo during the peﬁod of time (May 2002-June 2003) when
Appellant had custody of her son and the Respondents, spéciﬁcally
~ September 2002 thru January 2003, weren’t even Vihydl.vérdr in Angelo’s
life. RP 443 ”fhi_s observation was critical to any aésessmenf of whether or
not placement of Angelo with his rﬁother, Appéllant would be detrimental
to his physical, mental or emotional well-being. This is critical because
the court found that in Septémber 2002, when Angelo entered
kindergarten, things apparently seemed to be going well from the report of
the Guardian ad Litem who interviewed Ms. Lally, the kindergarten
teacher, and from Ms. Laliy’s testimony things were gping well. Things all
in all seemed to be going well. It was during this time that Appellant had
sole custddy of Angelo and the quter parents were not in\lfolved in thev ,
child’s life at all. Foster pa.rents. did not have visitation in February but
when their visits resuiﬁed in March and April, Angelo behaviorél
Problemé escalated even further. Evidence revealed that this behavior
continued after the foster parents were graﬁted custody 1n August 2003.
RP317-3 ] 8.

The proper nonparental custody standard for dé:termining
placement was not used. Testiﬁony from Carol ThOl’l"lElS indicated the
standard sheAused. for deterrﬁiﬁing placemeﬁt of the child was the same

' standard she uses for determinations of placement between two parents in
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a dissolution action. RP432 In Custody of Nunn, the court decided RCW
26.09 provisions do not apply in 26.10 cases. In Nunn, the GAL applied
"RCW 26.09.187(3) criteria in detemiiniﬁg custody for a honparéntél -
actio’n.' In a custody dispute be.tween parents, the standard is the best.
interest of the child and the Court considers which offers thé better home
environment. However, in a custody dispute between parents and
nonparents, the analysis must consider the balance of the rights between
the Pafent and nonparent, or the parent’s constitutionally protected right to
the care and custody of their child.

| Here, the éourt\erﬁphaéized its particular consideration of the
report of Carol Thomas and Ms. Thomas’ observations and conclusions
regardmg placement Howéver Ms. Thomas conclusions are not valid as
_ they are based on the improper standard for a third party custody action.

CONCLUSION
First and foremost, Washington court did not have jurisdiction

under 1;he UCCIJEA to heér any matters relating to custody determination
of Angelo Flores Cork. At commencement of this action, Angelo énd’his
rnothér were not residing in Washington for at least six monthé. Theré
was still custody determinaﬁon of Angelo occurring in‘Mdntana less than
six months prior to filing th_é Washington actién. Moreover, almost all

critical evidence and pertinent witnesses relating to the child and parties

49



was located in Montana as well as the parties and children have their most
significant connection in Montana.

- 'qu. this court to take rAngel'b awz;y from his mother who is not

unfit, In Re Parentage of L.B. mandates a showing that Angelo’s natural
mother coﬁsentgd to and encouraged the parént like relationship of the
foster parents. Mom did nof consent to the foster parents devéloping such
a relationship With her son Angelo. In fact, she always fought to have her
child returned to her. The relationship betweeh the foster parents and
Angeio develdpéd becaﬁse the State of Montana placed the child in foster
care with them; not by mom’s choice. Montana prolonged this placement
and ﬁ:.lrther’ develqpment of a bond between foster parénts and Angelo
B when mom’s parental rights were unconstitutionallyvtefminafted. Then
‘there was a lengthy appeal process that resulted in mom’s.rights being
- restofed. Angelo remained with thé foster pa:rentbs for the length of time he
did by ﬁo fault of mom.
| Fﬁrthermore, foster ioarents knew Angelo rieeded to bond with hlS
mother, but fhey just could not iet go; they wanted him for their own.

~ Angelo was going fine until the foster parents intruded in his life.
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Evidence undisputedly poin‘Es out that behavioral prdblems did not’

oceur or rise to the level of concern until foster parents’ re-invqlvement.

~ Ms. Thomas clearly admitted thdt:given"Angelo’S history, itisan
interruption in care that places him at risk for the emotional and behavioral
concerns..RP 43 5 It was the actions of this court and foster parents that
caused this repeated disruption and interference in the relationship of
Angelo énd his mom which evenmaliy lead to the emotional and |
behavioral detriment to this child. None of these interruptions were the
choice or the cause of mom.

. Allowiﬁg the foster parents to use the relationship they developed
as foster parents fo Angelo Cork to be the basis for obtaining third party
custody will s_et‘ a destruct'ive‘:,precedent which would essentially. allow
every foster parent to seek custody of their foster children in lieu of the
children evér being returned tb their biologicaﬂ parents. Thus, opening the
door to poséibly any and every care provider who has fdrmed a strong
| bond With;a child to seek and obtain custody of that child away from the

- natural parent; Apﬁellant respectfully asks this court to set aside the ruling

by the trial court and return Angelo once and for all to

Respectfully submitted this 21st day of January,/2005

(
MadresPoplawski, WSBA # 32246
~ Attorney for Holly Cork '
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