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A.  ASSIGNMENTS OF ERROR.

1. The supefior court erred by denying the City of
Seattle’s motion to dismiss these RALJ appeals.

2. | Thé sﬁperiér court erred bylentering Conclusion of
Law 2 imreach case.

3. The superior court er;ed by entering Conclusion of

Law 3 in each case. -

4. The superior court erred by entering Conclusion of
Law 4 1n each case. ‘ | Az
5 The superior court erred by éntefing_ Conclusion of

' Law 6 in each casé.
- 6. Th.e superior court erred by entering Conclusion of
Law 7 in each c‘aée. :
7. = The superior court erred by ente;ing Conclusion of
Law 8 in each case.
8. The sqperior cburt erred by entering Conclusion of

Law 9 in each case.



' B.  ISSUES PRESENTED FOR REVIEW.

L. Where a'defendant who has been convicted and has
filed a notice of appeal fails to appear for a hearing in the trial coﬁrt,
- which issues a Wai‘ran£ for the defendant’s arrest, has the defendant
waivéd or forfeited his right to appeal? (Assignments of Error 1, 2, 3

&4)

2. - Does the dismiséal of an appeal because the defendant
has failed t'orappea_r for a hearing in the trial court, -Which has issued
a Warrant for the deféndant’s arrest, violate the constituﬁbnal rightto .

appéal? (Assignments of Error 1,‘5 & 6)

3.0 Is th¢ pfactic,e followed By Washingfon courts for over
100 years of dismissing the appeal of an absconding defendant based
on considerations unique to federal courts? (Assignments of Error 1,

7 & 8)

C. STATEMENT OF THE CASE.

Each defendant was convicted of a crime in Seattle Municipal
Coﬁrt‘and filed an appeal Under the RALJ rules. Each defendant
then failed to appear for a probation hearing in the trial court, which

issued a warrant for his or her arrest. The City then moved to



dismiss each appeal because of the éqtstanding arfest warrant. The

superior court denied the City’s motions. This court granted the

~ City’s motion for _discretionary review.

‘With respect fo STEPHEN KLEIN, on March 29, 2006,

defendant was convicted of Assault in S_eatﬁe Munici‘pal Court.

| 'Finding of Fact 1; CP at___. One of the conditions of his suspended

| sentence waé that he was to haVe no ﬁ.lrther criminal law violations.
Docket in Seattle Municipal Court case 480244;CPat__ . The
sentence was not stayed ’pending appeal. Docket 1n Seattle Municipal
Céurt case 480244, CP at . Atan August 3, 2006, review
h@aring, defendant admitted that he had been convicted of a new
Violétion, .10‘ days of his suspended sentence was revoked and |
deféndant was ordéred to serve this sentence on Work crew. Finding
of Fact 3; CP at _ At that time, a review hearing was set for
Septembér i8, 2006, to detemﬁne— if defendant ha;d completed the
Wor'k‘crew. F ihding of Fact3; CPat - Défendant did not appeér
at that hearing, and the work crew obligation had not been completed
so the couft continued the case fbr (v>n‘e week. Finding of Faét 3; CP

-at___. On September 25, 2006, the court received a probation

Lo



'report indicating that defendant still had not completed the work

crew obhga’uén Docket in Seattle MﬁhicripaICoul:t case 480244; CP
at _ The court then issued a warrant ‘forl defendant’s arrest;
Finding of Fact 3; CP at .

On October 20, 2006, the City of Seattle moved to dismiss
defendant’s RALJ appeal because of the outstanding warrant.
Respondent’s Motioh to Dismiss Appeal; CPat . . On Decembér
8, 2006, the superior court denie;d the motion to dismisé. Order'
Denying City’s Motion to Dismiss; CP at __.

| With respect to MELISSA QDEI'BERT,' on February 23, 2006,
defendant Was convicted of Theft in Seattle Municipal Court and her
defeﬁed sef;tence ona i)rior conviction for Pfostitution Wés revoked.
Finding,of Faqt I;CPat__ . Aspart of her suspended sehtences,
defendant was ordered to perform a total of siX days of work crew. .
Dockets in Seé’cﬂe Municipal éourt ca;es- 476891 & 43 iS 54; CP ét.
. The sentences were not stayed pending appeal. Dockets in |
Seattle Municipal Court cases 476891 & 4315 54;CPat__ .
Defendant did not complete the work crew so the court scheduled a

review hearing for October 27, 2006. F inding of Fact 3; CPat .



Deféndant did not appear at that hearing, and the trial court issued a
warrant for her arrest. Finding of Fact 3; CP at _

- On November 17, 2006, the City of Seattle moved to dismiss
defendant’s RALJ appeallbe‘caus’e of the outstanding warrant.
Respondent’s Motion to Dismiés Appeal; CP at . On December
8, 2006 the Superidr court denied the motion to dismiss. Order
Denying City’s Motion'tol Dismiss; CP a;t .

D. ARGUMENT.

1. A defendant who has affirmatively avoided the trial
court’s jurisdiction has waived or forfeited his right to

~ appeal.

If a defendant flees thé jurisd_iétion of fhe court pending an
apﬁeal, his constitutional right to appeal is deemed Waiyed.1 Several
rationales have been offered in support of this rule. A litigant who
withdraws himself from the power- of the court to enforce its |

judgment also withdraws the quesﬁons which he had submitted to -

v State v. Johnson, 105 Wn.2d 92, 97, 711 P.2d 1017 (1986); State .
v. Koloske, 100 Wn.2d 889, 892, 676 P.2d 456 (1984) (overruled on other
grounds, State v. Brown, 113 Wn.2d 520, 540, 782 P.2d 1013, 787 P.2d
906 (1989)); State v. Mosley, 84 Wn.2d 608, 609-10, 528 P.2d 986 (1974).



the conrt’s adjudication.” A defendant who flees the jurisdiction of
the court is atteinpting to set the terms upon which he will surrender
and is a contempt of the court’s authority.® The likelihood that an
absconding defendant will not appear in the event a new trial is.
ordered most likely makes the appeal moot.”*

In applying th_is fugitive dismissal rule,‘Washing'ton courts
have stated thai a defendant waives his right to appeal. A more
pi‘ecise term to describe the resultinight be that a defendant forfeits
his right to appeal.” The forfeiture of a‘ right occurs By vc.)perat/i’on of
law and, uniike ’ivaiVer, without the defendant having made a

deliberate informed decision to relinquish it.* Many constitunonal

rlghts can be forfeited.” For example in In re Dependency of EP.}

2 Johnson, 105 Wn.2d at 97.
3 Mosley, 84 Wn.2d at 610.
4 State v. Handy, 27 Wash. 469, 471, 67 Pac. 1094 (1902).
> As Justice Scalia noted in Freytag v. Commissioner of Internal
Revenue, 501 U.S. 868, 115 L. Ed. 2d 764, 111 S. Ct. 2631, 2647 n. 2
(1991), waiver and forfeiture are not the same, but often are used
' mterchangeably
§ Weston, Away from Waiver: A Rationale for the Forfeiture of
Constitutional Rights in Criminal Procedure, 75 Mich. L Rev. 1214, 1214
(1977).
7 See 3 W. LaFave, J. Israel & N. King, Criminal Procedure §
11.3(c), at 548 (2™ Ed. 1999) (right to counsel); 4 W. LaFave, § 18.1(d), at
673 (constitutional right to speedy trial); 5 W. LaFave § 24.2(d), at 462-65



a mother forfeited her right to counsel in a termination proceeding by .
failing to appear ‘f;)r the trial and failing to maintain contact with her
counsei, even though she had not been' warned ab_oi;t the
consequences of her inaction.

Thé defendants’ failure to appear at review hearings
demonstrated that they are affirmatively avoiding the jurisdiétion of .
the trial court. They have withdrawn themselves from the power of
Seattle Municiiaal Court to enforce its judgment. | Their refusal to |
| subiﬁit to the éuthority of the court is a contempt. Because |
defendants may ne‘v‘e1: reappear th‘ei\r appeals proBably are moot.
Defendants have thereby waived or fc;rfeited their cbﬁstitutidnal right
~ to appeal, even though they had neither madé a deliberate informed
decision to relinquish this right nor been Wémed about the
. consequences of their inacfipn. These appeals should have béen N
dismissed. |

The superior;:our_t believed that these appeals should not be

dismissed becaﬁs;c the City had not shown that each defendant

(right to be present at trial); Davis v. Washington, ___ U.S. ;165 L.
Ed. 2d 224, 126 S. Ct. 2266, 2280 (2006) (right of confrontation).



knowingly, intelligently and voluntarily waived his or her right to
appeal.” No case involving the dismissal of an appeal based on the
defendant being a ﬁlgifive from justice has ever required sucﬁ a |
showing. ‘During the past century, the ’Su'preme Court has applied

~ this fugitive dismissal rule at least five times'® and the Court of
Appéals at least once’! in éituations essentially indistinguishable
from defendants’ cases.

’ The superior court’s r‘eliance on State v. Sweet™ Wit'h respect
to this point was entirély misplaced as that case involved a defendar;t
who failed to file a notice'of appeal, as opposed to a d;fendant who
filed a notice of app’eal.and then refnoved_ himself frbm the trial
court’s jurisdiction. The superior court erred by relying on Swee’z‘ as

a basis for denying the City’s motion to dismiss these appeals.

8 136 Wn. App. 401, 405-06, 149 P.3d 440 (2006).

? Conclusions of Law 2, 3 & 4. _

10 See Johnson, 105 Wn:2d at 97-98; Koloske, 100 Wn.2d at 891-
92; Mosley, 84 Wn.2d at 609-11; State ex rel. Soudas v. Brinker, 128
- Wash. 319, 323-24, 222 Pac. 615 (1924); Handy, 27 Wash. at 470-71.

! See State v. Rosales-Gonzales, 59 Wn. App. 583, 799 P.2d 756

(1990).

> 90 Wn.2d 282, 581 P.2d 579 (1978).



2. Appiication _of the fugitive dismissal rule does not
violate a state constitutional right to appeal.

The “superior court also believed that dismissing the appeal of |
a defendant who absconds during the pendency of the appeal is

incompatible with the right to appeal under article 1, section 2253 In
. (
State v. Johnson,'* the Supreme Court, in applying the doctrine,

- stated:

Finally, if the appealing defendant flees the
jurisdiction of the court pending an appeal, the
defendant waives the right to prosecute the appeal.
State v. Koloske, 100 Wn.2d 889, 676 P.2d 456 (1984);
State v. Mosley, 84 Wn.2d. 608, 528 P.2d 986 (1974).
Defendants who affirmatively avoid the court’s
jurisdiction waive their appeal and cannot claim a
violation of Const. art. 1, § 22 (amend. 10). State v.
Sweet, 90 Wn.2d 282, 581 P.2d 579 (1978).

. . . By failing to appear at the court-ordered
probation revocation hearing and failing to submit to
the court’s authority within the 30-day period allowed
by the Court of Appeals, Johnson affirmatively waived
his right to prosecute his appeal. State v. Koloske,
supra at 892; State v. Mosley, supra at 609.

Although not discussing the issue in great detail, the court in
Johnson rejected the suggestion that dismissing the appeal of an

‘absconding defendant violates his constitutional right to appeal.

13" Conclusions of Law 6 & 7.



Courts in other jurisdictiohs where the right to appeal a criminal
conviction is constitutional rather than statutory also hlavelrej ected
this argument.15 Applicétion of the fugitive dismissal rule does not
violate the state constitutional right to appeal.

The superior court’s reliance on State v. French'® with respect

to this point was misplaced as that case involved a defendant who

fled the jurisdiction prior to being sentenced and, thus, prior to even |
having a right of appeal. The court in ‘Fi;ench expressly
distinguished such a situation from that in which a defendant
absconds after having begun the appellate process:

The reasons that justify dismissal of an appeal
when an appellant flees become attenuated when
applied in the context of a convicted but unsentenced
defendant. First, since sentencing has not occurred,
there is nothing yet to appeal. Second, upon '

~ sentencing of the defendant, the terms of his or her
sentence can be appealed. Third, the deterrerit effect of
dismissal is adequately addressed by the fact that the
State may pursue additional charges for the act of

* 105 Wn.2d at 97-98.

5 See Commonwealth v. Andrews, 97 Mass. 543 (1867)
(defendant’s escape from jail waives his right to appeal under
Massachusetts Declaration of Rights, article 12); Powell v. State, 99 Tex.
Crim. 276, 269 S.W. 443, 448 (1924) (statute requiring dismissal of appeal
of defendant who escapes is not unconstitutional as violating the
constitutional right to appeal).

16 157 Wn.2d 593, 141 P.3d 54 (2006). -

10



fleeing. Fourth, the defendant presumably is not
informed of the right to appeal before sentencing,
thereby negating the knowledge requirement of a valid
waiver. Finally, under the facts of this case, the State
has not argued or established prejudice. Declining to
extend the doctrine to the facts of this case is
consistent with preserving the constitutional right to
appeal.'’ , ‘

- French did not purport to overrule any of the céses applying
the fugitive dismissal rule’to a defepdant who has already Beén
sentenced and filed énotiée_of appeal before fleeing thé court™s
jufisdig:tion. The superior couft érred by relying én Frenchas a bésis
fori denying the City’s motion to dismiss these appeals.

3. The fugitive dismissal rule is not based on any
uniquely federal court considerations.

The superior court also believed that this rule’s applicatio'n. in
‘Washington is based on fedéral cases that do not account fér the
state constitutional right to appeal.18 State v. H.andy,w,which appears
to bé the seminal case on this issue, rélies on three out-of—stéte court

decisions and one United States Supreme Court decision. Johnson,”

7' French, 157 Wn.2d at 602.
8 Conclusions of Law 8 & 9.
19 97 Wash. at 470-71.
20105 Wn.2d at 97.

11



which seems to be the mqst recent case applying the doctrine, relies
on three Washington decisions and a dissenting opinivon in a United
State; Suprém¢ Court case. The rﬁle does not appear to be grounded
on federél precedent. |
" The fugitive dismissal rule is based on several rationales,
‘including the need to ensure enfor?emenf of the ‘appellate court’s |
orders, the desire to uphold the digrﬁty and efﬁqiéncy of the court
_system, the view thaf escape or absence waives or forfeits any
entitlement td relief an‘d‘the belief that a threat of dismissal deters ,.
defgndants from fleeing or rém%xin'mg at large_.21 None of these
considéraﬁqns are distinctl_y» related to federal courts or whether the
right to apﬁéal is constitutional rather tilan statutb‘ry. The rule does
not rely on federal brecedent_ and is not based on any uniquely | (
federal court considerations. Th¢ superior court erred by conciudir;g

otherwise.

21 Annotation, Effect of escape by, or fugitive status of; state
criminal defendant on availability of appeal or other post-verdict or post- . j
comviction relief — state cases, 105 ALR. 5™ 529 § 2 [a], at 554 (2003); |
see also 5 W. LaFave, J. Israel & N. King, § 27.5(c), at 921.

12 -



E. CONCLUSION.

Based on the foregoing argument, the superior court’s
decigion denying the City of Seattle’s motion to disrﬁiés each of
these RALJ appeals should be reversed aﬁd the cases s_hopld be
rem;mded to King County Superior Court for further proceedings.

| Respectfully submitted this 9th day of March, 2007."

THOMAS A. CARR
SEATTLE CITY ATTORNEY

sl Greeve
~Richard Greene .

Assistant City Attorney
- WSBA #13496
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