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15 ||PIERCE COUNTYy, )
Tl : Defendant )
14 | o Comes now the‘ plaintiﬂ',“Curtis A, Beauprje, and for cauge of action

15 lagainst the defen'daht, Pierce County, complains and alleges ag follows:

) B
17 : ‘ PARTIES .
18 11 At aj times materig] hereto, Curtis A, Beaupre, the plaintiff

19 || above name.‘d,' was a single man, employed as a Deputy Sheriff by the Piefce
20 County Sheriffs Departinent, and holding the rank of Sergeant. |

2 12 At all tiﬁes lﬁaterial hereto, the defendant, Pierce C.oulhlty',‘wals
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L1 Admit,
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22 Defendant admits that venye is proper in King County.

vehicle, and it js therefore denied.

32 Admit

3.3 Admit that the incident occurred in the north-bound lanes of I-5 at about the g4t Street

Exit, Defendant lacks sufficient knowledge to admit or deny that the plaintiff wag running

34 ‘Defendant lacks sufficient k‘noWledge to admit oy deny these allegations, and they are

therefore denied.

3.5 Defendant Iacks sufficient knowledge to admit or deny these allegations, ang they aire
' fherefore denied, o
3.6 Admit,
IV. Cause of Action-Negh'gence

4.1 Defendant admits o denies ag set out above,

4.3 ~ Defendant denies that Depnty Win Sargent acteq negligently and unlawfully toward

2411 the plaintiffin any way.

20 44 Denied,
DEFENDAN T°S ANSWER AND AFFIRMATIVE DEFENSES - 2 Office of Prosecuting Attorney/Civil Division
answer.doc i -955 Tacoma Avenue South, Suite 3 01
King County Cayge No. 04-2-236] 0-0 SEA Tacoma, Washington 984022160

Page 8 Main Office: (253)708.6735
Fax: (253) 798-6713



4.6 Deéfendant hag nsufficient information tq evaluate plajntifpq injuries, and j is
therefore denied,

4.7 Denied.

4.8 Defendant hag Insufficient information to evaluate plaintifpg injuries, and j is

52 COMPARATTV E FAULT: The injurieg and damages, if any, claimed by the
~===ARAlIVE FAULT /

defendant were proximately cayged Or contributed to by the negligence and/or fault of the

plaintiff, -

5.3 INTENTIONAL ACTS OF OTHERS: The Injuries ang damageg claimed by

the defendant Were proximately caused or contribyteq to by the Intentiong] acts of third partieg

over whom defendant did not exercise contro].

5.4 SETOFF: This answering defendant is entitled to an offset from any awards tg -

DEFENDAN‘T’S ANSWER AND AFFIRMATJ_.'VE DEFENSES - 3 Office of Prosecuting Attorney/Civil Division

answer.doc 955 Tacoma Avenue South, Suite 301
‘King County Cayse No. 04-2-23610-9 SEA Tacoma, ¥ ashington 984022160
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he was obviously intoxicated and that his intoxication contributed to his intention/negligent
aéts which were the proximate cause of the plaintiff's injuries,

57  AS SUMPTION OF RISK: Plaintiff assumed the risk of the injuries and
damages, if any, sustained herei:;.

5.8.  Defendant Teserves the right to assert additional affumati\./e defenses as
discovery may warrant, |

Whérefore, having fully answered plaintiffs’ complaint, defendant Pierce 'Coﬁnty

prays for relief as follows:

GERALD A. HORNE
Prosecuting Attorne

Deputy Prosecutind A4 fney
Attorneys for Pierce County
PH: 253-798.3339 / FAX: 253-798-6713

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES - 4 Office of Prosecuting Attorney/Civil Division
answer.doc 955 Tacoma Avenue South, Suite 301
King County Cauge No. 04-2-23610-0 SEA Tacoma, Washington 984022160
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CERTIFICATE OF SERVICE
———=aa L OF SERVICE

I hereby certify that a true copy of the foregoing Defendant's Answer and Affirmative
Defenses was delivered this : 7_7% day of October, 2004, to AB C-Legal Messengers, Inc.,
with appropriate instruction to forward the same to counse] for Plaintiff ag follows:

CHRISTINA M. DUREN

J.E. Fischnaller

Attorney at Tawy

10900 Nottheast F ourth Street, Sujte 2300
Bellevue, WA 98004 - '

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES - 5 Office of Prosecuting Attorney/Civil Division
answer,doc o 955 Tacoma Avenue South, Suite 301

King County Cause No, 04-2-23610-0 SEA Tacoma, Washington 984022160
Page 11 Main Office: (253) 793675,
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Hon. John P, Erlick

5
6
N SUPERIOR COURT oF WASHINGTON
FOR KING COUN
8
CURTIS A. BEAUPRE, )
’ Plaintit, )) No.: 04-2.23610.0 SEA
“ Ve )’ DECLARATION oF
PIERCE COUNTY, ) J.E, FISCHNALLER
'Defendant. )

%9 the facts herein recited.

;210 2 Attached hereto ag Exh1.b1't lis a true ang correct copy of the

99 | first page of Defendant’s First Interrogatorieg and Requests for Production

23 || along with Plaintiffg complete Responge to Interrogatory No 8

24 | 3 Plaintiff hag recently served g Supplementa] response to the

25 afore-mentipned Interrogatory No 8 removing his objection to it,
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knowledge.

State of Washington that the foregoing is true and correct to the best

I certify and declare under penalty of perjury under the laws of the

of my

DATED at Bellevue, this Z 7‘2‘ day of _Aerg e, 19/5 v , 2006.

dJ. ischnaller

DECLARATION OF SERVICE BY MAIL

The undersigned certifies that, on this.date, he deposited in
the mails of the United States of: America a Properly stamped
and addressed envelope containing a.true and correct copy
of the document on which this certificate appears, addressed
1to counsel of record for each of the Parties to this action,

I certify under penaity of perjury under the laws of the State of
'| Washington that the foregoing is true and correct,

Dated -2 7 — Ob a
Signﬂt:f@%

4

DECLARATION OF J.E, FISCHNg~~—~ -
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Honorable John P, Erlick

CIVIL DIVISION

3 COPY RECEIVED

4 SEP 14 2005

5 ' GERALD A, HORNE

PIERCE COUNTY PROSECUTING ATTORNEY

6

7 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

8 IN AND FOR THE COUNTY OF KING

’Il curms a. BEAUPRE, '
0] NO. 04-2-23610-0 SEA

Vs, ' DEFENDANT'S FIRST
12 ' mTERROGATORIES AND REQUESTS
: FOR PRODUCTION
13| PIERCE COUNTY, Tl ,
) .l o AND RESPONSES THERETO
- Defendant, ]
15 S— e e
16 TO; CURTIS BEAUPRE, Plaintiff above named
17|| ANDTO:  JE.FISCHNALLER Attorney for Plaintif
18 Pursuant to the Rules of Civil Procedure ("CR") Rules 26, 33, and 36, defendant
' Tequests plaintiff to answer the following interrogatories in Wiiting and under oath and serve
19 his answers on the undersigned counse] for defendant within thirty (30) days after service
hereof, If any part of the following Interrogatories cannot be answered in full, please answer
20 fo the extent possible specifying the reasons for your inability to answer the remainder, and
o1 state whatever information or knowledge you have concerning the unanswered portion
Pursuant to Rule of Civi] Procedure 34, defendant Tequests the. plaintiff to produce and

22_ permit the defendant to Inspect and copy the documents and other items designated in the
23| following requests for Production at the officeg of the Pierce County Prosecuting Attorney,

' Civil Division, 955 Tacoma Avenue South, Suite 301 Tacoma, Washington, within thirty
24 (30) days of the date of service of these requests for production
25 MATTERS OF GENERAL APPLICATION AND DEFINITION

1, The answer to each iptezrogatoi’y shall include such knowledge of plaintiff as is
-Within plaintiff custody, possession or control, including, but not limited to, knowledge and
documents in plaintiff custody, possession or control or that of associated or related

lllwpohsutobcfﬁmtkop & RFP.doc A Pagel4 S :":'M'. EX[IIBIT
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INTERRO_GATORY NO. 8: If you contend you were a victim of retaliation for filing this
lawsuit, please state all facts supporting your contention of retaliation, For each fact, list the
names of any and all witnesses, what information those witnesses possess, and how those

witnesses may be contacted.

ANSWER:

following response,

There is no doubt that I have been the victim of retaliation and harassment as g

result of the filing of this lawsuit, The contact information for those with
knowledge is known to the defendant better than to the plaintiff,

A relatively abbreviated discussion of some of the harassment and retaliation
which I have suffered as a direct result of the filing of this lawsuit is set out
below:

1. Harassing and Retaliatory conduct committed by Sheriff Pastor.,

July 7th, 2005 - Sheriff Pastor waits fifteen months after the /A harassment
complaint is initiated before disciplining me. Sheriff Pastor demotes me two
business days before I sign the final paper work to leave the Sheriffs Dept.

The Sheriffs Dept. notifies the Pierce County Human Resources Dept. that they
plan to demote me knowing this will prevent me from getting a job as a Legal
Assistant [V Supervisor in the Dept. of Assigned Counsel. Prior to even telling
me the outcome of the LA,

2. Harassing and Retaliafory conduct committed by Sheriff Pastor.

July 7th, 2005 - In my disciplinary meeting with Sheriff Pastor I ask him “why
are you demoting me, what are your reasons?” Sheriff Pastor says "I'm not going
to discuss that with you". It is simply outrageous that Sheriff Pastor will not tell
me why he is demoting me.

It is obvious that if Sheriff Pastor had a legitimate reason for demoting me he
would have told me what it was. On the personnel order it says he (Sheriff
Pastor) “would be glad to answer any questions regarding this matter® Thisis a
perfect example of Sheriff Pastor’s lack of integrity. He says one thing but does

not follow through on his word.

10 Page 15
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3. Threatened and physically assaulted by SWAT Deputy Rich Hecht
while we are both working,

,' Army Ranger.

I believe that Deputy Hecht saw and heard how the Sheriffs Dept. Command
staff or other supervisors were treating me. Because of this he felt that he could

yell, scream and assault me and nothing would be done to him because the

4. Improper conduct by Lt. Cropp and Lt. Mielcarek,

Approximately the third week of April 2005 - Part of the assault on me is
witnessed by Lt, Cropp who says "he'll handle it, we'll deal with it later".
Three weeks go by until Lt, Mielcark (my direct supervisor) calls me up and tells

- me to write a statement on Deputy Hecht assaulting me. Lt. Mielcarek is very

snotty about the assault and makes the remark "I guess I have to do something
about this since you're telling people about it". I did bring this up when I was .
interviewed after the incident,

This incident was witnessed by numerous deputies, fire fighters, and citizens who
were at the scene. I was the victim yet Lt, Mielcarek makes me fee] that I am the
person at fault. I can guarantee you that if Lt, Mielcarek was assaulted by a
lower ranking deputy immediately following an officer involved shooting he

would have taken immediate disciplinary action against the deputy.

Over the past thirteen years with the Sheriffs Dept. I do nbt know of one other
incident where one deputy physically assaults another.

1l | Page 16
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1 strongly believe that for my safety Deputy Hecht should have immediately been

put on'administrative leave and had his department issued weapons taken from
him, Pierce County Policy clearly states that this is what should have been done;
but since it was me complaining, nothing happened.

5. Hostile Work Place.

I was not nominated for a medal of Valor even though I was the second deputy on
scene of the above listed officer involved shooting incident. This is highly unusual
because I nominated six other deputies who assisted with the call for medals of
merit and valor for their heroic action,

I was within fifty feet of an enraged suspect armed with a rifle for approximately
ten minutes without cover. I could have easily been shot and yet I held off on
shooting the suspect even though I would have been 100% justified in doing so.
This was one of the most dangerous calls of my career and I am not being

‘recognized for my heroic actions.

I had numerous (20-25) deputies, several sergeants, several SWAT team
members and detectives congratulate me on the amazing job I did in handling
this incident. Had any other deputy risked their life like I did they would have
been nominated for a medal of valor.

6. 'Improi)er comments by Sgt. Dave Perry. -

On March 10th, 2005 - I learned from Deputy Joe McDonald that Sergeant Perry
had told the swing shift squad of officers that he supervises that "I (Sergeant
Beaupre) am still a Sergeant and because of that they need to respect and listen
to me", This indicates to me that a number of the deputies had been talking
about not listening to me, following my commands or were not going to back me if
I called for assistance, S '

- On a side note Sgt. Perry’s wife (Connie) is Pierce County Executive John -

Ladenburg personal assistant. Sgt. Perry was very active in John Ladenburg’s
campaign to get him elected to this position. :

7. Harassing behavior By Lt. Mielcarek.

March 9th, 2005 - I am ordered by Lieutenant Mielcarek via email to write an
Incident Performance Report (I.P.R.) on a reserve deputy for a minor policy
violation, This is highly unusual request because I had already documented and
verbally counseled the reserve deputy. I know of no other incident where a Sgt. is
seconded guessed and told to write an LP.R. on a minor violation, ‘

8. Harassing behavior by. Major Ceccanti.

Page 17
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February 2005 - Major Ceccanti assigns me to work as the swing shift traffic
supervisor even though I had bid to be the graveyard shift patrol supervisor. This
is clearly a violation of our guild contract, department policy and past practice.
There are two Sergeant's on the grave shift who are below me in seniority and
one of them actually wanted the traffic Sergeant position.

I ask both Major Ceccanti and Lt. Mielcarek if I could please work the graveyard.
I informed them that the swing shift traffic shift is the absolute worse shift they
could place me in because I would never be able to see my wife (she is a police
dispatcher working the graveyard shift) or continue with my physical therapy. I
was entitled to the graveyard shift patrol supervisor position for which I had bid,
Instead I was given a position which was extremely prejudicial to me.

Major Ceccanti and Lt. Mielcarek both ignored my request and I was assigned to
work as the swing shift traffic Sgt, Major Ceccanti "created" this position

specifically for me. Prior to me being assigned to be the swing shift traffic Sgt.
this position did not exist. After I left on medical leave this position once again

"did not exist". Major Ceccanti "created” this swing shift traffic position solely for

~ the purpose of harassing me knowing it would effect my personal life and my

ongoing therapy.

Major Ceccanti and Lt. Mielcarek instructed me to contact Sgt. Lawrence. before
calling out additional traffic units for major incidents. They basically stripped me
of any authority and judgment by making me contact another Sgt. before I can
call out needed resources. ' :

9. More harassing behavior by Major Ceccanti.

February 2005 - I was placed in charge of the swing shift traffic deputies even
though I have never worked as a traffic deputy, never attended a traffic
enforcement or accident collision investigating course. I am simply.not qualified
to be supervising a squad of traffic deputies because I have not had any training
in this area of police work. I was not even qualified to operate the BAC machine
(used to process DUT's) or to operate a radar gun. Major Ceccanti was clearly
setting me up for failure by assigning me to be a traffic unit supervisor.

10. Even more harassing behavior by Major Ceccanti,

February 2005 - Major Ceccanti sustains the discriminatory harassment
complaint without explaining why. He further more recommends that I be
demoted from the rank of Sergeant to that of Deputy because "he (Major
Ceccanti) does not get the sense that I understand the role of a supervisor as it
relates to the interaction with my subordinates". Major Ceccanti has never
worked with me since I was promoted to Sgt. My evaluations show that I am an
excellent Sgt.

[

2 Page 18
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Major Ceccanti does not recommend any suspension time which is highly
unusual because he is skipping a step in the discipline process that is usually
taken before demotion is recommended. Surely if there were evidence that I
harassed Deputy Lindt he would have stated what it was. Instead he chose to
simply sustain the complaint without any factual evidence.

11. Still more harassing behavior by Major Ceccanti.

February 2005 - Major Ceccanti accuses me of being untruthful in a search
warrant probable cause statement in a disciplinary meeting. I pointed out to him
that what he thought I was lying about was really written in the search warrant
statement I wrote. I received no apology after it became entirely clear that I was
not lying and the information was in the report. Major Ceccanti simply did not
read the report thoroughly. '

Leann Paluck was a witness to Major Ceccanti accusing me of lying in a police
report. ‘ -

12, Yet another incident of harassing behavior by Major Ceccanti.

March 2005 - Major Ceccanti refuses to issue me a dept. cellular phone. Every
other Sergeant, Detective and officer in a specialized unit has a dept. issued.
phone. After repeated requests by Sgt. Lawrence to obtain a cellylar phone for me
he is told by Major Ceccanti "that we are going to hold off on that, he won't be
needing one for very long”,

This is another example that the Sheriffs Dept. is treating me differently and
failing to provide the necessary equipment to-do my job effectively. As a patrol
Sergeant a cellular phone is a necessity. I had to use my own personal phone for
several months each and every day I worked, at my own expense,

The statement made by Major Ceccanti to Sgt. Lawrence is a strong indicator
that the decision to demote me had already been made five months before Sheriff |
Pastor demoted me. Clearly the decision to demote me was made before I was
ever given a chance to explain my side of things to Sheriff Pastor in a Loudermill
hearing,

13. Harassing and threats by Sergeant Dave Perry.

February 2005 - Sergeant Perry (Senior Patrol Sergeant) harasses me by telling
me "you're a brave, brave man for coming back here after filing a lawsuit against
the Sheriff Dept. and another officer". Sergeant Perry then goes on to say "how do
you expect to be a Sergeant after filing a lawsuit, no one likes you and no one will
back you up on calls".

Page 19
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- assist me and that “I was a brave, brave man for returning to work”. I was afraid

- I hardly went to any calls and did not do any traffic stops because of Sgt. Perry's

See attached email that was provided to Major Ceccanti, Lt. Cropp and Lt.
Mielcarek. These threats were not properly investigated nor was the human
resources dept. notified of this incident. The Command staff of the Sheriffs Dept.
totally disregarded Pierce County Policy. : :

14. Failure by Major Ceccanti to properly investigate the threafs and
inappropriate comments made to me by Sgt. Perry,

No internal affairs investigation was conducted regarding this matter. Major
Ceccanti was informed via email that Sgt. Perry had told me that no one would

for my safety each day that I went to work.

comments to me. This can easily be a matter of life and death for a law
enforcement officer. ' :

15. Hostile Work Environment/Failure to follow Department Policy by
Major Ceccanti, -

February 2, 2005 - Major Ceccanti learns of Sergeant Perry harassing me about
filing a lawsuit.-Major Ceccanti does nothing other than tell me.that if officers do
not assist me “he'll do everything possible to have them fired*.

Major Ceccanti should have initiated an internal affairs investigation into
possible Discriminatory Harassment 2.07.303 and Work Place Violence/Threats
3.15.010 (County Policy), and/or notified the County EEO officer. But because
Sergeant Perry and Major Ceccanti are very, very good friends, and because I
was the one complaining, no investigation occurred and this is clearly a violation
of Sheriffs Dept. and Pierce County policy. :

16. Harassing behavior by the command staff of the Sheriffs
Department, ' . : '

April 2004 thru May 2004, The Sheriffs Dept. initiated three internal affairs
investigations against me within six weeks of each other., These internal
investigations occurred immediately after the Sheriffs Dept. learns I am in the

process of filing a lawsuit against them for negligence.

The basis for my lawsuit is that I was hit from behind by a patrol car backing up
e
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the wrong way on the freeway making a u-turn. The patrol car knocked me in
front of another car which ran over me with both tires fracturing and crushing
my pelvis in three spots.

After I Wa_é run over, deputies shot and kﬂled the driver of the other car who ran
over me, This person would have never been shot and killed had the patrol car

Ironically the fatal shot to the back of the suspects head who ran over me was

. fired by the deputy who knocked me down and under the tires of the vehicle that

ran over me in the first place. This person was a father of two small children and

- would still be alive today had the patrol car not knocked me down. The Sheriffs

Dept. may yet be sued by the dead man’s family for his unnecessary death.
17. Harassment by the Sheriffs Dept.

Internal affairs investigator Det./Sergeant Kobel is a twenty four year veteran of

. the department,. In my first meeting with him he tells me that this is the first

time since he has been with the department that one deputy‘(me) has had three
internal affairs investigations occurring at the same time..

Prior to this point in my career I have only had a total of three I/A-investigations.

One of which I was cleared of any wrong doing. The second one I sustained a one

Superior Court Judge Cutherbertson authorized me to arrest the suspect for
possession of stolen property. Judge Cutherbertson found that I had probable
cause to make the arrest based on the information that I had at the time that I
applied for the warrant, Det./Sgt. Kobel interviewed about ten different officers
in an unsuccessful attempt to find fault with my investigation.

you that Judge Cutherbertson would have been outraged at Det./Sgt. Kobel and

the Sheriffs Department for telling him that he did not know how to do his job as

a Superior Court Jjudge. Instead Det./Sgt. Kobel as usual does a poor investigative
e
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job. He purposely and malicious sustains the complaint against me.

This whole incident occurred because I tried to help a man who is paralyzed from
the chest down get his service dog back after the suspect refused to return it,
This is a prime example of me trying to be a good police officer and help out
someone who could not defend themselves, and being harassed for it,

19, Harassment by Det./Sgt. Kobel reference I/A Investigation #04-079.

May 2005 - (J ust prior-to me formally filing a lawsuit against the Sheriffs
Department), In the discriminatory harassment investigation which Det./Sgt.

- Kobel conducts against me he once again is biased from the start,

Both my Guild attorney, Leann Paluck, and I requested that this investigation be
handed over to Human Resources to handled since they were initially claiming
sexual harassment, But the Sheriff's Dept. said no they wanted to handled this
one "in house". I believe this was done so they could manipulate the outcome to
what they wanted.

Det./Sgt. Kobel informs me "that the outcome of the polygraph test would not
really change things", This is an unbelievable statement to make. The bottom
line is that I was being truthfyl and Deputy Lindt is lying. I am the one who
volunteers to take a polygraph test and the Sheriffs Dept. does not allowed me to.

Det./Sgt. Kobel did not want the truth in this investigation he simply wanted to
sustain the allegation against me any way he could. '

20. Harassing, retaliatory and numerous untruthful/libelous statements

written by Lt, Jim Andrews in an official disciplinary document.

August 2004 - Lieutenant Andrews, while acting commander of the City of

Lakewood chose to review the discriminatory harassment internal affairs file,
(This was done after the lawsuit was formally filed)

Lt. Andrews violated my right of due process and depart. policy which clearly

states “I am allowed to speak to each person in my chain of command who
reviews the I/A complaint®, L, Andrews failure to allow me the opportunity to

17 :
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present my side of the situation to him (Laundermill Hearing) is a blatant
violation of Sheriffs Dept. policy.

Considering that Lt. Andrews had Just left his position as the Lieutenant of the
internal affairs unit (he was Det./Sgt, Kobel’s partner in the I/A unit). Lt.
Andrews is very much aware of the fact that I was entitled to meet with him
(Laundermill Hearing) to give him my side of the accusation. Lt. Andrews
violated 3.02.092 Disciplinary Process for Internal Investigations specially

‘section 11.

I believe Lt. Andrews purposely sustained this complaint and wrote untruthful
statements in his disciplinary recommendation against me for a number of
unethical reasons. Lt. Andrews has engaged in work place harassment against
me because he is good friends with Deputy Lindt.

Just prior to sustaining the complaint against me Lt. Andrews invites Deputy
Lindt to a party which he hosted at his house. That same summer Lt. Andrews
allowed Deputy Lindt to use his time share condominium for & week in Mexico.

21. Harassing and retaliatory behavior by Lt. Jim Andrews.

Lt. Andrews is still bitter against me from a previous internal investigation
regarding a use of force accusation against me which I was-eventually found

innocent of any wrong doing. Lt, Andrews was made to look like a fool in this
investigation to his peers because of his poor investigation skills.

A review of Lt: Andrews training file shows that he has not even attended a
Defensive Tactics training class since 1996. This is a clear violation of dept. policy
because he is required to attend a yearly defensive class. This is another clear
violation of Sheriffs Dept. policy because all deputies are required to attend a
Defensive Tactics training class every year. Nine years have passed since he
attended a yearly required class. This proves he does not have the knowledge to
judge someone else’s use of force skills, when he is not current in the practice or
trained in the use of them, ‘

Lt. Andrews did not even know that all deputies in the Sheriffs Dept. are trained
yearly to use defensive kicks against a suspect as'a means of self defense. Lt.
Andrews would have known this had he followed dept. policy and attended a
defensive tactics class in the past ten years. ‘

Deputy Brian Anderson (a D.T., Instructor) wrote a scathing rebuttal against Lt,
Andrews for his total lack of understanding of use of force situations, his
knowledge of department policy and made him look quite foolish,

Because Lt. Andrews sustained this investigation against me. It was reviewed by
my chain of command. When Lieutenant Bomkamp reviewed this use of force

1 | Page 23
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inveStigation-, he wrote a scathing report on Lt. Andrews' conclusion and the
investigation which he conducted on me, Ultimately, I was able to prove that Lt.
Andrews poor investigative skills and complete misunderstanding of the Sheriffs
Dept. use of force policy led him to an inappropriate conclusion.

22. Unfair Treatment By the Sheriffs Department Administration,

I also find it interesting that the Sheriffs Dept. does not approve of me doing

Lt. Andrews should have never reviewed the /A file let alone made a
recommendation of disciplinary action because of his personal relationship with
Deputy Lindt.

I find Lt. Andrews behavior to be extremely inappropriate and unethical for the
simple fact that he should have removed himself from the investigation due to

.23, Unfair vTreatmenthy- the Sheriffs Department_.Administration. '

When Major Ceccanti was interviewing me with reference to the harassment
complaint, it was brought to his attention that Lt. Andrews has a friendship with
Deputy Lindt and should not have reviewed the file. Major Ceccanti shook his
head in disbelief, but yet no action was taken about it. Guild attorney Leann
Padluck was a witness to this, '

It's apparent that if you file suits against the department, the "Good Ole Boy"
system will punish you, _ . T A

It is very clear that Li, Andrews has a personal relationship with Deputy Lindt
and he used his position as Acting Chief of Lakewood to "help her out and do her
a personal favor” by reviewing the internal affairs file and recommending

- discipline against me,

24. Harassment By Lt. Andrews

Responses to Def First Rogs & RFP.doc
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Yet at the same time Lt. Andrews totally ignores the unlawful arrest I/A file. The
only conclusion you can draw from this is that Lt. Andrews purposely chose to
engage in work place harassment against me as a favor to his friend Deputy
Lindt. Lt. Andrews clearly abused his position of authority solely for the purpose

of harassing me.

25, Harassment By Lt. Andrews

Lieutenant Andrews blatantly lies in his recommended findings against
me. Lt. Andrews writes "...the record also shows several sustained complaints,
one which deals with improper conduct with a Pierce County youth cadet while a
program advisor". This is simply not true. Lt. Andrews writes this statement in
an inflammatory fashion giving the impression that I dated an underage person
or a “youth” as he calls it, when in fact the person I dated was over twenty years
of age (I was only a few years older than her) and that I had known her before
she became a Cadet. ' ' -

Lt. Andrews fails to mention that this person was an office assistant in. Superior
Court and was-enrolled in community college taking classes to become a police
officer at the time that I met her., - '

Lt. Andrews purposely fails to mention that I had known this person for almost
one year prior to us dating. I was also the person who encouraged her to become a
cadet because it would provide her with excellent training and experience in her
goal of becoming a police officer. - ' :

Lt. Andrews fails to mention that I dated this person for over three years, that we
lived together and that we had a very serious-adult relationship. e

Lieutenant Andrews States in his disciplinary. recommendation dated August
10th, 2004 that I was a “cadet program advisor”. This is once again a flat out lie
by Lt. Andrews done solely for the purpose of making me look bad.

This investigation occurred in J uly of 1996.(nine years ago) and the I/A summary
clearly states that "Deputy Beaupre is not a direct supervisor of the cadet

program"”, Lt. Andrews however chooses to make up false statements and says

that I was a "cadet program supervisor", Lt, Andrews is clearly lying and writing
down false statements in an official disciplinary report to slander and harass me.

This is just another example of Lt. Andrews incompetence and his complete
failure and inability to do his Job properly. Lt. Andrews simply wanted to give the
impression that I had a prior history of improper conduct. Lt. Andrews twists the
original findings around in order to Justify that I be demoted from my position as
Sergeant and suspended for fifteen days without pay.

0 Page 25

Responses to Def First Rogs & RFP.doc




10
11

13
14

15

16
17
18
19
20
21
22
23
24
25

12

In the cadet internal affairs investigation, I was disciplined (in 1996) with a one
day suspension for violation of Law Enforcement Code of Ethics. Specifically for
"I will keep my private life unsullied as an example to all and will behave in a
manner which does not bring discredit to me or my agency". To this day I still
feel strongly that I did not violate any written department policy, and

should not have been disciplined in this investigation.
26. Harassment by the Sheriffs Department Administration

The cadet investigation is a perfect example of how the Sheriffs Dept. will impose
their personal morals and beliefs upon deputies. The command staff of the
Sheriffs Dept. can not by law impose their moral beliefs upon me and dictate who
I can and can not date. '

The Sheriffs Dept. disciplined me, suspended me for pay for one day simply
because they did not approve of a personal dating relationship that I was
engaging in. This is an example of the blatant discriminatory action which the
Sheriffs Dept. routinely engages in.

The Sheriffs Dept. simply chose to discipline me for having an adult relationship
with'a consenting female outside of work, which they did not approve of. April

- Hillis (person who I dated) went on to become a Seattle Police Officer after . .

graduating from college. The Sheriffs Dept. simply had no business investigating
me or telling me who I could date. -

27. False statements made by Lt. Andrews.

August 2004 - It is shocking to me that Lt. Andrews in his findings, states that
“My recommendation is based on the fact that it appears that Sergeant Beaupre
over his career has a continuing pattern of disregard for the policy and
procedures of the Pierce County Sheriffs Department”. This again is not a factual
statement and is simply an untrue inflammatory and libelous statement. There
is absolutely no documentation that I have a continuing disregard for Dept.
policy. Actually the exact opposite is true, It is the Sheriffs Dept. command staff
who does not follow there own policies. I cite example after example of this . .
throughout this document. ' B

Lt. Andrews states in his recommended findings that ¢ Sergeant Beaupre allowed .

his personal feelings towards his squad members to influence his decisions in the

day to day operations and the good order of the Department”. Once again there
is absolutely no factual evidence to this outrageous statement made by Lit.
Andrews. I would be glad to provide a list of the deputies that I have supervised
over the past four years so that each of them can be interviewed. Yet, Lieutenant
Andrews can violate this by reviewing the file, with the propose of “helping” his
friend (Deputy Lindt). I would like to know what evidence or justification Lt.

21
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Taken together, these incidents make it clear that if you file lawsuits against the
department, you will be harassed, discriminated against, threatened, attacked
both physically and mentally, inappropriately charged and disciplined at every
opportunity, treated unfairly, and have your life placed at greater risk by a lack
of backup when you need it most. '

INTERROGATORY NO. 9: Please describe all conversations you have had with Pierce
County current and former employees regarding the issues raisedin your lawsuit. For each
conversation, state the name and position of the person with whom you spoke, when the
conversation(s) occurred, where it occurred, and whether any other people were present.

ANSWER:

- I'have spoken to Deputy Tom Catey who was my roommate in college in

depth about the lawsuit.

I have spoken to Deputy Glenn Carpenter vghd is a personal friend in
depth about the lawsuit, '

I have spoken briefly to the following Deputies about the lawsuit;

Deputy Dave Butts, Deputy Mark Rickerson, Sgt. William Pebley, Deputy
Curt Filleau, Deputy Corey Olsen, Sgt. Cynthia Fajardo, Deputy Joseph
Mc Donald, Mark Berry, Trent St phens, Deputy Winson Waterman and
Deputy Andrew Guerrero. - . . - 1 Lo

The conversations with these people were brief, These people asked me
questions about the lawsuit. My response to most of them was “basically
it was nothing personal against Deputy Win Sargent (the deputy who
knocked me down) and it was against the Sheriffs Department for
negligence of one of their employees®. I added that it was nothing personal
against Deputy Sargent and if the County settled the lawsuit it was not-
going to cost Deputy Sargent his job or any money out of his pocket,

REQUEST FOR PRODUCTION NO. 2: Pleése provide copies 6f all ndtes, memorandum,

or other documentation of any.conversations referred to in Interrogatory No. 9.
RESPONSE:

There are Iio nbtesrélating to my answer to Interrogatory No. 9

2 ;
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Honorable John P, Erlick

IN THE SUPERIOR COURT OF THE STATE OF WASHIN GTON
IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,

Plaintiff, NO. 04-2-23610-0 SEA.

vs.
PIERCE COUNTY, ' PIERCE COUNTY'S MOTION FOR
' _ SUMMARY JUDGEMENT '
Defendznt, (With Oral Argument: LR 56(c)(2))
NOTE ON CALENDAR;
MAY 19, 2006

L. RELIEF REQUESTED
Pierce County moves pursuant to CR 56 for an order of summary judgment dismissal.
II. STATEMENT OF FACTS
Curtis Beaupre has brought a personal injury action against his employer Pierce County

for damages allegedly in excess of the amounts already provided and to be provided under the

tiff claims that when he ran at night in front of a patrol car that was repositioning itself to appre-
hend a felon and stop a fleeing vehicle from colliding head-on with on-coming I-5 traffic, the

patrol car (driven by Deputy Win Sargent) bumped Beaupre into the fleeing vehicle and plaintiff

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT Pierce County Prosecuting Attorney/Civil Division
(With Oral Argument: LR 56(c)(2)) - 1 v o VP o W Tacoma Avenue South, Suite 301
cabsjmo.doc goma, ‘Washington 98402-2160
King County Cause No. 04-2-23610-0 SEA Main Office: (253) 798-6732
P age 28 Fax: (253)798-6713
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. patrol vehicles with back-up alarms to warn those in the way that the vehicle is backing up, ...

‘breached any duty or caused plaintiff's injury, while the "professional rescuer doctrine/fire-

man'’s rule" would preclude such hab111ty as a matter of law In any case. Indeed, that latter ‘

thereafter was injured when the suspect vehicle did not stop but "ran over his pelvis" in his
continued flight. See Complaint, p. 3 {'s 3.3-3.5; Ex. "A:" 3/7/06 Beaupre Dep., p. 176 In 9-12.
In addition to claiming lLiability for the backing maneuver used by Deputy Sargent, the com-

plaint also alleges negligence in "failing to properly train Deputy Sargent, ... to equip their [sic]

[and] to equip their [sic] patrol vehicles with back-up proximity alarms to alert the Vehi.cle driver
that the vehicle is about to hit something or someone behind it." Complaint, p. 4 §4.3-4.4.
Finally, discovery revealed plaintiff élso intends to allege various supposed omissions by other
deputies earlier in the pursuit, See 3/6/06 Supp. Hamilton Aff,, Ex "E:" Ginter Report, p. 2,
HoWever, the facts of record um'formlf disprove any claim that inadequate equipment,’

negligent training of Deputy Sargent, or any supposed omission by other pursuihg officers

doctrine alone entirely precludes liability either for the harm caused by the Jenkins vehlcle or
allegedly caused by Deputy Sargent's patrol car while responding to the emergency in question,
| 1. STATEMENT OF THE ISSUE

1. Should the Court dismiss all claims of liability against Pierce County for madequate
equipment, negligent training and omissions of officers other than Deputy Sargent?

2. ‘Should all claims against Pierce County for damages arising out of the harm caused by
the suspect's car be dismissed?

3. ' Should all claims agamst Pierce County for damages arising out of the harm allegedly
caused plamtlff by Deputy Sargent's car be dismissed?

IV. ° EVIDENCE RELIED UPON

L. April 19, 2006 Hamilton Affidavit in support of Summary Judgment and exhibits
PIERCE COUNTY'S MOTION F OR SUMMARY JUDGEMENT Pierce County Prosecuting Attorney/Civil Division
(With Oral Argument: LR 5 6(c)(2)) -2 o 955 Tacoma Avenue South, Suite 301
cabsjmo.doc Tacoma, Washington 98402-2160

- King County Cause No. 04-2-23610-0 SEA Page 29 Main Office: (253) 798-6732
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"A"-"D" attached thereto.

2. March 6, 2006 Supplemental Hamilton Aff., Ex. "E:" Ginter Report, p. 2.

3. February 27, 2006 Fischnaller Declaration, Ex. "1_" p. 12 (item 6), p. 14 (item 13).
V. ANALYSIS

A. PIERCE COUNTY IS NOT LIABLE FOR DEFECTIVE EQUIPMENT, NEGLIGENT
TRA]NIN G OR SUPPOSED OMISSIONS BY OTHER DEPUTIES.

As prev10us1y noted, in addition to asserting liability for the interdiction efforts of Deputy
Sargent, plaintiff also asserts other theories alleging that supposedly insufficient patrol car |
equipment, inadequate training of Deputy Sa.rgenr and the failure of other deputies to take dif-
feren’r actions prior to the injury somehow create County liability. However, as demonstrated
below, these latter additional negligence theories are supported by neither factnor law. . .

1. Elements Of Negligence Absent

To state a cause of act1on for negh gence, plam’uff must demonstrate; "a duty to the plam-
tiff, breach of that duty, and mJury to the plaintiff proxxmately caused by the breach " Aba

Sheikh v. Choe, 156 Wn. 2d 441, 448 (2006)(citing Degel v. Majestic Mobile Manor, Inc., 129

Wn.2d 43, 48 (1996)). Here, as a matter of law, these elements are absent as to any claim of
inadequate patrol car equipment, insufficient training of Deputy Sargent or any failure of other
deputies to take different actions during the pursuit in question.
a. No Basis for Claim of Inadequate Patrol Car Equipment

Though the complaint alleges Deputy Sargent's patrol vehicle should have had "back- up"
and "proximity alarms," Complalnt p- 49 4.4, neither of plaintiff's police procedure experts :
know of any legal requirement for such equipment, any law enforcement agency that uses such
devices, or any reason why such devices would be used., See Ex "B:" 3/9/06 Van Blaricom |

Dep., p. 26 Ins 9-18; Ex. "C:" 3/9/03 Ginter Dep.,p.371n22-p. 38 In 14, p. 118 Ins 20-25.

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT Pierce County Prosecuting A’ctomey/le Division
_(With Oral Argument: LR 56(c)(2))-3 955 Tacoma Avenue South, Suite 301 '
cabsjmo.doc Tacoma, Washington 98402-2160
King County Cause No. 04-2-23610-0 SEA ‘ P age 3 0 Main Office: (253) 798-6732
Fax: (253)798-6713
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Indeed, as to the utility here of a proximity alarm, plaintiff's patrol vehicle training expert testl-
fied it "has nothing to do with the situation" here because Deputy Sargent at the time was pre—"
paring to pin the suspect vehicle and any electronic ng of contact would have been ex-

pected and not made any difference -- much less warned him that plaintiff Wae running into his

path on I-5. See Ex. "C:" p. 119 Ins 1-8. In that plaintiff's own evidence shows the absence of

any such alarms breached -no duty that caused injury, this claim should be dismissed.

b. No Basis For Claim of Inadequate Driver's Training
Plaintiff's claim of negligent training appears to be based on the allegation that Deputy
Sargent had three previous backing accidents -- all occurring before or during 1998, at least ﬁ%fe _
y_e@ pi-ior to the 2003 incident in question -- and that such should have led the County in 1998
to provide him tralmng on proper back-up driving techmques See Ex. "C:" Ginter Dep., p 104
In 22-p. 106 In 25; 3/6/06 Supp. Hamilton Aff,, Ex. "E." Ginter Report, p. 2. However, dlSCOV-

ery has reveaIed tlns "trammg claim is sunply aruse to submlt to the jury otherw1se madnnss1-

 ble evidence of the deputy's past accidents so plaintiff can improperly claim he acted in confor-

mity therewith five years later. See ER 403, 404(b).

Indeed, as his superﬁsor,- plaintiff testified Deputy Sargent "was adequately trained" and

- that he had personally evaluated the deputy's driving as reflecting "excellence" during this tlme

See Ex. "A:" Beaupre Dep:, P-43In12-p. 44 1In 20, p. 47 Ins 2-25. More i lmportantly, p1a1nt1ffs
own police vehicle training expert admits that in the intervening five years between the earher

backing accidents and the incident in question, Deputy Sargent had attended at least three s'ub—.

' Infact, Deputy Sargent attended vehicle training courses nvolving backing techniques every year -- not. just
every other year as assumed by plaintiff's expert -- and indeed had undergone such training the very vear of ﬂie
incident in question. See Hamilton Aff,, Bx, "D:" Sargent Dep.,p. 69 1n 15-p.70 In 5.

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGE! Pierce County Prosecuting Attorney/Civil vamon
(With Oral Argument: IR 56(c)(2)) - 4 N 955 Tacoma Avenue South, Suite 301

cabsjmo.doc ‘ Tacoma, Washington 98402-2160
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up skill as of 1998. See Ex. "C:" Ginter Dep., p. 108 In 18-p.1101In 7. Further, plaintiffs - -

1 expert admitted he could not testify that more training in backing would have prevented the

injury in question. See Id, P- 110 Ins 8-24. Hence, plaintiff's own evidence also demonstrates
Deputy Sargent's training as of 2003 breached no duty that caused his injury, and therefore this
claim also should be dismissed.
c. No Basis For Claim Of Negligence By Other Deputies

One of plaintiff's police experts lists various actions he believes other deput1es could
have taken during the pursuit that in hindsight might have been more successful in contarmng
the ﬂeemg suspect before Ke harmed plaintiff. See 3/6/06 Supp. Hamilton Aff,, Ex. "E:" Gmter
Report p. 2. However the expert also admits the choices actually taken by those deputles Were
not unreasonable at the time and breached no standard of care. See Ex. "C:" Ginter Dep p 43
111 1-p 55 In 15. Accordmgly, once more, plamtlffs own evidence demonstrates the ch01ces of
other deputres during the pursu1t breached no duty that proximately caused any injury.

2. Professional Rescuer Doctnne Bars Liability For Creating Hazard

Under RCW 41.26.281, plaintiff may bring suit "as otherwise prowded by law" agamst
his employer for damages 1 excess of those received or receivable under the Workers Compen—
sation Act. Accordingly, all defenses ' 'otherwise provided by law" are avaﬂable to a mumc1pal

defendant See e.g, Hansen v. City of Everett 93 Wn.App. 921, 925 (1999) (because LEOFF

member's suit is "as otherwise provided by law," the "comparative fault statute applies to the '
[plaintiffs'] lawsuit based on fault under LEOFF's 'excess damages' prowsmn ") Here, in addl--
tion to the absence of the necessary elements of negligence, plaintiffs' allegations of msufﬁ01ent
equipment, inadequate tralmng and failure of other deputres to act differently also are barred by
the common law "Professional Rescuer Doctrine/Fireman's Rule."

Division One of the Court of Appeals explained in Ward v. Torjussen, 52 Wn.App. 240,

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT Pierce County Prosecuting Attorney/Civil Dlvxsmn
(With Oral Argument: LR 5 6(c)(2) -5 P 955 Tacoma Avenue South, Suite 301

cabsjmo.doc Tacoma, Washington 98402-2160
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286-87 (1988):

The professional rescuer doctrine, often called the "fireman's rule,"
prohibits a fireman, police officer, or other official from recovering
damages for injuries sustained when responding in an officia] capacity
from the one whose negligence or conduct brought the injured official
to the scene. Sutton v. Shufelberger, 31 Wn.App. 579, 587, 643 P.2d
920 (1982). Our Supreme Court stated that the test for determining
when the doctrine would prohibit recovery includes an evaluation of
whether the hazard is generally recognized as being within the scope
of the particular rescue operation.

The doctrine is based on the principle of assumption of risk because, as Division One notes in

Black Indus., Inc. v. Emco Helicopters, Inc., 19 Wn.App. 697, 699 (1978) (citing Strong v. -

Seattle Stevedore" Co., 1 Wn.App. 898, 904 (1970)), "the paid professional rescuer has know-:

ingly and voluntarily conﬁontqd a hazard and cannot recover from the one whose negligence

created the hazard, so long as t@e particular cause of the rescuer's injury was fd_resjeeable and not
a hidden, un]mo_wn; b_i"ektré:};iagé;rdous. 'déﬁg'er._which could not have been réas_oﬁably foresegn." '
Indeed, the professional re'sl"c;ﬁ‘ef/zﬁr'ei:néﬁ’s rule is "deeply rooted in thé. commén Ialw," Krgeskj V.

Modemn Electric, 415 N.W. 2d 178 .(1987), and "has been almost universally accepted by juris-

dictions confronted with the choice." See Waggoner v. Troutman Qil Co., 320 Ark. 5 6, 58 (Ark

1995). See also Moody v. Delta W., Inc., 38 P.3d 1139, 1140 (Ala. 2002) ("Nearly all of the

courts that have considered whether or not to adopt the Firefighter's Rule have in fact adopted

it."); Chapman v. Craig, 431 N.W.2d 770, 771 (Towa 1988) ("the majority of states have either

adopted or affirmed the application of the fireman's rule.")
“Tn upholding a dismissal on summary judgment under this doctrine, our state Supreme- .

Court emphasized in Maltman v. Sauer, 84 Wn.2d 975, 97879 (1975) that the basic principle

Behind the rule is that:

Those dangers which are inherent in professional rescue activity, and
therefore foreseeable, are willingly submitted to by the professional
rescuer when he accepts the position and the remuneration inextrica-

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT ‘ Pierce County Prosecuting Attorney/Civil Division
{With Oral Argument: LR 5 6(c)(2) -6 955 Tacoma Avenue South, Suite 301 .
cabsjmo.doc Tacoma, Washington 98402-2160
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' adequacy of Deputy Sargent’s tralmng and the absence of back up and proximity alarm equ1p-

bly connected therewith. .... Stated affirmatively, it is the business of

professional rescuers to deal with certain hazards, and such an indi-

vidual cannot complain of the negligence which created the actual ne-

cessity for exposure to those hazards,
Otherwise, as another court notes, "[r]equiring members of the public to pay for injuries in-
curred by officers in such responses asks an individual to pay again for services the cornmumty
has collectlvely purchased" when in fact "negligence is a common factor in emergencies that
require the intervention of public safety officers" and "[a]llowing recovery would cause a prolif-
eration of litigation aimed at shifting to individuals or their insurers costs that have already been
widely shared." Moody, 38 P.3d at 1142. Hence, as our Division One states: "Public policy

demands that recovery be barred whenever a person, fully aware of a hazard created by another s

neghgence voluntarily confronts the risk for compensation." Black Indus., Inc., 19 Wn. App at

699-700 (afﬁnmng summary Judgment based on professional rescuer doctrme) (emphas1s .

......

added) Accordmgly, based on this doctnne Washmgton courts bar suits by officers agamst a’

police agency for i injuries caused when the agency ] neghgence allegedly created the necessrty

for the officer's exposure to a hazard. See 1-1 Premises Liability--Law and Practice § 1.05, n. o

1.11 (Mathew Bender, 2006)(citing Lowry v. Auburn, 111 Wn.App. 1026, 2602 WL 844832'," )
rev. denied, 147 Wn.2d 1025 (2002)).

Here, plaintiff claims the choices of other deputies earlier in the pursuit, the suppos'edhm-'

ment, all constitute negli gence which created the actual necessity for exposure to the hazard of
being run over. However, plaintiff knew that police work entailed taking risks and was spe01ﬁ-
cally aware that one of those risks is that officers can be hit by other patrol cars during foot
pursu1ts See Ex. "A:" Bcaupre Dep., p. 63 In 7-p. 64 In 4. Indeed plaintiffi Immediately after

his injury acknowledged the obvious -- that, in getting out of his patrol car on I-5 and confront-

PIERCE COUNTY'S MOTION F OR SUMMARY JUDGEMENT "Pierce County Prosecuting Attorney/Civil DlVlSlOIl
(With Oral Argument: LR 56(c)(2)) -7 a " 955Tacoma Avenue South, Suite 301 .
cabsjmo.doc ‘ Tacoma, Washington 98402-2160 '
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ing on foot the escaping suspect vehicle in the dark, he knew he had to take precautions "so that
it couldn't easily run over me ...." See Ex. "A:" Beaupre Dep., ex, "2" p.-4. Seealso e _g

Woods v. Warren, 482 N.'W. 2d 696 (Mich. 1992)(fireman's rule precluded officer's suit of city

for accident during pursuit); McGhee v. Michigan State Police Dept., 459 N.W. 24 67, 68

(Mich. App. 1990) (state not liable for suspect vehicle's collision with officer because "a police
officer's injury resulting from a high-speed chase constitutes a foreseeable occurrence stemmmg
from the performance of the officer's police duties"). Because plaintiff was "fully aware" of "the ‘
allegedly County caused "hazard" of being hit by a fellow officer's car of run over by the ﬂeeing
suspect, yet Volﬁntaﬁiy confronted "the risk for compensation," 19 Wn. App at 699- 700 he -
"canhot complain of the negligence Wthh created the actual necessity for exposure to those

hazards " Maltman v. Sauer, 84 Wn.2d at 979, Accordingly, public policy arid the professmnal

rescuer doctrme/ﬁreman s rule bar clalms of earlier omissions by other. officers, defective
equlpment and madequate trammg | . B
B. COUNTY NOT LIABLE FOR DEPUTY SARGENT'S BACKING MANEUVER'

An action for negligence does not lie if a plaintiff cannot establish that the defendant o

owed a duty of care, McCluskey v. Handorff—Shennan 125 Wn.2d 1, 6 (1994) and suchisa . -

question of law for the court to decide. Hertog v. City of Seattle, 138 Wn 2d 265, 275 ( 1999).. |
As demonstrated below, Pierce County owed plaintiff no duty to prevent his i mJury by the ﬂee—
1ng Jenkins car -- arisk plaintiff assumed when he left his car on I-5 and chased after the sus-"
pect on foot in the dark, Further, as demonstrated below, the law also precludes plaintiff from
recovering for injuries sustained solely as an alleged result of contact with the patrol car,

1. Professional Rescuer's Doctrine Bars Liability For Injuries Caused'By' J enldd

In Sutton v, Shufelberger, 31 Wn. App. 579, 580 (1982), a policeman sued the dnver of a

truck that struck hlm while he was preparing to ticket another vehicle on the roadway, D1V1s1on

PIERCE COUNTY'S MOTION FOR SUMMARY " JUDGEMENT . Pierce County Prosecuting Attorney/Civil D1v1s1on
(With Oral Argument: LR 56(c)(2)) - 8 { 955 Tacoma Avenue South, Suite 301
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One of the Court of appeals -- citing various California authority -- held that the professional _
rescuer doctrine did not bar the suit against the truck driver that struck and injured the officer
because it normally "does not apply to the third party whose intervening negligence injures the.
official whilé he is in the performance of his duty." Id. at 588. Hence, Jenkins -- as the assail--
ant who directly ran over plaintiff -- - could not argue the protection of the professional rescuer
doctrine for the harm he directly inflicted on Beaupre after the latter arrived on the scene.? See

Sutton, 31 Wn.App. at 588. On the other hand, Sutton made clear the "rule denies recovery by

the injured official from the one whose sole connection with the injury is that his act placed the

fireman or police officer in harm's way." Id. at 587 (emphasis added)

Here, it is alleged Deputy Sargent's operation of his patrol car supposedly bumped plam-
tiff into the path of the Jenkinis vehicle which then ran over him rather than stop. Hence the

professmnal rescuer doctrine precludes County liability for the injury caused directly by the

- suspect car. This is so because Deputy Sargent's sole connection to that injury'is that his act '

"placed the . .. police officer in harm's way." Indeed, plaintiff's experts expressly agree the

only connection of Deputy Sargent to plaintiff's injury by Jenkins was that the operation of the
deputy's vehicle allegedly put plaintiff "in harms way." See Ex. "B:" Van Blaricom Dep., p. 46
Ins 17-22; Ex. "C:" Ginter Dep.,p. 11210 22-p. 113 In 1. Accordingly, under the professxonal
rescuer doctrine, Pierce County cannot be liable for the i injury caused by Jenkins.

2. Ex1stence of "Joint Operation" Precludes All Alleged Countv Liability

Plaintiff may claim there is County liability at least for a minor and temporary brmse

caused by the supposed direct contact with the Jpatrol vehicle because Sutton and later Wasthg-

? Indeed, an injury caused by a suspect during a pursuit is intentional as a matter of law, see e.g. Board of County

Commissioners of Téton County v. Bassett, 8 P.3d 1079 (Wyo. 2000)(willful driving of fleeing criminal suspect

not properly compared with negligence of pursuing police), and the fireman's rule is "inapplicable to intentional
torts." McQuillin, The Law of Municipal Corporations, §45.13.50 atp.130 (2002 Rev. ed.).

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT Pierce County Prosecuting Attorney/Civil Division
(With Oral Argument; LR 56(c)(2) -9 - 955 Tacoma Avenue South, Suite 301
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ton cases adopted California authority that the professional rescuer doctrine "does not apply to.
the third party whose intervening negligence injures the officia] while he is in the performance

of his duty." Sutton v. Shufelberger, 31 Wn.App. at 588. However, the California rule also . : ,

Tecognizes that "the common law exception for independent [intervening] acts . is inapplicable

and does not allow a personal ; Injury action by a public safety officer against a fellow safety

officer for actions taken in furtherance of a joint public safety operation" because the interven-
ing negligence exception "should apply only to negligent and intentiona] acts of the victim and

other third parties that are not in furtherance of a Tescue operation." City of Oceanside v. Supe-

rior Court 96 Cal. Rptr. 2d 621 (Cal. App. 2000) (reversing denial of summary Judgment and

See'also e.g. Hamilton v. Martinelli & Associates, 2 Cal. Rptr. 3d 168 178 (Cal. App 2003)

("the independent acts exception does not apply" where plaintiff officer was injured by fello'v's} ¥

ofﬁcer during training because she "assumed the risk that she would be injured during the

|| course of the training."); Seibert Security Services, Inc. v. Superior Court, 22 Cal. Rptrl.Zd.A 51?21,

522 (Cal. App. 1993)("Unless the police officer or ﬁreﬁghter has come to a specific locafion to
perform a specific immediate duty, and the defendant's unrelated negligent or intentional cop.""
duct increases the risks mherent I performing that duty [citations omitted], this exceptlon is’ -

similarly inapplicable, " (emphas1s added).

an officer is injured by the negligence of a fellow officer during a joint emergency operat1on

See e.g: also Calatayud v. State of California, 959 P.2d 360. (Cal. 1998) (reversing and reqmnng
summary judgment dismissal where officer was accidentally shot by fellow ofﬁcer during arrest

attempt); McElroy v. State of California, 122 Cal. Rptr.2d 612 (Cal. App. 2002)(afﬁ1m1ng sum-

mary judgment where officer's patrol car collided Wlth another during a pursuit); Famam v.”

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT : Pierce County Prosecuting Attomey/le Division
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| arrest). This is simply common sense because "the same public policy con51derat10ns underly—

- agam followmg California precedent -- reco gnizes that the person who caused the emergency

State of California, 101 Cal.Rptr.2d 642 (Cal App. 2000) (affirming summary judgment dis—' o

missing policeman's suit against fellow officer and his employer for dog bite during attempted.

ing the application of the firefighter's rule to exonerate the victim should also apply to exonerate
a fellow [safety official] whose presence and act1ons are 1n furtherance of the joint rescue opera—

tion." City of Oceanside, 96 Cal. Rpt. at 631. Where our Division One of the Court of Appeals -

is protected because "[p]ublic policy demands that recovery be barred whenever a person, fully
aware of a hazard created by another's negli gence, voluntarily confronts the risk for compens a-

tion," Black Indus., Inc., 19 Wn.App. at 699-700 (citing inter alia Walters v. Sloan, 142 Cal Rpt

152 ( 1977)), this same policy also demands protection of a fellow officer who responds to assist
in the emergency. Indeed, it "would be anomalous to exonerate the victim but not the fellow- -
[official] from a personal injury action by an injured [official]." See 96 Cal.Rpt. at631. N
More importantly, the Coutrts recognize that public safety is the greatest poliey reéso:.d.:';" ‘
for the doctrine's application to such "joint operations" with fellow officers. First, a peace offi-
cer's primary duty is to protect the public and the "discharge of these duties takes precedence |
over avoiding injury to fellow officers, particularly when responding to a rapidly developmg
emergency or crisis," so that i 1mposmg a duty of care as to other officers creates the potentlal for
conflicting duties. Calatayud, 959 P.2d at 367-68, Indeed, here the injury occurred at the pre- '
cise point when the rapidly developing emergency had reached its most critical stage and d1c- |
tated that Jenkins be stopped before his car collided with on-coming I-5 traffic and killed or_
seriously injured others. See e.g. Ex. "B:" Van Blaricom Dep., p. 32 Ins 7-25; Bx. "C:" Giﬁtef |
Dep., p. 57 Ins 5-22. Second, Courts recognize it would "seriously corﬁpromise public safefy

during joint operations if the threat of a lawsuit accompanied every failure to exercise due care

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT Pierce County Prosecuting Attorney/Civil Divisionr
(With Oral Argument: LR 5 6(c)(2)) - 11 r 955 Tacoma Avenue South, Suite 301
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in effecting an arrest, quelling a disturbance, extinguishing a fire, or handling any of the other

functions public safety members routinely discharge.” Id. at 368. See also Galapo v. City of

New York, 744 N.E.2d 685, 688 (INY 2000) (affirming dismissal of sujt against fellow poiice~

man because failure to apply ﬁreman's rule to fellow officers during emergency carries "the .
potential for impairing discipline and the teamwork values that are vita] to effective ﬁreﬁghting _
and law enforcement.") Indeed, here plaintiff expressly admits that as a result of this suit fellow
deputies thereafter might not "back h1m up" in the field. See 2/27/06 F ischnaller Declaration,
Ex. "1"p. 12 (item 6), p. 14 (item 13). Third, the courts have noted that "difficult problems" of
causation would be "multiplied in cases turning on the propriety of chosen police tactics or

emergency procedures” wheén what is at issue is often simply a "judgment call on the part of an

officer who inadvertently inflicts injury." Id. at p. 369.

decisions made by a fellow officer in furtherance of a joint public safety operation. See Com™¥
plaint. As another court explained in a similar situation:

Here, there was an attempt to apprehend a felon, an activity that poses

precludes their owing a duty of care to each other, The hazard posed ... is
inherent in the activity the public hired plaintiff to perform.

Farnam, 101 Cal.Rptr.2d at 647, Because the law éﬁd puBh'c policy bars any duty under the

undisputed facts of this joint attempt to apprehend a dangerous suspect, any claim for injury
allegedly caused by plaintiff's supposed contact with his fellow officer's patrol car ig barred as'a
matter of law because it bwas "inherent in the activity the public hired plaintiff to perform."

V1. CONCLUSION

A party moving for summary judgment meets its burden "by “showing' -- that is point-

PIERCE COUNTY'S MOTION FOR SUMMARY JUDGEMENT : Pierce County Prosecuting Attomney/Civil Division
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ing out ... that there is an absence of evidence to support the nonmoving party's case." Young v,

Key Pharmaceuticals, 112 Wn.2d 216,225n. 1 (1989). See also Carlvle v. Safeway Stores.

Inc., 78 Wn.App. 272,275, rev. denied, 128 Wn.2d 1004 (1995). A trial court properly grants
judgment where a plaintiff thereafter "fails to make a showing sufficient to establish the exis- -
tence of an element essential to that party's case, and on which that party will bear the burden of

proof attrial." Id. Hence:

Las v. Yellow Front Stores, 66 Wn.App. 196, 198 (1992).

Here the County has ‘.‘pointed out™ the facts of record and that such uniformly dl'sprove'" |
any claim that inadequate eéuipment, negligent training of Deiﬁut)} Sargent or any supposed :
omission by other pursuing officers breached any duty or caused plaintiff's injury. Further,
defendant affirmatively has shown as a matter of law that the "professional rescuer doctrine/fire-
mén’s rule" preclude all of plaintiff's claims, Accordiﬁgly, Pierce County respectfully requests
the Court grant Summary judgment and dismiss pléintiffs complaint so as to avoid a useless trial
and fhe resulting needless further waste of taxpayer resources, |

DATED THIS [\0AY oF APRIL, 2006.

Ihereby cortfyon - "/:‘T_ﬂ'éé’ ~WERALD A. HORNE
Idelivered a true and accurate .
copy of the attached document Prosecuting Attorney
to ABC LEGAL MESSENGERS, INC. for-—
delivery to: Y Ny S ,

g f% ‘; ~ 2R X [N i
attorngy(s) of recor ANIEL R, HAMILTON

(_% ) Q. Deputy Prosecuting Attorney
- k o =Attorneys for Defendant Pierce County

Prosecutors/Office/ PH: 798-7746 / WSBA #14658
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Honorable John P, Erlick

IN THE SUPERIOR COURT OF THE STATE OF WASH]NGTON
IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,

Plaintiff, . | NO. 04-2-236 10-0 SEA
vs. '
PIERCE COUNTY, AFFIDAVIT OF DAN IEL R. HAMILTON
! IN SUPPORT OF SUlVﬂ\/IARY
Defendant, IUDGMENT
NOTED ON MOTION CALENDAR
MAY 19, 2006 :
STATE OF WASHINGTON )
. ss:
County of Pierce )

DANIEL R. HAMILTON being first duly sworn on oath, deposes and states as follows
. 1. That he is one of the attorneys for defendant in the above-entitled action and
makes this afﬁdav1t based on personal knowledge '
2. That atta'ched as Exhibit “A” are true and accurate copies of pages 43-44, 63-
64, 176 and exhibit "2" from the March 7, 2006 deposition of plaintiff Curt1s Beaupre
3. That attached as Exhlblt “B” are true and accurate copies of pages 26,32 and

46 from the March 9, 2006, dep081t1on of Donald Van Blarlcom

AFFIDAVIT OF DANIEL R. HAMILTON IN SUPPORT OF SUMMARY Pierce County Prosecuting Attorney/Civil Division
JUDGMENT - 1 ; 955 Tacoma Avenue South, Suite 301

cabsjaff.doc ; ma, Washington 98402-2160
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4. That auached as Exhibit “C” are true and acourate copies of pages 37-38, 43-
55,57, 104-106, 108- 110 112-113 and 118-119 from the March 9, 2006 depos1t10n of
Donald Gmter

5. That attached as Exhibit “D” are true and accurate copies of pages 69-70 from
the March 22, 2006 deposition of Deputy Winthrop Sﬁgent.

Further your affiant sayeth naught I»WD l

DANIEL R. HAMILTON

SUBSCR[BED and SWORN to before me this [Z %éﬁy of APRIL 2006.

the State of Washmgton

Residing a
Comrmsswn Expires: g 7.3~o Z

CERTIFICATE
Ihereby certifyon—_Z=222284
I delivered a true and acourate :
- copy of the attached document '
to ABC LEGAL MESSENGERS, INC. for
delivery to:

attor%y(s) of record ' .
% %ﬂc ?

Prosecutors,

AFFIDAVIT OF DANIEL R. HAMILTON IN SUPPORT OF SUMMARY Pierce County Prosecuting Attorney/Civil Division
JUDGMENT - 2 ; 955 Tacoma Avenue South, Suite 301
cabsjaff.doc Tacoma, Washington 98402-2160

Fax: (253)798-6713
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S BEAUPRE - BY MR. HAMILTON ~ 3/7/06

. HAMILTON:
And then theére's performance degrees, but I'm talking about
the box there. There's factors and then the rating. Do you
see that? | o

Yes.

Excellence, the first category of dependability, where I see
the very last part of in that block, No. 1, part of the
factors in No. 1 is observes-officer safety concerns.

Yes. |

And you rated him under the degree of excellence?

Yes. L | /

Aﬁd excellence, by definition above that block, means
_exceeds expectations, results show achievements whlch
contrlbuted to organizational goals beyond' the primary
objectives and which exceed what is reasonably expected of a
well-trained individual in this classification.

That was what you understood excellence meant when you
put excellence as far as dependability which observes
officer safety conceins?

Yes.

Turn to page three there. No. 6 deals with Performs All
Duties. The. last item there fhat you.are gradiné is
operates motor vehicle. as trained, and you rated him in the

category of excellence. 1Is that: correct?

Let me just read it real quick.

Page 43
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2.5 BEAUPRE - BY MR. HAMILTON ' 3/7/06

At this time you certainly didn't think that Deputy --
7 MR. FISCHNALLEﬁ: At this time what?
¥R . HAMILTON:
At this time that you performed this --

MR. FISCHNALLER: Yes..
.5 MR  HAMTETON: CCOUASEY] 16t me- £int'sh the question,
and if you think it's inadequate, then I guess you can
object.
X sMR. FISCHNALLER: I can, yes.
R - HAMILTON:
Rt'theﬂtime that you wrote this review, you certaiqu didn't
Ehink thét Deputy_Win Sargent was an unsafe driver, or you
#ouldn't have described him in these categories as the grade
8f-excellence. Is that correct?
ﬁa-a degree. From what I seen, no, he was a safe'driver.
Bat, again, I don't know what all his accident background

- Was in that. But my observations when I worked with him was

*#nd had you heard anyone describe him as being an unsafe

"river prior to November 1, 2003?

Well, yes and no. And I can elaborate if you want. It's a

Page 44
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Deposition of Curtis Beaupre 3/7/2006
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James,

Page 63
No, I don't believe so.

I'm sorry?

No, I don't believe I have.
Are you aware -- you were with the Sheriff's Department for
how many years?

Almost 14.

You've been with the police -- the Sheriff's Department for

A ]

14 years. Are you aware of other instances where pollce-w»
vehicles were struck by other police vehicles?

Yes.

And were you aware of other cases where policemen were
struck by other police vehicles?

One.

And what was that one?

That was Officer Butts, and he was struck by Deputy Corey
Olson.

Do you remember the circumstances of that?

Deputy Butts wasg chasing a person on foot, and I believe
they ran right in front of the other deputies. He came into
a parking lot, and the vehicle knocked Deputy Butts down.
And he was transported to the hospital, but not injured.

As a policeman, one of his duties is to pursue, if
appropriate, and arrest people who are believed to have

committed crimes.

T T T S

Whenever you engage in pursuit or any attempt to arreéffé

Sanderson & Lowe

Vicky L . -RPR R
Page 46 rters (800) 507-8273
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Deposition of Curtis Beaupre 3/7/2006

Page 64 E
1 someone, you're aware that you're engaging in an activity §
2 that entails some risk to your own personal safety. Is thaf §
3 a correct statement? 'E
4 A To a degree. Any time we .go to work that can happen. A§
5 Q Sure. And presumably -- strike that. #
6 Do you recall the last pursuit you were in prior to §
7 November 1, 20037 :_§
8 A Yes, I do. mg
9 Q Why don't you describe that one for me. g §
10 A It was on the same night that I got injured. And I belleve:§
11 it was Tacoma officers and maybe one of our County units. ;g
12 And it started in Tacoma, and the suspect vehicle went the””§
13 wrong way on the freeway. And our officer Trent StephensA‘vg
14 said, He's going the wrong way on the freeway, I'm not §
15 getting involved in it. §
o
le And I was heading that way, and I was actually down by §
17 Communications Center because I was going to stop in and sang
18 hi to my wife, and the vehicle passed right by me. 2And I §
15 thought, Oh} that's the vehicle we were just chasing. K §
20 ¢ On I-5? | §
21 A No. It had exited I-5. And it was right off of 38th ng
22 Street, near the Costco. I don't remember the street. So I §
23 said on the radio, I see the vehicle. 'E
24 | And I turned around on it, and flipped on my lights; %
25 and he took off, énd I was in pursuit. And we went up into

Vicky L Plnson CSR-RPR '
James, Sanderson & Lo - porters (800) 507-8273
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CURTIS BEAUPRE — BY MR. HAMILTON ° 3/7/06

w N R

a factual statement as a matter of physiés, if you hadn't
been runﬁiﬁé hext to the Uenkins™ ¢dr,” you wouldn't have
been in line with the other car that you believe came in
contact with yoﬁ.

A I'm not trying to be diffiqult. One more time.

| MR. FISCHNALLER: The question is if you were in
someplace else, would you have been in line with --

BY MR..HAMILTON: : |

Q But for your running pext to the car, yoﬁ would not have

been in line with the other car to have contact with it.

Right?
A That's correct.
Q - Have you described for me as best you can the conversation

you had with the other officers at the scene?

A For the most part, yes. Again, it's a blur.
Q Sure.
(A So, yeah. They were just comforting me. And I remember

asking to call my wife, and someone grabbed my.phone.
Q Have you described for me all the conversations yoﬁ‘ve had,
to the extent that you can recall them, with Deputy Win

Sargent about this incident and any supposed admissions he

made?

A Seems like there's several questions there.  Just break it
up.

Q  It's a specific question. Did you have any other

Page 176
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CB.

" statement regardmg a officer mvolved shootmg Invest;gatxve case number i is 03-3050183 .

Thzs is Detectxve DeVault, ID Number 202 The purpose of tlus recordmg is to get a taped

b

Today s date'is November the 39, 2003 and the nme now 1s apprommately 1615 hours, The Iocatu

of the tapcd statement is St g oscph s Hosp1tal and the person that will be prowdmg the statement is

.CURTIS ANDREW BEAUPRE spelhng of the last name is B—E—A-U-P—R-E MR. BEAUPRE is¢

Anddowehaveyourpemssxontoreeordxt? R ' -

Yes you do.

. Okiy. And offtaﬁe we had a preliminary interview, Is that correct?

Yeah.

And 50 you're aware of what I'm réfem‘ng to with the investigative case num'ber?.

Yei | |

Why don t you go ahead and Just natratlvely tell us your mvolvement .with what occurred out on the
_ freeway on November the 1"“ 2003

Okay I was the Patro] Supemsor for the Lakewood Detachment Ofﬁce I heard East Side units
behmd a vehicle that was fatlmg to yield, mvolved ina domestlc d1spute Um, the’ Iocatlon was
westbound 512 movmg onto I—S As I Wwas en route that dlrectxon, I heard that the suspect vehmle rai
over some spike strips that were deployed and that it was contlnumg northbound I-5 at low speeds. .

I arrived i in the area, W1th mulnple umts ‘behind the vehicle, all spread out, _blockmg all lanes of traffi
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o i : =

REPORT CONTINUATION SHEET AGENCY: BTPD OPCSO  1Other . Pagedof10 &
K  (NARRATIVE CONTINUED) _ -)_ | - _ ! ' (Continyatonformenty) . | &
i lNDEX NARRAT!VE ' 1 g
S

o

&

| for safety reasons. We contmued on northbcund for about a mile. The suspect veh1c1e was

domg maybe 15 mﬂes per hour We s1mp1y could not get any comphance with the > gentleman

“to  pull ovcr, stop I gave the authonzaucn for a veh1c1e w:th pit bumpers to move up and do a pit

‘ maneuyer on. the vehlcle in ordex: to try to getit to stop to protect the pubhc I had several concemns.

One of, he may accelerate and take off on.us.. He may take the 84tll Street exit and go into the city

' where there’s a lot of pedestnans and vehicles on roadway After I gave the order for a vehicle to pul

. o

N up and pit the car, one ef the: patrol units moved up and m:mated g p1t maneuver, spun the vemcle out

(umntellxglble) The vehxcle spun out, then it ca.me back atound Ne ow 1t’s headmg northbound . .

3 -';.headmg the wrong dueeuen on the freeway, agamst the traffic There. were other, patrol cars trying te
' pm hun in andI also tned to pin him in. - I thought—he was gonna stop. Eexited my patrol car; got
- behind cover of my door. drew my gun outto begm a felony stop on the suspect vehicle. At about th
' ume suspect vehlcle comes to the ﬁ'ont of my car. I step back out of my door frame sa I will not get

* . knocked over or get pmned into my door. frame Suspect vehlcle contmues the Wrong direction on th -

freeway. I ran around. the back of my car. Iendedup shghtly in front of the suspect car. Paused, to

‘wait for it to get parallel to me so that it couldn’t easﬂy run over me, and I continued to follow it kinc

of parallel on the passenger. side dootr. Had my gun drawn and I was gmng mulhple verbal comman
for the dnver to stop, pull the car over 1 probably went about 20 feet on foot, when I beheve Iwas
struck by another officer’s patrol car, knocked me undemeath the suspect’s car, When Iwent

undemeath the suspect’s car then, the front passenger szde tlre went right over my mld-sectlon, my

| _ pelvxc/grom area, over my duty belt. -As soon as that hanpened Ithought that’s not good. I was tryis

to crawl my way out. The rear tue also went nght overthe top of me, Just as Ipopped out from
undemeath the car, I heard.a shot being fired. I heard severaI shots bemg fired. After the vehicle™

passed by me, I could see my handgun upon the ground. Tned to reach out for it and I hadn’t been

hY
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' o grab it, And then I put my pohce radio that we had an ofﬁcer down, myse]f Several of the

ofﬁcers came  over to me and started admzmstenng ﬁrst-axd ’I’hat’s about it. Does that answer
your quesuons o S ' : - o o H

&

Yes, thank y.ou. .Tust afew thmgs Do you know Wthh officers applied the pit. maneuver?

I believe TRENT S'EEVENS and he hada roolue ofﬁcer with him. I'm not sure who, .

And do you know how many pit maneuvers were apphed?

1 beheve two.

B Okay..- And on the last one, where d1d the pursued vehxcle ended up, end up?

[ SN

- Suspect vehxele ended up facmg the Wrong direction, | travehng the wrong duecuon on the shoulder <
L the road, freeway That would be.the east side shoulder of the ﬁeeway, '

’ Overbytheguardrad? o ‘ o e 3
Overbyﬂxeguardraﬂ TowatdsHosmerSu'eet. - " - . - %

And then, were you the only velncle that tued to block hxm m?

" No. There were several vehlcles to my dnver s side and I beheve there was one to  my passenger sid

And did the pursued vehicle contmue to move southbound on Interstate 57

: On the shouIder

L What would you esumate the speed of that vehicle to be?

stop Is that conect?
Yes.. = . ' ' S ' -
And you said that " you believe your velucle was struck?

Yes, I beheve the passenger front cor, bumper of the car was struck by the suspect veh1cle

2-21M (Computsr G!n:med - Clmhnﬁagdok o0y
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).D. . Did your vehicle move back from being saruck?' _ -
é.B. : . Itdid, _ : L

“DD. And that’s when you ran around the fear and fosi; positioned yourseif tactivel");?: ”
- CB. Yés;' | i )
D.D | And when you were parallehng the vehicle, runmng alongsrde of i 1t commandmg the driverto stop,
- - - );ou note the duver t0look at you? |
:. ".C.B. . Asfaras] canremember he never looked at me. He: was lookmg stralght ahead and dnvmg.
..ﬁp.- | What didhe Iookhke? . . N o
i | Cﬁ . Couldn’t tell arace of hi, Ij Just lcnow a vcry large man, a very large, fat, Jolly face
D.D S Could you see any other occupants m the velncle?
| cB. NoT could not. .
}‘D And bow.far away were you from the vehicle: when you were patallehng iton foot?
i CB Approxnnately ten feet from the passenger s1de‘> | S
DD. And so you wem facing the suspect velucle then?
C.B Yeah. The, well my chqst area \_vas facing the passexiger side of the car
DD. |  Andsoyoukindof, lack of better terminology, running sideways?
CB. | Yeah. R |
DD. | About . Sidestepping. ‘And th was at that position, or doing that acﬁvity‘,that you were struck fran
behind? | | |
o8 | Yo |
DD. And where were you struck? |
CB. I believe right around the battogks area (mﬁntelii'gible).
DD. | Wasits,abardstike?

22130V (Computer Generated — Coniizmation.dot 01/00) | Page 54
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me unconscxous Just enough to knock me off balance

DD. "
DD.

CB..
“ . ,-.;_.D‘.:D-..;.,..'

- When this occurred?

It was enough to knock me down and it shocked me. Probably (umntelhgble) and it knocked -

. And do you knaw what struck you?

¥ beheve 1t was another patro] car.

And when | you fel] you say you ]ost contro] of your handgun?

Yeah -Either asI felt tp the groxind‘-or as the suspect vehicle ran oveé me'. '

De yau knowzf youfired any shots? ' _ . . .
. Ican’t say for Sure, I may have had on¢ shot ﬁred as I went down under the car Iust asl d;:d'that I
: .."knowldldhearaShotﬁred. IdontknowﬁxtWasmcornot. L ) .

PQ

. Gkay, 80 to make that cIeax is that whxle you were fallmg, you.qb‘Sex‘j.vec’l a shbt',, or he'ard. a shot?' '

And you ve been thh tbe Shenff's Ofﬁce for how Iong?
Twelve years

Yes I'was,

" That's commonly done as a sbpérvisor?

Yes.

A.nd do you remember what vehxcle you ‘were asszgncd and usmg that mght?

Um, the one I always use, I beheve the car number 15 22410. . '
‘Okay. And we were, would you descnbe what uniform type you were weanng?

‘ Sure I'had the Departmenta] authonzed Jumpsuxt W1th acloth badge shouldet patches. -
- And what kind of umform belt, duty belt did you have?. . |




Y

: BEP°§JA3§$$'§B,§‘N’;'§§E§§'E?T b AGENCY: &TPD aPcsO DOther | (&;:;: ’ :ZM ~ Z
NDEX | NARRATIVE — I K 3
| )D ' | 'Whgt kind of weapon do you ga;rx;y‘?' .
C.BL ] Ipérry tﬂe} Deégrtment issue Qm Sigsauer haﬁdgun. | ' |
DD. . | - Do you carry az;y‘othei‘.' {veapor;s on you? )
CB.. | Ne. - L
~ DD . ‘Do you remember the last time you quahf‘ ed with your weapon?

It was Summcr quahﬁcatxons, end of quarter ' . ' .
: I s . -And gettmg back to run:nmg, mdcsteppmg and obsemng this driver of tIns céf, did fqurécognize tha
A ,‘pc;stm as someone you’d ever had to, deal with befom in law enforcement? C . |

:x. .'Ionlygotaqlﬁcklookathlm,butldldnt,ncverbefore _ T | ' (

v & Weil I guess 2 better queshon, have you, ever seeri the person before? -

ey 'T'No,IhavenOt- ; T
.' | .B ) o Okay How about the veh1cle'7 . :
C.B No, not that I can recall

‘ D.D o Okay. Detecuve Portman, do you have any quesnons?

MP. Can you describe the suspect’s car? .

CB. | Sure. It was large 70’s, huge car, a “70’s type car: . Ibelieve it was a Monte Carlo—type car. It was 4

door. Just alarge 70’s . .

MP. | Color?. |
|cB. Goldmcolor (umntelhgible)typecar
MP. | Was thcre any noise coming from'the car?
' C.B.‘ B 'No, not, nothmg sticksin my. mind. No.
MP. | The windows are rolled up? -
~)B. B Idon’t remember,

Z-ZIM(CMWGG?HM- Continnazion. dot 01/00). . Page 56
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)&P ' Gettmg back to before the p1t maneuver was deployed, did you, were you aware that they
L threw out stop stlcks oh the lughway? . | L » L
C,ﬁ: -~} YesI was 4
MP : Was that in your order or was that somethmg that they normally do?
CB.- Somettnng they normally do, And we had umts deahng with'a separate mc1dent on the freeway and

e 'Z' 5

= they heard the fmlure to yleld vehxcle pursmt commg at them And on then- own mmauve deployed

sp1kesmps S -

So that W"“I‘}:bgﬁ;w;:@_ procedure to Iay those out if txme penmtted?

“Yes. (unmtem*gible),,&s{mlomeuool fhiat we can use (unmtelhglble)

’MR. CIARK do you have an_y questwns? | |
‘?; S Iust want to get, make sure, get 1t on tape is when you, when, agam, when the car is commg at your
¥ he hasn’t stopped. now he’s proceedmg the wrong way on the ﬁeeway, it hits. your car, backs yourc |
i up. You ran am\mdbehmd yourcar For a short penod of time were you in front of the suspect car'
. ‘C‘.B. Not duectly in fmntt.of it. I'was off to the side of the vehicle when it passed on by I’d probably hay
. to draw it out -1 was for j Just two or three seconds. - o
' F..C. But you felt that that wasnot a good position for you tobe in (unmtelhglble)? .
' CB. That s absolutely, quxte honestly I ran around my car qmckly paused, waited unt:l he got.even with,
- untxl I was even with the passenger side door and sxzed up the s1tuat10n
EC. ‘ And when you fell down, when you were hit from behind and fell, which direction did you fall?
C.B. | Well, my legs came out from under me, 50 I (unintelligible) fo;'ward._ My legs came forward
(umntelhglble) | ' | |
'FC. And then your head was pointed in which direction? -
' ))3 Well it would have fallen backwards, so it would have beer, my head would have been facmg
L - westbound He would have been eastbound towards the shoulder of the freeway,

Z-21%b (Computer G
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)-’C ' That’s all ﬁavq.
MP. When you were out of your car, pointing, the gun. at the suspect’s vehic]é, did you hear any

CB.

| DD
IM.
.'--niq."‘

> e
e
.

.. o

. Detective Mazierski, do you have any questions?

sirens in the background to drown your voice out?

‘acnc «Cn |«

Yes, there were sirens. Aétivatéd. Idon’t parti’cﬁla:ly remember, but as we were all going up there;,

“sirens were on.
| No guéstions.
Okay, 1 don’t have any further questlons The time now is appronmately 1630 hours and we’ll

~conclude this taped statement.

sm
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. Van Blaricom ‘March 8, 2006

opinions relate to whether they were fulfilled or not?

Yes, sir.’- z

And you make no mention of any opinion regarding any
improper hiring decisions. That's not part of your analysis:

either?

‘No, it.-is not. But this isn't a 1983 case anyway.

Well, it's maybe not a lot of things, but it certainly is
not that.

Also you don't opine -- you said you 1ooked at the
complaint, and.you doﬁ't opine concerning the need for
backup a1arm;'and proximity alarms on patrol vehicles.

Do you have any opinion on that?

I've never known a patrol vehicle to have a backup alarm.

Is that a good idea do you think on patro1 vehicles?
I wouldn't think it is a good idea because you wdu]dp't want
to signal people what you're doing. It's not like a truck;
Right. |
Frequently you're in a stealth mode.
You also don't mention any opinion generically abouf whether
under -- there are proper circumstances under which it's
appropriate for a vehicle to -- for instance, where freeway
traffic ahead is stopped, for a vehicle to back up on the
freeway. |

I don't see that opinion in there. Do you opine as to

that?

26
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5?P. Van Blaricom March 8, 2006

a. Because 1f's-neg11gence during an emergency?

A. Right. -

Q. Now, on page 3, item-6(a) -- I'm going to have to refer to

it that way. I do.appreciate your outline form as in the
past as well as the present. 1It's very helpful in speeding
along our questioning, and I appreciate that format. |
You statea.that Mr. Jenkins traveling the wrong way on

the freeway was, quote, creating an extreme danger to
approaching traffic, end quote. .

:A. Absolutely.

Q. And why was thaf? )

ry Well, because whén you are going the wrong way on the
freeway and. the speed 1im1t is 60 and normally at this time.
of night eVerybody is driving about 70 or 75, the ‘—
opportunity for a severe accident is great.

Q. In fact, wasn't there.a Tikelihood that if he wasn'tg

stopped -- if someone didn't do something abéut him that he

was going to hurt somebedy?

I don't think there's any doubt about it.

It's clear Mr. Jenkins was reckless?

Oh, yes.

‘There's no dispute about that?

. No, sir.

He was proceeding from a -- with a flight from police?

> 2 > 2 > o »

Right.
_ 32
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. Van Blaricom ) March 8, 2006

So he wasn't just -- earlier in your description -- and
maybe it‘waﬁ because you were trying to be concise -- you
stated that you believe that he was just turning around for
the purposes of pursuing. There was no intent to your
knowledge here of just pursuing him until he ran into the
other cars; they were trying to interdict him, trying to
bsfop him? | |
Yeah, exactly..
S0 as I understand it -- is it your understahding that
plaintiff's injuries wefe the result of being ran over by
the Jenkins .vehicle, not by the contact with the patrol car?
Is that your understanding?
Oh, yeah. It's my --. ) _
He says he hears things break and that sort of thing'Whén
he's under the Jenkinsvvehic1e?
Right. The rims and the tires went over his hips.
So is it fair to say that your testimony is that you believe
that Deputy Sargent put-plaintiff in harm's way, that

" because of his actions -- but for his actions, Mr. Beaupre
would not have been put in harm's way fo be injured by
Mr. Jenkins?
I think that's a reasonable description, yes. . _
On page 4 now, I'l1 bring you to section (g)1. 1It's ffght
at the top there. You say: Plaintiff's conduct was 3

reasonable attempt to fulfill his duty to'apprehend the
" 46
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nald W. Ginter, | g’

Jr., L _ _ March 8, 2006

Relative opinions?
Relevant. dpinions. In other words, relevant to this case.
You may opine -- you may have opinions about other things
that aren't relevant to the case, so I'm just asking you
does it contain all your opinions that are re1evanthto this
. case?
I believe 1f‘does, yes.
Do you intend to produce anything in this case other than
your report? -
Not at this time, no.
Now, there's no mention in -- you make 13 points. Some of
them appear to me to be redundant, and we can talk about
- that. But among the 13 points or headings that you g1ve
there's no mention of any criticism of County po11cy as it
exists. .
Your opinion does not include critiéizing any County
-policy at least? c
No, it does not criticize the policy. It basically

criticizes implementation of the policy.

And that will come out as we ask each question here; right?
I suppose.
. ‘Now, your opinions do not also include any opinion regard1ng
the need for a backup or proximity alarm for patrol
“vehicles. Did you read that in the Complaint?

No.
37
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Do you think 1it's a goqd idea for patrol vehicles to have a
backup aJéfm or a proximity alarm that gives off a loud beep
when the patrol car backs up?
I would have to think about that, but I would say right
offhand, I wouldn't want one.
<. And why wouldn't you want one?
For reasons that a suspect in an alley or anyplace else
would be warned that -- which way you were moving.
Do you know of any law enforcement‘entities that have such a
thing?
No.
And as far as you know, there's certainly no requirement by
" law in Washington state to have one? . T
Not that I know of. |
And there's no-opinion here regarding the propriety of

police under the proper circumstance anyway of traveling

backwards on I-5 if they need ‘to and under the -- can do so
safely?
I know in -- most agencies say that you're not to drive the

wrong way on a one-way roadway. Those are policies in my
estimation that can be bent in circumstances that require
that. I didn't bring it up.

For instance, I think I have and I think probably most
ipeop1e who have t%avé]ed before have seen State patrolmen

backing their patrol cars up on the shoulder to get back to
38

Page 65




J ’ .
'1d w, Ginter, Jr. _ _ " March 8, 200s-

You say first: After the spike strips were dep1oyed and
the suspect vehicle left the paved portion of the roadway
into the median, officers failed to contain the vehicle and
suspect.

- Can you explain to me what you were referring to there?

-Well, the vehicle had just been spiked, and the reason for
spiking is to get this guy stopped He 1ost.contro1} went
off into soft dirt, into a median, a very good safe area to
be, and nobody kept him there.

You read where they approached him at gunpoint and commanded |
him to get’dut of the car and stop; 1is that correct? Did
you read that part? ' , _

I read that part. But is that going to hold the gdy;fkom
driving off? |

I guess. it depends on whether you're willing to shoot.him or

not at that point.

You have to answer me. You're the expert. What else.

would you have him do?"~

I would have had him come up and pin the guy where he was.

Against what?

Keep him right where he was.

What would you pin him against in the median?
Hold him in the sof{ area.

So you get a patro1 vehicle now in a soft area as well and

maybe cause it to have prob1ems gett1ng in and out
43

Page66



) ‘ )

ald W. Ginter, Jr. March 8, 2006

maneuvering?
Ybuusﬁ%ugged. Yes?

If he's pinned, he isn't going anywhere.

Is that really a -pinning, or is fhat‘a blocking?

I think it's pinning myself.

.- So that's what you would have them do fs -- was there a
nvio1atidn of any standard of care by not getting another
batro1 vehic]é down in the soft area where this vehicle was?
Not that I know of. |
So as far as whether that's something else that can be done,
whether that's -- do you believe that any of the officers
there breached any duty by approaching him at gunpoint and
commanding him to stop rather than getting their éaf down 1in
the median as wel1? |
Well, Tike you say, getting down in fhe median -- they
didn't have to get down 1in thé median. They could have
stayed on the blacktop. When he came out of the blacktop,
they could have beén in his path.

That would require more cars than just the ones that were
available, wouldn't it, because you're talking --
There's only-- it only takes one path.

. But if you're approach#ng him --.you would not have
approached him on foot then?

I'm not saying --:if he was stopped, I may have approached

him on foot myself. But if I thought he was going to get
44
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‘Ponald W. Ginter, Jr, o ‘ March 8, 2006

out, I would position myself to keep him from getting back
oﬁ the ndaﬁway. |

Do you have ahy reason to be11§ve that the officer

suspected that he was -- when you say "get out," do you mean
- the vehicle getting back onto the roadway?

That's right.

‘Do you have any reason to be11eve-that the officers thought
that he was going to get out of this median?

I have no idea. |

So, again, do you believe that the deputies involved in the
median stopfin any way breached any duty?

No. |

It was just an option that they could have taken which they
didn't, and because of that, he was somehow able to get back
onto the roadway?

That was the option, yeah, that they took.

Now, it's not your opinion that every tfme a vehicle gets by
an officer that there's some sort of -- it's the result of
some fault in the officer I assume?

No, it's not.

Your next topic is No. 2. After the suspect vehicle
returned to the roadway, frave]ing at a very low rate of
speed, officers failed to contain or bring the suspect
vehicle to a stop;

Could you explain that to me?
. 45
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Well, there's a way to pin this guy in. He was~driving “on
‘the shgquer area. They could have basically got around him
and just slowed to a stop. A

You understand that they did make an effort and that effort
was to try to PIT him twice and then there was an effort to
- pin him, but those weren't successful?

This 1is way before that.

Well, all you're saying is they should have PITed him
eariier? ‘

No. I said they should have pinned him in before he even --
maybe even got out -- or got as far as he did, before they
even had to start PITing.

What -difference would that have made as far as --

It would have kept him off the roadway.

Are you talking about -- I'm talking about No. 2.

I am. I am.

So you're saying PIT him while --

3¢ He's back on the road, he's going north towards 84th, and
‘ﬁgf hefs driving at 5 miles an hour. Just get around him and
f@? slow him to a stop.

f1;Q. Was it a breach of any duty --

| 27 No. |

f3'Q. -- to order someone to PIT him rather than to get in front

a2 of him and stop.and have him run into the back of your car?

% A. No. ' ,
. 46
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You re aware that Mr. Beaupre was the supervisor, an off1éer
in command’ at the scene at the time -- this time in this
pursuit?
Not at -this time. He was stil11 coming. I believe he-was
getting closer, yes. |
. By the time there was a PIT maneuver, you realize thét
that's what.he was?
Oh, yeah.
So no breach of 'duty for No. 2; is that correct? It was
just an option that they could have taken?
Right. I believe it was a better option that they failed to
take.
" In hindsight? . . .
Yes. '
As far as at the time, these were reasonable actions,
weren't they) to take by offiéers? There were various
options they could take and -- |
There's various options they coﬁ1d have taken. .I think --
And these are reasonéb1e ones at the time?
-- these are -- all I'11 say 1s.they’were -- 15 this was an
option.
But, again, what I'm asking you is a different question.
As to items 1 and 2, the optioné that they took 1nsteéﬁu
were reasonable ohes at the time? They may have -- 1in

hindsight maybe sométhing better might not have worked, but
~47
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maybe they would have, but that's in hindsight.

What_Ifh-asking is the decisions that were made, at
least as to 1 and 2, were reasonable at the time? They were
in conformance with trainjng and standard practice?

Yes. I guess.
Dealing with --
i don't’--
Sure.

Dea11hg with No. 3, you write: Materials.reveal
officers kept responding to pursuit in progress wheﬁ policy
in issue indicated -- and these are 1in caps -- ONLY TWO --
end of caps -- vehicles in a pdrsuit, unless requested by
the primary officer, which there‘waS-no_request-1ndicated.

Can.yod explain what you're referring to there?

Well, theif policy says that when there's a pursuit

involved, there's only two cars.

It's your understanding that when DepUty Beaupre took
command, that is his option to keep the cars there or tell
them to break off, and he was satisfieq with the number of
cars that were there? | |

I'm talking before he got there.

Well, if it -- if Sergeant Beaupre was satisfied with it
afterwards, would he not be satisfied with it before, humberh
of cars? In fact,'his addition added more cars.

MR. FISCHNALLER: Object tb the form of the
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‘guestion. It calls for speculation.

Isn't that’true?

Beaupre is the supervisor. He's not involved in the
pursuit. He's the supervisor. The 1hitiat1ng officer is
~the one who says, "I need moré help." He never said that.
Isn't it true from the time the vehicle gets onto I-5 to the
point -- we11} to the point that Mr. BeaUpre is injured, he
is in command of the pursuit, and if he wants cars to break
off, pull off to the side, he can do that?

That's right.

- And he did ‘not do that?

That's correct.

““And that's within his discretion? If he feels he needs a
~Tot of cars there perhaps to hold back other traffic; |
perhaps to be available to block this crazed drivgr in,
that's his choice?

Well, at this time this is not a pursuit.

I'm sdrry?

At this t1me it's my estimation this is not a pursu1t

What is not a pursuit? -

The point where it -- he's driving on the shoulder and he's
'driving 4, 5 miles an hour. The cars are in the roadway
basically to keep the traffic that is approaching from fhe
rear to overtaking"the suspect and the Tine of patrol cars.

Can you tell me where 'you find in the record between the
49

Page 72




) .
1d W. Ginter, Jr. - March 8, 2006

time that Mr. Beaupre became the commanding officer at thé
scene ang'iheqtime that he is PITed and spun around that
hg's going 5 miles an hour? My understanding is he was
- going, I think, 20 to 25 miles per hour.
- It was conflicting statements anywhere -- there was.one I
_believe that said they were doing possibly that fast, but
‘IMOstTy it wés a Tot slower.
Well, so it's your -- you do not -- -
That's my opinion, -
You believe that on I-5 there was not a pursuit because from
the time they're on I-5, it's going --
He has three tires left -- I mean he has one tire left.
"He's on metal rims, and-he is moving at a slow rate of.
speed. |
So there's no such thing'as a slow pursujt?
Well, the officers may be pursuing this guy. It's not a
pursuit. ,
Is that anywhere in the policy that defines a pursuit as --
I have no idea. I.didn't see anything 1ike that. .
‘The bottom Tine I guess is do you find any breach of any
duty by the discretion of Mr. Beaupre not to call off the
other cars that are present? - /
Not at this time, not when he decides to have a PIT gé on.
He's on the freeway now, and the additional cars in his

estimation are probably welcome at that point.
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Let's move on then to No. 5 which is -- you say: After the
PIT was irplemented, officeré again failed to contain the
suspect vehicle or to have any plan of containment.

-Can you explain that for me?

Right. The vehicle was PITed the second time, and the

vehicle came to a stop.

Officer -- Sergeant Beaupre and other officers stepped
from their vehicles th%nking that this guy was stopped, and
they approached it. At that time the vehicle, suspect
vehicle started to.proceed.

Instead of just sitting there facing the cars Tike he

~was, they were -- the rest of them, the ones that were still

 fdr1v1ng in the cars, they could have blocked his way. They

didn't block his way. He bounced into them, pushed'them out
of the way, and drove around and got <in behind them.

A couple thihgs. Did you read where one of the officers in
fact after the PIT attempted to pin, being Députy Eggleston?
Did you read that where he in fact attempted to.--

You brought that up earlier, yes.

Do you remember that?

I don't remember it at this time.

That would be an indication that in fact they were trying to

' do something pursuant to their training of PITing and
- pinning --

- Right.
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.- if that happened, if that's in the record?

' Right.

;1Where in the recﬁrd other than coming into contact with
“:Mr;_Beaupre's car is it that Mr. Jenkins' vehic1é‘was
grashing'into any other car?

I read it in the -- where it went -- when he moved away,
s{arted up after the second PIT and he went around the cars,
he banged 1nto:a couple cars and -- by the guardrail, went
around the guardrail, and got around them.

I really do not know that that's in the record. Can you
point out to me where that's in the record, or we'll just
have to rely on your reeo11éction?

1'11 have to reread those.

If he did not 1n fact bang. 1nto any other cars and if in
fact there was an attempt to pin him after the PIT, that
would be different from the assumptions that you were
relying upon to reach critique No. 5; is that correct?
Well, if one person -- Tlet's say one person tried to do
this. It failed. Where were the rest of them?

Well, you only have soO much -- you don't want them all
trying to pin him at the same time, do you? :

iYou 11ke to at least get a coup]e in there .to get h1m

stopped. , S

to. be announced, it would have to be -- you would expect it
52
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to be'annduhced by the officer in charge, wouldn't you,
saying, ";-Want you guys to go now and pin him in after we
PITed"?

Well --

‘Who's to announce the plan?

_They don't -- their PIT policy doesn't indicate an after
PIT. So they have no policy or training at all that I'm
aware of after the PIT is done -- or I. haven't read any of
that. .

Maybe I misunderstood. I thought you said that you
established.yourself the training of PIT and pin.

I did.

-And that's part of the training that the officers went
through? '
That's right.

So they have training -- they don't have a.po11cy that
describes it, but part of their training includes pinning?
Their instructors got the training. We don't dictate what
their po1icies are after PIT. |

But as far as -- assuming that there was a PIT, assuming
that there was an attempt to pin, that would be -- even if
there's not a po1jcy, that would be in accord with the
training that you say you déve1dped? )

Right. We.-- I developed -- or along with other people.

~JUt in this state I developed that, the PIT tra1n1ng, and
53
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with the assistance of thé -- I forget what other group it

is that did" the officer survival part of that, in other

words, the pinning part.

In the same way that Tater on you refer to the four rules,
~which we can go into, of bécking up and there's not policy
. anywhere in the County according to you or the State Patrol
regarding tHe'four -- Tisting in the policy: Here are the
four rules of backing up.

They rely on their training for that; right?
That's part of their basic training.
In the same way, assuming that after the PIT there was an
éttempt to pin, that would not be part of the policy but
/part of their training? , -
I don't know if they train it or not.
Well, it's a part of the training that you give at least?
You have to understand I train only the instructors. The
instructors take the program back to their department, and
they develop their own ‘program. And in this case they
didn't even name it the same as we did. TIt's st111‘ca11ed
PIT, but it's -- that's about it.
As far as -- if there was an attémpt to pin after the PIT,

that would be appropriate in your evaluation?

&nd as far as -- do'you have any knowledge that any officer

Breached any duty prior to the contact of the Jenkins
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vehicie~w1th Mr. Beaupre's vehicle? e

No. 7

Now, No. 6 is a long one. Let's read that. It says: I
believe it was the sergeant's duty to respond as he-did.
_However, when.suspect vehicle proceeded, officers still in
‘their vehicles failed té contain the suspect vehicle.

| I think we talked about that. That's kind of covered in
part by No. 5.

They allowed -- do you have any -- was there anything
different than that? Was it --

No.

They allowed it to continue bn, striking and forcing its way
,fhrough the barricade of patrol cars.

I think we talked about -that.

Bh-huh.

The suspect continued southbound in the northbound lanes of
I-5, at a very low rate of speed without any 1ncreaséd

- physical force.

Can you tell me what you mean by “aﬁy increased physical
force"?

Well, you say that they had one person there that tried to
Pin him.

Weputy Eggleston.

That failed --

Wh-huh,
; 55
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So that's pretty clear space there?

Uh-huh. . 7

You're nodding yes?

Yeah. 1It's the way I read -it, yes.

And other than running alongside the car and threatening to
' shoot him or shooting him, the only option to stop him --
énd you want to stop him before he gets to oncoming traffic,
don‘t you?

Yes.

And that's very important because they're in danger if he's
allowed to continue past Mr. Beaupre; is that correct?
That's right.

$0~the option that they have at that point is. either to
shoot him or to again block him or pin him; right? |

I guess those are the options.

And if the vehicles are either adjacent to Mr. Beaupre or
ahead of him, the only cars that are going tq do that are
those cars and they're going to have to get back to south
now to get ahead of or adjacent to the Jenkins vehicle and
pin that vehicle. That's their only other option other than
shooting. Is that a fair statement?

Yes.

So isn't it fair to say that any of the officers ou£ 6n 1;5
should anticipate that there are other officers involved,

- and those other officers are going to try to pin or block
57

Page 79




RN

()] NN w N - o © @0 (o)) (6)] ESN w N -3

Donald W. Ginter,)Jr. J March 8, 2006

o O O N o U o~ W N

None of your accidents were preventable?
Preventable, that's correct.

I didn't think that you meant that. I wanted to make sure

that the record didn't show both of our confusion and then a

contrary answer to.what you meant to say.

So you can have an accident and it not be something that
reflects -- 1ike your 15 accidents or so -- ref]ects any
kind of defect in your driving ability?

That's correct.

If you are making your 1iving in your car, most of the time
while you're on duty, you're going to eventually get into
some accidents, aren't you?
That's correct.

And isn't it fair that most officers, unlike yourself,
are -- at some point they're going to get in an accident
that's preventable?

Well, we hope not, but yeah.

You've got a human being that's driving a car.

The factor is in there that you're going to have a
preventable accident.

And the problem I'm having -- but Tet's go on beyond that.

You believe that bells should be going off in 1998
because of two accidents, the accident in 1998 and the
accident in 1996, just because of the fact it's a backing

accident.
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Did I summarize your testimony --
That's correct.
What should they have done in 19987
They should have -- in_my estimation they should have used
that information to come up with a decision. Their decision

most Tikely in my estimation should have been more points

deducted. They should have gave him some training.

Let's assume they -- is it your understanding -- what is
your understanding of how Tong these points last? If you
take away some points - - or rather you g1ve --

I understand that they go away pretty fast

Two years or three years?

Two years. That s --

And you had no cr1t1c1sm of the po11cy of the County before.
Has. anything changed there?

I don't understand your question.

You said at the beginning of the deposition that you had no
criticism of the County policy,

I don't agree with it all, but, yes, I don't -- it's their
policy.

So let's assume -- how many points do you think they should

have awarded before 19987

' I don't go on a point system. I think they should have

given him some training.

Well, then we'll talk about -- although -- not talk about
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A.

Q.

the points, although you mentioned it eariier about giving
him more points. So we'll take that off the table since you‘
said so.

. Uh-huh. . : -

Let's talk about training. So in 1998 he would have gone

‘ through backing training, backup training, a special course

on dealing with backing? Is that what you would do?
The first thing I would have done is had his eyes tested.
Do you have any reason to believe that he has eye problems
other than a '96 backup accident and a '98 backup accident?
That's reason enough.
Do you have any reason to beiieve other fhan that that‘
there's any eye problems?

- No, but .that's where I start.
Let's assume there's not any eye problems. They do the
test, aﬁd there's no eye problems. What else? The first
steplis an eye test, and then I think you said some
training; is that correct?
Training.
What kind of training?
Backing training, make sure he knows how to back, backs
right or proher]y according to Hoyle, does all those things.
Backing training, is that included in either'the EVOC or the
slow speed driving?

Yes.
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especially this person according to the PR -- 1in pursuit.
That's an indication too that.you see -- that's an
opportunity to gauge a person'S'skiTT in driving, isn't it?
A. Right.
Q. And here -- since you haven't seen it, I'm asking you to
accept for purposes of this discussion that the performance
- review by Sergeant Beaupre, the last one that he did prior
to this of 2002, rated him as excellence, having excellence
in driving. | |
A. To that, all I would say is I don't know what ==
Q. I'm not arguing with you. I'm trying to lay that as a

foundation for my next‘questioh.

A. A1l right.

Q. Did you have some --.but if you want to comment on jt,
you're free to. It wasn't a question. Go ahead.

A. I understand that his evaluation of Sargent was excellent.
I have no idea what he based that on. |

Q. - Now, in dealing back with the question of the training, is
there any special training cTass dealing just with backing
that's different from the slow maneuver training and -- or
the -- and I think you said EVOC doesn't cover backing at

~all,

A. No. EVOC is the --

Q. Emergency dfiving?

A. It's the whole thing. Everything is under EVOC,
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© 1998, you don't know if it would be any different than a

Okay. So you have the high speed EVOC, and you have the Tow
speed EVOC?

Right.

Only in the Tow speed EVOC, which happens every other year,

would you have any training on backing; correct?

~ Apparently. I don't know.
.We11, if it's -- it's through the Washington State --

It;s only on our grounds -- or on the State Patrol's track.
You would assume though that backing is part of the slow --
it would be for the Washington State Patrol, wouldn't it?
Refresher training should be directéd towards thé problems
that the department experiences.
You don't know when Deputy -- _ _

MR. FISCHNALLER: I don't think he finished.
I'm sorry. Were you finished?
That's fine.
You were unaware of apparently the details of the slow part
of the EVOC training that'Deputy Win Sargent and all
deputies went through; right?
I have no paperwork or material to read what they did during

their training.

-, So as far as whether the training that Deputy Win Sargent

would héve had either two or three times or maybe even -- at

least three times -- yeah, three times prior to 2003 from
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course specifically on backing, in other words, where they
drive; they back up; eh I see you have some probTems; We
need to work on this? |

-« .You don't know if that's in fact exactly what he had

three times.before, between 1998 and 2003, because you don't

‘know. what kind of program they had?

That's right.

So even beyond that, assuming they would do somefhing
different and better in 1998, can you say on a more -- do
you have.any basis to say that if he had been trained five
years before specifically on backing that this injury
wouldn't have happened as you dnderstand it happened?

I'm not saying the accident wou]dn t have happened I'would

_hope that through training and through d1sc1p11ne he would

have thought a Tittle bit better when he went to back up on

this occasion.

‘But as to whether that kind of a reaction in 1998 would have

made any difference in the decision five years later under a
tense situation -- and this was a tense situation; correct?
Right.

Whether that Wou]d have made any difference, that thing that
happened back five years ago, you have no way of knowing one
way ‘or the other?

That's right.

Now, on No. 13 -- essentially No. 12 and 13 is dealing with
110
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Okay.
This is a drawn out thing.

Sure.

It's got several .parts.

You said two negative things in your statement. I just want
to make it clear on the record.

Aré you saying that you don't be]feve.that the impact
with the patrol vehicle in and of itself caused him great
injury?

That's correct. But the --

Go ahead.

-- force that he got hit back by knocked him to the ground
in such a manner that it's -- it makes me believe thaf when
he hit the ground, he was somewhat incoherent and was --
Surprised all the sudden from behind?

I donft know -if he was surprised or if he was actually
unconscious for a short -- for a short period of time.

Is there any indication that he was unconscious?

No. There's an indication that he didn't move -- or he
wasn't totally aware of what was gofﬁg on right at the point

until he -- until that he knew that he was getting run over.

- So if I understand your testimopy right, although the

backing up of the car didn't itself cause injury, it placed
him into harm's way so that he -- where he could be injured

by the Jenkins vehicle. That's your testimony?
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That's right. He was --
Do you have any other opinion or ground for Opinﬁon other

than what's in your report and what we've talked about?

. Not that I know of. .

And we've pretty much explored probably more than you wanted
to the points that yoﬁ made in your report. 1Is that a fair
statement?

That's fair.

Do you anticipate making any exhibits to illustrate your

testimony at the present time?

Not at the present time.

Whether you do in the future, you just don't have any plans

" .at the moment?

No plans at the moment.

MR. HAMILTON: I don't think I have any further

questions. Thank you very much, sir.

BY MR.

Counsel, do you want to take a break for a minute so the
witness can get up and walk around while you're looking
through your materials? -

MR. FISCHNALLER: Sure. |
(Deposition at recess.)
EXAMINATION
FISCHNALLER:
Mr. Ginter, let me show you the book which I just took from

you .a moment ago which contains, among other things, ,
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City of Tacoma, it ce%tain]y'happened within Pierce County,
and doesn’ t the State Patrol aTso have Jur1sd1ct1on under
those c1rcumstances? ’

MR. HAMILTON: Objection. No foundation as to
arrangements bétween municipalities to do accident reports.
No'foundation. Form of the question.

Yeah. I know the State PatroT has jurisdiction or part or
whatever agreement they've come up with on I-5 and all state
routes leading off of it. I was surprised that this wasn't
investigated by the State Patrol. .

And doesn't the State Patrol in your experience guard that
jurisdiction pretty jealously?

Well, it -- that's what part of my opinion came from, yes.
They'reubretty strict aboht that.

MR. FISCHNALLER: That's it -- thank you very
much -- for me anyway.

MR. HAMILTON: A real quick follow-up hopefully.

FURTHER EXAMINATION

. HAMILTON:

You were asked aboqt interior, very quiet, only tHe driver
hears alarms that, you know, apbarent1y are in newer cars.

Do you know.bf any police vehicles, any agencieé that
have such proximity alarms that go off that only the driver
can hear in their patrol cars?

No, I don't.
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And if one is in the prospect -- and I think you implied
this in yé&r answer -- of going about pinning a car or
ramming a car, they're going to be expecting- that proximity
alarm, if they had one, to go off. It's not going td change
anything that they were going to do because they were

-expecting to make ‘contact with something. That's their

whole—point —isn'tit2
Yeah, that has nothing to do with the'éituatioh.
And as to the speed, again, if, as you pbinted out, at this
point maybe what you really want to do is ram. You want the
car, whatever its posture, front end or rear end, but if
your intent is to ram -- and you said at this point that
“might be justified'-- that an increase in force'-- because
thé pinning wasn't working, you'd expect the vehicle ramming |
to be at a pretty~good'c11p to have the increase in force: to
: make sure this time it does stop the Jenkins car?
Right. You want to be very accurate.

Now, things have escalated to the point where now it's

not just dangerous, it's extremely dangerous, and we've got

to get tﬁihgs -- we've got to end this. It's gone oh too
¥§ Tong.
.fg'Q. ~And one of the problems with being a sTow speed pinning .or
fg ramming is that this is a late model -- a 1979 Cadillac Coup
lé DeVille. That's a pretty hefty car, isn't it? |
;é A. That's correct. '
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Shorthand Reporter, #3058, on March 22, 2006, commencing
at the hour of 9:16 a.m., the proceedings being reported
at 955\Tacoma Avenue, Suite 301, Tacoma, Washington.
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A, ‘ I'd have to look at my tralnlng records to be
sure. 'I belleve I had already gone that year. We ‘go
‘once a calendar year and I'd have to look to be sure. I
belleve I had already gone that year since there wasn’t

much of the year left.

B it s b N

Q. What are the four rules. of backing?

AL

MR. HAMILTON: Objection, no foundation.

Bl s i,
OBV S O 5 P 5

BY MR. FISCHNALLER:
Q. ' What are. the four rules of back1ng9
MR . HAMILTON Same objectlon
.A; .- The four -~
| BY MR. FISCHNALLER:
Q. Rules of backing.
‘A. . Police rules? |
Q. ~ Uh-huh. |
.MR. HAMfLTON: Maybe'yoﬁ should ask does.he‘
know. there are four rules.
MR. FISCHNALLER- I'1l ask the questlons I
want to.ask. You can object
| "MR. HAMILTON: I do. I object to the form of
the. question. it assumes facts not in evidence --
MR. FISCHNALLER: Good. | | )
MR. HAMILTON: Counsei] iet me finish before you:
‘say good. - Form of the ‘question, 1ack'of foundation, as

facts not in evidence. Now I’'m done.
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e 70
E 1 |BY MR. FISCHNALLER:
é 2 Q. . You may answer.
; 3 AL I guess I don’t know what you mean by the
4 4 four rules. Are you referring to.police backlng rules,
5 géneral. civilian backing rules?
6. | Q. Yes, sir, I'm talking'about'the training'that
7 yOubhad. Hasn’t'the training that you’ve had in backihg
8 | procedures taught you that.there-are:four rules of:
9 backing?. ‘ o . ‘ .
10 A. In our annual course I don'’t remember them o

11 zllstlng four spe01f1c backing rules

12 [~ Q. .- You don’t recall that~be1ng,in YOurn

13 | curriculum?

4| . MR. HAMILTON: Asked and answered.

. 15 A. Not in.our'annual EVOC course; no.

: 16 BY MR. FISCHNALIlER : . .

17 . Q. One of them, as I understand them, 1s newer
18 | back 1f it can be av01ded would you agree w1th that?
19 A. I'm 901ng to have to take your word for it.
- 20 . Q. -No, would you agree with that pr1n01pal,

21 never back if you.can avoid it? | ”

A. ‘I -think in general, sure.

Q. - Okay. The second oue.that' as far as you
‘know, is to back slowly, would you agree with that? -

ﬂA. 'If we're talking about_general backing
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. ' 503.227.7128 FAX

RCP ORTIHG . |  Portland, OR Seatlle, WA -Spol(ane, WA Coeur d/Alene, ID

"CORPORATION Page 92 509.838.6000  208.667.1163
. . . [») Yideoconferencing Videography




 nsa ot s

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Hon. John P. Erlick

CIVIL DIVISION
COPY RECEIVED
‘MAY 0 5 2006
 GERALD A HORNE
PIERCE COUNTY PROSECUTING ATTORNEY
SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY
)
CURTIS A. BEAUPRE, )
Plaintiff, )
)  No.: 04-2-23610-0 SEA
vs. )
)  PLAINTIFF’S RESPONSE TO
PIERCE COUNTY, )  PIERCE COUNTY’S MOTION
Defendant. ) FOR SUMMARY JUDGMENT
) ~
L
STATEMENT OF FACTS
Until recently, the plaintiff, Curtis Beaupre, was a career police officer

and a sergeant with the Pierce County Sheriffs Department. In the early
morning hours of November 1. 2003, deputies of the Pierce County Sheriffs
Depértment responded to a domestic violence call involving one Christopher
Jenkins. As they approached the residence, the responding Deputies
observed the suspect’s vehicle leaving the scene and attempted to stop it, but
failed to do so. Being advised by radio that Pierce County Deputies were
engaged in the pursuit which was headed his way, Sgt. Beaupre responded

from the Lakewood Station and joined the pursuit along I-5.

' LAW-OFFICESOF
J.E.F INALLER

10900 NE 475, Syt 2300, Bellovue, WA 98004
PHONE: ﬁ25=9 1007 FAX: 425-820-5648

PLAINTIFF’S RESPONSE TQ PIERCE COUNTY'S - 1
MOTION FOR SUMMARY J1 Page 93
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The incident occurred in the north-bound lanes of I-5, at about 84tk
Street. At said time and place, the suspect’s vehicle was southbound in the

northbound lanes of I-5 at a very slow speed. Several officers had exited their

patrol vehicles, believing that the suspect’s vehicle was going to stop. Sgt.

Beaupre was one of the officers on foqt, and was running along side of the
suspect’s vehicle with his sidearm drawn and pointed at the suspect while
shouting commands at him. -

While engaged in this attempt to apprehend the suspect, Sgt Beaupre
was struck from behind by the rear end of another patrol car being driven by

Deputy Win Sargent, while Deputy Sargent was in the process of backing up

his patrol vehicle perhaps to ram the suspect’s vehicle, or to perform a

maneuver called a “J” turn, to turn around and pursue the suspect’s vehicle.

The rear end of Deputy Sargent’s patrol vehicle struck Sgt. Beaupre so
hard that it knocked him some five bor ten feet, causing him to land
immediately and directly in front of the suspect’s vehicle, which then ran
over his pelvis before he could move out of the way. (See Complaint ] 8.1
through 3.5). As a result, plaintiff sustained permanent and disabling pelvic
injuries which have ended his career. (See Complaint ] 4.5 through 4.8).

Sgt. Beaﬁpre brought suit solely against his employer, Pierce County,
pursuant to RCW 41.26.281 and Fray v. Spokane County, 134 Wash.2d 637,
952 P.2d 601 (1998), alleg'ing.a.numbér of specific acts éf negligence against
the Pierce County Sheriffs Department and against Deputy Win Sargent, a
Deputy Sheriff also in the employ of Pierce County.

PLAINTIFF’S RESPONSE TO PTRRCE COUNTY'S - 2 LAY LGRS oF
MOTION FOR SUMMARY JU| Page 94 J.E. F NALLER

10900 NE 4™t Supé 2300, Bellevue, WA 98004
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IL
STATEMENT OF ISSUES

The defendant, Pierce County, has filed a Motion for Summary
Judgment which would appear to have two bases. The first of defendant’s
claims is that, at least as to some of plaintiffs theories of liability, there is

insufﬁcient‘evidence to go to the jury. Defendant’s second contention is that

‘the “Professional Rescuer Doctrine/Fireman’s Rule” entirely precludes any

liability for the acts or omissions of the defendant County or Win‘Sargent.

These contentions present two primary issues for consideration in

deciding the present Motion for Summary Judgment:

1. Whether or not there exists a genuine issue of material
fact with regard to each of the allegations of negligence
set forth in paragraphs 4.3 and 4.4 of the Complaint; for
each allegation of negligence is entitled to go to the trier.

- of fact if, as to it, there exists a genuine issue as to any
material fact.

2. Whether the “professional rescuer doctrine/fireman’s rule”
entirely precludes any liability for the acts or omissions of
the defendant County or Deputy Win Sargent.

III.
RELIEF REQUESTED

Plaintiff requests that defendant’s Motion for. Summary Judgment be
denied. Plaintiff has, however, long since abandoned its allegation cbntained
in ‘i[-4.4 B relating backup alarms, and 4.4 C relating to proximity alarms,
and-vwould agree that subparagraphs B and C, and only subpéragraph B and-
C, of paragraph 4.4 should be dismissed. In addition, defendant’s concern
that the “plaintiff also intends to allege various supposed omissions by other

deputies earlier in the pursuit” is misplaced. No such allegations have or will

PLAINTIFF'S RESPONSE TO PIERCE COUNTY'S - 3 w g
MOTION FOR SUMMARY JUD)| Page 95 J.E. ‘E&f%; PANALLER
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be made. The Complaint is entirely devoid of any such allegations. The

allegations which plaintiff continues to pursue at the present time relate to

the County’s negligent failure to properly train Deputy Sargent, and Deputy

Sargent’s negligence in backing into the plaintiff and knocking him directly
under the wheel of the suspect vehicle, thus causing plaintiffs injuries.

Iv.
EVIDENCE RELIED UPON

' Plaintiff relies upon the Declaration of J.E. Fischnaller in Opposition
to Defendant’s Summary Judgment Motion, together with all attachments
and exhibits thereto; and generally upon the files and records herein.

V.
AUTHORITY AND ARGUMENT

5.1 STANDARD FOR SUMMARY JUDGMENT

While it is true that the purpose of summary judgment is to avoid a
useless trial; a trial is never useless, but absolutely necessary, When there
exists a genuine issue as to any material fact. Preston v. Duncan, 55 Wn.2d
678, 349 P.2d 605 (1960).

In deciding a motion for summary judgment, the Court must consider
all of the material evidence and all reasonable inferences which can be drawn
from the evidence in the light most favorable to the nonmoving party.
Mountain Park Homeowners Ass’n. v. Tydings, 125 Wn.2d 337, 883 P.2d 1383
(1994). Ift reasonable pefsons ;:onsidering the evidénce and inferences could

reach different conclusions, summary judgment should be denied. Scott v.

' Pacific West Mountain Resort, 119 Wn.2d 502, 834 P.2d 6 (1992). Summary

PLAINTIFF’S RESPONSE TO PIERCE COUNTY'S - 4 LA SoF

MOTION FOR SUMMARY- ™ ™ amroar JE.F NALLER
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judgment must be denied if the record shoWs even a reasonable hypothesis
that would create a genuine issue of material fact. Mostrom, v, Pettibon, 25
Wn.App. 162, 607 P.2d 864 (1980).

Summary judgment is generally not well suited to actions, like the.
present one, where the issues of fact include the intent, knowledge, good
faith, or negligence of a partyvor other person. See, e.g., LaPlante v. State, 85

Wn.2d 154, 159, 531 P.2d 299 (1975); Preston v. Duncan, Supra at 681.

| Courts are not entirely precluded from granting summary judgment in cases |

involving issues of negligence and proximate cause, but these cases are

generally not susceptible to adjudication on a summary judgment motion. Id. |
The reasonableness of a persons acts is a question of fact, and if material to
the action, it is improper to grant a summary judgment. Morris v. McNicol,
83 Wn.2d 491, 512 P.2d 7 (1974).

5.2 MATERIAL ISSUES OF FACT PRECLUDE SUMMARY JUDGMENT

As previously indicated, the allegations which plaintiff continues to
pursue at the present time relate to the County’s negligent failure to
properly train Deputy Sargent, and 2Deputy Sargent’s »negligence in .backing'
into the plaintiff and knocking him directly under the wheel of the suspect
vehicle, thus causing plaintiff's injuries.

5.2.1 Negligent Failure to Properly Train Dep. Sargent

The evidence shows that Deputy Sargent was first employed as a
Deputy Sheriff by Pierce County on May 10th, 1993, and that in his 13 years

of service with the defendant County, he has been involved in at lease 12

PLAINTIFF’S RESPONSE TO PIERCE COUNTY’S -5 A CFICRSOF
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collisions while on duty, and he can’t remember how many while off duty and
operating a private vehicle. It is certainly true that two of these collisions
were intentional in nature, and that two of them rather clearly could not
have been prevented by Deputy Sargent. The remaining eight appear to
have been reasonably preventable. (See generally Exhibit A to the JEF Dec.).

Deputy Sargent’é on duty driving record shows two collisions in 1995,
one in 1996, two in 1997, one in 1998, one in 1999, three in 2000, one in
2001, and or;e in: 2003. These are, of course, in addition to the collision which
forms the bésis of the present complaint, where Deputy Sargent backed into
the plaintiff.

Of these 12 additional collisions, one involved hitting a parked car
while making a left turn. Another occurred when-he took his eyes off the -
road while making a left turn and hit a lady in the crosswalk, who had to be
taken to the hospital. In another instance, Deputy Sargent hit a car that had
pulled off the road and stopped to stay out of his way while he was pursuing a
suspect. Another time, Deputy Sargent collided with another patrol car at an
intersection. In yet another incident, he failed to negotiéte a corner while
chasing a traffic violator and crashed into a post, complei:ely off of the street.

In addition to these collisions, in just over a three year period from
September 1, 1995 to October 28, 1998, Deputy Sargent was responsible for
no less than three backing accidents, in addition to the one in which he
backed into the plaintiff, causing the injuries which are the subject of this

action. (For specifics of any of these collisions see Exhibit A to the JEF Dec.).

PLAINTIFF'S RESPONSE TO PIERCE COUNTY'S — 6 LA
MOTION FOR SUMMARY ™" g J.E. E:%SXLLER
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Certainly a jury could conclude from these facts that Deputy Sargent
was a poor driver who, among other problems, had a great deal of difficulty in
backing a patrol vehicle safely; that Pierce County should have provided him
with some remedial training in how to back a patrol vehicle safely, but failed
to do so or to do so effectively; and that the County’s failure in this regard
Wés a proximate cause of plaintiff’s injuries.

Donald W. Ginter, the pléintiff’s Emergency Vehicle Operations and
driving expert, testified at his deposition, taken by Pierce County, that even
if Deputy Sargent, had only two backing accidents, before backing into the
blaintiff, Pierce County should have provided him with training in the proper
method of backing, including some one-on-one training on the street. There
is certainly. no evidence that any such one-on-one training took place; and if it
did,\ it certainly was not adequate. A jury could certainly conclude that
Pierce County knew or should have known that Deputy Sargent was in need
of some remedial driver’s training, particularly in backing maneuvers; that
the County negligently failed to provide such training; and that its failure to
do so was a proximate cause of plaintiff’é injuries.

Summary judgment must be denied if the record shows even a
reasonable hypothesis that would create a genuine issue of material fact.
Mostrom v, Pettibon, 25 Wn.App. 162, 607 P.2d 864 (1980).

In the present case, questions of what action should have been taken

by Pierce County to correct Deputy Sargent’s poor driving and whether the

County’s actions, given their knowledge, were reasonable, are for the jury.

PLAINTIFF’S RESPONSE TO PIERCE COUNTY'S - 7 LayioFs
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5.2.2 Dep. Sargent’s Negligent Operation of His Vehicle

RCW 46.61.245, entitled “Drivers to exercise due care,” provides, in
pertinent part, as follows:

Notwithstanding the foregoing provisions of this chapter every
driver of a vehicle shall exercise due care to avoid colliding with
any pedestrian upon any roadway and shall give warning by
sounding the horn when necessary. (Emphasis added).

Whether or not Deputy Sargent exercised “due care” under the
circumstances to avoid colliding with Sergeant Beaupre is, of course a
question for the jury, which cannot be decided as a matter of law.

RCW 46..61.295 prohibits the di‘iver of any vehicle from turning his
vehicle to go in the opposité.ciirection unless it can be done “in safety.” The
statute provides, in pertinent part, that: V.

The dri\ie—er—of any vehicle sihlallwrio.t turn such vehigle so- as to

proceed in the opposite direction unless such movement can be
made in safety and without interfering with other traffic.

And RCW 46.61.605 provides that:

The driver of a vehicle shall not back the same unless such
movement can be made with safety and without interfering with
other traffic.

On November 1, 2003, at approximately 4:00 AM it was dark and
hectic in the northbound lanes of I-5. There were a half-a-dozen patrol cars
in the immediate Vicinity, and at least four officers out of their vehicles and
on foot on the freeway attempting to take the suspect into custody. This is
the moment that Deputy Sargent chose to violate both of these statutes by
employing a backing maneuver to turn around to go in the opposite direction
on the freeway. Obviously he was unable to do so “with safety.”
MOTION FOR SUMMARY 9t Dago 100~ ©  J.E. i@%’hm
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It is true, that authorized emergency vehicles, when responding to an
emergency call or engaged in an actual pursuit of a suspected violator are
granted certain privileges by RCW 46.61.085. They may park in ways that
would otherwise be illegal; proceed through a stop sign or signal, if they slow
down; exceed the legal speed, so long as they do not endanger life or property;
or drive the wrong way on a street or road.

RCW 46.61.035 goes on to require that emergency vehicles “use
audible signals when necessary to warn others,” and further provides that:

The foregoing provisions shall not relieve the driver of an

authorized emergency vehicle from the duty to drive with due

regard for the safety of all persons, nor shall such provisions
protect the driver from the consequences of his reckless
disregard for the safety of others.
" There is no evidence that Deputy Sargent was using an “audible
signal” (his siren) as he backed up to travel in the wrong direction on the
freeway that night; he cannot remember. In either event, it is clear that the.

emergency vehicle privilege statute does not relieve him from “the duty to

drive with due regard for the safety of all persons.” Whether Deputy Sargent

| drove his vehicle “with due regard for the safety of all persons” on the night

in question is also certainly a question for the jury and not susceptible to
determination as a matter of law.

It is also true that RCW 46.61.264 requires pedestrians to yield the
right of way to aﬁ emergency vehicle,. so long as the ‘em—ergﬂency vehicle .is
using the audible signals I;equired by RCW 46.61.035(3). Again, there is no
evidence that Deputy Sargent was using his siren at the time in question.

PLAINTIFF’S RESPONSE TO PIERCE COUNTY’S - 9 Lo roF
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While RCW 46.61.264 does give the right of way to emergency vehicles
employing their sirens, it is careful to caution such drivers that:

This section shall not relieve the driver of an authorized
emergency vehicle from the duty to drive with due regard for the
safety of all persons using the highway nor from the duty to

exercise due care to avoid colliding with any pedestrian.

What is clear from these statutes is that, with or without using his

siren, Deputy Sargent was not free to operate his emergency vehicle in a
careless or negligent manner, endangering the lives of his fellow officers.
Whether he acted negligently under all of the circumstances is a question of
fact which is not susceptible to summary determination.

“Due care” is that care that is required by the circumstances of the
particular case. Anthoney v. C. D. Amende Company, 31 Wn.App. 21, 27, 639
>P2d.’231 (1582). The CbHrt in Antﬁoney went on to ind.icateu tilat:

Where there is a greater possibility of danger, of course, an
increased AMOUNT of care is required. Morehouse v. Everett,
141 Wash. 399, 414, 252 P. 157, 58 A.L.R. 1482 (1926). This is
not the same as imposing a higher standard; the standard of
care remains the same, while the amount changes to meet each
specific situation. Ulve v. Raymond, 51 Wn.2d 241, 317 P.2d 908
(1957); Hubbard v. Embassy Theatre Corp., 196 Wash. 155, 82
P.2d 153 (1938); W. Prosser, Torts 34, at 181. Whether the
defendant has acted sufficiently to meet this amount is a
question of fact for the jury. (Capitalization by the Court;
underlining supplied).

There was certainly a “greater possibility of danger” in the present
case, due to the darkness, the presence of numerous other emergency vehicles
with their emergency lights flashing, several officers out of their vehicles and
on foot, aﬁd thé existence of an emergency situation. The AMOUNT of care
required und(;,r these circumstances is also a question for the jury. ]
113116131‘111?)’11‘\1[51‘?14;% IéESPONSg .’}‘T?ITPIERC;E;;(;%Y’S 10 J.E.A%ALLER
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5.2 THE PROFESSIONAL RESCUER DOCTRINE AND FIREMAN’S RULE
ARE NOT APPLICABLE TO THE FACTS OF THIS CASE

In spite of the fact that Washington’s case law more than adequately
encompasses the situation presented by the present case, Pierce County’s
opening brief cites some 18 foreign law cases, primarily but not exclusively
from California, in an attempt to persuade this Court to extend the reach of
the Professional Rescuer Doctrine and the Fireman’s Rule not only well
beyond the boundaries created for these doctrines by Washington courts, but
in direct contravention of the case law of this State.

The Rescue Doctrine, Professional Rescue Doctrine, and the Fireman’s
Rule are all somewhat intertWined and related. In Ballou v. Nelson, 67

Wn.App. 67, 834 P.2d 97 (1992) Division I d1scusses, as some length, each of

,these doctrines, beginning at page 70, as follows

The rescue doctrine is intended to provide a source of
recovery to one who is injured while undertaking a reasonable
rescue of a person who has negligently placed himself in a
dangerous position.

The professional rescuer doctrine imposes a restriction on
the rescue doctrine by denying its benefits to professional
rescuers who are paid to assume risks inherent in their work.

The "fireman's rule" is similar to the professional rescuer
doctrine in that it limits application of the rescue doctrine.

- However, the fireman's rule has a separate history and

theoretical basis. . . . The fireman's rule per se has never been
applied in Washington.

Even though the Fireman’s Rule has not, as far as I can tell, ever been
applied in Washington, it is extremely similar to the Professional Rescuer
Doctrine, and there is no need to distinguish it for purposes of this discussion.

PLAINTIFF’S RESPONSE TO PIERCE COUNTY’S - 11 LAWOFFICRS eF
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There are at least three reasons why the Professional Rescuer Doctrine
is simply not applicable to the facts of the present case. Each will be
discussed separately below.

5.2.1 Neither the Professional Rescuer Doctrine Nor the

Fireman’s Rule was Pled as an Affirmative Defense in
iremans hwule was Fled as an Affirmative Defense in

Defendant’s Answer or Elsewhere

Rule 12 of the Civil Rules for Superior Court requires that:

Every defense, in law or fact, to a claim for relief in any

pleading, whether a claim, counterclaim, cross claim, or third

party claim, shall be asserted in the responsive pleading thereto

if one is required, . . .

Ah Answer is a required response to a Complaint. CR 7(a). In the
present case, the defendant’s Answer, though pleading many different
affirmative defenses, completely fails to plead either the Fireman’s Rule or
the Professional Rescuér Doctrine. (Exhibit C to the JEF Dec.). At no time
during the almost two years that this case has been pending, has defense
counsel ever indicated that either the Fireman’s Rule or the Professional
Rescuer Doctrine would be raised as an affirmative defense in this case. The
present Motion for Summary Judgment is the first and only time that the
issue has even come up. This amounts to an attempt at trial by ambush.

It is far too late to allow a completely new affirmative defense. All
witnesses have been designated by both parties; the discovery cutoff date has
corﬁe and gone, and all discovery has been completed; and the parties are
engaged in their final trial preparation. Any allowance of this new
affirmative defense at this late date would severely prejudice the plaintiff
who has not previously contemplated either of these affirmative defenses.
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5.2.2 It _is Only the Person Whose Negligence Brought the
Rescuer to the Scene Who is Shielded by the Professional
Rescuer Doctrine or the Fireman’s Rule

Ward v. Torjussen, 52 Wn.App. 280, 758 P.2d 1012 (1988), was an
actiop by a police officer for personal injuries sustained in an automobile
collision which occurred while the officer was responding, with red light and
siren, to a request to back up another ofﬁcer in searching for a prowler, The
trial Court dismissed Ward’s claimlon summary judgment, and she appealed.
One of the two primary issues on appeal was the proper application of the
Professional Rescuer Doctrine and whether it barred her cause of action
against Torjussen for running into her while she was performing her duties.
The Court reversed, holding, at page 286, that:

The professional rescuer doctrine, often called the

"fireman's rule," prohibits -a fireman, police officer, or other

official from recovering damages for injuries sustained when
responding in an official capacity from the one whose

negligence or conduct brought the injured official to the

scene. Sutton v. Shufelberger, 31 Wn.App. 579, 587, 643 P.2d
920 (1982). (Emphasis added).

On the following page, 287, the Court went on to say:

Moreover, the professional rescuer rule only relieves the

perpetrator of the act that caused the rescuer to be at the scene:

it does not relieve a party whqse intervening negligence
injures the rescuer. (Emphasis added).

In Sutton v. Shufelberger, 31 Wn.App. 579, 643 P.2d 920 (1982) a
Seattle motorcycle officer who had made a traffic stop parked his motorcycle
directly behind the vehicle that he had stopped. As he dismounted his
motorcycle, a truck ran into the motorcycle, injuring the officer. A jury
returned a verdict in his favor and the defendant appealed.
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The defendant truck driver asserted the Professional Rescuer Doctrine
and the Fireman’s Rule (which the Court treats as one in the same) as a
defense to the action. Division I affirmed the trial Court, stating that:

The defendants concede that the "fireman's rule" has never been
applied to police officers in Washington State, but urge us to do
so as a matter of policy. We find it unnecessary to determine
whether the rule should be adopted in this state because it
would not apply to the facts of this case in any event.

The so-called "fireman's rule" negates liability to the fireman,

police officer or other official by the one whose negligence or
conduct brought the injured official to the scene. The rule denies

 recovery by the injured official from the one whose sole

connection with the injury is that his act placed the fireman or
police officer in harm's way.

In the present case, either doctrine can only operate to prevent a

recovery by plaintiff Beaupre from “the one Whose negligence or conduct
brought thé ihjﬁréd official to the scene,” anci that would bek Christopher
Jenkins, the driver of the suspect vehicle. Neither doctrine will serve to
prevent the plaintiff from recovering from Pierce County. It is not the one
whose negligence brought Sergeant Beaupre to the scene. Rather, Pierce
County is liable for its own negligence and for the negligent actions of its
employee and servant, Deputy Sargent, whose intervening negligence caused
the plainfiff to be thrown immediately beneath the wheels of another vehicle.

Neither doctrine serves to prevent the plaintiff from recovering from
Pierce County for the negligence of Deputy Sargent. He is not the one whose
negligence brought the plaintiff to the scene; rather, he is the truck driver
who ran into the Seattle rﬁotorcycle officer, or the automobile driver who hit
Officer Ward on her way to assist on a prowler call.
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See also Ballou v. Nelson, supra, where the Court also considered the
proper application of the Professional Rescuer Doctrine and the Fireman’s ‘
Rule, holding that:

While the fireman's rule prevents a fireman recovering for
negligently or recklessly caused fire, it does not provide

protection to one who commits independent acts of misconduct
after fire fighters have arrived on the premises.

Deputy Sargent’s negligence cannot be said to have been what brought
the plaintiff to the scene; rather, his were “independent acts of misconduct”
which occurred after the plaintiff arrived at the scene.

Both the Sutton and Ballou Courts used an illustration from a
California case to make the point clear, pointing out that a police officer
struck by a speeding vehicle while placing a ticket on an illegally parked car
may maintain an éction against the speeder, but not against the o§vner of the
parked car, whose actions brought the officer to the scene in the first place.
Deputy Sargent is the speeding vehicle, so to speak.

5.2.3 The Professional Rescuer Doctrine and the Fireman’s

Rule are applicable only to risks which are Inherent in

and Unique to the particular Rescue Effort.

While the case of Maltman v. Sauer, 84 Wn.2d 975, 530 P.2d 254
(1975), in discussing the Professional Rescuer Doctrine, makes it clear that a
professional rescuer is generally within the intended scope of the “rescue
d‘c;ctrine,” it also opines that professional rescuers assume “certain hazards”
which are not-assumed by the voluntary rescuer; but this does not include all
hazards that may be present at the scene. At page 978, the Maltman Court
goes on to say that:
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We believe that a professional rescuer, in making a deliberate
attempt at saving a life, and under the correct factual setting, is
within the intended scope of the "rescue doctrine." The doctrine
does not necessitate that an individual be prompted by purely
altruistic motives. This is not to say the doctrine applies in the
same exact fashion to both voluntary and nonvoluntary
rescuers. In the case of a professional rescuer certain hazards
are assumed which are not assumed by a voluntary rescuer. The
professional rescuer, however, does not assume all the hazards
that may be present in a particular rescue operation.

Unfortunately the Maltman Court fails to give us much direction as to
exactly which risks a professional rescuer assumes in a given case. In

Maltman, the question was relatively straight forward, and certainly nothing

like the situation with which we are here confronted. There have, however

been cases in Washington which are quite analogous, and which should give
us some direction.
In Ballou, supra, two officers were found not to have assumed the risks

that they would be attacked by two intoxicated, abusive, and obnoxious

| patrons that they were ejecting from a bar, in spite of fact that one officer

testified that “he always anticipates a physical altercation when asked to
remove an intoxicated person from a bar,” and the second officer testified that
“he always has in the back of his mind an assumption that ‘things could get

b

physical.” (Ballou, supra at page 69).

In Ward, supra, it will be remembered that Officer Ward was
operating her patrol vehicle with her light bar and siren both working while
on the way to back up another officer on a prowler call. Another vehicle hit
her at an intersection. The Court held that the risk of having a collision is
not inherent in responding at high speeds in a police vehicle.
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In Sutton, supra, the possibility of being struck by another vehicle
while parked at the edge of the road to write a ticket for a violator was

apparently not a risk which was inherent in the duty to stop violators and

| write tickets. If none of the hazards responsible for the injuries in these

three Washington cases is inherent in the police duties being conducted at
the time of the injuries, then it is very difficult, indeed, to imagine what risks
are inherent in police work.

What does seem quite clear, however, is that having another patrol car
back into an officer on foot and knock him under the wheels of a suspect
vehicle is not an inherent risk of engaging in the pursuit of a violator.

Onljr if having a fellow police officer back into you while you and other
officers are out of your vehicles and engaged in making an arrest can be said
to be a hazard which is inherent .in and unique to the opefation of making the
arrest, will it prevent the injured officer from recovering for his injuries; but
then, only as to the person whose conduct caused the officer to be at the
scene, in the first place,i not as against another whose active negligence
harms the officer after he has arrived at the scene.

VI
CONCLUSION

There are material issues of fact which preclude the entry of summary

{|judgment in-the present case, both as to the liability of Pierce county for its

own negligence in failing to properly train Deputy Sargent, as \;vell as for
Deputy Sargent’s negligent operation of his emergency vehicle on November
1, 2003 resulting in the plaintiffs injuries. ‘
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The Professional Rescuer Doctrine and the Fireman’s Rule are simply
not applicable to the present case because the defendant failed to plead the
affirmative defense in its Answer; because the doctrine protects only the one
whose conduct brought the injured officer to the scene; ana because the
Doctrine is applicable only as to risks which are inherent in and unique to
the particular rescue effort.

The Court should deny all aspects of the defendant’s Motion for
Summary Judgment except for the allegations contained in paragraphs 4.4 B

relating backup alax:ms, and 4.4 C relating to proximity alarms which should

both be dismissed.
Respectfully submitted this 4 ¥ day of | M /?’/// , 2008.
- Law Offices of
J.E. FISCHNALLER

“ Fischnaller (wsBa #5132)
f Attorneys for Plaintiffs

DECLARATION OF SERVICE BY MAIL

The undersigned certifies that, on this date, he deposited in
the mails of the United States of America a properly stamped
and addressedenvelope containing a true and correct copy
of the document on which this certificate appears, addressed
to counsel of record for each of the parties to this action.

I certify under penaity of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Dated S -4 —O & 4 lgth’V ux

Signature, W
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Honorable John P. Erlick

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,
Plaintiff, NO. 04-2-23610-0 SEA
vs.
PIERCE COUNTY, . PIERCE COUNTY'S REPLY TO
- PLAINTIFF'S OPPOSITION TO
SUMMARY JUDGEMENT
Defendant.
| NOTED ON CALENDAR:

MAY 19,2006

I. INTRODUCTION

i

In response to Pierce County's summary judgment motion, plaintiff abandons both his

complaint's allegations of inadequate equipment and his expert's claim that other deputies made

omissions during the pursuit. See P's S.J. Resp., pp. 3-4. Indeed, plaintiff "agree[s] that sub-

paragraphs B and C ... of paragraph 4.4" of his complaint "should be disﬁlissed," id., and no-

where contests granting the County's motion also as to any claim of supposed omissions by

other deputies. However, plaintiff does oppose the County's motion to dismiss his negligent

training claim in particular and his suit in general. As shown below, as to these two remaining

claims, pla:i:ritiff still fails to demonstrate a genuine issue of material fact, fails to demonstrate

the elements of negligence and fails to overcome the professional rescuer/fireman's rule.

PIERCE COUNTY'S REPLY TO PLAINTIFF'S OPPOSITION TO SUMMARY
JUDGEMENT - 1 - 111
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II. ANALYSIS
A. NO CLAIM FOR NEGLIGENT TRAINING.

Plaintiff's only argument opposing dismiééal of the negligent training claim is his asser-
tion that the County must have negligently trained Deputy Sarggnt because over his career he
supposedly had 12 previous accidents. See P's S.J. Resp., pp. 5-7. In so doing, plaintiff not only
overlooks his own sworn testimony confirming the adequacy of Deputy Sargent's training and the
"excellence" of his driving, 4/19/06 Hamilton Aff Ex. "A:" Béaupre Dep.,p.43In12-p. 44 1In
20, p. 47 Ins 2-25, but ignores the actual evidence and abandons his expert's testimony.

First, the majority of the supposed "12 accidents" listed by plaintiff instead were either the

authorized use of a patrol car to intentionally ram suspect vehicles during pursuits or else were

In13-p. 84 In 3, p. 88 Ins 10-19, p. 89 Ins 20-24, p. 98 In 7-p. 100 In 9,p.105In1-p. 107 In 24.
Second, plaintiff produces nothing to show that even 12 real "accidents" over a patrolman's ca-
reer would somehow be proof of a failure to train. Even pléintiffs "driving expert" never so
testified and had 15 accidents himself while with the Washington State Patfol. See 5/11/05 Supp.
Hamilton Aff,, ex. "E:" Ginter Dep., pp. 99 In 22-p. 100 In 1. Indeed, the record confirms that
such on the job accidents as those of Sargent, Ginter -- and even those of plaintiff, see, id., ex.
"F:" Beaupre Dep., pp. 51 Ins 11-23 and exhibit "8" thereto -- are the inevitable result of patrol
officers spending most of their work life driving patrol cars. See 4/19/06 Hamilton Aff.: ex. "C:"
Ginter Dep., p. 104 Ins 6-20. Third, plaintiff ignores that his expert could not testify that any
additional driver's training would have prevented the injury in question. See id, p. 110 Ins 8-24.
In contrast to the argument now made in opposition, plaintiff's driving expert testified
there were only three supposedly relevant accidents -- i.e. backing incidents that occurred be-

tween 1995 and 1998. See id: Ex. "C:" Ginter Dep., p. 104 In 22-p. 106 In 25; 3/6/06 Supp.

PIERCE COUNTY'S REPLY TO PLAINTIFF'S OPPOSITION TO SUMMARY " Pierce County Prosecuting Attorney/Civil Division
JUDGEMENT -2 . 955 Tacoma Avenue South, Suite 301
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| Plaintiff now nowhere even mentions his expert -- presumably because he later adnﬁﬂed that in

the intervening five years between the earlier backing accidents and the incident in question,

fact, the undisputed record confirms Deputy Sargent actually was provided backing training

-caused by the breach.” Aba Sheikh v. Choe, 156 Wn.2d 441, 448 (2006) (citing Degel v. Majestic

“uty Sargent breached some duty of care as plaintiff ran into the path of his patrol car. See P's S.]J.

Hamilton Aff., Ex. "E:" Ginter Report, p. 2; 5/11/05 Supp. Hamilton Aff, ex. "F:" p. 100 Ins 4-5.

Deputy Sargent had attended at least three subsequent driver's courses that would have evaluated
and trained him concerning back up maneuvers -- none of which his expert claimed were in any

way inadequate. See 4/19/06 Hamilton Aff.; Ex. "C:" Ginter Dep.,p. 108 In 18-p. 110 In 7. In

every year -- not just every other year as assumed by plaintiff's expert -- and had undergone such
training the very year of plaintiff's injury. See id., Ex. "D:" Sargent Dep., p 69 In:15-p. 70 In 5.
Any negligent training claim therefore fails to demonstrate the essential elements of neg-

ligence -- i.e. "a duty to the plaintiff, breach of that duty, and injury to the plaintiff proximately

Mobile Manor, Inc., 129 Wn.2d 43, 48 (1996)). Hence the County has not just met its burden of

"pointing out ... that there is an absence of evidence to support the nonmoving party's case,"

Young v. Key Pharmaceuticals, 112 Wn.2d 216, 225 n. 1 (1989), but affirmatively demonstrated

Deputy Sargent's training as of 2003 neither breached any duty nor caused any injury. Because
no genuine issue exists as to this claim, it should be dismissed as a matter of law.
B. ENTIRETY OF PLAINTIFF'S CLAIM IS BARRED BY HIS ASSUMPTION OF RISK

As to the remainder of his suit, plaintiff initially argues only a jury can determine if Dep-

Reép., pp. 8-10. However, the County's motion to dismiss what is left of plaintiff's suit is based
instead on the purely legal ground it owed plaintiff no duty of care because he had assumed the
risk of that injury under the "professional rescuer/fireman's rule." See 4/19/06 Cy S.J. Motion,

pp. 5-12. See also Hertog v. City of Seattle, 138 Wn.2d 265, 275 (1999)(the existence of a duty
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of care is question of law for the court); McCluskey v. Handorff-Sherman, 125 Wn.2d 1, 6 (1994)

(negligence action does not lie if plaintiff cannot establish defendant owed him a duty).

Though plaintiff concedes there is no meaningful distinction between the professional res-
cuer doctrine and the fireman's rule, see P's S.J. Resp., pp. 11-12, he argues "three reasons why
the Professional Rescuer Doctrine is simply ﬁot applicable:" 1) it supposedly was not plead; 2) it
allegedly would only protect "the (iriver of the suspect vehicle;" and 3) being Tun over was some-
how not a risk inherent in conducting a foot pursuit on I-5 of a fleeing vehicle in the dark. See
P's S.J. Resp., pp. 12-17. These "reasons" are devoid of either factual or legal support.

1.  County Answer Asserts Defense Despite Absence Of Any Requirement It Do So

First, the County's prior brief noted that the professional rescuer doctrine/fireman's rule:

... is based on the principle of assumption of risk because, as Division
One notes in Black Indus., Inc. v. Emco Helicopters, Inc., 19 Wn.App.
697, 699 (1978) (citing Strong v. Seattle Stevedore Co., 1 Wn.App. 898,
904 (1970)), "the paid professional rescuer has knowingly and voluntar-
ily confronted a hazard and cannot recover from the one whose negli-
gence created the hazard, so long as the particular cause of the rescuer's
injury was foreseeable and not a hidden, unknown, or extra hazardous
danger which could not have been reasonably foreseen."

See 4/19/06 Cy S.J. Motion, p. 6 (emphasis added). See also 1-1 Premises Liability--Law and

Practice § 1.05 (citing Lowry v. City of Aubum, 111 Wn.App. 1026, 2002 WL 844832, *9, rev.

denied, 147 Wn.2d 1025 (2002)(dismissing officer's claim because the professional rescuer doc-
trine "is based on a broad policy of assumption of risk.") The County's Answer has always ex-

pressly stated in capital letters and underlined: "ASSUMPTION OF RISK: Plaintiff assumed the

risk of the injuries and damages, if any, sustained." _Sie 10/7/04 Answer, p. 4§ 5.7. Hence, if

such is an affirmative défense, it was pled from the outéet. See e.g. Maigarini v. Wash. Jockey
Club, 60 Wn.App. 823, 826 (1991)(summary judgment affirmed because pleading affirmative

defense of "discretionary immunity" included subcategory of "quasi-judicial immunity.")
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'jng that the defendant did not breach a duty owed" so that "[p]rimary assumption of the risk is not

Second, in point of fact, though the professional rescuer/fireman's rule is "stated in

terms of 'assumption of risk," such is used "in the so-called 'primary' sense of the term and mean-

really an affirmative defense; rather, it indicates that the defendant did not even owe the plaintiff

any duty of care." Armstrong v. Mailand, 284 N.W.2d 343, 348 (Minn. 1979) (emphasis added).

See also Krause v. U.S. Truck Co., 787 S.W.2d 708, 712 (Mo. 1990)("A fireman assumes, in the

primary sense, all risks incident to his firefighting activities" and "[plrimary assumption of the
risk is not really an affirmative defense; rathér, it indicates that the defendant did not even owe
the plaintiff any duty of care.") Hence, the defense that defendant owed no duty under the pro-

fessional rescuer doctrine/fireman's rule did not have to be pled because a defendant "need not
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plead as an affirmative defense those elements which-[the plaintiffl must prove." Spraguew.- - -
Sumitomo Forestry Co., 104 Wn.2d 751, 757 (Wash. 1985). Nevertheless, the County did allege
"ASSUMPTION OF RISK" and therefore plaintiff has long been on notice it was claiming he

had knowingly and voluntarily confronted a hazard. See Black Indus., Inc., supra; Strong, supra.

2. Professional Rescuer/Fireman's Rule Protects The County, Not Plaintiff's Assailant

Plaintiff next argues the professional rescuer/fireman's rule here protects only "the driver
of the suspect vehicle," see P's S.J. Resp., p. 14, because it protects "the one whose sole connec-
tion with the injury is that his act placed the fireman or police officer in harm's way" and does not .
"relieve a party whose intervening negligence injures the rescuer."! Id., pp. 13-14 (gub_ting Sut-

ton v. Shufelberger, 31 Wn.App. 579, 287 (1982)).. In so arguing, plaintiff ignorés that even his

' As a matter of law "the driver of the suspect vehicle" would not be liable because he "placed the ... police of-
ficer in harm's way" by requiring police to pursue, but because after his crime required Beaupre's arrival at the
scene he actively drove his car over plaintiff and directly caused the injury in question. See e.g. Complaint, p. 3
13.5. Indeed, an injury caused by a suspect during a pursuit is intentional as a matter of law, see e.g. Board of

County Commissioners of Teton County v. Bassett, 8 P.3d 1079 (Wyo. 2000), and the fireman's rule is "inappli-

cable to intentional torts." McQuillin, The Law of Municipal Corporations, §45.13.50 at p.130 (2002 Rev. ed.)
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a?tiﬁcia]ly constricted view of the .professional rescuer/fireman's rule would still bar both his |
claims for negligent training and for the supposeci driving of Deputy Sargent. This is so because
.any "intervening negligence" exception to the ﬁremain’s rule for acts occurring after a plaintiff
arrives on the scene would not stop dismissal 6f his claim for prior negligent training. Similarly,
plaintiff's acknowledgement that the doctrine protects those "whose sole connection with the
injury is that his act placed the ... police officer in harm's way" requires dismissal of his driving
claim also because his own experts concede Deputy Sargent's driving did nothing more than
place Beaupre "in harm's way" of the suspect car. _Sgg Ex. "B:" Van Blaricom Dep., p. 46 Ins 17-
22; Ex. "C:" Ginter Dep., p. 112 I 22-p. 113 In 1. |

Further, piaintiff not only articulates an artificially narrow view of the doctrine that does

nothing to-defeat summary jud gment; but makes no-attempt-to- supply any underlying ratienale- - -
for it. Indeed, plaintiff nowhere attempts to conﬁoﬁt the County's actual summary judgmeﬁt
analysis, the case law cited by the County, or its underlying public policy rationale. Rather,
plaintiff only states vaguely that the County somehow seeks "to extend the reach of the Profes-
sional Rescuer Doctrine and the Fireman's Rﬁle not only well beyond the boundaries created for
these doctrines by Washington courts, but in direct contravention of the case law of this State."
P's S.J. Resp., p. 11. However, plaintiff nowhere explains how the County supposedly seeks to

"extend" the doctrines beyond the authority it cites or how such would contravene -- "directly" or

otherwise - Washington law. Indeed, plaintiff can cite no Washingfon authority that applies the

"intervening negligence" exception to the professional rescuer/fireman's rule to anything beyond
the negligent or intentional acts of third parties that were not in furtherance of a rescue operation.
Plaintiff flatly refuses to address the overwhelming cited authority holding to the contrary that

"the common law exception for independent [intervening] acts" upon which he bases his opposi-

tion "is inapplicable and does not allow a personal injury action by a public safety officer against
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a fellow safety officer for actions taken in furtherance of a joint public safety operation" and

therefore the intervening negligence exception applies "only to negligent and intentional acts of

the victim and other third parties that are not in furtherance of a rescue operation." City of

Oceanside v. Superior Court, 96 Cal. Rptr. 2d 621 (Cal. App. 2000) (reversing denial of summary

judgment and dismissing suit concerning acts of a fellow rescuer)(emphasis added).’
Plaintiff fails not only to confront opposing authority, but also its policy grounds for ap- -
plying the fireman's rule to "joint operations" -- which are the same grounds used for Washing-
|

ton's analysis of the doctrine. Our Division One of the Court of Appeals -- following California

precedent -- recognizes that the professional rescuer/fireman's rule bars suit by public officials

-because "[p]ublic policy demands that recovery be barred whenever a person, fully aware of a

13
14
15
16
17
18
19
20
21

22|

23
24
25

hazard-created-by-another'snegligence; voluntarily eonfrents-therisk-for compensation:"- Blaek

Indus., Inc., 19 Wn.App. at 699-700 (citing inter alia Walters v. Sloan, 142 Cal.Rpt. 152 (1977).

Courts recognize these "same public policy considerations underlying the application of the
firefighter's rule to exonerate the victim should also apply to exonerate a fellow [rescuer] whose
presence and actions are in furtherance of the joint rescue operation" because it "would be

anomalous to exonerate the victim but not thé fellow [official] from a personal injury action by

| an injured [official]." City of Oceanside, 96 Cal.Rpt. at 631.

In addition to offering no authority or any good countervailing rationale to oppose the

? See also e.g. Calatayud v. State of California, 959 P.2d 360 (Cal. 1998) (reversing and requiring summary
Jjudgment dismissal where officer was accidentally shot by fellow officer during arrest attempt); Hamilton v.
Martinelli & Associates, 2 Cal. Rptr. 3d 168, 178 (Cal. App. 2003) ("the independent acts exception does not
apply" where plaintiff officer was injured by fellow officer during training because she "assumed the risk that
she would be injured during the course of the traihing."); McElroy v. State of California, 122 Cal.Rptr.2d 612
(Cal. App. 2002)(affirming summary judgment where officer's patrol car collided with another during a pursuit);
Famam v. State of California, 101 CalRptr.2d 642 (Cal App. 2000) (affirming summary judgment dismissing
policeman's suit against fellow officer and his employer for dog bite during attempted arrest); Seibert Security
Services, Inc. v. Superior Court, 22 Cal. Rptr.2d 514, 522 (Cal. App. 1993) ("Unless the police officer or fire-
fighter has come to a specific location to perform a specific immediate duty, and the defendant's unrelated negli-
gent or intentional conduct increases the risks inherent in performing that duty [citations omitted], this exception
is similarly inapplicable.") (emphasis added). :
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duty to fellow officers during "joint operations" compromises public safety. Courts repeatedly

|| tated that the suspect vehicle be stopped before it collided with and killed on-coming I-5 drivers.

County's authority and analysis, plaiiitiff nowhere disputes the courts' conclusion that imposing a

note that imposing a duty of care toward other officers during a crisis créates the potential for
conflicting duties because a peace officer's primary duty is to protect the public and the "dis-
charge of these duties takes precedence over avoiding injury to fellow officers, particularly when
respondmg toa rap1d1y developmg emergency-or crisis." Calatayud, 959 P.2d at 367-68. Here it

is uncontested plaintiff's injury occurred precisely when the rapidly developing emergency dic-

See e.g. Ex. "B:" Van Blaricom Dep., p. 32 Ins 7-25; Ex. "C:" Ginter Dep., p. 57 Ins 5-22. Courts

further recognize that a failure to apply the fireman's rule to fellow officers during an emergency

here, plaintiff likewise admits this suit made him fear fellow officers might not "back him up" in

| example of why the professional rescuer/firernan's rule exists, the doctrine protects the County

carries "thep@t@ntiali@r—impai-l:ing-diseip-]ine—ahd—thé—team—werk—v&lues—t-hat—ar%i‘e&l-te—effec—t—ive :

firefighting and law enforcement." Galapo v. City of New York, 744 N.E.2d 685, 688 NY

2000) (affirming dismissal of suit against fellow policeman). See also 959 P.2d af 368 (it would
"seriously compromise public safety during joint operations if the threat of a lawsuit accompa-
nied evéry failure to exercise due care in effecting an arrest, quelling a disturbance, extinguishing

a fire, or handling any of the other functions public safety members routinely discharge™). Sotoo

the field. See 2/27/06 Fischnaller Declaration, Ex. "1" p. 12 (item 6), p. 14 (item 13).
Because plaintiff offers neither legal authority nor policy rationale opposing the County's

authority or analysis, and because the public policy concerns raised by this suit are a textbook

and its ofﬁcers -- not the driver of the suspect vehicle who actually ran plaintiff over.

3. Being Run Over Was A Known Risk Of Beaupre's Nighttime I-5 Foot Pursuit

Finally, citing Maltman v. Sauer, 84 Wn.2d 975, 978 (1975) for the principle that "the
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(1992), Ward v. Torjussen, 52 Wn.App. 280 (1988), and Sutton v. Shufelberger, 31 Wn.App. 579

“court held only that the professional rescuer doctrine did not apply there because its "elements are]

professional rescuer ... does not assume all the hazards that may be present in a particular rescue

operation," see P's S.J. Resp., pp. 15-16, plaintiff ciaims Ballou v. Nelson, 67 Wn.App. 67

(1982), supposedly applied this principle to preclude the application of the professional rescuer
doctrine/fireman's rule. Plaintiff therefore argues this Court for some reason should do so as-
well. See P's S.J. Resp., pp. 15—1:7. Howeve.r, even é cursory analysis reveals none of the cited
cases support plaintiff's argument or his opposition to summary judgment.

First, the scope of the hazard assumed by an officer responding to an emergency was not

the basis for two of plaintiff's three cited decisions. Contrary to plaintiff's assertion, the Ballou

13
14

15
16

17,
18

19
20
21
22

23

24
25

absent" since-in-that case "there was no rescue” and-"the-officers-were not-injured by the-defen-- -

dants' negligence; rather they were injured by the defendant's criminal assaults.”" 67 Wn.App. at

73-74. See also supra, p. 5n. 1. Here, of course, it is undisputed plaintiff was responding to an
emergency and that his claim égainst the Counfy is expressly for "negligence." See Complaint, p.
3 IV. Similarly, Mrd_ nowheré discusses the scope of a hazard assumed by an officer respond-
ing to an emergency, but is based -- as earlier noted by plaintiff himself, see P's S.J Resp., p. 14 -
on the previously discussed and here inapplicable principle that usually "the rule does not apply
to the third party whose intervening negligence injures the official while he is in the performanée

of his duty." 31 Wn.App. at 588. See also discussion supra at pp. 5-8.

Second, though the last cited case of Ward v. Torjussen at least actually addresses the
scope of the hazard assumed by a professional rescuer, it too provides plaintiff no support. This

is shown simply by applying the test set out By our Supreme Court in Maltman v. Sauer, 84

Wn.2d 975, 979 (1975), to the facts of Wardiand then to those of the instant case. Contrary to

plaintiff's claim that Maltman "fails to give us much direction as to exactly which risks a profes-
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| sional rescuer assumes in a given case," P's S.J. Resp., p. 16, our highest state court in fact ex-

| pressly explained "the proper test ... is whether the hazard ultimately responsible for causing the

| injury is inherently within the ambit of those dangers which are unique to and generally associ-

ated with the particular rescue éctivitv." 84 Wn.2d at 979. See also Ward, 52 Wn.App. at 286-87

("the test for determining when the doctrine would prohibit recovery includes an evaluation of
whether the hazard is generally recognized as being within the scope of the particular rescue
operation.") Hence, in Ward the Court appropriately noted that "a prowler assist call does not
inherently involve the hazard encountered here" of a collision with an uninvolved citizen before

having even arrived at the scene.

In contrast, the instant injury occurred at the scene of a foot pursuit on I-5 at night when

1 Plaintiffwas-run over by-the-very suspect-he was-trying to-arrest for eluding Unlike Ward; here |

the "hazard ultimately responsible for causing the injury" was that of being supposedly bumped .
by another pursuing patrol car or run over by the susISect while pursuing him on foot on a dark-
ened freeway. That such an injury is "inherénﬂy within the amb:it of those dangers which are
unique to and generally associated with the particular rescue activity" of pursuing and arresting
an eluding suspect is confirmed by plaintiff's admission he knew a risk of foot pursuits included
the chance of being hit either by other pursuing patrol cars or the suspect's car. See Ex. "A:"
Beaupre Dep., p. 63 In 7-p. 64 In 4 (prior knov;‘rledge another deputy had been struck by patrol car
during a foot pursuit); id, ex. "2" p- 4 (statement immediately after injury that, in getting out of -
his paﬁol car on I-5 and confronting on foot the escaping suspect vehicle in the dark, he knew he
had to take precautions "so that it couldn't easily run over me ...."). Because when plaintiff left |
his patrol car and ran on I-5 he was "fully aware" o_f the "hazard" of being hit by a fellow officer's

patrol car or run over by the fleeing suspect, yet voluntarily confronted "the risk for compensa-

| tion," Black Indus., Inc., 19 Wn.App. at 699-700, he "canmot complain of the negligence which
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| accidentally shot by fellow officer during arrest attefnpt) ; McElroy v. State of California, 122

created the actual necessity for exposure to those hazards.” Maltman, 84 Wn.2d at 979.
Third, as plaintiff candidly admits, if his; standardless analysis of the scope of the hazard is

correct, it will be "very difficult, indeed, to imagine what risks are inherent in police work." See

P's S.J.Resp., p. 17. Fortunately his difficulty is not shared by our state courts which have had no

problem dismissing suits where professional réscuers have assumed the risk. See e.g. Maltman

supra.; Black Indus., Inc., supra; Strong, supra; 1-1 Premises Liability § 1.05 (citing Lowry,

supra). S.imilarly, decisions -- previously cited by defendant but ignored by plaintiff -- that have

specifically addressed injuries occurring during a pursuit or at the scene of an attempted arrest

likewise have no problem finding the professional rescuer doctrine/fireman's rule bars suit

against fellow responding officers. See e.g. Woods v. Warren, 482 N.W. 2d 696 (Mich. 1992)

—(firemen'sraleprecluded officer's-suit-of city-for-accident during pursuit); MeGhee v Michigan -

State Police Dept., 459 N.W. 2d 67, 68 (Mich. App. 1990) (state not liable for suspect vehicle's
collision with officer because "a police officer's injury resulting from a high-speed chase consti-
tutes a foreseeable occurrence stemming from the performance of the officer's police duties");

Calatayud, 959 P.2d 360 (reversing and requiring summary judgment dismissal where officer was

Cal.Rptr.2d 612 (affirming summary judgmént where patrol car collided with another during

pursuit); Farnam v. State of California, 101 Cal. Rptr.2d 642 (Cal App. 2000)(affirming summary

judgment dismissing suit against fellow officer and his eniployer for dog bite during an arrest).
LR CONCLUSION
In upholding a summary judgment dlsmlssal under the professional rescuer's doctrine,
Maltman explained that "it is the business of professional rescuers to deal with certain hazards,
and such an individual cannot complain of the negligence which created the actual necessity for

exposure to those hazards." 84 Wn.2d at 978-79. This is s0, as another court notes, because
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"[r]equiring members of the public to pay for injuries incurred by officers in such responses asks
an individual to pay again for services the community has collectively purchased" and "[a]llow- |
ing recovery would cause a proliferation of litigation aimed at shifting to individuals or their
insurers costs that have already been widely shared." Moody, 38 P.3d at 1142. Hence, as Divi-
sion One explains: "Public policy demands that recovery be barred whenever a person, fully
aware of a hazard created by another's negligence, voluntarily confronts the risk for éompensa— _

tion." Black Indus., Inc., 19 Wn.App. at 699-700 (affirming summary judgment based on profes-|

sional rescuer doctrine) (emphasis added). Accordingly, as was explained in a similar case where
apoliceman sued for being harmed by a fellow officer during an arrest:

Here, there was an attempt to apprehend a felon, an activity that poses
danger not only to the officer but also to the public. Plaintiff and de-
fendant shared the objective to effect an arrest under these dangerous
conditions. The duty of care the officers owed to the public under
these circumstances precludes their owing a duty of care to each other.
The hazard posed ... is inherent in the activity the public hired plain-
tiff to perform.

Farnam, 101 Cal.Rptr.2d at 647 (affirming summary judgment dismissing suit).

Having shown no genuine issue df material fact exists and that the law and public policy
bar any duty for this joint attempt to apprehend a dangerous suspect, plaintiff's claim for negli-
gent training and for his supposed contact with his fellow officer's patrol car is barréd as a matter
of law because it was "inherent in the activity the public hired plaintiff to perform."

DATED THIS éﬂ\DAY OF MAY, 2006.

GERALD A. HORNE
Prosecuting Attorney

.
DANIEL R. HAMILTON

Deputy Prosecuting Attorney
Attorneys for Defendant Pierce County

PH: 798-7746 / WSBA #14658
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Honorable John P, Erlick

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,

Plaintiff, NO. 04-2-23610-0 SEA

VS.
PIERCE COUNTY, ' " | SUPPLEMENTAL AFFIDAVIT OF
DANIEL R. HAMILTON IN SUPPORT
OF SUMMARY JUDGMENT

Defendant.

NOTED ON MOTION CALENDAR:
MAY 19, 2006

STATE OF WASHINGTON )
County of Pierce > )
DANIEL R. HAMILTON, being first duly sworn on oath, deposes and states as follows:
1. That he is one of the attorneys for defendant in the above-entitled action and
makes this affidavit based on personal knowledge.
2. That attached as Exhibit “E” are true and accurate cop1es of pages 99 and 100
from the March 9, 2006 deposition of Donald Ginter.

3. That attached as Exhibit “"F" are true and accurate copies of page 51 and

exhibit "8" from the March 7, 2006 deposition of plaintiff Curtis Beaupre.

SUPPLEMENTAL AFFIDAVIT OF DANIEL R. HAMILTON IN SUPPORT OF Pierce County Prosecuting Attorney/Civil Division
SUMMARY JUDGMENT - 1 ; 955 Tacoma Avenue South, Suite 301
cabrsjoaff.doc 3 P age 123 Tacoma, Washington 98402-2160

King County Cause No. 04-2-23610-0 SEA Main Office: (253) 798-6732

Fax: (253)798-6713
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Further ybur affiant sayeth naught.

eVl s

DANIEL R. HAMILTON

SUBSCRIBED and SWORN to before me this l Z day of MAY, 2006.

SUPPLEMENTAL AFFIDAVIT OF DANIEL R,

SUMMARY JUDGMENT -2
cabrsjoaff.doc
King County Cause No. 04-2-23610-0 SEA.

t 0t Mot . 7 V.o -, RIS
. sm;'?of gushingion

ﬁHRIS‘ﬂNA M. DUREN

d iy Appolntment Expires ARt L o op

HAMILTON IN SUPPORT OF

Page 124

NOTARY PUBLIC inZ ang for

the State of Washington,
Residing at  ~/ a o )
Commission Expires: 4#—[-07.

Pierce County Prosecuting Attorney/Civil Division
955 Tacoma Avenue South, Suite 301

Tacoma, Washington 98402-2160

Main Office: (253)798-6732

Fax: (253)798-6713




Donald W. Ginter, Jr.

——-"

March 8, 2006

A S T R R O S

. ' Page 1 g
1 IN THE SUPE.RIOR. COURT OF KING COUNTY, WASHINGTON: |
3 CURTIS A. BEAUPRE, ’ )
4 Plaintiff, )
) No. 04-2-23610-0 SEA
5 vs. ) I
S )
6 PIERCE COUNTY, )
_ ) i
7 Defendant. ) §
:
DEPOSITION OF DONALD W. GINTER, JR. ‘
9 Wednesday, March 8, 2006 g
10 %
11
APPEARANCES L
12 .
13
For Plaintiff: J.E. Fischnaller
14 Attorney at Law
_ 10900 NE 4th Street
15 Suite 2300
Bellevue, Washington 98004 ;
16 , §
| 17 For Defendant: Daniel R. Hamilton .
' ' Office of the Prosecuting Attorney :
18 955 Tacoma Avenue South
' Suite 301
19 ‘Técoma, Washington 98402
20" , ,
Also present: Curtis A. Beaupre
21. o
22 b
23
24  Reported by: Lori A. Porter, CCR-RPR ;
License No. 299-06
25
253.627-8543 | Page 125 i “ 800-507-8273
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All right.
He just had a prior backing accident, and they're going to -
-give him the lowest degree of discipline there is on their §

Page 99

"This accident here" being --
They should have considered it.
Hold on. "This accident here," do you mean the 2003

accident?

T T R R B S R T T

No.
The '98 accident?
Right.

How do you know they didn't do that? How do you know they

Y R S e e T e

didn't look at the '96 accident in 1998.and make whatever
decision they made?
Well, first of all, if he would have -- it says here that he

was found preventable. His second accident was found

T

preventable, and he was awarded one point.

schédule. Besides that, they're not giving him any
retraining.

Let me ask a quéstion. The prior accident was -- you said
"ﬁust." That was two years difference between '96 and '98?
Okay. Two years.

How many accidents were you in when you were in the State

Patrol?

T 2 e T e T S T S S S o B T 7 R

I had quite a few.

Hok many? %

Page 126 rs :
L 800-507-8273
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2 0.
3 A.
4 Q.
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7 A,
8
s o.
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11‘
12 A.
13 Q.
14
15
16 A.
17
18
19 o.
20 A,
21
22 Q.
23 A.
24 Q.
25 A.
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Page 100

It could have been 15. I don't khow.

How many 5f those were backing accidents?

None.

So there's something specia1>ébout backing accidents?

Yes, there is.

What's that?

Because it's a deliberate act by the driver to control his
vehicle.

Wasn't that the same with any -- I mean just because they're
going backwards doesn't make it any more or less deliberate
than when it's going forwafd, does it?

Yes, it does. 'In my estimation it does.

I would hope that any mdveﬁent of the car is deliberate.
You've lost me there as to.why going backwards is somehow
more deliberate than goiﬁg forward.

Because, first of all, younre not supposed to be driving
very fast. There shouldn't be any damage. This -- in this
case right here --

Again, you're talking about '98 when yéu say "thig"?

Right. |

Bells should have rang.

. What makes bells ring because of a backing accident in '98?

The previous backing accident that he had --
Of 1967

That's right.

'Pag6127
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IN ?HE SUPERIOR COURT OF KING COUNTY, WASHINGTON

CURTIS A. BEAUPRE,

PIERCE COUNTY,

Plaintiff,

Nt et e e

NO. 04-2-23610-0SEA

CopY

. 2 i
R

vs.

Defendant;

e P N et e s s s

DEPOSITION OF CURTIS BEAUPRE
TUESDAY, MARCH 7, 2006

CIVIL DIVISION
COPY RECEIVED (

MAR 20 2006 APPEARANCES

GERALD A HORNE |
PIERCE COUNTY PROSECUTING ATFORNEY

For Plaintiff: '~ J.E. FISCHNALLER

Attorney at Law
10900 NE 4th Street, Ste 2300
Bellevue, Washington 98004

For Defendant: . S DANIEL R. HAMILTON

Deputy Prosecuting Attorney

Pierce County Prosecuting
Attorney's Office

955 Tacoma Avenue, Ste 301

Tacoma, Washington 98402-2160

Court Reporter: VICKY L. PINSON, RPR-CSR

License No. 2559

Page 1

253-627-8543

" James, Sa Page 128 “ourt Reportetrs
" w

RXHIBIT NO.

800-507-8273



URTIS BEAUPRE - BY MR. HAMIL&QN 3/7/06

sure.
Do you know of anyone’ in Washington state who has ever

recommended that a Washington agency adopt either proximity

alarms or backup alarms for police vehicles?
A No, I dé not.
:'Q Now, you've had —--
THE WITNESS: Do you mind if we take a break?
MR. HAMILTON: Yeah, T was just-going to say that.
(Break in proceedings.) |
'éy MR. HAMILTON:
0  You've had driving accidents while yéu were on the job. 1Is
that correct?

A Yes.

Q You've had at least seven accidents during your career?

A I don't know.
| (Exhibit No. 8 was marked for identification.)

Q Showing you what's been marked Exhibit 8, I'll ine you a

moment to look at thatf
Does that appear to be a record of your total points

accumulated to date vis-a-vis the accident case log or the
Accident Review Board?

A I really don't know what it is. It says, Total Points
Accumulated to Date.

Q Your name on the side, Beaupre Curtis?

A Yes.

‘Page 51

James, Sanderson & lLowers Court Reporters
253-627-8543 ( Page 129 800-507~-8273
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~OTAL POINTS ACCUMULATED TO DA, _.
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)

d . ID# Bc?a?‘?ed " Case# | Proventatie ,;re‘z:tb,. Points Commenté: . Total Points
"Yp, Gurtls 91-018 | 6/29/92 | 92-253-0520 |. v 5

u.afre, Curlls | 01-018 | 6/20/92 | 92-305-0005 | v 1

Bupre, Curtls 91-018 | 11/13/95 | 95.207-0425 | ¥ 1 s oin
g, Qurtls "~ Ul 01018 |40/17/97 | 07174-0152 - _v 0 :
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Hon. John P. Erlick

SUPERIOR COURT OF WASHINGTON

‘FOR KING COUNTY .
i )
lcurTis A. BEAUPRE C) :
' . Plaintiff, )  Nou 04-2-23610-0 SEA'
: )
VS, ) ORDER ON MOTION FOR
‘ ) SUMMARY JUDGMENT
PIERCE COUNTY ) . '
Defendant ) . [Breposed—

19 ||

This matter having come on regularly for hearmg this day before the I

|undersigned Judge of the above entltled Court upon P1erce County’s Motion

for Summary Judg,ment;. the Court having' reviewed the files and records |

17| herein, and be'ing;r otherwise fully ‘advised in the premises, and having |

18 |

specifically reviewed and considered:
1 Pierce County’s Motion for Summary Judgment;

2. The Affidavit of Daniel R. Hamilton in support of Summary
Judgment, together with all e‘xhibits attached thereto;

o8, Exhibit “E” (Ginter report) to the March 6, 2006 Supplemental
: Hamilton Affidavit;

4. Exhibit “1” to the' February 27, 2006 Fischnaller Declaration;

5. The Table of Authorlt1es of foreign law cited by the defendant, |
together with all authorities thereunto attached; o
. . F . ) . .

ORDERON MOTION FOR SWMY JUDGMELL’; 1 JE. F A \LLER

Page 131 10900 NE 4™st, Sy Ballevus, WASB004 |
- PHONE: 1007 FAX: 425-820-5648
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6 1B, relatmg to backup alarms, and in § 4.4 C, relating to prox1m1ty alarms, |
17
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6.  The defendant’s proposed ‘Order on Pzerce County’s Motlon for |
Summary Judgment;

7. The Declaration of J.E. Fischnaller in Opposmon to Defendant’s |
Summary Judgment Motion, together with all exhibits
" thereunto attached .

8. Plamtlﬁ’s Response to Pierce County’s Mot1on for Summary'
S Judgment

o 7. Plamtlffs proposed Order on -Pierce County’s Motmn for |
' 'Summary Judgment; )

9. / /
: 10: _' The oral. argument of counsel for both part1es,
N OW THEREFORE it is hereby

ORDERED, ADJUDGED AND DECREED that the defendant P1erce

County’s Motlon for Summary Judgnient be, and the same is hereby, demed

[in all respects except that the allegations of the Complamt set forth inq 4 4

both of Wh1ch plaintiff has prewously abandoned, are hereby dismissed.

DONE IN OPEN COURT this / '-5/- day of _« / (//)/ L‘ , 2006.
ﬂfT Tﬁ’ CHED \TlQpAfdM P: Erlick, Judge
o] of the above entitled Court
Presented by: ' : -
- Law Offices of : D

J.E. FISCHNALLER

Flschnaller (WSBA #5132)
Of Attorneys for Plaintiff

| ORDER ON MOTION FOR SUMMARY JUDGMENT - 2 - LA ' .
| . L ‘ J.E. %LER

10900NES™s, Beliovue, WA 96004
Page 132 PHONE: 1007 FAX: 425-820-5643
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ATTACHMENT TO ORDER ON SUMMZARY JUDGMENT

ORDERED, ADJU GED, AND DECREED that this Court certifies that the instant order involves

| controllmg questlons of law as to which there is substant1a1 ground for a drfference of opinion and that

1mmed1ate review of this order may matenally advance the ultlmate termination ,of the 11t1gat10n

pursuant to RAP 2. 3(b)(4) This matter is STAYED until further action by the Court of Appeals on the

| 'Court’s certlﬁca’tlon
ORDER ON MOTION FOR SUMMARY JUDGMENT - 3 ' JolnP. Elick, Judge
: : King County Supenor Court
s . ) 516 Third Avenue
Page 133 Seattle WA 98104

(206) 296-9345




+ 10

11

12

14 ||

16

17

18

19

20
21

22

23

13 |

15 |

IN TI-]ZE SUPERIOR COURT OF THE STATE OF WASHIN GTON

IN AND FOR KING COUNTY
|| CURTIS A. BEAUPRE, D
. D
Plaintiff, D '
| ' D No. 04-2-23610-0 SEA
VS. 2 —
| | ) MEMORANDUM OPINION

PIERCE COUNTY, :
oU | )
Defendant. D

The issue presented to this Court is whether Washington courts extend the "fireman's rule" or
professional rescuer doctrine to the alleged negligent acts of fellow officers or rescuers. This issue has
not previously been addressed and resolved in established Washington law.

Washington courts have long recognized the "fireman's rule" or professional rescuer doctrine

-shields the rescued person from 11ab111ty toa professmnal rescuer. See Maltman 12 Sauer 84 Wn.2d 975,

979, 530 P.2d 254 (1975); Wara’ V. To;yussen 52 Wn. App. 280, 287 (1988). Traditionally, the rescue

doctrme applied to a rescued person's liability, not a third party's ‘liability, to an injured rescuer.
Maltman, 84 Wash. 24 at 976-77. The professional rescuer doctrine protected the rescued person from
liability to a professional rescuer, but a professional rescuer may collect damages from a third party if

that party's negligent intervening actions are not a reason for the rescuer being at the scene. Ward v.

MEMORANDUM OPINION - 1 - _John P. Erlick, Judge
. : King County Superior Court
o : 516 Third Avenue
’ " Seattle WA 98104
Page 134 (206) 296-9345
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Torjussen, 52 Wash. App. 280, 287-88, 758 P.2d 1012 (1988). The test is the third party's lack of |
connection to ﬂie need for rescue. In general, in order for a party to be liable to a profeSSional rescuer, |
the party must have had nothing to .do with the reason why the professional resouer was at the scene. See’
Ward, 52 Wesh. App. 280 at 288, 758 P.2d 101.2' In other words, the professional rescuer assiimes the
risks involved with the.need for the rescue.

The professional rescuer doctrine developed as an exception to the rescue doctrine and is based

.on a broad policy of assumption of risk. A professional rescuer assumes certain risks inherent in his or.

her job and niay not collect darnages from one whose negligence brings about those 'knoWn risks.

Maltman v. Sauer, 84 Wash. 2d 975, 979, 530 P.2d 254 (1975) (holding that a professronal rescuer may

not collect damages from a neghgent imperiled person When the "hazard ultimately responsible for
causing'the. [rescuer's] injury is inherently Within the ambit of those dangers which are unique to and
generally a53001ated w1th the particular rescue act1v1ty" ) . Washington courts have apphed this doctrine

to bar recovery for anyone who is fully aware of a hazard caused by another's negligence and who

‘voluntarily confronts the risk for compensation. See, e,g., Black Indus., Inc. v. Emco Helzc,opz‘ers, Inc.,

19 Wash. App.. 697, 699-700, 577 P.2d 610 (1978). As noted by our Supreme Court in Maltman v.
Sauer: |

-Stated affirmatively, it is the business of professional rescuers to deal with
certain hazards, and such an individual cannot complain of the negligence
which created the actual necessity for exposure to those hazards. When the
injury is the result of a hazard generally recognized as being within the
scope of dangers. identified ‘with the particular rescue operation the doctrine
will be unavailable to that plaintiff.

84 Wn 2d 975 979, 530 P.2d 254 (1975)
Courts frorn other JUIISdlCthI’l have d1v1ded over the scope of the assumption of risk analysis. Compare
Cooper v. City ofNew York, 81 N.Y.2d at 598, 619 N.E.2d at 376-77, 601 N.Y.S.2d at 439-40 (1993)

and City of Oceanside v. Superzor Court, 81 Cal. App. 4th 269 277-279 ( 2000) (barring recovety from
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other agency providing professional rescue) with Vasquez v. N. :Counzjy Transit Dz’sz‘., 292 F.3d 1049,
1056 (9th Cir. 2002) (applying independent cause exception to product liability injury).

California, in particular, has developed co_h_sidexable case law determining whether the doctrine

- should bar recovery by professional rescuers from professional rescuers from other agencies. However,

California courts have focused largely on interpretation of a California statute, section 1714.9(a)(1) that

i reimposes a duty of ordinary care (see Civ. Code, § 1714), which would otherwise be ..abrogated- by the

ﬁreﬁghtefs rule. In "const‘ruingv the meaning apd scope of that statute, California courts have considered
the .irﬁeﬂt of its iegislature and pﬁblic policy consideratioﬁs. 'In‘Calatc‘zyud‘ V. Stafe 'éj"Calzj’ornia, 18 Cal.
4th 1057 (1998), the California court concluded that any person;" as used in section 1714.9(a)(1), does
ﬁot include fellow pﬁblic safety éfﬁcérs jo'intly.en.gaged in"a public safety oﬁeréﬁon and the é’ta‘tutory
exception to the ﬁreﬁghfer’s rule is ~inapp1ipab1e to aétioné between public safety officers a:risiﬁé out of

conduct during a joint public safety operatioh. Relying on Calatayud, the California Court of Appeals,

in a leading case of City of Oceanside v. Superior Court, 81 Cal. App. 4th 269, 277-279 (Cal. Ct. App.

2000), noted the four public policy considerations set out by the Calatayud court for disallowing

recovery from fellow professional rescuers:

First, public safety members, howevélj, have a -primary Aresponsibility for the ﬁrotection of the
public they serve. Souﬁd policy mandates thaf the dischérge of these duties takes precedence over
avoiding .injury to fellpw officers, particularly when rgsbonding to a rapidly developing emergency or
crisis. The expangive reach of the statute could seriously compromise i)ublic safety during joint

operations if the .t'hreat of a lawsuit accompanied every failure to exercise due care in effecting an arrest,

quelling' a disturbance, extinguishing a fire, or handling any of the other functions public safety

members routinely discharge.
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A second public policy consideration cited by the court was "the cost—spreading. rationale . . .

-underlying the ﬁreﬁghter’s rule: 'to permit firefighters to bring actions for injury caused by responding

| to a fire would involve the parties in costly litigation over rights of subrogation vvithoul substantially

benefiting the firefighter, who is compensated either by the retirement system or the worker's
'compensation system. The public will pay »the bill,‘wllether the firefighter is compensated by public
benefits ~_derlved from taxaﬁon, or from insurance proceeds. that must be purchased.”” |

| Ath1rd public policy consideration cited by the court wals efﬁcient judicial administration. Tbe '

court stated: "Extending section 1714.9(a)(1) to fellow officers jointly discharging ‘their duties would |

| impair efﬁcient judicial ‘adminjstration anotheér policy served by the firefighter's rule. ‘The 'difficult

problems of deterrmmng causat1on [c1tat10n] are mult1pl1ed in cases turmng on the propnety of chosen
pohce tactics or emergency procedures and in reality may simply mvolve a Judgment call on the part of
the ofﬁcer who madvertently inflicts injury.

'. A fourtlr public policy consideration cited by the court was the exclusivity of Califomie's ’ |

worker's co'mpensation' system.. The court stated: "Construing section 1714.9(a)(1) as extending to

| jointly engaged fellow officers ‘would also create serious anomalies in the law because section 1714.9

preserves the exclus1v1ty of the Workers Compensation Act. (Civ. Code, § 1714.9, subd. (d).) Thus, an

injured officer would be allowed to sue when the neghgent ofﬁcer was employed by another agency but

not by his own employer.

City of Oceanside v. 'Superior Court, 81 Cal. App. 4th 269, 277-279 (Cal. Ct. App. 2000).
These public policy arguments are persuasive under-California’s statutory scheme. However,
Washington has no corollary to California Civ. Code, § 1714. To the contrary, the Washington

legislature enacted R.C.W.§ 41 .26.28'1, which provides:
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Cause of action for injury or death, when:

If injury or death results to a member from the intentional or negligent
act or omission of a member's governmental employer, the member, the
widow, widower, child, or dependent.of the member shall have the
privilege to benefit under this chapter and also have cause of action
against the governmental employer as otherwise provided by law, for

. any excess of damages over the amount received or receivable under this
chapter.

|| Thus, many of t.he: policy considerations outlined by the California courts seem inapplicablé in light of

this statute: the cost-spreading rationale, the exclusivity of workers’ cOmpenSétion, and the anomaly of

| being allowed to sue when the negligent ofﬁcex was employed by another agency but not by his own

|l employer.. Rather, the intent of our Legislature appears to be to pr.ovidé.broader protection to law

e‘mforcefnent_ ‘ ofﬁcer's' by ¢xﬁanding -recox.fery beyond the workers’ compensation limitation. Thus,
application of the;v professiorial rescuers’ doctr’ine in emergéncyv responses would create its own anomaly
in th1s state. An ofﬁcer leavmg the station parkmg lot and struck by a fellow officer’s vehicle could
recover under R.C. W§ 41 26 281 but an officer respondmg to a call struck by the same ofﬁcer s
vehicle at the scene could not. Courts should int_erpret statutes to avoid absurd or strained results so as
not to render any language superfluous. Fray v. Spokane County, 134 Wn.2d 637, 648 (1998);. Wright v.
Engum, 124 Wn.2d 343, 351-52, 878 P.2d 1.198'(1'994'). | |
Moreovér, there is an equally cémpelling policy reason for not expanding the assumption of risk
doctriné to the negligent acts éf fellow officers. In Cooper v. City ofNéw York, the dissenting judge
disagreed with the majority on a public policy standpoint. He noted the paradoxical situation created by.

limiting recovery as to fellow officers:

/1r
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. that 1mmed1ate review of the order may materially advance the termination of the litigation, and agrees

As between a negligent member of the general public-and a trained
police officer or firefighter, losses due to negligence at the scene of the
emergency should be assumed by the trained expert. However, no -
similar policy consideration justifies application of [the Firefighter's]
rule where the plaintiff and the tortfeasor are presumably equally
trained, and where the plaintiff, a passenger in a negligently driven
. police car, had no more-opportunity than a member of the general
public would have had to employ any speclal skills to avoid injury.
Cooper v. City’ of New York 81 N.Y.2d at 598, 619 N.E. 2d at 376- 77,601 N.Y.S. 2d at 439 40
For the foregoing reasons, this Court denies defendant Pierce County’s motior for summary
judgment on the issue of the 'professional rescuer doctrine. The Court also finds genuine issues of
material fact with respect to the alleged negligent training of Deputy- Sargent and denies defendant’s
motion for summary judgment on that issue. For the reasons '-stated'a't oral argument on this motion, the

Court concludes that the issue of the applicability of the professional rescuers doctrine to the facts of this

case is a controlling issue of law as to which there is a substantial ground for difference of opinion and |

to certify this issue pursuant to RAP 2. 3(b)(4) in 1ts summary Judgment order entered

| eontemporaneously with this oplmon
15|

DATED this 15" day of June, 2006.

el

- | T()H’l(/I P. ERLICK Judge
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,

Plaintiff,
Vs.

PIERCE COUNTY,

Defendant.

| NO. 04-2-23610-0 SEA

PIERCE COUNTY'S MOTION FOR
RECONSIDERATION OF ORDER

DENYING SUMMARY JUDGEMENT

NOTED ON CALENDAR:
JULY 11, 2006

I. RELIEF REQUESTED

Pierce County moves pursuant to CR 59(a)(7) and CR 59(a)(9) for reconsideration of the

Court's order denying its motion for summary judgment.

II. STATEMENT OF FACTS

On June 15, 2006, Pierce County's motion for summary judgment was denied on

grounds not raised in plaintiff's brief and therefore on grounds which the Court was denied the

benefit of a full discussion and legal analysis. Compare generally Mem. Op. with P's S.J. Resp.

For the reasons stated below, Pierce County respectfully requests the Court grant reconsider-

ation pursuant to CR 59(a)(7) and CR 59(2)(9) and dismiss plaintiff's complaint as a matter of

law.
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III. STATEMENT OF THE ISSUES

1. Should the Court reconsider its denial of summary judgment and dismiss plaintiff's
claims against Pierce County because the common law and Washington's statutory scheme do
not reject, but instead require, protection of police and their employers against liability to other
officers for injuries incurred during their joint response to an emergency?

2. Should reconsideration be granted because the proposed exception to the professional
rescuer doctrine for defendaﬁ'/cs who are professional rescuers is unprecedented, factually inap-
plicable and violates both statute and public policy?

3. Should the Court reconsider its denial of partial sﬁmmary judgment on alleged negli-
gent training because plaintiff did not meet his summary judgment burden on that claim?

IV.  EVIDENCE RELIED UPON

1. April 19, 2006 Hamilton Affidavit in support of Summary Judgment and exhibits
“"A"-"D" attached thereto.

2. February 27, 2006 Fischnaller Declaration, Ex. "1" p. 12 (item 6), p. 14 (item 13).
V. ANALYSIS |
A. PLAINTIFF'S COMPLAINT IS BARRED IN ITS ENTIRETY AS A MATTER OF LAW

1. Barring Liability For Harm Caused By Fellow Emergency Responder Is Consistent
With Washington's Statutory Scheme And Case Law

In rejecting precedent finding no duty exists between fellow officers in an emefgency op-
eration, the instant Court concluded such was based on an interpretation of California Civ. Code
§ 1714.9 which "has no éorollary" in Washington. Mem. Op., p. 4. However, a closer examina-
tion reveals the fireman's rule protects emergency operations regardless of the California statute.

First, other courts outside California -- which like Washington are not bound by that
state's statutes -- nevertheless also hold that the common law professional rescuer doctrine/fire-

man's rule precludes the existence of a duty between emergency responders. See e e.g. Galapo v,
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City of New York, 744 N.E.2d 685, 688 (NY 2000) (affirming dismissal of suit against fellow

policeman); Cooper v. New York, 619 N.E.2d 369 (N.Y. 1993)(affirming dismissal of suit for

fellow police officer's negligence related to the dangers in responding to emergency call); Woods
v. Warren, 482 N.W. 2d 696 (Mich. 1992) (fireman's rule precluded officer's suit of city for

accident during pursuit); McGhee v. Michigan State Police Dept., 459 N.W. 2d 67, 68 (Mich.

App. 1990) (state not liable for suspect vehicle's collision with officer because "a police officer's
injury resulting from a high-speed chase constitutes a foreseeable occurrence stemming from the
performance of the officer's police duties™).

Second, even California's case law does not support a conclusion that in finding no duty is
owed to fellow professional rescuers during an emergency operation, "California Courts have
focused. largely on interpretation of a California statute, section 1714.9(a)(1) . . . ." Mem. Opp.,
p. 3. Rather, California courts have expressly held that "[a]ll of the policy reasons advanced to
support the court's refusal to apply the statutory exééption [of §1714] to the firefighter's rule

support with equal force to a determination that the rule applies in the first instance" under the

common law. See Farnam v. California, 101 Cal. Rptr.2d 642, 647 (Cal. App. 2000)(emphasis

added). See also e.g. City of Oceanside v. Superior Court, 96 Cal. Rptr. 2d 621, 630 (Cal. Ct.

App. 2000)("rationale for holding the section 1714.9(a)(1) statﬁtory exception inapplicable to
actions between safety officers engaged in a joint operation applies equally to the common law
independent acts exception.")

Third, that "Washington has no corollary to California Civ. Code, 1714.9" actually sup-
ports -- not undermines -- the application in Washingtqn of the professional rescuer doctrine for
emergency operations. As this Court correctly notes -- California's §1714 actually "reimposes a
duty of ordinary care ..., which would otherwise be abrogated by the firefighter's rule." Mem.

Opp., p. 3. Despite this California statute specifically attempting to limit the fireman's rule, its
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‘courts nevertheless still hold that it "does not allow a personal injury action by a public safety

officer against a fellow safety officer for actions taken in furtherance of a joint public safety

operation.” City of Oceanside, supra. Where California legislation expressly limiting the profes-

sional rescuer doctrine does not limit the doctrine in an emergency operation, it certainly does not
support a holding that Washington's statutes -- containing no such express limit -- somehow does.
- Indeed, Washington's statutory scheme affirmatively supports the application of the pro-
fessipnal rescuer doctrine to LEOFF member suits against their employer. Though the Court's
memorandum opinion correctly notes RCW 41.26.281 "expand[s] recovery beyond the workers'
compensation limitation," that same statute also expressly provides such "excess damages" suits
are available only "as otherwise provided by law." RCW 41.26.281. In that this statute has been

held to allow an employer's legal defenses against such suits by employees, see e.g, Hansen v.

City of Everett, 93 Wn. VApp. 921, 925 (1999) (the "comparative fault statute applies to the [plain-
tiffs'] lawsuit bésed on fault under LEOFF's 'excess damages' provision" because suits ﬁnder |
RCW 41.26.281 are only "as otherwise provided by law™"), it cannot be held to sub silentio pre-
clude the specific defense of the professional rescuer doctrine. This is especially so because, as a
matter of law, "[s]tatutes in derogation of the common law are always strictly construed." See

State ex rel. McDonald v. Whatcom County Dist. Court, 92 Wn.2d 35, 37 (1979). See also State

v. Grant, 89 Wn.2d 678, 683 (1978)("This statute, being in derogation of the common law, must

be strictly construed."); Marble v. Clein, 55 Wn.2d 315, 318 (1959). Because of this principle of

construction, even statutes that expressly limit the fireman's rule in other states have been nar-
rowly interpreted and fouﬁd not to abrogate the vital common law fireman's rule. See e.g. Kelly
LE_Iy, 764 A.2d 1031 (N.J. App. Div. 2001), cert. denied, 772 A.2d 937 (2001)(court "decline[d]
to construe the statute [as abrogating the fireman's rule], absent a clearer declaration of the legis-

lative intent to achieve such an end."); Galapo v. City of New York, 95 N.Y.2d 568, 575 (N.Y.
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‘utes are no obstacle to finding the existence of an emergency operation determinative of liability,

2000)(statute limiting common law fireman's rule narrowly construed, especially considering "the

specter of massive civil liability" to municipalities otherwise); Calatayud v. State of California,

959 P.2d 360, 368 (Cal. 1998) (requiring dismissal where officer accidentally shot fellow officer
because state Supreme Court "decline[d] to ascribe to the Legislature any intent to generate con-
flicting duties on the part of peace officers ... or to undermine their primary commitment to the
public's essential safety and protection for fear of persohal liability for injury to fellow officers.")

In that Washington has repeatedly recognizes the persuasiveness of the decisions of these same

state courts on the issue of the professional rescuer doctrine, see e.g. Maltman v. Sauer, 84 Wn.2d
975, 978 (1975)(following New Jersey and New York precedent on the fireman's rule); Black

Indus., Inc. v. Emco Helicopters, Inc., 19 Wn.App. 697, 699-700 (following California precedent

on the fireman's rule), there is no reason to believe our state would reach a different conclusion.
Further, a statutory scheme that makes liability dependent on the existence or absence of
an emergency is not an "anomaly in this state.” -See Mem. Op., p. 5. Rather, emergency vehicles

are expressly privileged from complying with rules of the road only "when responding to an

emergency call or when in the pursuit of an actual or suspected violator of the law ...." RCW

46.61.035. Similarly, "except as provided" under the Emergency Management Act, an emer-

gency worker "shall have no right to receive compensation ... from the agency ... for an injury or

death arising out of and occurring in the course of his activities as an emergency worker." RCW

38.52.190 (emphasis added). Indeed, this later statute not only confirms that Washington's stat-
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but is itself an independent statutory basis for dismissing plaintiff's claim.’

2. Assumption Of Risk And Public Policy Require Emergency Response Protection Even
In Absence Of Listed Worker's Compensation Considerations

The lCourt concluded the professional rescuer doctrine does not apply to injuries allegedly |
caused by fellow officers during eﬁergency operations because two out of the four listed policy
reasons for applying the rule to such suits were absent in Washington -- i.e. cost spreading and
exclusivity of worker's corﬁpensation remedy. Mem. Opp., p. 5. A closer examination however
reveals the contrary is true.

First, though the professional rescuer's doctrine is supported by numerous public policy
grounds, it is also iﬁdependently based on the doctrine of assumptionlof risk. See e.g. Black

Indus., Inc., 19 Wn.App. at 699 ("the paid professional rescuer has knowingly and voluntarily

confronted a hazard and cannot recover from the one whose negligence created the hazard, so
long as the particular cause of the rescuer's injury was foreseeable and not a hidden, unknown,

or extra hazardous danger which could not have been reasonably foreseen.")(citing Strong v.

Seattle Stevedore Co., 1 Wn.App. 898, 904 (1970)). See also Maltman, 84 Wn.2d at 978-79

(professional rescuer's doctrine recognizes that "[tJhose dangers which are inherent in profes-
sional rescue activity, and therefore foreseeable, are willingly submitted to by the professional

rescuer when he accepts the position and the remuneration inextricably connected therewith").

! By definition, plaintiff was an "emergency worker" under RCW 38.52.190 because he was "an employee of the
state of Washington or any political subdivision thereof who is called upon to perform emergency management
activities," RCW 38.52.010(4), was involved in "emergency management" activities at the time of his injury
because he was "carrying out ... emergency functions, ... to ... respond to ... emergencies," RCW 38.52.010(1),
- and is now suing the "public agency" of a "county ... which provides or may provide fire fighting, police, ... or
other emergency services." RCW 38.52.010(14). Accordingly, he has "no right to receive compensation" from
Pierce County "for an injury ... arising out of and occurring in the course of his activities as an emergency
worker" other than "as otherwise provided" by the Emergency Management Act. RCW 38.52.190. Hence, the
County's liability for plaintiff's injuries is statutorily limited to worker's compensation. See RCW 38.52.290.
Whether this statute applies to emergency responders actually employed by municipalities has yet to be ad-
dressed by our Court however. See Hauber v. Yakima County, 147 Wn.2d 655 (2002)(plaintiff's status as a vol-
unteer for another agency precluded need to determine if he may have had a LEOFF "excess damages" claim).
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Indeed, the fireman's rule reflects the "[pJublic policy [that] demands that recovery be barred
whenever a person, fully aware of a hazard created by another's negligence, voluntarily con-

fronts the risk for compensation." See Black Indus., Inc., 19 Wn.App. at 699-700. Here it is

undisputed that when plaintiff left his patrol car and ran on I-5 he was fully awaré of the hazard
of being hit by a fellow officer's patrol car or run over by the fleeing suspect, see Ex. "A:"
Beaupre Dep., p. 63 In 7-p. 64 In 4, ex. "2" p. 4, and still Véhmtarily confronted "the risk for
compensation." Hence assumptioﬁ of the risk alone -- without need for any other policy basis --

requires dismissal. See e.g. Maltman, supra.; Black Indus., Inc., supra; Strong, supra

Second, it does not follow that unless all the various policy rationales for the doctrine are

| present in a case, the underlying doctrine cannot apply. The memorandum opinion presumably

accepts that two of the four policies listed as'supporting the doctrine's application for emergency
operations -- public safety and efficient judicial administration -- al;e present here. See Mem.
Op, pp. 4-5 As such, it hzlé been reco.gm'z'ed that "[t]he pnm@ p_vﬁblic poiicy reason for b;rrmg
such actions is public safety” because a "peace officer's primary duty is to protect the public and
imposing a duty of care as to other officers creates the potential for conflicting duties ... and the

threat of lawsuits could 'seriously compromise public safety." Terry v. Garcia, 109 Cal. App. 4th

245,253 (Cal. Ct. App. 2003)(emphasis added). See also McElroy v. California, 100 Cal. App.

4th 546, 548 (Cal. Ct. App. 2002)("The rationale for the decision is that liability would need-
lessly impair ...the individual officers involved to make judgment calls when responding to a
rapidly developing emergency or crisis™ and therefore dismissal was upheld because the underly-
ing policy meet by fact defendants were "satisfying 'their primary commitment to the public's
essential safety and protection . .. .") Here the record is undisputed that these grounds are pre-
sent in the case at bar. Indeed, here the allegedly negligent action was taken precisely when the

rapidly developing emergency had reached its most critical stage and dictated that the suspect be
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-gerous job -- a LEOFF member receives at public expense a higher salary, better retirement and

stopped before his car collided with on-coming I-5 traffic and killed or seriously injured innocent
citizens, see e.g. Ex. "B:" Van Blaricom Dep., p. 32 Ins 7-25; Ex. "C:" Ginter Dep.: p. 57 Ins 5-
22, while the harm such suits can have on public safety was demonstrated by plaintiff's admission
that as a result of his suit he feared fellow deputies might not "back him up" in the field. See
2/27/06 Fischnaller Declaration, Ex. "1" p. 12 (item 6), p. 14 (item 13).

Third, the conclusion that in Washington two policy grounds are absent -- i.e. cost spréading
and exclusivity of worker's compensation remedy -- was based on a LEOFF member's ability to
sue his employer for damages in excess of worker's compensation benefits. See Mem. Op., p. 5.
However, failing' to enforce the common law bar of suits by officers.for emergency operations is

part of "cost spreading” in Washington because -- in exchange for assuming the risks of a dan-

worker's .qompensation benefits and such other special privileges as the right to sue employers for;
injuries unrelated to emergency operatic;ns "as otherwiéé_ ailowed by law." The "cost spréadjng
policy supports a conclusion that the common law exception to the firefighters rules should ap-
ply" because the additional proposed benefit at public expense of a right to sue law enforcement
agencies for iﬁjuries incurred by professional rescuers for emergency operations "would only

increase the cost ultimately borne by the public fisc." See City of Oceanside, 96 Cal.Rptr.2d at

281. That professional rescuers harmed in the very emergency operations they are hired to per-
form only have the above special benefits -- as well as the same rights as their fellow citizens to
worker's compensation benefits and suits against responsible tortfeasors who are not their em-
ployers -- is not a public policy basis for ignoring common law and imposing an additional public
financed benefit. As another Court has explained, allegations of "[i]nadequate compensation is
not a sufficient reason to preclude application of the ﬁreﬁghter‘s rule...." Id. at 285.

Finally, the "exclusivity of worker's compensation" and the "anomaly of being allowed to sue
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the victim should also apply to exonerate a fellow [rescuer] whose presence and actions are in-

| -avoid injury." See Mem: Op., 5-6. However, had this argument been discussed prior to denial of

when the negligent officer was employed by anpther agency but not by his own employer" --
éiven by California courts as an additional reason for applying the fireman's rule to emergency
operations, see Mem. Op., p. 5 -- are not reasons to reject the application of the fireman's rule to
emergencies in Washington. Though in Washington there is no need to avoid thi; "anomaly"
because it does not exist for policeman under our state's statutory scheme, the failure to apply the
ﬁreman’é rule to emergency operations creates a far more serious "anomaly" that the California-
courts also hold justifies its application -- i.e. the anomaly that the fireman's doctrine would

exonerate the person creating the emergency "but not the fellow [official] from a personal injury

action by an injured [official]." See City of Oceanside, 96 Cal.Rpt. at 631. See also P's S.J.
Resp., p 14 (Beaupre admits his interpretation of the professional rescuer/fireman's rule would
protect only "the driver of the suspect vehicle" that actually harmed plaintiff). Instead, "[t]he

same public policy considerations underlying the application of the firefighter's rule to exonerate

furtherance of the joint rescue operation for that victim." City of Oceanside, supra.

3. Exception Creating Liability When Defendant Is A Fellow Officer Is Unprecedented
Factually Inapplicable And Violates Of Both Statute And Public Policy

The memorandum opinion found "an equally compelling policy reason" for not applying

the common law rule to emergency operations was the dissent in Cooper v. City of New York
619 N.Ed.2d 369, 376-77 (N.Y. 1993)(Titone, J., dissenting), wherein it was argued the fireman's
rule should not apply as between two trained officers where the plaintiff officer "had no more

oppértunity than a member of the general public would have had to employ any special skills tq

summary judgment, the Court would have had the benefit of the following case law and analysis.

First, commentators have noted that Washington's courts have had no difficulty applying
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the professional rescuer doctrine to dismiss claims against other professional rescuers such as

police agencies. See 1-1 Premises Liability--Law and Practice § 1.05, n. 1.11 (citing Lowry v

City of Auburn, 111 Wn.App. 1026, 2002 WL 844832, *9, rev. denied, 147 Wn.2d 1025 (2002)

and noting it applied the professional rescuer doctrine to dismiss "defendant municipality's police
force.") Indeed, in the more than 10 years since the publication of the Cooper dissent, it has
never been cited or used by any court to bar emergency responders the benefit of the fireman's

rule -- including the courts of the dissent's own state of New York. See e.g. Galapo, 744 N.E.2d

at 688 (affirming dismissal of wrongful death suit against fellow policeman for accidental shoot-
ing); Soto v. Ortiz, 680 N.Y.S. 2d 552 (N.Y. App. 1998)(affirming dismissal of suit for injury
caused by driving of fellow officer); Smullen v. City of New York, 625 N.Y.S. 2d 545 (N.Y]
App. 1995)(reversing failure to dismiss where officer hit by car as result of partner's negligence);

Dimiani v. City of Buffalo, 603 N.Y.S.2d 1006 (N.Y. App. 1993)(affirming dismissal of suit fox

shooting by fellow officers); Morrisey v. County of .Erie, 603 N.Y.S.2d 1009 (N.Y. App|
1993)(reversing failure to dismiss suit for correctional officer's accidental shooting of police-

man). See also e.g. Woods, supra. (precluding officer's suit of city for accident during pursuit)

McGhee, supra (barring suit against state police where it caused suspect vehicle to collide with

officer); Calatayud, supra (officer accidentally shot by fellow officer during arrest attempt);

McElroy, supra (patrol car collided with that of another officer during pursuit); Farnam, supra.

(dog bite during an arrest).

Second, the adoption of the Cooper dissent for the first time here would create an anomaly
whereby citizens who do not have an officer's training and experience in emergencies to protect
themselves would be barred from suing under the professional rescuer's doctrine, see 619 N.E.2d
at 377 (dissent) -- but an officer who is trained to protect himself would not be barred. In anyj

case, the Cooper dissent's analysis would not apply here because plaintiff was not injured as a
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Oncea i)arty moving for summary judgment makes an initial showing that there is no genuine

passive "passenger in a negligently driven car, [who] had no more opportunity than a member of
the .general public would have had to employ any special skills to avoid injury." Cooper, 619
N.Ed.2d at 376-77 (dissent).” Rather, the face of the complaint confirms plaintiff was injured
precisely while he was exercising his "special skills" and placing himself in harm's way on foot
on I-5 at night as an emergency responder. See Corﬁplaint.

-Finally, common law assumption of risk and the public policies served by application of

the fireman's rule to emergency operations -- especially its "primary public policy reason" of

public safety -- cannot be overcome by a more than decade old dissent from another state that has

not been followed by its own or any other court. Rather, our state recognizes assumption of the

risk and requires dismissal where the professional rescuer's doctrine is met. See e.g. Maltman|

supra.; Black Indus., Inc., supra; Strong, supra. Such requires dismissal here also.

B. NOREASONABLE INFERENCE SUPPORTS PLAINTIFF'S TRAINING CLAIM
The Court also denied the County's alternative motion for partial summary judgment on
plaintiff's claim of negligent training. See Mem. Op., p. 6. However, plaintiff nowhere met his

‘burden of setting forth specific facts to establish a genuine issue of material fact on this claim.

issue of material fact, the nonmoving party must demonstrate the existence of such an issue by

setting forth specific facts that go beyond mere unsupported allegations. See Young v. Key

Pharmaceuticals, 112 Wn.2d 216, 225 n. 1 (1989); Tokarz v. Frontier Fed. Sav. & Loan Ass’n, 33

Wn. App. 456, 4.66,‘ 656 P.2d 1089 (1982). Here, the record shows only unsupported allegations.
In'rééponding to the motion concerning his training claim, plaintiff relied on opinion

testimony from his expert witness that the County should have provided oﬁe—on—one training to

Dep_uty Sargent in 1998 after Sargent’s last backing accident and argued “[t]here is certainly no |

evidence that a}ny' such one-on-one training took place; and if it did, it certainly was not ade-
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quate.” P's Resp., p. 7. However, as matter.of law, it was plaintiff's burden on summary judg-
ment to demonstrate both that such one-on-one training did not occur (i.e. "breach of duty") and
that it caused the accident (i.e. "proximate cause"). A plaintiff may not‘rely on mere speculation
or unsupported assertions in responding to a motion for summary judgment, Molsness v. Walla
Walla, 84 Wn. App. 393, 397 (1996), but must affirmatively present the factual evidence upon

which He relies. Mackey v. Graham, 99 Wn.2d 572, 576, cert. denied, 464 U.S. 894 (1983).

Here, the only evidence was instead that plaintiff's expert admitted he did not know whether the
training he proposed had been provided or if it would have made any difference. See 4/19/06
Hamilton Aff; Bx. "C:" Ginter Dep., p. 108 In 18-p. 110 In 24. .

Having failed to present any factual evidence showing inadequate training or that such
caused the accident, plaintiff as a matter of law failed to establish the County breached any duty
with regard to the training of Deputy Sargent. Accordingly, this decision should also be recon-
sidered. | |

VI. CONCLUSION
For the above stated reasons Pierce County respectfully requests the Court reconsider
and grant its motion for summary judgment.
DATED THISZ?ADAY OF JUNE, 2006.

GERALD A. HORNE
Prosecut
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CURTIS A. BEAUPRE, =y
TN
Plaintiff, | NO. 04-2-23610-0 SEA
VS,
PIERCE COUNTY, NOTICE OF DISCRETIONARY REVIEW
Defendant.

Pierce County, Defendant in the above-captioned matter, seeks review by Division I of
the Court of Appeals, of King County Superior Court's Order of June 15, 2006, denymg
Defendant's motlon for dismissal.

DATED this 14th day of July, 2006.

GERALD A. HORNE

-Prosecuting Attorney Z

DANIEL R. HAMITTON

Deputy Prosecuting Attorney

- Attorneys for Defendant Pierce County
PH: (253) 798-7746 / WSBA # 14658
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CERTIFICATE OF SERVICE

T hereby certify I delivered a true copy of the foregoing NOTICE OF

| DISCRETIONARY REVIEW this 14th day of July, 2006, to ABC-Legal Messengers, Inc.,

with appropriate instruction to forward the same to attorneys for Plaintiff as follows:

J.E. Fischnaller

Attorney at Law

10900 Northeast Fourth Street, Suite 2300
 Bellevue, WA 98004

Michael Scott Dutton
Attorney at Law

2423 East Valley Street
Seattle, WA 98112-4131
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,

Plaintiff, NO. 04-2-23610-0 SEA
vs.

PIERCE COUNTY, NOTICE.OF DISCRETIONARY REVIEW

Defendant.

Pierce County, Defendant in the above-captioned matter, seeks review by DivisionI of
the Court of Appeals, of King County Superior Court's Order of July 25, 2006, denying
Defendant's motion for reconsideration.

DATED this 27th day. of July, 2006.

GERALD A. HORNE
Prosecuting Attorney

— AN

DANIEL R. HAMILTON
Deputy Prosecuting Attorney

. Attorneys for Defendant Pierce County
PH.: (253) 798-7746 / WSBA # 14658

NOTICE OF DISCRETIONARY REVIEW - 1 m f’ﬁ [ BRtgf County Prosecuting Attomey/Civil Division
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3 || DISCRETIONARY REVIEW this 27th day of July, 2006, to ABC-Legal Messengers, Inc.,
with appropriate instruction to forward the same to attorneys for Plaintiff as follows:
4
J.E. Fischnaller
5 Attorney at Law
10900 Northeast Fourth Street, Suite 23 00
6 Bellevue, WA 98004
7 Michael Scott Dutton
g Attorney at Law
2423 East Valley Street
9 Seattle, WA 98112-4131
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Honorable John P, Erlick

CIVIL DIVISION
COPY RECEIVED

JUL 27 2006
GERALD A HORNE

P
IERCE COUNTY PROSECUTING ATTORNEY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

CURTIS A. BEAUPRE,

Plaintiff, | NO. 04-2-23610-0 SEA

VS.

PIERCE COUNTY, ORDER ON PIERCE COUNTY'S
- - : 'MOTION FOR RECONSIDERATION

Defendant. (?R@P@S@)"‘

v Grore

THIS MATTER coming on to be heard before the undersigned Judge of the above-

- entitled Court based upon the motion of Defendant Pierce County for reconsideration; plaiﬂ-
tiff being represented by his attorney J.E. Fischnaller; defendant Pierce County being repre-
sented by Dep\ity Prosecuting Attorney Daniel R. Hamilton, and the Court having reviewed
the files and records herein, and having heard oral argument and being otherwise fully advised
in the premises it is hereby; |

ORDERED, ADJUD AND DECREED that that the motion of Pierce County for

e
DEV/ED | .
reconsideration is GRANTED, and-plaintiffs complaint is-hereby-DISMISSEB-with preju-
dice:
ORDER ON PIERCE COUNTY'S MOTION FOR RECONSIDERATION - 1 - Pierce County Prosecuting Attorney/Civil Division
cabsjor.doc ’ 955 Tacoma Avenue South, Suite 301

mgffice: (253) 798-6732
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Presented by:

GERALD A HORNE

DANIEL‘R HAMILTON
Deputy Prosecuting Attorney
- Attorneys for Pierce County
WSBA #14658

' 'APPROVED AS TO FORM AND NOTICE

OF PRESENTMENT WAIVED:

]E. FISCHNALLER

Law Offices of I.E. FISCHNALLER
Attorney for Plaintiff Beaupre

PH: (452) 990-1007/WSBA # 5132
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