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A. ASSIGNMENTS OF ERROR

Assiecnments of Error

I The trial court erred in denying Detendant’s Motion for
Summary Judgment or Partial Summary Judgment. CP at 87-88.
2. That the trial court erred in finding from the testimony the
following Findings of Fact:
Findings of Fact [.13:

Although Mr. Jolly’s testimony was vague
in terms of the exact date, at most his
testimony was a couple of weeks after the
$10,000.00 check was reissued. He
requested Mr. Pardee assist him with
cashing a $1,000.00 he had received and
failed to negotiate in a timely manner. CP
at 101-105.

and
Findings of Fact 1.14:

The writing admitted as Exhibit 5 without
objection was a letter sent certified mail by
Mr. Pardee to Mr. Jolly dated January 13,
2005 and post marked January 14, 2005 in
which Mr. Pardee expressed an intent to
exercise his option to purchase the property.
Mr. Jolly acknowledged receiving this either
on January 15 or 16th, 2005. The written
notice was sent to Mr. Jolly
contemporaneous with the re-issuance of the
$1,000.00 check had occurred. Id.



Specifically, the court erred in tinding as tollows: “The written

notice was sent to Mr. Jolly contemporancous with the re-issuance of the

$1,000.00 had [sic] occurred.”

3.

That the court erred in finding from the testimony the

following Findings of Fact:

4.

Findings of Fact 1.16:

As to the Defendant’s claim for reasonable
rent, the court finds that there was no
testimony regarding the reasonable rental
value of the residence located on the
property either at the time that the option
agreement was signed or as it currently
exists. CPat 101-105.

The court erred in concluding that the Plaintitt, Gary

Pardee, exercised his option to purchase the property consistent with the

requirements of the written contract as stated in Paragraph 2.1 of the

Conclusions of Law:

Conclustons of Law 2.1:

Mr. Pardee exercised his option to purchase
the property in writing consistent with the
requirements of the contract. CP at 101-
105.

That the court erred in concluding that there was no

evidence of reasonable rental value and, therefore, rent should be denied



as concluded in Paragraph 2.3 of Conclusions of Law:
Conclusions of Law 2.3:
That there was no evidence of the
reasonable rental value of the house located
on the real property and therefore
Detfendant’s claim for reasonable rent
should be denied. CP at 101-105.

6. That the court erred in ordering that the house be sold to
Plaintift pursuant to terms ot the written contract (see Judgment,
Paragraph la.-1h.). CPat 106-108. (see full text in Appendix)

7. That the court erred in ordering in the Judgment at
Paragraph 2 that no lease agreement had been established such that Mr.
Jolly’s counter-claims for Writ of Restitution and/or rents on the property
is denied. CP at 106-108.

8. The court erred in denying Defendant’s Motion for

Reconsideration. CP at 138.

Issues Pertaining to Assienments of Error

1. At the Summary Judgment Hearing, the court ruled that
there were material questions of fact even though the written contract was
clear and unambiguous. The facts were undisputed that the last payment
made by the Plaintiff was in November, 2004, and at that time he did not

submit a written notice to the Defendant exercising his option to purchase




the property. RP at 28, 38 and 69. The tacts were also undisputed that
there was an incomplete legal description on the contract. (See
Appendix 1) Did the court err in denying Detendant’s Motion for
Summary Judgment given the Statute of Frauds requires that all material
terms must exist in writing to enforce a contract for the sale of real
property and given the method of exercising the option was clearly stated,
but not followed? The standard of review is de novo. (Assignment of
Error No. 1)

2. The admitted testimony by the Plaintiff himself was that
the re-issued check of $1,000.00 occurred in late December. Mr. Pardee’s
testimony clearly separates that event from the event of his writing a letter
on January 13, 2005, wherein he expressed his desire to purchase the
property. Those two events did not happen at the same time according to
Mr. Pardee’s own testimony and confirmed by Mr. Jolly’s testimony. RP
at 41-44. Did the court have any evidence to “find” that the written notice
to exercise Mr. Pardee’s option was contemporaneous with the re-issuance
of the $1,000.00 check? The standard of review is abuse of discretion.
(Assignment of Error No. 2)

3. Based on the Findings of Fact, it appears the court

concluded that the “contemporaneous” payment of the re-issuance of the
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$1,000.00 satistied the contractual requirement of timely exercising the
option to purchase the property. The last payment that the Plaintift made,
however, was in November. RP at 70. Did the court err in concluding
that the later re-issuance of a $1,000.00 check that had originally been
paid in May the previous year met the contractual requirements of the last
payment made (even if it was made contemporaneously with the written
notice) such that the court could accurately conclude that the contract
option was timely exercised? The standard of review is de novo.
(Assignments of Error Nos. 4 and 6)

4. The Plaintift remained on the premises and was the sole
possessor of it from November 10, 2004, to the present. During the entire
time, the Plaintiff paid none of the property taxes and paid no rent to the
Defendant. Did the court err in concluding that there was no evidence of
reasonable rent even though the Defendant had presented unrebutted
testimony that reasonable rent for the barn located on the property was
$750.00 per month? The standard of review is de novo. (Assignments of
Error Nos. 3, 5 and 7)

5. The contract provided for the prevailing party to be

awarded attorney’s fees. Assuming that a reversal of the trial court’s

decision is appropriate in this case, did the court err in awarding attorney’s




fees to the Plaintift? The standard of review is de novo. (Assignment of
Error No. 6)

6. The testimony of Mr. Pardee was that the re-issuance of the
$1,000.00 check occurred in late December. Mr. Jolly testified that it
occurred a couple of weeks after December 21, 2004. Based on both
parties’ testimony, it is clear that the re-issuance did not occur
contemporaneously with the Plaintiff”s submission of a written notice of
exercising his option dated January 13, 2005. Given the existing
ambiguity, did the court err in denying Defendant’s request to reopen the
case to take additional testimony to determine exactly when the re-
issuance of that May payment occurred?  The standard of review is de
novo. (Assignment of Error No. 7)

B. STATEMENT OF THE CASE

The parties to this case entered into an option-to-purchase
agreement on January 18, 2004. RP at 21. The Plaintiff (hereafter
“PARDEE”) was the optionee/purchaser and the Defendant (hereafter
“JOLLY”) was the optioner/seller. See Exhibit [ attached hereto at
Appendix . CP at attachment. PARDEE was required by the terms of
the contract to pay an initial $10,000.00 plus $500.00 per month for a total

of $16,000.00. RP at 21. The option agreement expressly provided that
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http:16,000.00

PARDEE had the right to exercise the option to purchase by signifying his
desire to do so in writing at the same time as the last payment.

Once the purchaser has paid the full amount of option

money, the option shall terminate unless the Purchaser

notities the Seller in writing at the time the Purchaser

makes the last option payment that the Purchaser is

exercising its option to purchase.

See Exhibit I, Paragraph 3.

Even though the purchaser was only required to make $500.00 per
month payments (after the initial $10,000 payment), PARDEE paid
$1,000.00 every two (2) months. RP at 26-29. As such, PARDEE paid
the final payment under the contract on or about November 6, 2004. RP
at 28 and 38.

[Pardee]

So it was November 6" when I [sic] making that

last payment at the post office, . . .

RP at ll. 3-4, p 28.

See also Mr. Pardee’s testimony when he said:

Q [by Hammermaster] So all payments as of November, at

least as you understand it to be, were made as of November

11", I think, or November 10", something like that?

A [Pardee] Yes

Q 2004?

A Yes

RP at 69.



PARDEE did not exercise his option to purchase the property at
the time that he made his final payment in November.

Q [Geiersbach] With that last payment did you advise him

[JOLLY] of your plans regarding the property?

A [Pardee] No

RPatll. [7-19, p 38.

The testimony of PARDEE was that he discussed several times
puchasing the property on a contract basis from JOLLY, and his first
mention of that method of purchase was in September, 2004. RP at Il. 18-
25,p36and 1. 16, p 37. After communicating in September and paying
the last payment in November, the next time the parties met was
December 21, 2004. RP at 39. Nothing in writing came of those
discussions, and PARDEE admitted in his testimony that such method of
purchase would have been a moditication or change in the original
agreement. RP 1. 25,p 74 - 1. 3, p 75. According to PARDEE’s
testimony, JOLLY did not state that he would agree to sell on a seller-
financed basis, nor did he expressly refuse to sell on such terms.
However, JOLLY testified that he absolutely would not agree to sell on a
contract with PARDEE’S proposed interest rate. Cf. RP 73-74 and 11. 1-9,
p 121. According to JOLLY, he flatly rejected any proposals by PARDEE

at the interest rate he was proposing and never offered a counter proposal.



Id., at 121,

At one point in late December, 2004, PARDEE presented a written
extension agreement. RP at 140. JOLLY refused to sign such extension.
RP at 140-142. He saw no advantage to extending the contract. /d. On
or about December 21, 2004, the parties met because JOLLY had not
cashed the initial $10,000.00 check and needed PARDEE’S assistance in
clearing the same because it was too old for his bank. RP at 40 and 68. A
new check was drawn at Plaintift’s (PARDEE’S) bank and cashed by
JOLLY. Later, another old check was similarly cashed. It was a
$1,000.00 payment originally paid in May, 2004, by PARDEE. RP at 43.
According to the Plaintiff, that check was cashed with his help at his bank
by Mr. Jolly “right after the holidays™ in late December, 2004. RP at Il.
24-25,p 41 —11. 25, p 43 (see the full text in Appendix 2). The trial court
found that the Defendant said the $1,000.00 check was re-issued “a couple
of weeks” after December 21, 2004. However, no testimony from the
Report of Proceedings was found to support the trial court’s finding. On
January 13, 2005, PARDEE mailed by registered or certified mail a letter
to JOLLY stating that he desired to exercise his option to purchase the
property. RP at44. JOLLY advised PARDEE that the option had

expired. /d. PARDEE acknowledged that the contract required him to
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exercise his option in writing on or before he made his final payment in
November. RP at 1. 5-14, p 70. There is no testimony that any of the
checks were re-issued or cashed on the same day (January 13, 2005) that
PARDEE wrote to JOLLY attempting to exercise his option to purchase
the property. See Appendix 2 for PARDEE’S testimony, RP at 43-45.

The Plaintiff made some improvements or repairs to the property.
The parties interlineated on the contract a right conferred to Plaintiff to
make improvements during the term of the contract. See Exhibit I,
Paragraph 18. In other words, making improvements was a contemplated
aspect of the agreement and was expressly addressed therein. The
contract expressly stated that any improvements he chose to make would
remain on the property. The Plaintitf paid no rent from November 10,
2004, to the present. The Defendant presented unrebutted testimony that
rent for the barn would reasonably be not less than $750.00 per month.
RP at 129.

PARDEE brought this lawsuit against the Defendant, JOLLY, and
JOLLY brought counterclaims for unpaid rent and writ of restitution. The
court later denied Defendant’s Motion for Summary Judgment and ruled
in favor of the Plaintift at trial. The request for a new trial, new evidence

or reconsideration was denied, and this appeal was filed by the Defendant.

10



C. ARGUMENT

1. AN ENFORCEABLE CONTRACT MUST MEET ALL
REQUIRED ELEMENTS AND MUST BE FULFILLED PURSUANT
TO ITS UNAMBIGUOUS TERMS.

A. The Statute of Frauds as a Matter of Law Defeats the
Enforceability of the Contract.

Response to Issue |

The Statute of Frauds governs the enforceability of
contracts for the sale of real estate. Simply put, all material terms must be
in writing in order to be enforceable. A classic example of an
unenforceable contract for the sale of real estate (one that applies in this

case) 1s the absence of a complete or adequate legal description of the

property.

A contract or deed for the conveyance of
land must contain a description of the land
sufficiently definite to locate it without
recourse to oral testimony, or else it must
contain a reference to another instrument
which does contain a sufficient description.
Bigelow v. Mood, 56 Wn.2d 340, 341, 353
P.2d 429 (1960).

In Martin v. Seigel, 35 Wn.2d 223, 229, 212 P.2d 107

(1949), the Washington Supreme Court set forth the standard for a correct

legal description when it stated:

Every contract or agreement involving a sale

11



or conveyance of platted real property must
contain, in addition to the other
requirements of the Statute of Frauds, the
description of such property by the correct
[ot numbers, block number, addition, city,
county, and state.

This decision was recently affirmed by the Supreme Court

of Washington in Key Design, Inc. v. Moser, 138 Wn.2d 875, 880-83, 993

P.2d 900 (1999).

In the case at bar, the only evidence or testimony presented
at trial regarding the legal description of the property is Exhibit |, the
Option to Purchase Real Estate agreement. Within that document, the
only paragraph that remotely attempts to describe the property for sale is
Paragraph 1. That paragraph does not contain an address, nor does it
contain a city, county or state. Furthermore, it does not provide a
complete legal description as required by the Bigelow case identifying the
block number or addition number. Furthermore, the agreement states “See
attached for full legal description.” No testimony or document was
admitted into evidence confirming that any document was attached with
the full legal description. It is plain from the record that a more complete
legal description exists, but was never furnished.

Furthermore, the Statute of Frauds requires that all material



terms for the sale of property be contained within the document executed
by the parties. If this is, in fact, a sale to occur on a contract financed by
the seller, then there are thirteen (13) material terms that must be provided

pursuant to Hubble v. Ward, 40 Wn.2d 770, 246 P.2d 468 (1952).

Furthermore, in order to enforce specific performance, a higher standard
of proot must be met. The evidence must be “clear and unequivocal. . .
Evidence that “leaves no doubt as to the terms, character, and existence of

the contract.” Kruse v. Hemp, 121 Wn.2d 715, 722, 853 P.2d 1373

(1993). As already discussed, the legal description is one ot those
material terms that must be provided and was lacking in this case.

B. Even if the Statute of Frauds is Not an Issue, a Contract
that is Unambiguous on its Face is Enforceable Only if the Terms of
that Contract Have in Fact Been Met.

1. A contract that is unambiguous on its face must
be interpreted within the confines of the contract itself.

Response to Issues 1, 2 & 3

In the case of an option to purchase real estate, the method
of exercising the option to purchase is dictated by the terms of the contract
unless the contract does not mandate how notice is to be given. In the

case of Smith v. Hamilton, 26 Wn.App. 663, 613 P.2d 567 (1980), the

court was asked to determine if the tenants had properly exercised their



option to purchase the real estate pursuant to a lease with option to
purchase agreement. The lease agreement required that notice be given
during the lease period, but it did not describe the manner of notice. The
court held that the lessee, having delivered a proposed real estate contract
naming both the husband and wite (lessees) as prospective purchasers,

was sufticient notice to the lessors. It quoted from Duprey v. Donahoe, 52

Wn.2d 129, 133-34, 323 P.2d 903 (1958), when it stated:

In the absence of any provision in the
option contract with reference to the
manner by which an option can be
exercised, it is the general rule that any
manifestation, either oral or written,
indicating an acceptance on the part of the
optionee is sutficient. (Emphasis added)

See also, Spake v. Elder, | Wn.App. 116,459 P.2d 820 (1969).

In this case, unlike Duprey, supra, the contract does
specifically set forth how and when the option is to be exercised. It is to
be done on or before the last payment is made and in writing. The
contract even addresses the situation of when to exercise the option if full
payment is made early. The contract states:

At any time during the term of the option,

the purchaser may pay the full amount of the

option money due and must, at the same

time, exercise its option to purchase the
property by giving written notice to the

14



seller at the address to which the monthly

option payments are made. However, if the

purchaser does not exercise its option to

purchase the property prior to termination of

the option term, this agreement shall

terminate without further notice to purchaser

and the purchaser shall lose all interest and

rights in the property.

Exhibit 1, Paragraph 3, Lines 4-8 (See Appendix 1).

The Plaintitf admits he never exercised the option to
purchase the property in November when he made his final payment. The
court errantly found that the $1,000.00 payment re-issued in late
December or early January qualified as the last payment under the terms
of the contract, thereby making his January 13, 2005, written notice to
exercise the option as being timely. However, there is no reasonable
interpretation or construction ot the contract to support the court’s
findings. At Paragraph 3, the contract in part states:

Once the purchaser has paid the full amount

of option money, the option shall terminate

unless the purchaser notifies the seller in

writing at the time the purchaser makes the

last option payment that the purchaser is

exercising its option to purchase.

Exhibit 1, Paragraph 3.

If the Plaintift is not considered to have paid the full and

final amount of the option money when he made the last payment in

15



November (including the $10,000.00 check cashed on December 21,
2004), then the Plaintit? is actually in breach of the contract due solely
because the Defendant failed to cash the checks once he received them.
Such an interpretation would be counter to the basic contract rules that a
payment received (in whatever lawful form) is deemed paid upon receipt.
[n other words, the Plaintiff in this case was not in default for failing to
make the $10,000.00 payment at the beginning of the contract simply
because Mr. Jolly failed to cash that $10,000.00 check until eleven (11)
months later. Such interpretation stands on the head of common sense and
general principles of contract interpretation. Therefore, as a matter of law,
Plaintift’s right to exercise the option terminated when he made the final
payment in November, 2004.

2. The court erred in finding that Plaintiff
exercised his option to purchase the property in writing
contemporaneously with the re-issuance of the $1,000.00 check.

Response to Issues 2 & 3

Even if this court agrees with the trial court that the re-
issuance of the $1,000.00 check constitutes the final payment as defined
by the contract in Exhibit 1, the trial court abused its discretion in
determining or finding that such payment was made contemporaneously
with Plaintiff’s exercise of the option.

16



The Plaintiff, Mr. Pardee, clearly testified that the
$1,000.00 check was taken to the bank to be cashed with his assistance in
late December, 2004. This $1,000.00 check was the May payment held by
the Detendant until late December. RP at 43. The Plaintiff admits in his
testimony that it was in late December immediately following the holidays
that he and Mr. Jolly went to the Plaintift’s bank to cash the check. See
RP at 41-45, Appendix 2. No testimony of Mr. Jolly could be found to
confirm the trial court’s finding that the check was re-issued “a couple of
weeks” after December 21, 2004. Even if Defendant had said that,
however, it still does not reach the date of January 1[4 or 15, 2005, which
was the date the Plaintiff gave written notice to exercise his option. In the
stream of testimony by the Plaintiff, it was clear that he was referring to
two (2) different days and two (2) different events when describing his
assisting the Defendant in cashing the check and him writing the letter to
the Defendant. Thus, it was an abuse of discretion when the court found
that those events occurred contemporaneously with one another.

As a matter of law and, in keeping with the terms of the
contract, the Plaintiff was required to exercise the option (if at all) when

he made the final payment in November. He did not do so and, therefore,

lost his option rights.




1. THE DEFENDANT IS ENTITLED TO REASONABLE
RENT FOR THE PERIOD OF TIME THE PLAINTIFF OCCUPIED
THE PREMISES AFTER JANUARY 18, 2005.

Response to Issue 4

A person occupying the premises, where no agreement
exists and no objection from the owner, is a tenant-at-sufferance or tenant-

at-will. In the case of Turner v. White, 20 Wn.App. 290, 579 P.2d 410

(1978), the court held that a former employee given permission to occupy
real property owned by the employer became a tenant-at-will terminable at
any time. The court also held that a tenant-at-will, after being given
reasonable notice to vacate the premises, is subject to unlawful detainer if
he fails to do so. Turner, 20 Wn.App. at 291-92. See also Davis v. Jones,
15 Wn.2d 572, 131 P.2d 430 (1942).

A tenant who takes possession with the permission of the
land owner (but no agreement as to terms), then that tenant is considered a
tenant-at-will. A person who takes possession of the real property without
the landlord’s permission, but is allowed to stay on the property, is
considered a tenant-at-sufferance. In both cases, the rules regarding
reasonable rent apply. The rule for rent was enunciated in McCourtie v.

Bayton, 159 Wash.418, 422, 294 P.238 (1930) when it stated:



Whenever any person obtains possession of
premiscs without the consent of the owner
or other person having the right to give said
possession, he shall be deemed a tenant-by-
sufferance merely, and shall be liable to pay
reasonable rent for the actual time he
occupied the premises, . .. (Quoting
McLennan v. Grant, 8 Wash.603, 36 P.682.
See also Davis v. Jones, 15 Wn.2d 572, 131
P.2d 430 (1932) and Sarvis v. Land
Resources, Inc., 62 Wn.App. 888, 815 P.2d
840 (1991)).

In the case at bar, the only testimony before the court
regarding reasonable rent was presented by the Defendant. He testified
that reasonable rent at $750.00 per month was appropriate for the rental of
the property which included a full-sized barn. RP at 129, There is no
dispute that the Plaintift has solely possessed the real property at the
exclusion of the Defendant. The agreement terminated in November when
Plaintitt made the final payment and failed to exercise the option. The
Defendant is entitled to reasonable rent at $750.00 per month from
November, 2005, to the present.

III. ATTORNEY’S FEES SHOULD BE AWARDED TO THE
DEFENDANT.

Response to Issue 5

The court determined pursuant to the contract that

attorney’s fees were awarded to the Plaintiff as prevailing party. If the
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court reverses the decision on one or more grounds, then attorney’s fees
should be awarded to the Defendant including fees in this appeal.
Theretfore, as a matter of law, the trial court’s award of attorney’s fees
should be reversed consistent with the anticipated reversal of the trial

court’s decision.

1V.  THE TRIAL COURT ERRED IN DENYING THE MOTION
FOR RECONSIDERATION AND/OR NEW TRIAL.

Response to Issue 6

The court should have granted Defendant’s motion to open
the trial for new evidence or reconsider the court’s decision. The reasons
why the court should have granted the Motion for Reconsideration are the
same reasons in the argument set forth hereinabove. The reason why a
new trial should have been granted to allow additional testimony and/or
evidence relates to the court’s finding that the $1,000.00 re-issuance of a
check occurred simultaneously with the September 13 written notice by
Plaintiff to exercise his option to purchase the property. There is not any
competent evidence to support those findings, but there is evidence
available if the court were to allow the additional testimony or evidence,
such as a cancelled check, to establish the exact date of that cashing of

that check.
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Civil Rule 59 provides several grounds for a new trial or
reconsideration. Without limiting the court in its analysis, there are
several bases upon which this case should be reconsidered. Civil Rule 59

in relevant part states as follows:

Grounds for a new trial or reconsideration.
The verdict or other decision may be
vacated and a new trial granted to all or any
of the parties and on all or part of the issues
when such issues are clearly and fairly
separable and distinct, on the motion of the
party aggrieved for any one of the following
causes materially affecting the substantial
rights of such parties:

(4) Newly discovered evidence, material for
the party making the application, which he
could not with reasonable diligence had
discovered and produced at the trial;

(6) Error in the assessment of the amount of
recovery whether too large or too small,
when the action is upon a contract, or for the
injury or detention of property;

(7) That there is no evidence or reasonable
inference from the evidence to justify the
verdict or the decision, or that it is contrary
to law;

(9) That substantial justice has not been
done.

Newly Discovered Evidence

On the issue of newly discovered evidence, it was believed

21



prior to trial that this evidence either did not exist or was not available to
the Defendant because it was originally believed that the payment was
made on a personal check which would have been in the possession of the
Plaintiff or the Plaintiff’s bank. Furthermore, the issues as presented by
the Plaintiff and defended by the Defendant had little or nothing to do with
the timing of those payments as a basis for extending the term of the
contract. The ultimate theory of relief came from the court for which
neither party had argued or prepared. Given the ruling of the court and the
critical nature of knowing when the final money order was cashed, as a
matter of justice, it is appropriate to reopen the trial for additional
testimony.

Error in the Assessment of the Amount of Recovery

The court, in the opinion of the Defendant, erred in its
assessment of the amount of recovery due the Plaintiff and/or not due the
Detfendant. Specifically, a party who occupies real estate owned by
another is required by law (once sued on said issue) to pay reasonable

rent. See, In re Estate of Boston, 80 Wn.2d 70, 491 P.2d 1033 (1971);

Brown v. Mead, 22 Wn.2d 60, 154 P.2d 283 (1944). In this case, there is

evidence that the reasonable rental value of the property, at a minimum,

was $750.00 per month. No theory of law permits a person to occupy real
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property at the expense of another without due consideration. Since the
Plaintift has been occupying Defendant's real property from November,
2004, to the present outside the terms of any contract, a reasonable rent
should be owed to the Defendant.

The court in its oral ruling held that all payments had been
made by November 11, 2004, but that two of those payments had not been
perfected because Mr. Jolly failed to cash the same, to wit, the initial
$10,000.00 payment and one of the $1,000.00 payments. The court also
found that the $1,000.00 payment was re-issued contemporaneously with
the written notice given by the Plaintift to the Defendant on or about
January 14, 2005.

The evidence is contrary to the court's findings that the
$1,000.00 payment was re-issued contemporaneously with the written
notice. Neither party testified to that fact and in fact both parties testified
that all payments had been made prior to Plaintiff giving the written
notice. If the case was reopened, it would clarify with certainty the dates
in which these events occurred.

Substantial justice has not been had in this case based on
the present ruling. The court should reverse the trial court’s original

decision but, if the court is not inclined to do so, then it should at least



reverse the trial court’s denial of Defendant’s motion for reconsideration
with a directive to take testimony on the timing of the receipt of the re-
issued check for $1,000.00.

D. CONCLUSION

The court erred on matters of law and on Findings of Fact. The
standards of review differ in that matters of law are reviewed by this court
de novo, and Findings of Fact are based on an abuse of discretion.

The case should never have gone to trial, but should have been
resolved at summary judgment. There are no material questions of fact as
to when the last payment was made (November) and there is no dispute
that the Plaintiff did not submit a written notice of intent to exercise the
option at that time. Furthermore, the Statute of Frauds requires all
material terms to be in writing. There is no legal description that
adequately describes the property being sold. Most notably, the city,
county and state are missing, as well as other portions of the legal
description. There is no address or any other indicator identifying the
location of the property to the level required to satisty the Statute of

Frauds.
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The court erred as a matter of law in denying the Defendant
reasonable rent for the time the property was occupied by the Plaintiff
from November 11, 2004, to the present. The Plaintiff has been a tenant-
at-will ever since the last payment was made, and the case law clearly
provides that reasonable rent must be paid to the land owner. That
reasonable rent would be $750.00 per month.

There should be an award of attorney’s fees to the Defendant if
any one or more of these issues is ruled in Detendant’s favor.

The court also erred in denying the Detendant’s Motion for
Reconsideration for the reasons stated hereinabove and erred in denying a
new trial for additional testimony to clarify a critical issue that the trial
court unilaterally determined was key to the case. That is, the court
determined (outside the argument or complaint presented by either party)
that the date of the re-issuance of the $1,000.00 check was relevant for
purposes of enforcing the contract. Even if that was the correct
interpretation of the contract, from the testimony and facts presented at
trial, that $1,000.00 re-issuance check occurred in late December, 2004,

not January 15, 2005, and, therefore, not contemporaneously with
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Plaintiff’s attempted exercise of the option to purchase. Therefore, the

trial court’s decision should bu reversed in favor of the Defendant.

DATED this l z day of ,40)“/ / , 2006.

Rcspc/ Ily Syubmitted,

4 ///JXZ

DWHC HAMMERMASTER
Attorney for Detendant/Appellant
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()P}TJN TO PURCHASE REAL EST. \'l‘]« /U

:M;Eulkﬂﬁ___ Wazhington, 3‘["\' \‘K . Dpo 4

This Opuon to Purchnse Reat Bstate (theGypion Arjecment’)) j<inmd: hetween, s P {;
§ ( 1) ] D ik, ! ar \/ o T‘(‘l('—&\‘

(husband and wife s asingle pe 3. ag “Purchaser,” and

Y
(s &
(hu‘ﬁ-ﬂ ond wife_ 5 a single pers mu\)";i‘/nr e e s USellen,” foracal propesty located in

I[//’ (@RS = .. Couaty, State of Washington. Purchoser and Seller hereby agree to this Agreement based upon the following

tenms and conditions:

I Yhe Property. The real property (the "Propety™) which is (he subject of this Option Agreement is commonly known as

and is {epally «Iusuihcd as follows:

T S T 5 e zf///s/.;,mm YU .

;fc"\ 24 _"Z&FL.,_/.Z 5:: . e a7

(if the legal description is not written above or attached as ai exhibit at the time of mutual aceeptance, Purchaser shatl have thice (3) business d‘\ys
from mutual acceptance in which to verify and approve of the legal description.)

. Option Money. The purchaser Lereby agrees to pay a total of$ (m ﬁé us nplxun money, payable as follows: ‘The Puichaser
hereby deposits and receipt is bereby 'u,knowledged of- DOLLARS ($'mf_m(?_)_
cvidenced by a personal check fur$ ) (X 22 2 . L X A . or an assignment of funds for $ - Anadditional option

payment is isnot dscon__ ., in the mnount of § . The balance shall be paid in

_,w““ 1y mstnllmeult which shall be duc on (hc /C? "?:‘11 day S each month following mutual acceptance of the Agreement, for a nvaximu of
J Ll 2. ) months. Thu. ¢noun( ofcuch paymient shall be $_ % Zz D, o per onth, or more at Purchaser’s option. The first

payment stall be due on E{’ . This option money is delivered as consideration for Seller grenting Purchaser an option

for the purcbase of (he property. If uuh.xscr exercises Pun.haser s option and purchases the properly, the oplion money shall be de dcumw' as part
paymentof the down payment and purchase price of the Property. The option money shaltbe -
- paid directly to Seller and retained by Seller, as shall any monthly aplion payments.

bl

3. Option Term. Once the purchaser has paid the full amount of uption money, the option shall terminate unless the Putchaser notifies the Seller in
writing at the tme the Purchaser makes the lost option payment that the Purchaser is exercis mz, its option (o pmchase. If lhe Purchiaser exercises the
eption, then the sale shall close pursuant w the terms of this Agreement. 1f the Purchaser does not exercise e option, then this Agreement shall
terminate. At any time during the term of the option, the Purchaser may puy the [ull amount of the vption money due and must, at the same e,
exercise iis option to purchase the Property by giving wrilten notice to the Seller at the address to which the monthly option payments are made.
However, if the Purchuser does not exercise its option to purchase the Property prior tu termination of the option term, this Agreement shall tessninate
withoui further notice to Purchaser, and the Purchaser shall lose all interest and rights in the property.

4 Pury 1\ iS¢ 1’ncz nn\l{l‘cn-’ls if quchasér cxepcises its option {o purchase, the total purchase price shall be :
Ny _/&zx_- E= — DOLLARS ($ 300' s oo ), payable as follows:

( ) AllCash at the Closing of the Sale.

m;\l Estate Contract. See Addendum attached and incorporated herein by reference.

-

Il

Lxcreise of Option. Purchaser may excrcise Purchaser’s option to purchase the Property ut nny time privr o terination of this Agrecanent. In order
to excrcise Purchaser’s option, Puschaser must give writlen notice to Seller at thesaddress to which the monthly option payments are made,

e

. Failure to Exercise Option. If Purchaser does not exercise its option in the manner (\buvc prior to termination of the Agreement, Scller shiadl retain
all payments made by Purchaser under the terms of this Agreement.

o

7. Condition of Property. Purchaser acknowledges that the property is unimproved and that Seller is making no representation regardiug the condition
of the Uroperty or improvements, if any, ot the Property. If during the option period Puschaser has any tesis or inspections done on the propetty, the
costs aind fees of such shall be the sole responsibility of the Purchaser. Purchaser furthefagrees o indemnily Seller against any cluims or Hens relating
to any such inspections or test. Purchaser understands that the Seller is muking no representations or warranties reganding the Property, other than
those sct forth in the Agreement. Purchascr acknowledges that neither Seller nor Sefler’s agents have nade uny representations regarding the ability
to develop the Property or construct impre venients on it

e, A )

. T . 5 y .
Uit the Option Agreement terminates (or any reason, Purcliaer shial! have reasenable aceess 1o the Property for the prrpose of conilu. Hing.

£ Ace
at Turchaser’s sole expense, such building and property inspections as Purchaser decius desirable. ddoutcuesy log pisng-simli-be tusted-wndhc
Loperly-anwesder-brusirsimitbe rorovsdrmwd-nodmpsoseaionteshalb-be-madoonthe property-during the termrof-this- GO plisnrAg resrnentauitlioul

Scller’s purivevaitisn-consentwhich-heter-mey-inissole-discretiomwithholdy
9. Assignment, This Option Agreement may not be assigned without the wrilten approval of the Seller, which Seller atits sole diseretion may withhold.

10. Defuult. Any defaultunder the terms of this Option Agreement shall iinunediately terminate the Agreewent. 1f the Purchaser is the defaulting puty,
Selfer shall retain any funds paid under the terms of this Agreetnent as consideration for this Opticns Agreement. Furthermore/ gither pacty may seek
specific performance pursuant to the terms of this Agreement, damages or 1escission in the evcnlaxf'th:[;jlh If the nofdefuulling party is the

'uschaser, all option money shall be refunded to the Purchuser urless the Purchaser elects to specifically enfbree this Agsbtment. 1f the Purchaser,
the Seticr, or a real estate agent to this Gansaction shalf institute seit Lo enforce any rights hercunder, the preyl, g

reasonable attorney's fees, including those for appeals.
“ ) P _ .
ot 1 oMloe

Puichaser!

ArrPEnsIx |-/

tall be entjied to costs and
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1.

16.

22,

AS

. Pitle Insurance. ‘ .
() Type of Insurance. On excrcise of the option by Purchaser, Seller anthorizes Treomaland-CompanpentSelice! seperrres Vb for
(e
_25., =

N I3

.
- Closing Costs nud I'ro-Tations, Parchaser and Seller shatl share equally the cosl of eseraw, excepl 1asa T, Which Sk ekpres Y limited by
" ally r ! Y

- Possessions Purchiaser shiall be ewtitled o possession oa closing, ‘//é(/eégy\ /,[(Ue_ Lle. /;1;‘,47[ )’C) OCC;O/D? e
iy

rhapecec. '/9422/
. Aprncy Disclosyre. Mt ihe signing of this Apgreement the scltis EARCL S
A1 A7}

Candition of Tltle. “Uhe title 1o the propeity is to be fice of all encombiances or delecty cmmpul|c~(‘vc~|l€r‘n1mdoﬁ5‘iﬁg‘lotﬁr{mmgwge,—«h\mlv(—lm«l_
nrmal—u:umo-mmmnﬁf—my: -Pm—clulm:t‘-i»—herehyfgich—m')(fco.lhul—um!!-rrﬁ TICYRGTT T ,Pl"l‘ntrvnm-bm.ﬂ—ﬁvmw:nrrmmhjw}-m
umlcrlyiu,}mﬂm‘wwl|iﬂhﬂ'ntlndrdml—felmmwlmxmmIlnr—n-l’nwlumerlﬁi!Ie—wiu-b&fmc.utuuel SALONpymen htpﬂmhﬂﬂeflxjﬂtlrﬁm&prisc
Seefits The title shalf also naf he free at clasing of the fullowing: (i.c. VLID, ete.): C’LC‘_:‘PJ" ) S —:‘. T~_/_' JJ_’Z "“,,_ .
Itighus reserved in Federl patents or Stare deeds, building or use reslrictions general o the area, existing casements not incp%&lcnt with irchaser's
intended wse, and building or zoning regnlations or provisions shall not be deemed encumbrances or defects. Gneumbrances to he “Mireharged by

- '

Seller may he paid ont of the hurchase mancy al the date of closing. U

pecliminary conmumitmen fora stdan! form Parchaser's palicy of title insurance to he Issucd by _ f C(/(/'d) ;_,( -
— inthe amonnt of the pocchase psice. Scller authorizes the title conmpand 1o apply as soonas practicable (i such
title insuranee on exercise of (he aption. As soon as itis reasonably possible, Purchaser shall he furnished a preliminary commitment iceyed by the
ahave title company, Deeause a standace form ol tithe insurance does not insure the Wncation of (he boundiry lines, Seller shall firricls oo coipptnge
ichasér 5o desires, cxcept that the Pacchaser shnil pay the differcnce between a standasd and extended form of rille

foins ol title inswrance ii
tstirance, as well as any olher costs specifically related ta the extended form ol title insurance (J.e. a survey).

M) Approval/Condition. On reecipt of a pretiminary commitment, the Purchaser shall have ten {10y days in which 10 nceept the condition of
the title as provided in the prelintinary commitment, subject lo the standard cxcepﬁnn for n standard form of title Insurance nnd thinse set lorth in
Maragraph £ above. IT (e Purchaser does not aceept the condition of (iile within those ten days, Purchaser must pive written noticc 1o Seller of
Purchaser's disapproval of the candition of title. If the Purchaser’s reasons for disapproval are not satisficdd to Purchaser’s satisfaction prior to
closing, Purchaser may terminate (lie Agreement and the option money shall be refunded, Failure 1o nolify Seller in writing shall be deemed to be
approval. Seller shall assume any cancellation fee for such commitmeny or policy; hawever, the oplion maney may be used for payment of (he policy,
regardless of whether or not this sale closes. “Title shall be free of alt defects excepl those In the standard form of title insurance andt those st forth
in Paragraph 11 abave. Iftitle is not so insurable as above provided and cannot be made so insurable by the termination date set forth in the terms
of'this Agreenent, the option money shiall he refunded e this Agreement shall terminate; provided, however, that the Purchinser may waive defects

inoweiting anel elect {0 puechase,

- Closing. With the wnderstanding that time is of the essence, thé sate should be closed by the escrow company of Scller's choice within ten (10) dnys

after o preliminary commitment for tifle inserance is made avallable 1o the parties afier Purchaser's exercise of Purchaser’s option, This date shall

also be the termination gaig of the Agreement, unless extended in writing. Purchaser and Seller shall deporit, when notificd, without delay, ineserow
with ffé_é‘ _f[f/‘_?jﬁg_c[__ as closing agent, all instruments and monics required (o complete the Iransaction in accordance
with this Agreement. Clasing, for the purpose of this Agreement, is delined as the date that all dacements are recorded and alt sale proceeds are
available far dishursement by the closing cent; closing agent shall be o person anthorized to perforim crgrow services pursunnl 1o the rrovisians of
chapter 18.44 of the Revised Cods of Washington, Fumds held in reserve acconnts pursuanl (o escrow instructions shall he deemed, for prrposes of

ihis definition, as available for dishursement to the Seller.

ser's real estate exeise tax offhdaoir ghatl renveide for

il Lumi/Open Spuce. I the Propurty consists of twenty (200 acres or maore, Pure!
suatian or's g Propenty in its then carrent flestgnation as forest land oo open space if the Prapernty

litfics for continnance.

wan

Federid Regulation, Seller shali pay the excise tax at closing, Taxes for the current year,rents, infergst, pssociation and/or hameowner's fees, water

aml other utility charges, irany, shall be pro-rated as of the date of closing uless atherwisc a ced, POV S e o

’ cenzh LOL & Glc):ﬁ/\.q
15 not >'<—§nlrjccl 1o homenwners' or association fees, se, the amount
be inchded in the sale.

<o llc 1~ .,

and Waker Shres, The Property is
per yeas, Light and water shnres, I any, shall_____ _ shall non

Fees/Lip),
ol such fees are

.

. Conveyance.

(a) 1f this Agreement is for conveyance of fee title, fitle shall be conveyed hy warranty deed, frec of cncumbrances cxcept those noted ahove,

() 111his Agreement provides fora sale by real estate contract! the reat esiate conirac shall provide that title b conveyed by nstatstory Mhifiliment
deed.

(v) 1 the Property is subjeet to an cxisting
to pay the contract, mortgage, deed af trst or other cnenmbrance In acenrdance with its terms, and on default, Purchaser shall have (e right
to pke any payments next falling duc on the contract hetween Seller and Purchaser therein,

() 11 this Agreement is for sale and transfer of vendee's (Purchager’s) interest under an existing real cstate contract, the transfer shall be by

Purchaser’s assignment of contract and deed sulficient in farn 1o ety after title isguauired. M 05 (7

contract, morgage, deed of trust or other enenmbrance which Seller is to continue Io pay. Sclleranrees

Ceing C}/Dﬁcfn e tﬁ:,\[
represented the Selter and the fisting

W b e sl oo s it PErcs e ai angr

_el;Z%‘/'- ;

sobweseatesy AT A Hoell party <i

agrent -
or wrilten disclosure af agency was peovided hiovhier in this fransactio

fect both parties' Tegal rights nid have tax implications, Thus, Purchnser and Selter nee both

¢ in connection with this transaction as they deci necessary,

Peofessionmal Advise, The 1crms ol this Apreement ;
lwrchy advised to obtain lepal, tax, o other professional advic

ol this Apreement, the prevailing pady shall be entitled (o reasonable

W adispate shoukd arise regarding the wems and conditions ;
ment or s resolved hy o defuntiing pary

for appeals) tegardless of whether the matter proceeids to jude
apent involved inthe trisaction,

Attorney’s IFe
atlorney’s fees and casts (including hose
turing defanlt. This paragraph shalt apply 1o Parchaser, Scller, nnd my 1cal estate

No Diher Agreements. There are no other verbal or other aprecments which medify or affect this Arréement, Time is of the csct‘ncc "‘_— this
. - ™ (b . . o T : winte partics.
Agreoment, All subsequent modifications or waivers of any condition ol his Apreement shall he i w iy signy :};ﬂy the approprinte partics
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the bank teller, if she would be able to cash this for
him now. And, actually, for her, she said --

MR. HAMMERMASTER: Objection to what the bank
teller said.

THE COURT: I'll sustain the objection.
Okay. What happened relative to that $10,000°7?
Well, they wouldn't refuse -- they refused to honor it,
because it was, again, because it was too old. So I
took another $10,000 out of the bank and got a bank
check with that -- you know, that bank gave me a bank
check out of my account, and then I put that -- I put
the other check that he gave me back, back into the
bank, and they sent it back to New York, and, you know,
it all got cleared. But I bésically gave him a new
cashier's check for the $10,000 that I had given him
back in January.
Now, at the December 21st meeting did Mr. Jolly say
anything to you like: you've made your last payment but
you haven't exercised the option in writing?
No.
Did he indicate in any way that you no longer had the
option to purchase the property?
No, sir,
Now, again, a few weeks later you met again right after

the holidays?

GARY PARDEE - DIRECT (Resumed) 41

APPENDIX 2~




PENGAD « 1-800-631-6989 « www pengad.com

LASER BOND FORM A

10

11

12

13 .

14

15

16

17

18

19

20

21

22

23

24

25

A Yes, sir.

0 And what was the nature of that meeting? What did you

talk about and what was discussed?

A Well, again, the nature was to try to iron out an

agreement, and, you know, I was trying to just sell him
on -- selling him, to get him to hold the mortgage for
me. So I'm not exactly sure. I actually remember at
one point I was trying to tell him that it might be a
tax advantage to him, told him that when I had purchased
some land back in New York a long time ago the woman
wanted to hold the mortgage instead of taking the cash
all at once, and I assumed it was for tax purposes. And
I thought, you know, that that might be an incentive for
Bill as well.

And what happened was he said, he expressed
interest in that, and he. said, is there a library around
here? And I said yes there is, right down the block.

He said he wanted to go down and get this Master Tax
Guide or some sort and look into that. So we went over
to the library. He went to the librarian and asked her
for it. She didn't have have one there. He thought it
might be on microfilm. She still didn't have it. So
pretty much that was the end of that because he said he
wanted to look into that, and he was going to go and try
to find the tax guide on his own and --
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Q Okay.

A -- that was--

0 Was there anything else that was in your discussion
regarding a one-thousand-dollar check that hadn't been
cashed?

A Yes. He had another one of the thousand—dollar checks
that I had given him along the way, I think it was May,
that he hadn't cashed in and it was too late at his
bank, and he asked me if I would help him with that.

o) What did you do?

A We went across the street to my bank again and I got the
bank teller there to -- because it was, I think it was
their check, I don't know -- but they cashed it forgggm;

- ,
through my account, I guess, but they cashed in for him.

0 So at this meeting in December after the holidays did
Mr. Jolly ever indicate to you that the option had
expired and you can't purchase the property?

A No, sir.

0 Did you meet again after that meeting?

0 When was that?

A I believe it was just after the 18th of January.

0 All right. Tell me about that meeting:. Where was it
at?

A It was at the house for the first time.
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Q All right. And what was the nature of what was
discussed?

A Well, Bill kind of threw me a curve there. He came on
telling me that it was too late now to go through with
this. Basically, he said that it was -- because I
hadn't cashed, come up with the cash by then -- I mean,
the end of the year had come now, he told me that the
contact was null and void and that we'd have to start
all over.

Q And that was the first time that he'd ever said that to
you?

A Yes.

0 Now, let me go back here.A

(WHEREUPON, Plaintiff's Exhibit
No. 5 was marked for
identification.)

0 I'm going to show you what's been marked as Plaintiff's
Exhibit No. 5. Would you look at that, please?

A (Complies with request.)

0 What is that?

A Thié was the letter exercising my option to buy that I
had sent him on January 13th, written notice or -- you
know.

0 Was that by registered mail?

A Certified mail, yes.

0 And attached to this exhibit is there a certified mail
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receipt?
Yes.
Okay. You filled those out and mailed those to Mr.
Jolly?
Yes.
MR. GEIERSBACH: I move to admit Exhibit 5.
THE COURT: Any objections?
MR. HAMMERMASTER: No objections.
THE COURT: 5 will be admitted.
(WHEREUPON, Plaintiff's Exhibit
No. 5 was admitted into
evidence.)
Now, back to this meeting after January 18th. You were
saying that for the first time he told you that the
option had expired?
Yes. I knew that the twelve-month option period was
over now. But he said that it was -- that the contract
was null and void now because that period had run and I
hadn't come up with the cash.
What did you say? -
Well, I found it kind of incredulous. I was like, what
.are you talking about. We've been talking about the
mortgage for the last month or so now. And, anyway, I
said besides that you said just a month earlier -- my

—

dad, or maybe a little bit more, was getting concerned

~—

that the end of the year was coming and he was asking
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GARY PARDEE,
NO. 34006-2-11

Respondent,
CERTIFICATE OF SERVICE

-VS-

WILLIS JOLLY,

Nt N S Nt Nt Nt N N

Appellant. )

The undersigned certifies under the penalty of perjury of the laws
of the State of Washington that on this date the undersigned has personally
served a copy of the BRIEF OF APPELLANT upon HAL J.
GEIERSBACH, the counsel of record lor Respondent, at his office
located at 8910 - 184" Avenue East, Suite F, Bonney Lakc, Washington,

98391.
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