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IDENTITY OF RESPONDENT
The Respondent is Willis Jolly (“JOLLY™). JOLLY was the
Defendant and the prevailing party in the Court of Appeals decision after
having lost at the Superior Court trial. Jolly is responding to PARDEE’S
petition to this Court seeking review.

ISSUES IN RESPONSE TO PETITION FOR REVIEW

1. Is this a case of “forfeiture” when PARDEE was never the owner
of the subject property?
2. Does the application of equitable principles apply when there is an

adequate remedy at law?

STATEMENT OF THE CASE

The parties to this case entered into an option-to-purchase
agreement on January 18, 2004.. RP at 21. The Plaintiff (hereafter
“PARDEE”) was the optionee/purchaser and the Defendant (hereafter
“JOLLY”) was the optioner/seller. See Exhibit 1 attached hereto at
Appendix 1. CP at attachment. PARDEE was required by the terms of
the contract to pay an initial $10,000.00 plus $500.00 per month, for a
total of $16,000.00. RP at 21. The option agreement expressly provided
that PARDEE had the right to exercise the option to purchase by

signifying his desire to do so in writing at the same time as the last

payment.



http:$16,000.00

Once the purchaser has paid the full amount of option
money, the option shall terminate unless the Purchaser
notifies the Seller in writing at the time the Purchaser
makes the last option payment that the Purchaser is
exercising its option to purchase.

See Exhibit 1, Paragraph 3.

Even though the purchaser was only required to make $500.00 per
month payments (after the initial $10,000 payment), PARDEE paid
$1,000.00 every two (2) months, RP at 26-29. As such, PARDEE paid
the final payment under the contract on or about November 6, 2004, RP
at 28 and 38.

[Pardee]

So it was November 6 when I [sic] making that

last payment at the post office, . . .

RP at 1. 3-4, p 28.

See also Mr. Pardee’s testimony when he said:

Q [by Hammermaster] So all payments as of November, at

least as you understand it to be, were made as of

November 11™, I think, or November 10®, something like

that?

A [Pardee] Yes

Q 20047

A Yes

RP at 69.
PARDEE did not exercise his option to purchase the property at

the time that he made his final payment in November.
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Q [Geiersbach] With that last payment did you advise him

[JOLLY] of your plans regarding the property?

A [Pardee} No
RP atll. 17-19, p 38.

The testimony of PARDEE was that he discussed several times
puchasing the property on a contract basis from JOLLY, and his first
mention of that method of purchase was in September, 2004. RP at 1l. 18-
25,p36and l. 16, p 37. After communicating in September and paying
the last payment in November, the next time the parties met was
December 21, 2004. RP at 39. Nothing in writing came of those
discussions, and PARDEE admitted in his testimony that such method of
purchase would have been a modification or change in the original
agreement. RP 11. 25, p 74 - 11. 3, p 75. According to PARDEE’s
testimony, JOLLY did not state that he would agree to sell on a seller-
financed basis, nor did he expressly refﬁse to sell on such terms.
However, JOLLY testified that he absolutely would not agree to sell on a
contract with PARDEE’S proposed interest rate. Cf. RP 73-74 and 11. 1-9,
p 121. According to JOLLY, he flatly rejected any proposals by PARDEE
at the interest rate he was proposing and never offered a counter proposal.

Id., at 121.

At one point in late December, 2004, PARDEE presented a written

3
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extension agreement. RP at 140. JOLLY refused to sign such extension.
RP at 140-142. He saw no advantage to extending the contract. /d. On
or about December 21, 2004, the parties met because JOLLY had not
cashed the initial $10,000.00 check and needed PARDEE’S assistance in
clearing the same because it was too old for his bank. RP at 40 and 68. A
new check was drawn at Plaintiff’s (PARDEE’S) bank and cashed by
JOLLY. Later, another old check was similarly cashed. It was a
$1,000.00 payment originally paid in May, 2004, by PARDEE. RP at 43.
According to the Plaintiff, that check was cashed with his help at his bank
by Mr. Jolly “right after the holidays” in late December, 2004. RP at Il.
24-25,p 41 —11. 25, p 43. The Trial Court found that the Defendant said
the $1,000.00 check was re-issued “a couple of weeks” after

December 21, 2004. However, no testimony from the Report of
Proceedings was found to support the Trial Court’s finding. On

January 13, 2005, PARDEE mailed by registered or certified mail a letter
to JOLLY stating that he desired to exercise his option to purchase the
property. RP at 44. JOLLY advised PARDEE that the option had
expired. /d. PARDEE acknowledged that the contract required him to
exercise his option in writing on or before he made his final payment in

November. RP atll. 5-14, p 70. There is no testimony that any of the

4
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checks were re-issued or cashed on the same day (January 13, 2005) that
PARDEE wrote to JOLLY attempting to exercise his option to purchase
the property.

The Plaintiff made some improvements or repairs to the property.
The parties interlineated on the contract a right conferred to Plaintiff to
make improvements during the term of the contract. See Exhibit 1,
Paragraph 18. In other words, making improvements was a contemplated
aspect of the agreement and was expressly addressed therein. The
contract expressly stated that any improvements he chose to make would
remain on the property. The Plaintiff paid no rent from November 10,
2004, to the present.

ARGUMENT

I THE CONCEPT OF FORFEITURE DOES NOT APPLY
SINCE THERE WAS NO OWNERSHIP TO FORFEIT.

The Appellant is confused by the distinction between forfeiture of
something owned and the termination of a contract for failure to follow its
terms. PARDEE wants to ignore his gross negligence and/or intentional
refusal to act in the timely exercise of the option by claiming a “forfeiture”
as being too harsh of a result. However, the Appellant in its Brief before

the Supreme Court misrepresents the judicial decisions in the citations set
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forth therein. For example, as the principle case for proving that
forfeitures are not favored in law or equity, the Appellant cites
McLanahan v. Farmers Ins. Co. of Washington, 66 Wn.App. 36, 831 P.2d
160 (1992). That case and the cases following it involve the ownership of
a vehicle that was repossessed and forfeited against that owner. Of
course, the forfeiture occurred due to the owner’s failure to make
payments. The Courts nevertheless enforced the forfeiture even though it
may not be “favored.” The Appellant failed to cite any examples of
“forfeiture” within the context of an option to purchase real estate simply
because no such cases exist. Simply put, all forfeiture cases involve the
ownership of the asset that is to be forfeited. The Court of Appeals was
not confused by the distinction between ownership and a contractual right
to purchase something as described in this case. The Appellant, in order
to sway the Supreme Court herein, is attempting to convince this Court
that the option agreement was a veiled Real Estate Contract. However, it
was not a Real Estate Contract under any description; and, if so, it failed
to contain any of the necessary and essential terms as required by a Statute
of Frauds including, but not limited to, an adequate and complete legal
description of the property to be purchased.

The Appellant, in his Brief, argues that the contract subject to this

6
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dispute was not a pure option contract, but that PARDEE had equity in the
property. However, there has been no finding by the Trial Court or a
Court of Appeals that such equity existed. In fact, based on the
Appellant’s own description, it was in fact a pure option contract and
nothing more. The fact that PARDEE made payments on the option
portion of the contract does not change its character to something other
than a pure option contract.

Furthermore, PARDEE mischaracterizes the testimony when he
asserts that the parties never agreed as to who would be entitled to the
repairs and improvements on the property. The contract itself makes it
clear that the parties contemplated that any improvements made by
PARDEE would remain with the property unless MR. PARDEE timely
and properly exercised the option to purchase. At Paragraph 18 of the
contract, the parties added in hand-written form that PARDEE had the
right to occupy and improve the subject property. The fact is further
established based on the language stricken from Paragraph 8. Finally, at
Paragraph 3 (the last sentence) it clearly states that, if PARDEE fails to
exercise his option, then he “lose[s] all interest and rights in the property.”

The Appellant’s description of the Court’s disfavor with Real

Estate Contracts and its application of equitable powers prior to the

7
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statutory scheme describing forfeiture procedures is equally misplaced.
First of all, in the case of a Real Estate Contract there are specific
statutory procedures that must be followed for a forfeiture. Neither party
has argued that this option agreement constitutes a Real Estate Contract.
In fact, if such argument were to be made by PARDEE, it woﬁld be
immediately evident that such contract fails by virtue of Statute of Frauds,
in that it is missing many key elements required for the sale of real
property. To discuss the equity of Real Estate Contract forfeitures within
the context of law prior to the statutory scheme coming into existence is
irrelevant and inapplicable.
II. THERE IS AN ADEQUATE REMEDY AT LAW, AND THE

EQUITABLE PRINCIPLES CITED BY THE APPELLANT

DO NOT APPLY.

Where a legal remedy is available, the equitable principles are not
relevant. The Appellant has focused on one primary case in support of his

contention that equity should be applied to this case. The Appellant cites

Wharf Restaurant, Inc. v. Port of Seattle, 24 Wn.App. 601, 605 P.2d 334

(1979). However, the facts as applied to the legal principles in that case
are vastly different than the facts in this case. In that case, the tenant who
had the option to renew the lease was specifically found to have

inadvertently failed to do so. That finding was a key element in applying

8
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the equitable principles of allowing the tenant to exercise its lease even
after the expiration of that period. Specifically, the Court stated as

follows:

The following "special circumstances” existing in this case,
taken together, justify the trial court's decision to grant
specific performance of the old lease between the Port and
the Wharf for an additional 5-year term despite the Wharf's
late notice.

1. The failure to give notice was purely inadvertent.
Finding of fact No. 14. It was not the result of intentional,
culpable or, as some courts refer to it, "grossly negligent"
conduct.

Wharf Restaurant, 24 Wn.App. 601, 612.

The other distinguishing factors of the Wharf Restaurant, Id. case
as compared to this case are as follows:

1. Unlike the Wharf Restaurant, Id. case, there was no
evidence presented or argument made to the Trial Court (nor did the Trial
Court make any findings) in support of an equity-based argument. All
evidence and argument presented was based on the legal principles and
application of the law. The Appellant did not and has not sought relief
from the Court based on equitable grounds, nor did the Trial Court make
any ruling based on equitable grounds. The Findings of Fact and
Conclusions of Law were all based on legal principles, not equitable

principles.
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2. There was no finding by the Trial Court (nor does the
evidence support the same) that Appellant’s failure to give timely notice
was purely “inadvertent.” There was some suggestion by JOLLY that
PARDEE’S failure to give notice was due to the fact that PARDEE could
not actually afford to make the purchase. PARDEE put off making the
purchase for as long as possible because he could not afford to do it any
sooner than when he exercised the same.

3. The fact that in the Wharf Restaurant, Id. case the tenant
had made valuable improvements over the previous twenty-five years (25)
of occupancy. There is dispute as to the value of the improvements made
by the Appellant in this case. However, such improvements were clearly
contemplated under the terms of the contract and PARDEE knew that he
was making them at risk of losing them as expressly provided in said
contract at Paragraph 3.

4, Unlike the Wharf Restaurant, Id. case, this lease was for a
short term. The Court in the Wharf Restaurant, 1d. case specifically stated
that one of the factors in applying the equitable principle was because the
lease had been for such a long term, to-wit, twenty-five (25) years. The
case at bar, however, involved an option contract for only one (1) year.

5. The Court in the Wharf Restaurant, Id. case determined that

10
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the delay in giving notice was relatively short, to-wit, two (2) months late.
Again, within the concept of twenty-five (25) years, two (2) months
represented a very short delay period of nearly one-half (1/2%) percent of
the entire lease period. In the case at bar, if the Court accepts JOLLY’S
interpretation that the last payment was made in November, the notice to
exercise the option was made approximately two (2) months after that last
payment was made, which represents nearly seventeen (17%) percent of
the total lease period (1/6). In other words, a two-month delay on a one-
year lease is substantially greater than a two-month delay on a 25-year
lease.

The Wharf Restaurant, Id. case is clearly the exception to the long-
standing rule that specific enforcement of the terms of a clear contract will

be enforced. The factors outlined in the Wharf Restaurant, Id. case simply

do not exist in this case; and, therefore, such rule as enunciated therein
should not be applied.

Even if an equitable principle to enforce a contract were to be
granted by this Court, it can only do so if there is a legal and enforceable
contract to, in fact, enforce.

In this case, however, there is an absence of a legal description that

is absolutely required under the Statute of Frauds in order to make such

11
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contract enforceable. In other words, the equitable principle of enforcing
the contract even though the option was not timely exercised is only
available if there is a legal contract to enforce. See Kruse v. Hemp, 121
Wn.2d 715, 722, 853 P.2d 1373 (1993).

CONCLUSION

The Appellant attempts to mis-characterize the Court of Appeals’
review of this case when, in fact, the Court of Appeals has examined all of
the evidence and the Trial’s Court’s untenable basis for its Findings of
Fact at numerous points. There is no “forfeiture” insofar as PARDEE did
not have an ownership interest in the property, nor did PARDEE have a
tenancy interest in the property as shown by previous appellate decisions.
In other words, this is not a “forfeiture” in the sense that various cases
have previously discussed. For those reasons, the Court of Appeals’
decision should be upheld and the request for review by the Supreme
Court should be denied.

Furthermore, equity is only available when there is an inadequate
legal remedy. In this case there is a legal remedy available to this Court in
that the contract entered into between the parties was binding and clear on
its face. At no time did the Trial Court exert its equitable powers, rather

the Court ruled based on the terms of the contract and found and made

12



VU A VU AU VYU LIl &eUVUVUUUTIV FEVENUTUT PIINUVEYVIN T L SVS S L IR VI S S VI Wi PRy

erroneous findings. The Court of Appeals corrected the Trial’s Court’s
erroneous findings and applied the law on contracts. Even if the equitable
powers could be exercised in this case, there is a requirement that there be
a binding contract to enforce if such equitable rule were to be made. In
this case there are missing terms that defeat the Statute of Frauds
including, but not limited to, the absence of a legal description. As such,
the request to the Supreme Court for review of this case should be denied.

DATED this 21* day of May, 2007.

F“_Eﬁ AS AT TACE

TO E-MAIL
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shuve fitle company. Deenuse a stamdurd form of 1 de insnrancd dncs nit insure she Joesatlon of the boundury fines, Seller shall fisrei<h ar: rf!c;:(!:'xl
form of vithe dnsarance i Mchasér so siesires, cxcepl that vhe Purcluser shatl pay the difference between n standard and exiended lorn of tile
Issnsanec, as well as ony oitier casts speclficully selated o the extended form of thils Inswrnnce (le. 0 survey),

) Approvul/Condlition. On recalptof o prellinhinry commitment, the Purchascr shall have ten (10) days In which 1o accept the candition of
the vitke as provided In the preliminary comminnem, subject 1o the standard cxception for o standard fonn of fitle Insurance nikl thase sct foal in
Paragrapli 11 above, If 1he Purehuscr docs not aceept the coadition of title within thase en days, Purchaser inust glve wrliten notice to Setler of
Purchiaser’s disappraval of the conditlan of thie. If the Purchaser’s rensons foe disappraval are not satisficd 1o Purchaser’s salisfaction prior lo
closing, Purchaser may terminnte the Agreenent nod the opilon moncy shall he refunded. Fallure (o notify Sclier in weltlng shall be deemed to e
approval. Scller shail assume uny cancetiation fee for such emnmltment or polley; hawever, the optlan money may be used for payment of Lic policy,
sepnridtess of whether or not this snle closes, Tille shall he free of alf lefects cxcepl those in the standard fonm of tltle intorance and thuse set furth
in Paragraph t above. If tile is not so insirable as nhove provided amd cannol be made so insurable by the ienninngdon date set forth in the termis
o ihis Agrecment, the optlon money sttt be refimded wil tis Agreement shall iermiome; provider!, however, that the Parclinser may waive defees
in waiting mnd elect to purelinse, .

Clasing, With the understanding ihat tine bs of the essence, mb sale shinuld b closcd by the sscraw conipany of Seller’s ehinlce within ten () days
aficr a preliminary commitnient for dile inarmce Is made avalfable 1o the padics aficr Porchaser’s excrcise of Purchaser's aptlon, This tate shatl
alse be s lcnzhm(loq gnlg of the Agreepment, untess extemted in webtlng, Purchaser ad Selicr shiall deposit, whea notified, withant delay. inescrow
with ;7@_ At us closing agent, ofl instovments and monics required 1o camplete (he transactlon in nccordance
with ihis Agreenient, Clnsing, for the purpase of thls Agrecmen, §a defined as the dale thar all dacumenis are reeorded nmd alf sale pracecds are
aviilable for disbursement by tha closing ngent; closlng agent shall be o person milhorized to perform cscrow seevices pirsuant to the provisions of
chapier 18.44 of ihe Reviscd Code ur Washington. Fauds hielid in reserve neoounts prcsiiant tn cscraw instruciions shal? be deemncd, for parposes of
this defInitlon, as avallable for disbursement to the Selier. -

bl

. Varest Land/Open Spuce. 1f the Property conststs of twenty (20% aces oF more, Pocchaser’s senl estaie exelse tar sfirdait ghai) srovisla fier
cadoenion of Jhe Propeny i its then cunrcat deshganstfon s Tovest Toped o upen space M she Property qundifies for contlunnnce.

IS Cinstug Costs s Peo-Rattous. Porchaser awl Sefter ahall shire equally the cast of cscrvw, oxeept lhosnx '."\v&gh Sd:ﬂ:;p'rciz.\y timited by ?

Federal Regolaiion. Scller shall pay the exclse tax al chosing. Toxes for lhe current yenr, fents, bitergsl, assocjntion aicd/or amzowngr's foes, waler ”
aact nther wiilily charges, iT any, shall e pro<eated as of the date of closing unlcss aherwise el TV CheT el = <o (Q- HadlV 7S 7] (( :
: ewth poy <O5 & clom el s et B -

V6. Hameoswoers' Fee/Lightfimd Water Shares, The Property Is )1 e E subject (o homeowners” or associatian fees, 103a, e amon
of sirch fecs are $ per year, Light winl watere shares, IF any, shail, shall not be Inchided In ibe snle. .

[y

§7. Conveynnee. )

{a) If thls Agrecient is for conveyance of fee tlile, title shall be conveyed hy wamanty dee, free of encumbrances cxcept thase noled above.

(hy 12 tlibs Agreement pravides far a sale by real estatc ennisactd 1he real estate contract shalf provide that title be conveycd by a siatatory ftfitimen
dueed.

(¢} 1T the Propenty s subject 1o ah cxisting covtenct, morigage, deed of tnast or other coenmbrance which Seller Is ta continae Jo pay, Scller azrees
1o pay the enatract, morpage, decd of inust or siher encumbieninee I acenrdince with s icrms, and oo default, Purchaser shatl uve the rigit
10 puike any pmyments next Falting due on the contract between Seiles nid Purchaser thercin,

Qi) 31 s Agreement is (o sale s tnmsfer of vendee's (Purchageels) finierest undes nn exisiing real estate contract, the teansfer shatl be by
Purchinser’s nssignsicnt of contract mul decd sufliclent in fonu lmnflcr tithe 38 muenoiced, %/Q 95 {}

'7"-/0"/"/‘(‘--/:, £ Yo e op <L

¢

. Possession. Purchuser shiad he entitlald to possession on closing, /‘//(l(/e&gj/ /;aue.

18 -
rha pic ) P Ql;‘t%/. Ft(’z&-lv; CJ/OIGCM i fytgl.

19, Apcucy Disclosyre. the signing of this Agreemend the .wlth)g goat ’A 7 repr I the Seller mud yln- fisting

apent ce . -f()-/:)‘:__._..*._...,.... prasiented _.../.v .62.”_____._. Facl paarty stpning thiv few e 2on ans thad prices oz nids

nr wiiten disciosure of sgency was providud bis/her b this teanssethon,

Professinnnl Aslvlse, The senms of [his Agreement affect hoth parties* legal dghts mud bave 1ax implicasions, Thus, Purehaser ang Sciler see buth

203,
Tuariehy acdvised (o abtabo Jegal, tax, v other potussivianl sdvice o conserton with ihis fransaction ay 1hey theem necessiey,

Altoriey's Fees, 1T alispure shaukd srise segarding ibe wrms muf capditions of this Agrevment, Hhe prevailing pauly shall be eniflaie "'f"‘,"“"“'“
antnracy s tees and ensts (including thase for appeals) sepuniless of wihiber the waner proceeds 10 jodement or is resnlved by wdefuabing pany
during detanit, This parngraph shatl apply to Purcliisen, Sellor, and nny real estate agent invatyed e ihe wnsaction,

21,

. ::rgl.'\::LM/\H suhseqnenl madificatlons ne waivers of any conditlon wf this Agreemen shalt he i@;??n;-mm gs, op !);f;y he appmp’riaw '“f' ‘f“
27 Duth pokicioe and Yeslin woiet Couptee o du visien gl /—'"c'/ux'f? o [ heots Pl o lok F

ot I’“l&‘-"‘ vy J‘".{}”d'{’*‘(‘)-\ N (7/”/"//‘ aXronf lagccordingn l/./x“ﬂ. !6,_‘& ({'r).n'h ’/7 P Ll 'n’(/,' .
Also the bt Lina Ayl inesids aon Lodt ] A Jved pot o je apo lidet Sh g P a7
Powe Lafes Leit! pey P2744 \’,X/JP,:{' or oy ‘('/f,mk ,?/‘ﬁ{-/ /—:':T"ul"“ inosr s ok B A R4

")(}, ey g /f/((‘ it o O /Qrﬂ( T'J/'w' APt ] Z‘: - f)‘»"é; o
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sreements. "There are na other verbal ne uiher agreements whicl modity or affeet (his Avrecment. Time is of (e cssence of this
)




VMU ks v

Lwe s 12z

e LA A VARV 2V EEPEV.PEL P UTINT VEY

B RV sV

SUPREME COURT OF THE STATE OF WASHINGTON

GARY PARDEE, )
) NO. 80066-9
Respondent/Petitioner, )
)
-Vs- ) CERTIFICATE OF SERVICE -
) LI
WILLIS JOLLY, ) &
) =:
Appellant/Respondent. ) :’;
N

The undersigned certifies under the penalty of perjury of the hws

of the State of Washington that on this date the undersigned has i)ersér;allyj if;f i
served by fax a copy of the RESPONSE TO PETITION FOR .
DISCRETIONARY REVIEW upon HAL J. GEIERSBACH, the co-

counse! of record for PARDEE, at his office located at 8910 - 184™

Avenue East; Suite “F”, Bonney Lake, Washington, 98391.

)
DATED this & 15” ds

ey for JOLLY
FILED AL AT TACHMEN

TO E-MAIL

Certificate of Service - Page 1 of 1
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SUPREME COURT OF THE STATE OF WASHINGTON '

S
GARY PARDEE, ) TS
) NO. 80066-9 = 2
Respondent/Petitioner, )
)
-Vs- ) CERTIFICATE OF SERVICE
)
WILLIS JOLLY, )
)
Appellant/Respondent. )

The undersigned certifies under the penalty of perjury of the laws
of the State of Washington that on this date the undersigned has personally

served a copy of the RESPONSE TO PETITION FOR
DISCRETIONARY REVIEW upon GAROLD E. JOHNSON, the co-

counsel of record for PARDEE, by e-mail at gary@mjwmlaw.com per his

verbal permission and consent to service in this manner.

DATED this 2/ g day of3

FILED AU ATTACHMENT
TO E-MAIL

Certificate of Service - Page 1 of 1



OFFICE RECEPTIONIST, CLERK

From: Elaine [elaine@hammerlaw.org]

Sent: Tuesday, May 22, 2007 9:27 AM

To: OFFICE RECEPTIONIST, CLERK
Subject: PARDEE/JOLLY, DOCKET NO. 80066-9

AR ¥00bo- 2

Response to  [Fwd: ###

etition for Discr.d ### - PARDE
Dear Supreme Court Clerk:

Per our telephone conversation of about 15 minutes ago, I am resending
the Response to Petition for Discretionary Review for filing in
reference to the above matter. When I sent the Response yesterday, I
inadvertently typed your email address wrong. You indicated to me this
morning that I could re-send the document with an explanation of what
happened and it would be accepted for filing.

Thank you for your assistance.

Elaine M. Knaack

Legal Assistant to

David C. Hammermaster, Attorney
253-863-5115 - Office
253-863-8948 - Fax
elaine@hammerlaw.org



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

