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IDENTITY OF RESPONDENT 

The Respondent is Willis Jolly ("JOLLY"). JOLLY was the 

Defendant and the prevailing party in the Court of Appeals decision after 

having lost at the Superior Court trial. JoIly is responding to PARDEE'S 

petition to this Court seeking review. 

ISSUES IN ]RESPONSE TO PETITION FOR REVIEW 

1. 	 Is this a case of "forfeiture" when PARDEE was never the owner 
of the subject property? 

2.  	 Does the application of equitable principles apply when there is an 
adequate remedy at law? 

STATEMENT OF THE CASE 

The parties to this case entered into an option-to-purchase 

agreement on January 18,2004, RP at 2 1. The Plaintiff (hereafter 

"PARDEE") was the optionee/purchaser and the Defendant (hereafter 

"JOLLY") was the optionerlseller. See Exhibit 1 attached hereto at 

Appendix 1. CP at attachment. PARDEE was required by the terms of 

the contract to pay an initial $10,000.00 plus $500.00 per month, for a 

total of $16,000.00. RP at 2 1. The option agreement expressly provided 

that PARDEE had the right to exercise the option to purchase by 

signifying his desire to do so in writing at the same time as the last 

payment. 

http:$16,000.00
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Once the purchaser has paid the full amount of option 
money, the option shall terminate unless the Purchaser 
notifies the Seller in writing at the time the Purchaser 
makes the last option payment that the Purchaser is 
exercising its option to purchase. 

See Exhibit 1 ,  Paragraph 3. 

Even though the purchaser was only required to make $500.00 per 

month payments (after the initial $10,000 payment), PARDEE paid 

$1,000.00 every two (2) months. RP at 26-29. As such, PARDEE paid 

the final payment under the contract on or about November 6,2004. RP 

at 28 and 38. 

[Pardee] 
So it was November 6Lhwhen I [sic] making that 

last payment at the post office, . . . 

See also Mr. Pardee's testimony when he said: 

Q [by Hammermaster] So all payments as of November, at 
least as you understand it to be, were made as of 
November I 1Ih, I think, or November 1Oth, something like 
that? 
A [Pardee] Yes 
Q 2004? 
A Yes 

RP at 69. 
PARDEE did not exercise his option to purchase the property at 

the time that he made his final payment in November. 



Q [Geiersbach] With that last payment did you advise him 
[JOLLY of your plans regarding the property? 
A pardeel No 

The testimony of PARDEE was that he discussed several times 

puchasing the property on a contract basis fiom JOLLY, and his first 

mention of that method of purchase was in September, 2004. RP at 11. 18-

25, p 36 and 1. 16, p 37. After communicating in September and paying 

the last payment in November, the next time the parties met was 

December 21,2004. RP at 39. Nothing in writing came of those 

discussions, and PARDEE admitted in his testimony that such method of 

purchase would have been a modification or change in the original 

agreement. RP 11.25, p 74 - 11. 3, p 75. According to PARDEE's 

testimony, JOLLY did not state that he would agree to sell on a seller- 

financed basis, nor did he expressly refuse to sell on such terms. 

However, JOLLY testified that he absolutely would not agree to sell on a 

contract with PARDEE'S proposed interest rate. Cf. RP 73-74 and 11. 1-9, 

p 121. According to JOLLY, he flatly rejected any proposals by PARDEE 

at the interest rate he was proposing and never offered a counter proposal. 

Id., at 121. 

At one point in late December, 2004, PARDEE presented a written 



extension agreement. RP at 140. JOLLY refused to sign such extension. 

RP at 140- 142. He saw no advantage to extending the contract. Id. On 

or about December 21,2004, the parties met because JOLLY had not 

cashed the initial $10,000.00 check and needed PARDEE'S assistance in 

clearing the same because it was too old for his bank. RP at 40 and 68. A 

new check was drawn at Plaintiffs (PARDEE'S) bank and cashed by 

JOLLY. Later, another old check was similarly cashed. It was a 

$1,000.00 payment originally paid in May, 2004, by PARDEE. RP at 43. 

According to the Plaintiff, that check was cashed with his help at his bank 

by Mr. Jolly "right after the holidays" in late December, 2004. RP at 11. 

24-25, p 41 -11.25, p 43. The Trial Court found that the Defendant said 

the $1,000.00 check was re-issued "a couple of weeks" after 

December 21,2004. However, no testimony from the Report of 

Proceedings was found to support the Trial Court's finding. On 

January 13,2005, PARDEE mailed by registered or certified mail a letter 

to JOLLY stating that he desired to exercise his option to purchase the 

property. RP at 44. JOLLY advised PARDEE that the option had 

expired. Id. PARDEE acknowledged that the contract required him to 

exercise his option in writing on or before he made his final payment in 

November. RP at 11. 5-14, p 70. There is no testimony that any of the 
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checks were re-issued or cashed on the same day (January 13,2005) that 

PARDEE wrote to JOLLY attempting to exercise his option to purchase 

the property. 

The Plaintiff made some improvements or repairs to the property. 

The parties interlineated on the contract a right conferred to Plaintiff to 

make improvements during the term of the contract. See Exhibit 1, 

Paragraph 18. In other words, making improvements was a contemplated 

aspect of the agreement and was expressly addressed therein. The 

contract expressly stated that any improvements he chose to make would 

remain on the property. The Plaintiff paid no rent from November 10, 

2004, to the present. 

ARGUMENT 


I. 	 THE CONCEPT OF FORFEITURE DOES NOT APPLY 

SINCE THEREWAS NO OWNERSHIP TO FORFEIT. 


The Appellant is confused by the distinction between forfeiture of 

something owned and the termination of a contract for failure to follow its 

terms. PARDEE wants to ignore his gross negligence andlor intentional 

refusal to act in the timely exercise of the option by claiming a "forfeiture" 

as being too harsh of a result. However, the Appellant in its Brief before 

the Supreme Court misrepresents the judicial decisions in the citations set 
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forth therein. For example, as the principle case for proving that 

forfeitures are not favored in law or equity, the Appellant cites 

McLanahan v. Farmers Ins. Co. of Washineton, 66 Wn.App. 36, 831 P.2d 

160 (1992). That case and the cases following it involve the ownership of 

a vehicle that was repossessed and forfeited against that owner. Of 

course, the forfeiture occurred due to the owner's failure to make 

payments. The Courts nevertheless enforced the forfeiture even though it 

may not be "favored." The Appellant failed to cite any examples of 

"forfeiture" within the context of an option to purchase real estate simply 

because no such cases exist. Simply put, all forfeiture cases involve the 

ownership of the asset that is to be forfeited. The Court of Appeals was 

not confused by the distinction between ownership and a contractual right 

to purchase something as described in this case. The Appellant, in order 

to sway the Supreme Court herein, is attempting to convince this Court 

that the option agreement was a veiled Real Estate Contract. However, it 

was not a Real Estate Contract under any description; and, if so, it failed 

to contain any of the necessary and essential terms as required by a Statute 

of Frauds including, but not limited to, an adequate and complete legal 

description of the property to be purchased. 

The Appellant, in his Brief, argues that the contract subject to this 

6 



dispute was not a pure option contract, but that PARDEE had equity in the 

property. However, there has been no finding by the Trial Court or a 

Court of Appeals that such equity existed. In fact, based on the 

Appellant's own description, it was in fact a pure option contract and 

nothing more. The fact that PARDEE made payments on the option 

portion of the contract does not change its character to something other 

than a pure option contract. 

Furthermore, PARDEE mischaracterizes the testimony when he 

asserts that the parties never agreed as to who would be entitled to the 

repairs and improvements on the property. The contract itself makes it 

clear that the parties contemplated that any improvements made by 

PARDEE would remain with the property unless MR. PARDEE timely 

and properly exercised the option to purchase. At Paragraph 18 of the 

contract, the parties added in hand-written form that PARDEE had the 

right to occupy and improve the subject property. The fact is W h e r  

established based on the language stricken from Paragraph 8. Finally, at 

Paragraph 3 (the last sentence) it clearly states that, if PARDEE fails to 

exercise his option, then he "lose[s] all interest and rights in the property." 

The Appellant's description of the Court's disfavor with Real 

Estate Contracts and its application of equitable powers prior to the 

7 
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statutory scheme describing forfeiture procedures is equally misplaced. 

First of all, in the case of a Real Estate Contract there are specific 

statutory procedures that must be followed for a forfeiture. Neither party 

has argued that this option agreement constitutes a Real Estate Contract. 

In fact, if such argument were to be made by PARDEE, it would be 

immediately evident that such contract fails by virtue of Statute of Frauds, 

in that it is missing many key elements required for the sale of real 

property. To discuss the equity of Real Estate Contract forfeitures within 

the context of law prior to the statutory scheme coming into existence is 

irrelevant and inapplicable. 

LI. THERE IS AN ADEQUATE REMEDY AT LAW, AND THE 
EQUITABLE PFUNCIPLES CITED BY THE APPELLANT 
DO NOT APPLY. 

Where a legal remedy is available, the equitable principles are not 

relevant. The Appellant has focused on one primary case in support of his 

contention that equity should be applied to this case. The Appellant cites 

Wharf Restaurant, Inc. v. Port of Seattle, 24 Wn.App. 601,605 P.2d 334 

(1979). However, the facts as applied to the legal principles in that case 

are vastly different than the facts in this case. In that case, the tenant who 

had the option to renew the lease was specifically found to have 

inadvertently failed to do so. That finding was a key element in applying 



the equitable principles of allowing the tenant to exercise its lease even 

after the expiration of that period. Specifically, the Court stated as 

follows: 

The following "special circumstances" existing in this case, 
taken together, justify the trial court's decision to grant 
specific performance of the old lease between the Port and 
the Wharf for an additional 5-year term despite the Wharfs 
late notice. 
1. The failure to give notice was purely inadvertent. 
Finding of fact No. 14. It was not the result of intentional, 
culpable or, as some courts refer to it, "grossly negligent" 
conduct. 

Wharf Restaurant, 24 Wn.App. 601,6 12. 

The other distinguishing factors of the Wharf Restaurant, case 

as compared to this case are as follows: 

1. Unlike the Wharf Restaurant, Id.case, there was no 

evidence presented or argument made to the Trial Court (nor did the Trial 

Court make any findings) in support of an equity-based argument. All 

evidence and argument presented was based on the legal principles and 

application of the law. The Appellant did not and has not sought relief 

from the Court based on equitable grounds, nor did the Trial Court make 

any ruling based on equitable grounds. The Findings of Fact and 

Conclusions of Law were all based on legal principles, not equitable 

principles. 
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2. There was no finding by the Trial Court (nor does the 

evidence support the same) that Appellant's failure to give timely notice 

was purely "inadvertent." There was some suggestion by JOLLY that 

PARDEE'S failure to give notice was due to the fact that PARDEE could 

not actually afford to make the purchase. PARDEE put off making the 

purchase for as long as possible because he could not afford to do it any 

sooner than when he exercised the same. 

3. The fact that in the Wharf Restaurant, Id.case the tenant 

had made valuable improvements over the previous twenty-five years (25) 

of occupancy. There is dispute as to the value of the improvements made 

by the Appellant in this case. However, such improvements were clearly 

contemplated under the terms of the contract and PARDEE knew that he 

was making them at risk of losing them as expressly provided in said 

contract at Paragraph 3. 

4. Unlike the Wharf Restaurant, Id.case, this lease was for a 

short term. The Court in the Wharf Restaurant, case specifically stated 

that one of the factors in applying the equitable principle was because the 

lease had been for such a long term, to-wit, twenty-five (25) years. The 

case at bar, however, involved an option contract for only one (1) year. 

5 .  The Court in the Wharf Restaurant, Id.case determined that 

10 



the delay in giving notice was relatively short, to-wit, two (2) months late. 

Again, within the concept of twenty-five (25) years, two (2) months 

represented a very short delay period of nearly one-half (112%) percent of 

the entire lease period. In the case at bar, if the Court accepts JOLLY'S 

interpretation that the last payment was made in November, the notice to 

exercise the option was made approximately two (2) months after that last 

payment was made, which represents nearly seventeen (17%) percent of 

the total lease period (116). In other words, a two-month delay on a one- 

year lease is substantially greater than a two-month delay on a 25-year 

lease. 

The Wharf Restaurant, Id.case is clearly the exception to the long- 

standing rule that specific enforcement of the terms of a clear contract will 

be enforced. The factors outlined in the Wharf Restaurant, Id.case simply 

do not exist in this case; and, therefore, such rule as enunciated therein 

should not be applied. 

Even if an equitable principle to enforce a contract were to be 

granted by this Court, it can only do so if there is a legal and enforceable 

contract to, in fact, enforce. 

In this case, however, there is an absence of a legal description that 

is absolutely required under the Statute of Frauds in order to make such 

1 1  



contract enforceable. In other words, the equitable principle of enforcing 

the contract even though the option was not timely exercised is only 

available if there is a legal contract to enforce. See Kruse v. Hemp, 121 

Wn.2d 715, 722,853 P.2d 1373 (1993). 

CONCLUSION 

The Appellant attempts to rnis-characterize the Court of Appeals' 

review of this case when, in fact, the Court of Appeals has examined all of 

the evidence and the Trial's Court's untenable basis for its Findings of 

Fact at numerous points. There is no "forfeiture" insofar as PARDEE did 

not have an ownership interest in the property, nor did PARDEE have a 

tenancy interest in the property as shown by previous appellate decisions. 

In other words, this is not a "forfeiture" in the sense that various cases 

have previously discussed. For those reasons, the Court of Appeals' 

decision should be upheld and the request for review by the Supreme 

Court should be denied. 

Furthermore, equity is only available when there is an inadequate 

legal remedy. In this case there is a legal remedy available to this Court in 

that the contract entered into between the parties was binding and clear on 

its face. At no time did the Trial Court exert its equitable powers, rather 

the Court ruled based on the terns of the contract and found and made 

12 
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erroneous findings. The Court of Appeals corrected the Trial's Court's 

erroneous findings and applied the law on contracts. Even if the equitable 

powers could be exercised in this case, there is a requirement that there be 

a binding contract to enforce if such equitable rule were to be made. In 

this case there are missing terms that defeat the Statute of Frauds 

including, but not limited to, the absence of a legal description. As such, 

the request to the Supreme Court for review of this case should be denied. 

DATED this 21'' day of May, 2007. n 

Attorney for JOLLY FiLEGAh a s i  1 :T ~ L, 

TO E-MAIL. 
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T l ~ c P n ~ ~ ~ c n yI  r  la IICII I n IIRII~~II\V~IF~F'Icca. Il.rn, r l ~ c  ~IIIOIIIILM s ~ l l r j e c t  nrnrsnclnl lo~~ >' 

\~n.lt r c c ~  nrc 5 ~ w rycrlr. I.I&III Mlcl wnlcr sl~nrcs, IT ally, s l~nl l  r l ~n l ll lnl Ir I~~c l r~ t lcO snlo. ,III t l ~e  

I 
17. f~lll,l~l!y:lllec. 

(;I) l l 1 1 1 1 v  A ~ r c c t ~ ~ c ~ i ~  lltlc s l~nl l  hy wnrr;inly tlccll. lrec of cncnmbrnnccr caccp~ I~INC nolcd nhovc. Is for collvcynncc nkrcc IIIIC, be CIIIIVC~C~ 

(11)I I r l ~ l sAgrccnlct~c 1)rnvirlcs f i ~ r  	 l l~crcalcrrnlcco~~trncl  titic bc convcycrl tjy nslnllllol?, fi1IIiIlnlcn\ IIs:lluI~y rc;~lcslnlr.cr~r~lracl! sI1aI1 llrnviilc IIIJI 


rlccll. 

(I:) ICIIIC 1111111CIISIIIIU ~ ~ ~ ~ ~ t l s ; ~ ~ c . ~ l c n l  c~~cnnrhrnocs Scllcr is In conl in~~s!o 
Prnllcrly Is s11I1jcc1 cn~~l r~ ic l ,  nr lnrr l  crc nIl~er w l~ l ch  pay. Scllrr o;rccs 

IID 1'" ttr 1rll8i:r CIIEIIIII~I~~~IC~ I l r  Icrlltr. i l n ~ l  r l n~ l l  I l i r  ri,:llc l l lc cnlllracl. Innrlcncc, llocrl t ~ r l n ~ s l  IIIncrortl:lncc ~ v l l l ~  rbll (lcrn~rll. P ~ ~ r c l ~ n r c r  IIXVL. 
111 IIIJIL'C ally I~nylmclllr I l c r l  I'I~~IIIIL: 11111:1111 IIPC11111filfl IICIWC~IIScIIcr illillr ~ ~ r c l ~ a s c rIIIC~CIII. 

(11)I I ' l l~ iv  Agrecll~cnl Is TII~ salc ;~irl~ c ~ n r f c r  	 rcnl CSIPIC 1110 Irilnslcr SIIZIIbyof vc~hke's (I'lirclrn 	 C~IIII~~CI. bc 
lh~rul~ascr's~SS~CIIIIICIII ~I~CIIIII~IICI SII~~~I:~CIIIIIIIII IICCII illinr111 

,.. 

or WB~IIGII Ili.icl~lsr~re II~IIIIIII:~I!lis I~;IIISIICI~IIII, I>(  ;Icuncy WJIS ~ ~ r r ~ v i l k l l  ~II 
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SUPREME COURT OF THE STATE OF WASHINGTON 

GARY PARDEE, 1 
) NO. 80066-9 

RespondentPetitioner, ) 
) 

-vs- 1 CERTIFICATE OF SERVICE 
) 

WILLIS JOLLY, ) 
-

7-) 
--< > 

I 

-\,, --3 
Avvellant/Respondent. 'I 

p \ >  - 1 

r-4 

The undersigned certifies under the penalty of perjury of the laws . 
;> . . i-, 1 

. 
- .. t-3 

of the State of Washington that on this date the undersigned has person all^? "? 
cJ ( J 
7 - .  

served by fax a copy of the RESPONSE TO PETITION FOR 

DISCRETIONARY REVIEW upon HAL J. GEIERSBACH, the co-

counsel of record for PARDEE, at his office located at 8910 - 184th 

Avenue East; Suite "F", Bonney Lake, Washington, 9839 1. 

DATED this 

FihED ' 
,7:; , .I I d ~ \ ~ - " l ' v i i : t \  

TO E-MAIL 

Certificate of Service -Page 1 of I 
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SUPREME COURT OF THE STATE OF WASHINGTON 
-t> - ' C J  

GARY PARDEE, ) *.r? 

.-- -* 
, 

--I 

J , 

C - >1 NO. 80066-9 0 -
RespondentPetitioner, ) 

-vs-
)
i CERTIFICATE OF SERVICE 
) 

WILLIS JOLLY, ) 
) 

AppellantRes~ondent.) 

The undersigned certifies under the penalty of perjury of the laws 

of the State of Washington that on this date the undersigned has personally 

served a copy of the RESPONSE TO PETITION FOR 

DISCRETIONARY REVIEW upon GAROLD E. JOHNSON, the co-

counsel of record for PARDEE, by e-mail at pary@,miwmlaw.com per his 

verbal permission and consent to service in this manner. 

DATED this 

TO E-MAIL 

Certificate of Service - Page 1 of 1 



QFFICE RECEPTIONIST, CLERK 

~'rom: Elaine [elaine@hammerlaw.org] 
Sent: Tuesday, May 22, 2007 9:27 AM 
To: OFFICE RECEPTIONIST, CLERK 
Subject: PARDEEIJOLLY, DOCKET NO. 80066-9 

etitio;l for Discr.d >## - PARDE 
Dear Supreme Court Clerk: 

Per our telephone conversation o f  about 15 minutes ago, I am resending 
the  Response t o  Petit ion f o r  Discretionary Review for filing in 
reference t o  the above matter. When I sent the  Response yesterday, I 
inadvertently typed your email address wrong. You indicated to  me th is  
morning tha t  I could re-send the  document with an explanation of what 
happened and it would be accepted for filing. 

Thank you for your assistance. 

Elaine M. Knaack 
Legal Assistant t o  
David C. Hammermaster, Attorney 
253-863-5115 - Of f ice 
253-863-8948 - Fax 
elainee hammerlaw.org 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

