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I. IDENTITY AND INTEREST OF AMICI CURIAE 

Ai?iici Ingersoll-Rand Company ("Ii~gersoll-Rand") and Leslie 

Controls ("Leslie") submit this brief to assist the Court in determining the 

application of Washington law to equipment manufacturers and 

distributors to whose products - subsequent to their sale and distribution -

asbestos-containing products manufactured, distributed, or otherwise 

placed in the stream of cominerce by others are attached or installed. 

Amici have a strong interest in this issue. For over one hundred 

and twenty-five years, Ingersoll-Rand has manufactured andlor marketed 

numerous types of multi-use products, including pumps and compressors; 

its customers have included the United States Navy and industrial facilities 

around the country and the world, including sites in the State of 

Washington. Leslie has manufactured and provided control valves and 

other equipment to naval and commercial vessels for decades. Both have 

become more frequent defendants in litigation in Washington and other 

states brought by plaintiffs alleging injury from exposure to asbestos-

containing products affixed to or installed in their equipment subsequent 

to its sale and distribution. The decision in this case will have a 

significant effect on A~nici'sliability under Washington law not for their 

own products, but for failing to warn about products manufactured and 

distributed by others. 



11 .  STATEMENT OF THE CASE 

Ingersoll-Rand and Leslie adopt the statements of the various 

respondents with respect to their respective issues. 

111. ARGUMENT 

A. 	 Washington Law Limits Liability for Iniurv To Those 
Proximatelv Caused bv a Manufacturer's Own Product. 

Courts in Washington, and elsewhere, have rejected as a matter of 

law Appellants' novel theory of liability that respondents somehow had a 

duty to wan1 for another manufacturer's (a) insulation supplied and 

installed by third parties on the exterior of their equipment, (b) pipe flange 

coni~ection gaskets, andlor (c) replacement internal gasltets/pacl<ing, 

despite the fact tliat respondents neither placed them in the stream of 

commerce nor earned a profit from their sale. Dismissal of Appellants' 

claims they were exposed to asbestos-containing products affixed to or 

installed in respondents' equipment is consistent with Washiilgton law and 

the law of other jurisdictions around the country, and should be affirmed. 

It is a bedrock principle of law, in Washington as in other states, 

that liability for injuries allegedly caused by a product does not extend to a 

defendant that was not part of the chain of distribution of that product. 

The Washington Supreme Court held in Lochvoocl v. AC&S, Iuzc.. 109 

Wn.2d 235, 248, 744 P.2d 605 (1987) that in order for there to be a triable 

issue of fact regarding proxiinate causation in an asbestos case, the 



plaintiff must offer evidence supporting a reasonable inference that he or 

she was exposed to a particular defendant's asbestos-containing product 

that caused injury. In rejecting a "marl<et share" theory of liability, the 

Lockwood court recognized: 

Generally, under traditional product liability theory, the 
plaintiff must establish a reasonable connection between 
injury, the product causing the injury, and the manufacturer 
of a product. In order to have a cause of action the plaintiff 
must identify the particular manufacturer of the product that 
caused the injury. 

Id. (emphasis added). Such evidence of proximate causation is required 

whether recovery is sought based on negligence, strict liability, or the 

failure to warn. Kz~stevv. Gould Nat. Batteries, 71 Wn.2d 474, 485, 429 

P.2d 220 (1967); see also W. Prosser, The Law of Torts, fj 241 (4th ed. 

1971) (plaintiff must "introduce evidence which affords a reasonable basis 

for t l ~ e  conclusion that it is more likely than not that the coilduct of the 

defendant was a substantial factor in bringing about the result."). 

1. 	 Appellants Fail to Establish a Legal Duty to 
Warn of Hazards Presented by Products 
Manufactured or Distributed by Others. 

Appellants acknowledge their burden to demonstrate the existence 

of an actionable duty breached by respondent equipment manufacturers, 

but set out to craft a duty to warn myopically based on the foreseeability 

of hazards created by another's products and ignore the requisite "mixed 

considerations of logic, common sense, justice, policy, and precedent" 



necessary under Washington law. See. e.g., S~iycler v. Med. Serv. Co. oJ'E. 

Wush., 145 W11.2d 233, 35 P.3d 1158 (1958). For support, Appellants cite 

the New York Court of Appeals opinion in P~ilsgrnf v. Lorlg I s la~c l  R.R. 

Co., 248 N.Y. 339 (1928). However, that Court has expressly rejected the 

same Prilsgrcf-based foreseeability argument raised here by Appellants: 

Foreseeability should not be confused with duty. The 
principle expressed in [PnlsgrJl is applicable to deternine 
the scope of duty - only after it has been determined that 
there is a duty. Since there is no duty here, that principle is 
inapplicable. . . . When a duty exists, nonliability in a 
particular case may be justified on the basis that an injury is 
not foreseeable. In such a case, it can thus be said that 
foreseeability is a limitation on duty. In the instant matter, 
however, we are concerned with whether foreseeability 
should be employed as the sole means to create duty where 
none existed before. If a rule of law were established so 
that liability would be imposed in an instance such as this, 
it is difficult to conceive of the bounds to which liability 
logically would flow. The liability potential would be all 
but limitless and outside boundaries of that liability, both in 
respect to space and the extent of care to be exercised, 
particularly in the absence of control, would be difficult of 
definition. 

Pulkci v. Edelnznrz, 40 N.Y.2d 781, 785-786 (1976) (internal citations 

omitted); see also Hamilton v. Beretta U.S.A. Corp., 96 N.Y.2d 222, 232 

(2001) ("Foreseeability, alone, does not define duty - it merely determines 

the scope of the duty once it is determined to exist.") (citations omitted). 

Plaintiffs citation to King v. Seattle, 84 Wn.2d 239, 248, 525 P.2d 228 

(1974), is similarly misplaced -King discusses only the lack of duty based 

on lack of foreseeability, not vice versa, and the authorities it cites clearly 



treat foreseeability as a liinitation on a duty's scope, not its basis.' 

Appellants also cite for support cases which require manufacturers 

and suppliers to warn of foreseeable hazard created by their olvn products 

which caused illjury. None, however, support Appellants' novel theory 

that a product manufacturer must warn of hazards from products other 

than its own, and several expressly rejected the existence of such a 

proposed duty.' In fact, Appellants completely ignore such important 

alternative considerations as the placement of liability on those who 

produce and profit from the sale of the injury-causing product or substance 

or who make the decision to use it, or that deterrence of harmful conduct 

I See, e g , Wells v Vancouver, 77 Wn.2d 800. 803, 467 P.2d 292 (1970) 
("Generally, the duty to use ordinary care is bou~idertby the foreseeable range of 
danger ") (enlphasls added). 
7 


See, e.g., Kokel- v. Armstrong Cork, 60 Wn.App. 466, 476-477, 804 P.2d 659 
(1991) (duty to warn arises when product manufacturer "becomes aware or should be 
aware of dangerous aspect of its product ...")(emphasis added); Freeman v. I.B. Navnr7.e. 
47 W11.2d 760, 772-73, 289 P.2d 1015 (1955) ("duty of care on the part of the 
inanufacturer does not arise out of contract, but out of the fact of oflerilzg goods or1 tlze 
nzarket ...") (emphasis added); Bicl~ v. Ge~zeral Electric Co., 27 Wn. App. 25, 32-33, 614 
P.2d 1323 (1980) (rejecting existence of any duty by a transformer manufacturer to mlanl 
about a defective fuse installed in its product, and holding manufacturer liable because its 
own transformer exploded and caused injury); Parkins v. Vnrz Dore71 Sales. Inc., 45 WII. 
App. 19. 25, 724 P.2d 389 (1986) (plaintiff injured by the "relevant" assembly line part 
purchased from Van Doren); Wright v. Stang Mfg. Co., 54 ~ a l . ~ ~ ~ . 4 " '  1218 (1997) 
(basing liability on deck gun's propensity to generate water pressure which caused the 
mounting system to fail - not for any failure to warn about the mounting system itself]. 
The conclusory decision in Berkowitz v. A.C.&S., 733 N.Y.S.2d 410 (App. Div. 2001), 
lacks cogent analysis, conlpletely fails to address contrary authorities, and is inconsistent 
with higher court decisions in Rastelli v. Goodyear, 79 N.Y.2d 289, 297 (1992) (rejecting 
"that one manufacturer has a duty to warn about another manufacturer's products"), 
Pulka, and Hanziltotz. The unpublished decision of the federal district court in Chicano v. 
Gerzelaal Electric, 2004 WL 2250990 (E.D.Pa. 2004), completely ignores Pennsylvania 
court decisions in Torh v. Econo~ny Fornzs Colp., 391 Pa.Super. 383 (1990), and Koriiz v. 
Owens Illinois, I~zc., No. 3323 EDA 2003 (Pa. Super. August 2, 2004), and has not been 
followed. 
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is best enhanced when liability is sq~larely placed on those in the best 

position to avoid injury rather than diffusing it among multiple parties 

with little connection to the injury-causing product, special expertise in its 

hazards, or ability to develop alternative lower risk products. 

In short, Appellants fail to demonstrate existence of all actionable 

duty to warn of hazards created by another's asbestos-containing products. 

All claims against respondent equipment manufacturers based on such a 

duty to warn were properly dismissed as a matter of law. 

2. 	 Liability For External Insulation and Pipe 
Flange Connection Gaskets Rests With the 
Companies That Manufactured and Distributed 
Those Products, Not With Manufacturers of 
Equipment on Which They Were Installed. 

Further contrary to Appellants' attempt to expand the scope of the 

duty to warn, Washington law limits tort liability to those defendants who 

manufacture or otherwise place in the stream of commerce a particular 

product that causes injury. The Washington Products Liability Act 

(WPLA) expressly limits liability to those in the chain of distribution of 

the "relevant product" - "that product or its component part or parts which 

gives rise to the product liability claim." RCW 7.72.01 0(3) (emphasis 

added). Washington common law has reaffirmed this principle. See 

Sepulvedo-Esquivel v. Cerztrnl Mnchirze Works, Inc., 120 Wn. App. 12, 18- 

19, 84 P.3d 895 (2004) (manufacturers of hook not liable for harm caused 



by latching "mo~lse" that they did not manufacture and that was added to 

the hook at a later point in time by the plaintiffs employer); Se~ittle First 

N~i t~olz~l lBnt~kv. Tuhert, 86 Wn.2d 145, 148-149, 542 P.2d 774 (1975) 

(recognizing liability of those in the chain of distribution); Fulk v. Keeule 

Col-p., 	1 13 Wn.2d 645, 65 1,  782 P.2d 974 ( 1  989) (Tnhet-t approach 

favored when Legislature enacted WPLA); Bo~ihard i  v. Pochel's 

Appliance & TV Co., 9 Wn. App. 797, 806, 515 P.2d 540, mod~fiecl, 10 

Wn. App. 23 (1973) ("purpose of [products] liability is to ensure that the 

costs of injury resulting from defective products are borne by the makers 

of the products who put them in the channels of trade[.]").' 

Washington has adopted Restatement (Second) of Torts 402A ("Section 
402A") with respect to the assignment of legal responsibility for products liability claims, 
including asbestos-related claims. See, e.g., Uln~er v. Ford Motor Co., 75 Wn.2d 522, 
532 (1969) (applying Section 402A to manufacturers of unreasonably dangerous 
products); Lz(rz~.Jbl-dv. Sabevlzngeiz Holdings, Iizc., 125 Wn. App. 784, 792 (2005) 
(applying Section 402A to claim against asbestos distributor). Section 402A(a)(l) 
provides in pertinent part: 

One who sells any product in a defective condition unreasonably 
dangerous to the user or consumer or to his property is subject to 
liability for physical harm thereby caused to the ultimate user or 
consumer, or to his property, if: 

(a) 	 the seller is engaged in the business of selling such a product, 
and 

(b) 	 it is expected to and does reach the user or consumer without 
substantial change in the condition in which it is sold. 

Under this rule, costs associated with a defective product are appropriately "placed upon 
those who market them, and [] heated as a cost of production." Section 402A, cornnlent 
c; see also Bombal-di, 9 Wn. App. at 806 (inlposition of liability on those in the chain of 
distribution justified policy "to ensure that the costs of injuries resulting from defective 
products are bonle by the makers of products who put them in the channels of trade" and 
benefit financially from them); Tabei.t, 86 Wn.2d at 147 ("[a] manufacturer is strictly 
liable in tort when an article he places on the market . . .") (emphasis added); F d k .  113 
Wn.2d at 651 (WPLA incorporates Tilbert approach), Lock~t'oocl,109 Wn.2d at 245 



Peterick 11. Stute, 22 Wn. App. 163, 589 P.2d 250 (1977), 

overr~rletl011 otl~er gro~rt~ll's, Stetlherg 1.' Pr~c~JicPower & L~gh t  Co., 104 

Wn.2d 710, 719 (1985), is instructive. I n  exchange for stock, Rocket 

Research ("Rocket") assigned to its subsidiary EXCOA the patent for a 

licluid explosive Rocket had developed. Plaintiffs' decedents were 

EXCOA employees killed in an explosion at a test facility designed, 

owned, and operated by EXCOA, and their estates sued Rocket, clailning 

it was strictly liable under a products liability theory because it had failed 

to give adequate warnings concerning the explosive. The trial court 

disillissed plaintiffs' claims against Rocket and the Court of Appeals 

affirmed, explaining that because Rocket had not manufactured the 

explosive or had knowledge unknown to others, it had no duty to warn: 

The initial limitation of all such actions requires the 
common denominator of a manufacturer or seller. See 
Seattle-First Nat'l Bank v. Tabert, 86 W11.2d 45, 148-149, 
542 P.2d 774 (1975). . . . The facts alleged by plaintiffs fail 
to establish either that Rocket was the manufacturer or that 
Rocket had any duty to warn plaintiffs' decedents of 
dangers that officials in EXCOA were aware of. The 
plaintiffs have failed to show any causal link between the 
explosion and any acts or omissions of Rocket. The 
plaintiffs did not produce evidence to rebut the defendant 
Rocket's denial of control in the manufacturing process or 
its denial of any duty to warn plaintiffs decedents, and that 
claim properly was dismissed. 

("plaintiff must identify the particular manufacturer of the product that caused the 
~nlury.")(emphasis added). This rule and its underlying rationale effectively preclude 
respondents' liability for asbestos-containing products of others such as flange gaskets 
and exterior insulation in which it has no financial stake or return. 



Ill. at 192-1 93 (citations omitted). Appellants similarly failed to offer 

evidence that respondents manufactured the injury-causing asbestos-

containing product or possessed knowledge of dangers unk1iow11 to others. 

Washington's limitation of product liability to the chain of 

distribution is consistent with a legion of decisions from other jurisdictions 

that, like Washington, have adopted the precepts of Section 402A and 

refused to impose any duty to warn upon a defendant who did not design, 

manufacture, or distribute the product that caused injury. For example: 

California: In Powell v. Standard Brands Paint, 166 Cal.App.3d 

357, 212 Cal.Rptr.2d 395 (1985), plaintiff sued Standard Brands because a 

lacquer thinner manufactured by Grove Chemical exploded the day after 

he had used a Standard Brands lacquer thinner sold without any warnings, 

claiming he would not have used any thinners if Standard Brands had 

warned him of the dangers of their use. The California Court of Appeals 

affirmed summary judgment in favor of Standard Brands: 

[I]t is clear the manufacturer's duty is restricted to 
warnings based on the characteristics of the mnnufl~ctuue's 
own product. Understandably, the law does not require a 
manufacturer to study and analyze the products of others 
and to warn users of the risks of these products. A 
manufacturer's decision to supply warnings, and the nature 
of any warnings, are therefore necessarily based upon and 
tailored to the risks of use of the manufacturer's own 
product. Thus, even where the manufacturer erroneously 
omits warnings, the most the manufacturer could 
reasonably foresee is that consumers might be subject to 
the risks of the manufacturer's own product, since those are 



tlie only risks lie is required to know 

166 Cal.App.3d at 364 (citations omitted) (emphasis in original). 

The same rule applies where a manufacturer's safe product is used 

ill conijunction with another ma~iufacturer's defective component part. In 

(1981), tlie Court of Appeals affiniied summary judgment to stove 

~iianufacturer Magic Chef where the plaintiff sought to impose liability for 

failing to wan1 about risks from another manufacturer's adjacent pipe and 

t-joint whicli leaked propane that was ignited by the stove's nearby flame: 

[Tlhe makers of such products are not liable under any 
theory, for merely failing to warn of injury which may 
befall a person who uses that product in an unsafe manner 
or in conjunction with another product which because of a 
defect or improper use is itself unsafe. 

117 Cal.App.3d at 638 (emphasis added). As the Court explained, "[tlo 

say that the absence of a warning to check for gas leaks in other products 

inakes the stove unsafe is semantic nonsense." Id. Similarly in Blackwell 

v. Plzelps Dodge Corp., 157 Cal.App.3d 372, 203 Cal.Rptr. 706 (1984), 

the court specifically distinguished between the defendant supplier's acid 

and the defective tank manufactured and supplied by a third party which 

was used to transport the acid with respect to the duty to warn: 

While failure to warn may create liability for harm caused by 
use of an uiireasonably dangerous product, that rule does not 
apply where it was not any unreasonably dangerous condition 
or feature of defendant's product which caused the injury. 



157 Cal.App.3d at 377 (emphasis added). As in these cases, Appella~~ts 

offered 110 evidence that respondents had any role in the manuf~ct i~re or 

distribution of the relevant products. 

New ~ o r k : ~  v. Gooti'yenr Tire & Rubber, 79 N.Y.2d In Rastelli 

289, 591 N.E.2d 222 (1992), plaintiff alleged that tire manufacturer 

Goodyear negligently failed to warn of the danger of using the tire on a 

multi-piece rim which exploded when inflating a Goodyear tire. While a 

product manufacturer could indeed be held liable in strict liability or 

negligence under New York law for failure to provide adequate warnings 

regarding its own products, the New York Court of Appeals expressly: 

decline[d] to hold that one manufacturer has a duty to warn 
about another manufacturer's product when the first 
manufacturer produces a sound product which is 
compatible for use with a defective product of the other 
manufacturer. Goodyear had no control over the 
production of the subject multi-rim, had no role in placing 
that rim in the stream of commerce, and derived no benefit 
from its sale. Goodyear's tire did not create the alleged 
defect in the rim that caused the rim to explode. 

79 N.Y.2d at 297-298. As in Rnstelli, there is no evidence that 

respondents had any role in placing asbestos-containing products in the 

stream of comnierce or benefited from their sale - a test expressly 

recognized in Washington and under Section 402A as a basis for product 

1 
 See Robirzsorl 1,. Reeti-Prerztice Div. of Package Mclclzi~zel-y Co.. 49 N.Y.2d 471. 
479, 403 iY.E.2d440 (1980), regarding applicatioil Section 402A in New York State. 



liability. See Bonzh~lrdi,9 Wn. App. at 806; Section 402A, comment c. 

Pennsvlvania:' In Toth v. Eco/Io/?~J~ Coup., 391 Pa. Super. FOYITZS 

383, 571 A.2d 420 (1990), plaintiffs decedent was killed when a wooden 

planl< broke on a construction scaffold. Plaintiff alleged that tlie scaffold 

manufacturer had a duty to warn about the inherent dangers of using 

wooden planks on its metal product. The court rejected this argument: 

[Plaintiffs] theory would have us impose liability on the 
supplier of metal forming equipment to warn of dangers 
inherent in wood planking it did not supply. Pennsylvania 
law does not pern~it such a result. 

391 Pa. Super. at 388-389, 571 A.2d at 423. In Koriri v. Owens Illinois, 

Inc., No. 3323 EDA 2003 (Pa. Super. August 2, 20041, the court faced 

circumstances where, as here, there was no evidence of asbestos 

manufactured or supplied by the defendant: 

[Tlhere is no evidence that General Electric made any of 
the asbestos insulation on tlie General Electric products 
with which Korin came in contact. General Electric is not 
liable if it made a product that was later insulated with 
someone else's asbestos. The insulation here was all on the 
outside of the General Electric components. 

Id. at 6. As in Toth and Kouin, respondent equipment manufacturers owe 

no duty to warn about defective component parts they did not supply, even 

if they reasonably knew or should have known the defective component 

would likely be used with its own product. 

> Pennsylvania courts have formally adopted Section 402A. See, e.g.,Pllillips v 
A-Besr Prods. Co., 665 A.2d 1167, 1170 (1995). 



Texas: In Wllltotl 1). H~z1-ttiscl?feger,796 S.W.2d 225 (Tex. App. 

San Antonio 1990), plaintiff alleged crane rilanufacturer Hanlischfeger 

failed to warn about or provide instructions for rigging a nylon strap which 

broke and caused a load of tin to fall and ~IIJLII-e The Texas Court of him. 

Appeals held that an equipment mani~facturer had no duty to warn of 

potential dangers associated with another manufacti~rer's products: 

Appellee did not manufacture, distribute, sell, or otherwise 
place the nylon straps or any other rigging material into the 
stream of commerce; appellee is not in the business of 
lnanufacturing or selling any rigging material; and rigging is 
a cornplex art that requires different loads to be rigged in a 
multitude of different ways. We hold that, under the facts of 
this case, appellee had no duty to warn or instruct users of its 
crane about rigging it did not manufacture, incorporate into 
its cranes, or place into the stream of commerce. 

796 S.W.2d at 227-228. See also Firestone Steel Pvoclucts Co. v.Bnrajns, 

927 S.W.2d 608, 613-16 (1996) (manufacturer has no duty to wain about 

another company's products, even though those products may be used in 

connection with manufacturer's own products); Braaten v. Cevtairzteed 

Covp., No. 25489 (Tex. Dist. Brazoria County - November 19, 2004) 

(pump manufacturer not required "to warn of the dangers associated with 

asbestos solely because asbestos was installed on or around pumps 

manufactured by [defendant]") (prior case brought by Appellant ~ r a a t e n ) . ~  

Cases from other jurisdictioils that have refused to impose liability on one 
company for the hazards of another company's products include: 

6 



3. Respondent Equipment Manufacturers Are Not 
Legally Responsible for Replacement Gaskets or 
Packing They Did Not Manufacture or 
Distribute. 

Washington law is also clear that a manufacturer is not responsible 

for coillponent or replacenlent parts installed or affixed later that it did not 

manufacture or distribute. Sepzl1veck1-Esquivel,120 Wn. App. at 18-19. 

This result is consistent with decisions in products liability cases 

including asbestos-related cases - brought in other jurisdictions with 

products liability standards analogous to those adopted in Washington. In 

Lirzn'strom v. A-C Product Liability Trust, 424 F.3d 488 (6"' Cir. 2005), the 

Sixth Circuit Court of Appeals affirmed summary judgment under federal 

maritime law, ruling that a merchant seaman could not hold equipment 

manufacturers liable for his asbestos-related injury because he lacked 

evidence that he had worked with original gasket and packing material 

Louisiana: Fricke v. Owens-Coming Fibe~,glassCorp., 618 So.2d 473, 475 (La. 
Ct. App. 1993) (manufacturer had no duty to warn about asbestos product that it 
neither n~ailufacturednor sold). Louisiana follows the rule in Section 402A. 
See Weber v. Fideliw & Cclsunl~Ins. Co., 250 So.2d 754, 755 (1971); Clzazlvin 
1). Sisters ofMercy Healtlz S-vs., 818 So.2d 833, 841 (2002). 

Maryland: Ford Motor Co v Wood, 703 A.2d 1315, 1331-32 (Md. Ct. Spec. 
App. 1997) (expressly refusing to hold that a manufacturer "has a duty to warn 
of the dangers of a product that it did not manufacture, market, sell, or otherwise 
place into the stream of commerce"). 

Massachusetts: Mitchell v. Sky Clinzber, lnc. ,396 Mass. 629, 487 N.E.2d 1374, 
1376 (Mass. 1985) (refusing to hold manufacturer liable "for failure to warn of 
risks created solely in the use or misuse of the product of another 
manufacturer"). While Massachusetts had not formally adopted Section 402A, 
but its courts have reached essentially the same result using a U.C.C. breach of 
warranty analysis. See Colter v. Barber-Greel~eCo., 525 N.E.2d 1305, 1313 
(1988); Mason v. General Motors Corp.. 490 N.E.2d 437, 441 (1986); Hczyes v. 
Arieils Co.,462 N.E.2d 273, 277 (1984). 



installed by the equip~llent manufacturers or that the equipment 

nianufacturers themselves had supplied replacenlent gaskets and paclcing 

containing asbestos. As the Court explained: 

Even if Lindstrom's testimony is sufficient to establish that 
he came into contact with sheet packing material containing 
asbestos in connection with an Ingersoll Rand air 
compressor, Ingersoll Rand cannot be held responsible for 
asbestos containing material that was incorporated into its 
product post-manufacture. Lindstrom did not allege that any 
Ingersoll Rand product itself contained asbestos. As a result, 
plaintiffs-appellants cannot show that an Ingersoll-Rand 
product was a substantial factor in Lindstrom's illness in 
Lindstrom's illness, and we therefore affirm the district 
court's grant of summary judgment in Ingersoll Rand's favor. 

I11 Nielzanlz 1). McDo~znell Douglas Co., 721 F.Supp. 1019 (S.D. 

Ill. 1989), the District Court held, applying Illinois law, that a military 

aircraft manufacturer was not responsible under claims for strict liability, 

negligence, or failure to warn plaintiff about asbestos chafing strips used 

inside the aircraft's engine cowling because the original asbestos strips 

installed by the aircraft manufacturer had been replaced before the 

plaintiff had worked on the aircraft. The Court reached this conclusion 

even though the original asbestos-containing strips were replaced by 

asbestos-containing strips from another manufacturer. Id. at 1029- 1030. 

The same result has been reached in cases involving replacement 

autonlotive parts (including asbestos-containing parts). In Baughnzan v. 



Gct~et.al Motors Cotap., 780 F.2d 1 131 (4"'Cir. 1986), plaintiff tire 

mechanic ilijured when a multi-rill1 replacement wheel exploded argued 

that General Motors failed to adequately warn of the dangers associated 

with multi-rim wheels ~iianufactured by others it could accommodate. The 

Fourth Circuit rejected this reasoning in affirming sulnnlary judgment: 

Since the exploding rim in question was a replacement 
co~nponent part and not original equipment, Baughman's 
position would require a manufacturer to test all possible 
replacement parts. If the law were to impose such a duty, 
the burden on a manufacturer would be excessive. While a 
manufacturer can be fairly charged with testing and 
warning of dangers associated with con~ponents it decides 
to incorporate into its own product, it cannot be charged 
with testing and warning against any of a myriad of 
replacement parts supplied by any number of 
manufacturers. The duty to warn must fairly fall upon the 
manufacturer of the replacement component part. Since 
GM may not properly be charged under the law with a duty 
to warn against replacement component parts, plaintiffs 
duty to warn theory cannot prevail. 

Id. at 1132-33 (citation omitted).' Similarly in Spencer v. Ford Motor 

Co., 41 Mich.App. 356, 360, 367 N.W.2d 393 (1985)' a truck mechanic 

injured when a multi-rim wheel exploded claimed that a Ford truck was 

defective because it accommodated another manufacturer's defective part 

installed on the truck subsequent to the truck's distribution. The Michigan 

Court of Appeals disagreed: 

Though a vehicle manufacturer may be held liable for 
damages caused by a defective component parts supplied by 

See S.C. Code Ann. $ 15-73-10 et seq. (codifying Section 403A) 7 



another, this duty has not yet been extended to component 
parts added to a vehicle subsequent to distribution. . . The 
threshold requirement of any products liability action is 
identification of the injury-causing product and its 
manufacturer. Failure of a component not supplied by the 
[vehicle] manufacturer does not give rise to liability on the 
manufacturer's part." 

Id. at 360 (internal punctuation and citations omitted).' 

The result is the same in litigation involving asbestos-containing 

automotive replacement parts. In Ford Motor Co. v. Wood, 703 A.2d 

1315 (Md. 1998),"laintiffs unable to prove who had manufactured brake 

pads instead sued Ford alleging exposure to replacement asbestos-

containing brake products. Citing Baughman with approval, the court held 

that "a vehicle manufacturer [is liable only for defective component parts] 

incorporated...into its finished product," not those added later. Id. at 133 1 .  

B. 	 Plaintiffs' Proposed Expansion of Traditional Tort 
Liability Jurisprudence to Impose Liability for 
Exposure to or Failure to Warn About Another 
Manufacturer's Products Would Undermine Public 
Policy and Create Chaos. 

By seeking to impose liability on respondents for products they did 

not place i11 the stream of commerce, Appellants ask this Court to engage 

:: Michigan's doctrine of implied warranty of fitness which underlies its products 
liability jurisprudence "is virtually indistinguishable in concept and practical effect" from 
strict liability under Section 4028. Tulkk~l v. Muckworth Rees Division of Avzs 
h~dustries, Inc., 101 Mich.App. 709. 722 n. 4, 301 K.W.2d 46 (1980); see also, e.g., 
Dooms v. Stewart Bollitzg and Co., 68 Mich.App. 5, 10-1 1, 241 N.W.2d 738 (1976). 

Maryland adheres to Section 402A. See Lightolie~ v. Moon, 876 A.2d 100, 108 
(2005); Ellsworth v. Sl?eri~eLingerie, Inc., 495 A.2d 348, 353 (1985). 

9 



in an unprecedented expansion of well-established fundamental tort law 

jurisprudence. A defendant that was not part of a product's chain of 

distribution is singularly ill-equipped to prevent or protect against any 

dangers associated with that product. For that reason, courts have li~nited 

such duties to those entities in the best position to know of a product's 

non-apparent risks - the manufacturers and distributors of such products. 

Yet Appellants seek to eliminate that rational limitation and extend 

liability well beyond the chain of distribution. 

If adopted by this Court, Appellants' theory would lead to chaos. 

If respondents should have warned of the hazards of asbestos-containing 

insulation that was affixed to the exterior of its equipment, every supplier 

of equipment to a facility at which such insulation was used - from the 

suppliers of pumps and turbines to the suppliers of steel pipes and sheet 

metal - could be held liable for having failed to warn of the dangers of the 

insulation. Moreover, the duty to warn presumably would flow in both 

directions: an insulation or gasket manufacturer, with reason to know that 

its product may have been applied to or installed in respondents' 

equipment, would be obligated to warn of any hazards it believed to be 

associated with operation of the equipment. Every product supplier, in 

fact, would be required to warn of the foreseeable dangers of other 

products used at the facility, leading to an extraordinary and conf~~sing 



proliferation of warnings, many of them issued by entities that professed 

no expertise in the product hazards about which they were warning.'" 

The law simply does not go that far. Under longstanding 

principles of public policy underlying Washington tort law, responsibility 

for a product's dangers properly rests with companies in the chain of 

distribution of that product, and responsibility for the safety of the 

workplace rests with the employer. By affirming the dismissal of 

Appellants' claims here, this Court will not be undermining public policy 

or leaving claimants without a remedy. To the contrary, such a ruling will 

place responsibility for gaskets and insulation where it belongs and where 

it traditionally has rested - with the parties who participated in the 

manufacture and distribution of those products, and with the employer 

who selected, purchased, and installed the products. To hold othenvise 

would dilute those parties' responsibilities under the law and reduce their 

incentive to manufacture and distribute safe products and to provide a safe 

workplace. There is, quite simply, no logical parameter for the duty to 

I0 A ruling in Appellants' favor would reverberate far beyond the area of asbestos 
litigation and turn Washington into a destination for claims barred elsewhere. For 
example, under a rule that those in the chain of distribution of a product must warn users 
of all potentially foreseeable risks of their product's interaction with unsafe products or 
conlponents, department stores would have to warn that the glassware they sell could be 
used to drink lnilk (good for most, but not all) and alcohol to excess, makers of extellsion 
cords would have to warn about risks associated with power drills and all other electric 
tools which could be plugged into their product, and gas stations would have to warn 
about the dangers from chain saws and other garden tool or construction equipment. 



watn beyond them. Fundaniental principles of public policy require that 

Appellants' novel theory of liability be rejected 

IV. CONCLUSION 

The grant of sutiimary judgment and dismissal of clai~ns against 

respondents arising from Appellants' exposure to asbestos-containing 

insulation and replacement parts is consistent with the law of Washington 

and other states. Appellants offered no controlling or persuasive authority 

to the trial court which holds otherwise, and they offer none now. To the 

contrary, the law recognizes that a duty is bounded by foreseeability, not 

created by it, and that product liability is logically limited to those in the 

product's chain of distribution who manufacture, distribute, or otherwise 

place those products in the stream of commerce rather than the boundless 

breadth proposed by Appellants. Their novel theory of liability should be 

rejected and summary judgment affirmed 
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OPINIONBY: 

CHAPMAN 

OPINION: 

If11311 CHAPMAN, Circuit Judge: 

This is an appeal from summary judgment entered 
for the defendant General Motors (GM), in a diversity 
action brought under S. C. Code Ann. $ 15-73-10 et seq. 
This statute isSection 402A ofthe Second Restatement of 
the Law of Torts, which the General Assembly of South 
Carolina has enacted. The plaintiff, Ronnie Baughman, 
sought to recover for injuries received when a multi-
piece from a 1979GMC se~mtedwith ex-
~Iosive force. GM was granted s u m m q  judgment on 
the grounds that it did not design, manufacture, or place 
into the stream of commerce the wheel in question. From 
this decision Baughman appeals. j**2J We affirm. 

Baughman was a tire mechanic; he was employed by 
Newton Truck Rentals, Inc. at the time of his accident. 
On May 25, 1981, Baughman was changing a tire on a 
1979 GMC truck. The tire was mounted on a CR-2 
multi-piece wheel. Baughman removed the left outside 
rear wheel from the truck and disassembled the tire, tube, 
rim base and side ring. He then replaced the tire and tube 
and reassembled the rim base and side ring. Baughman 
put the wheel in a safety cage in case it separated during 
inflation. Once the tire was inflated, Baughman removed 
it from the cage and rolled it over to the truck. 
Baughrnan began to remount the wheel and it exploded, 
severely injuring him. 

At the time of the accident, Baughman had over two 
and one-half years of continuous experience in servicing 
all types of multi-piece wheels. By his own estimate, he 
had changed over 10,000 tires before his accident. 
Baughman had read literature on safety procedures for 
mounting various types of multi-piece wheel assemblies 
and twice before he had seen multi-piece wheels ex-
plode. 

GM only puts CR-3 wheels on its trucks, and there 
is no  question that the CR-2 wheel which injured 
Baughman was not [**3) marketed by GM. The CR-3 is 
also a multi-piece wheel. The CR-3 and the CR-2 share 
the same rim base, but the CR-2 has a one-piece side ring 
and the CR-31 has a two-piece side ring. Baughman's ex- 
pert testified that the locking mechanism which holds the 
wheels together is identical on the CR-2 and the CR-3, 
but he  went on to testify that the CR-3 is less likely to 
explode because of its two-piece side ring design. 

Baughman presented two theories of liability. Erst, 
h designing the GMC h c k  in question, GM selected a 
CR type wheel, and Baughman argues that a11 CR type 
wheels are unreasonably dangerous. Even though the 
wheel which caused his injury is not the wheel which 
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GM put on the truck, Baughman would base liability on 
the fact that it is a similar type of wheel. Second, 
Baughman also argues that GM failed to warn him that 
the wheel could explode after the tire was fully inflated. 

GM moved summary judgment The dis'ict 
grsntedthe holding that GM not be 

liable for an allegedly defective wheel which it did not 
design, manufacture, or place into the stream of com- 
m m e .  The district court also held that GM had no duty 
to warn of possible dangers posed by [**4] replacement 
parts that i d i d  not design, manufacture, or place into the 
stream of commerce. The court went on to note that even 
if GM had such a duty, its failure to warn could not have 
been the proximate cause of Baughman's injuries since 
Baughman was already well aware of the dangers inher- 
ent in multi-piece truck wheels. Baughman appeals from 
this decision. 

As GM neither designed nor manufactured the CR-2 
rim, if GM is to be held liable then it must be upon the 
theory of assembler's liability. A manufacturer or assem- 
bler who incorporates a defective component part into its 
finished product and places the fmished product into the 
stream of commerce is liable for injuries caused by a 
defect in the component part The fact that the manufac- 
turer or assembler did not actually manufacture the com- 
ponent part is irrelevant, as it has a duty to test and in- 
spect the component before incorporating it into its 
product. Nelson v. Coleman Compaty, 249 S.C. 652, 
155 S.E.2d 917 (1967). As a necessary corollary, the 
plaintiff must be able to show that the defendant sold or 
exercised control over the defective product. See Ryan v. 
Eli LilIy & Company, 514 I? Supp. 1004, 1006-07 
(D.S.C. 1981). [**5] 

Where, as here, the defendant manufacturer did not 
incorporate the defective [*1133] component part into 
its fmished product and did not place the defective com- 
ponent into tbe stream of commerce, the rationale for 
imposing liability is no longer present The manufacturer 
has not had an opportunity to test, evaluate, and inspect 
the component; it has derived no benefit from its sale; 
and it has not represented to the public that the compo- 
nent part is its own. 

Baughman asserts that the GMC truck is defective 
because it incorporates the CR type wheel. His position 
is that GM selected a CR type wheel for its truck, and 
should not escape liability for injuries caused by a CR 
type wheel simply because it is not the same wheel 
which GM put on the truck. This argument must fail for 
the reasons stated above. GM never had the oppomnity 
to test or evaluate CR-2 wheels such as the one which 
injured Baughman, therefore GM is not liable for his 
injuries. 

Baughman also argues that the GMC truck was de- 
fective because GM failed to adequately warn of the 
dangers associated with multi-piece wheel rims. Since 
the exploding rim in question was a replacement compo- 
nent part and not original I**61 equipment, Baughman's 
position would require a manufacturer to test all possible 
replacement parts made by any manufacturer to deter- 
mine their safety and to warn against the use of certain 
replacement parts. If the law were to impose such a duty, 
the burden upon a manufacturer would be excessive. 
While a manufacturer can be fairly charged with testing 
and warning of dangers associated with components it 
decides to incorporate into its own product, it cannot be 
charged with testing and warning against any of a myriad 
of replacement parts supplied by any number of manu- 
facturers. The duty to warn must properly fall upon the 
manufacturer of the replacement component part. See 
Spencer v. Ford Motor Company, 141 Mich. App. 356, 
367 N. W.2d 393 (1985). Since GM may not properly be 
charged under the law with a duty to warn against re- 
placement component parts, plaintiffs failure to warn 
theory of liability cannot prevail. 

Summary judgment is appropriate where the mate- 
rial facts are not in dispute and a party is entitled to 
judgment as a matter of law. Rule 56(c), Fed. RCiv.P. In 
the instant case there is no dispute as to the material facts 
and GM is entitled to judgment I**7] The district court 
was correct in holding that GM cannot be liable for inju- 
ries caused by a wheel rim assembly which it did not 
design, manufacture, or place into the stream of com- 
merce. 

AFFIRMED. 
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CASE SUMMARY: 	 cally true that the pumps could run without insulation, 
defendants' own witness indicated that the government 
provided certain specifications involving insulation, and 

PROCEDURAL POSTURE: Plaintiffs sued defendants it was at least questionable whether pumps transporting 

for asbestos related injuries. The Supreme Court, New steam and hot liquids on board a ship could be operated 

York County (New York) denied defendants' motions for safely without insulation. 

summary judgment. Defendants appealed the decision. 


OUTCOME: The orders were affirmed, without costs. 
OVERVIEW: The appellate court held the inability of 
certain plaintiffs to identify a defendant as the manufac- 
turer of the pumps containing the asbestos to which they COUNSEL: [***1] For Plaintiffs-Respondents, 
were allegedly exposed did not require dismissal of their Stephen Rackow Kaye. 
actions, where defendants' own witness conceded that the 
pumps were on a very high percentage of Navy ships For Defendants-Appellants: Ira G. Greenberg. 
during the relevant time period, and workers in a Navy 
yard testified that the pumps they saw on ships were JUDGES: Concur-Nardelli J.P., Tom, Andrias, Lerner, 
manufactured by a defendant. An issue of fact as to Marlow, JJ. 
whether these pumps contained asbestos was raised by 
defendants' admission that a defendant sometimes used OPINION: [*1491 [*$4111 Orders, Supreme Court, 
gaskets and packing containing asbestos, and other evi- New York County (Helen Freedman, J.), entered on or 
dence. Nor did it necessarily appear that the defendant about June 18, 2001 (Appeal Nos. 5104, 5105, 5106, 
had no duty to warn concerning the dangers of asbestos 5107, 5108, 5 109 and 5 11 1) and July 12,2001 (Appeal 
that it neither manufactured nor installed on its pumps. No. 51lo), which denied defendants-appellants1 motions 
The appellate court held that while it might be techni-



288 A.D.2d 148, *; 733 N.Y.S.2d410, **; 
2001 N.Y. App. Div. LEXIS 11567, *** 

for summary judgment, unanimously affirmed, without tos use"; the absence of evidence that Worthington devi- 
costs. ated fiom the government's specifications in the pumps it 

The inability of  certain of plaintiffs to identify de- 
fendant Worthington as the manufacturer of the pumps 
containing the asbestos to which they were allegedly 
exposed does not require dismissal of their actions, 
where defendants' own witness conceded that Worthing- 
ton pumps were on a very high percentage of Navy ships 
during the relevant time period, and workers in the 
Brooklyn Navy Yard testified at their depositions that the 
pumps they saw on ships in the Navy Yard were manu- 
factured by Worthington (see, Salerno v Garlock Im., 
212 AD2d 463). An issue of fact as to whether these 
pumps contained asbestos is raised by defendants' admis- 
sion that Worthington sometimes used gaskets and pack- 
ing containing [***2] asbestos; plaintiff Tancredi's pro- 
duction of a Worthington manual for the power plant 
where he worked referring to an asbestos component in 
one of its oumvs at the plant; the testimony of defen- 
dants' witness ;hat ~ o r t h m ~ t o n  had "speci6cations for 
sale of product to the government which required asbes- 

installed in ships during the relevant [**412] t&e k r i -  
ods; and the testimony of certain of plaintiffs that they 
observed the hand making of asbestos gaskets. Nor does 
it necessarily appear that Worthington had no duty to 
warn concerning the dangers of asbestos that it neither 
manuhctured nor installed on its pumps. While it may be 
technically true that its pumps could run without insula- 
tion, defendants' own witness indicated that the govern- 
ment provided certain specifications involving insula- 
tion, and it is at least questionable whether pumps trans-
porting steam and hot liquids on board a ship could be 
operated safely without insulation, which Worthington 
knew would be made out of asbestos (compare, Rogers v 
Sears, Roebuck & Co., 268 AD2d 245, with [***3] 
Rastelli v Goodyear Tire & Rubber Co., 79 hT2d 289). 
We have considered defendants' [*1501 other arguments 
and find them unavailing. 

Concur--Nardelli J. P., Tom, Andrias, Lerner and 
Marlow, JJ. 
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OPINION: 

[*374] [**708] In this action to recover damages 
for personal injuries, plaintiffs appeal from judgment of 
dismissal entered in favor of defendant Phelps Dodge 
Corporation following the granting of defendant's motion 
for summary judgment. 

Named as defendants, in addition to Phelps Dodge, 
were Union Tank Car Company and McKesson Chemi- 
cal Company. The complaint contained three causes of 
action on behalf of each plaintiff. nl The first cause of 
action 1*375j alleged in pertinent part: "That on or 
about the 15th day of April, 1980, defendants and each 
of them operated, owned, [***2 j maintained, managed, 
worked on, constructed, controlled, supervised and had 
custody of the premises known as the McKesson Chemi- 
cal Company, located at Santa Fe Springs, California. 
[para.] That at said time and place defendants and each 
of them as above mentioned, controlled, managed and 
supervised said premises in such a negligent manner so 
as to proximately cause and permit a tank car to have 
pressure blowout, blowing sulphuric acid on the plaintiff, 
so as to proximately thereby cause plaintiff severe per- 
sonal injuries . . . ."The second cause of action alleged: 
"That at all times mentioned herein, defendants and each 
of them sold, furnished, supplied and maintained a defec-
tive product in a defective container, and that the defec- 
tive container permitted a pressure buildup, which pres- 
sure was released upon opening of the tank; that it was 
further defective in that there was no warning concerning 
the pressure, no instructions concerning how to relieve 
the pressure, no method or means for relieving the pres- 
sure, and no instructions as to the proper method of 
unloadmg the tank car, so as to proximately cause and 
permit a tank car to have a pressure blowout, blowing 
sulphunc acid [***3j on the plaintiff thereby causing 
plaintiff severe personal injuries . . . ."The third cause of 
action alleged: "That the defendants and each of them 
fkrnished and supplied a tank carload ofsulphuric acid to 
plaintiffs employer, and a s  such were in control of the 
said tank car, which constituted a peculiar risk of injury 
to persons opening said tank car, and thereby caused 
plaintiff severe personal injuries . ..." 
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nl  The plaintiffs are three workmen who al- 
legedly sustained personal injuries in attempting 
to unload a tank car filled with sulfuric acid, and 
the wife o f  one of those men. The complaint in- 
cludes a cause of action on behalf of the latter 
plaintiff for damages for loss of consortium. 
Such cause of action is immaterial for purposes 
of this appeal, and we therefore ignore it. 

In support of its motion for summary judgment de- 
fendant Phelps Dodge produced [**709] evidence n2 
showing: The tank car mentioned in the complaint was 
designed, manufactured and owned by Union Tank and 
leased by Union Tank [***4] to McKesson, plaintiffs' 
employer, pursuant to a written lease. McKesson sent 
the car to defendant in Hidalgo, New Mexico, to be filled 
with sulfuric acid and returned to McKesson. After de- 
fendant loaded the acid into the tank car, the car went to 
McKesson's bulk chemical plant in Santa Fe Springs, 
California. There plaintiffs attempted to attach unload- 
ing fittings to the tank car in order to transfer the acid 
into a storage tank. One of the plaintiffs, apparently 
without first venting the tank car, unscrewed the unload- 
ing line thereby allowing the acid to escape and come 
into contact with plaintiffs. In response to an interroga- 
tory asking what warnings or instructions they contended 
should have been on the tank car, plaintiffs stated: 
"There should have been warnings and instructions not to 
open the discharge cap without removing the cap off of 
the inlet line, since the discharge [*376] pipe went all 
the way to the bottom of the tank car; there is no way, 
when the cap is removed, that the pressure would be re- 
lieved without the contents spurting out. It is contended 
that there should be warnings to open the inlet cap first, 
which would let only air off, not material; that [***5] if 
these warnings and instructions were given to people 
using the tank cars, this accident would not have hap- 
pened. It is also contended that both the inlet and the 
outlet openings should have had valves on them so that a 
hose or pipe could be attached thereto, so that no mate- 
rial could come out until the valve was opened. . . ." 

n2 The evidence consisted of the declaration 
of defendant's attorney identifying and incorpo- 
rating answers to interrogatories and a declaration 
of plaintiffs' attorney in opposition to a motion 
for summary judgment by McKesson, together 
with exhibits attached to that declaration. 

In opposition to the motion for summary judgment 
plaintiffs submitted the declaration of their attorney stat- 
ing: defendant knew that unless the sulfuric acid was 
unloaded in a certain manner it would cause severe per- 

sonal injuries to those handling and unloading it; with 
such knowledge, defendant loaded the tank car with sul- 
furic acid and sent it to plaintiffs' employer; defendant 
gave no warning of the dangerous (***6j properties of 
the acid and how it should be unloaded; hrther, with 
knowledge of the type of tank car that was carrying the 
acid, defendant gave no instructions or warnings as to the 
fact that pressure could build up within the tank in 
sit, nor did defendant give any warning as to what vents 
or pipes should be used in unloading the acid; "no mark- 
ings or decals or other instructions" were given to plain- 
tiffs or to the recipients of the acid; when plaintiffs 
opened a pipe on top of the tank car for the purpose of 
unloading its contents, the pressure generated within the 
tank caused the acid to be ejected onto plaintiffs, injuring 
them severely. 

(I) A defendant moving for summary judgment 
must show clearly that the plaintiff cannot prevail on any 
cause of action or theory pleaded by him. ( Residents of 
Beverly Glen, Inc. v. City of Los Angeles (1973) 34 
Cal.App.3d I 1  7, 127 [I09 Cal. Rpfr  7241.)In the present 
case the evidentiary materials submitted in support of 
and in opposition to the motion for summary judgment 
show that the facts are not in dispute. (2) Thus, there 
was no triable issue of fact. The only issues presented to 
the trial court (***7] were issues of law, which may be 
determined in summary judgment proceedings. ( Allis-
Chalmers Corp. v. Ci!y of Oxnard (1981) 126 
CaLApp.3d 814, 818 (1 79 Cal. Rptr. 1591.) (3a) The sole 
question on appeal is whether the trial court properly 
applied the law to the uncontroverted evidence in grant- 
ing defendant Phelps Dodge's motion for summary 
judgment and dismissing the action as to that defendant. 

The evidence shows that defendant supplied sulfuric 
acid to McKesson. For that purpose McKesson sent to 
defendant in New Mexico a tank car leased by McKes- 
son ffom United Tank, which designed, manufactured 
and owned the car. After defendant loaded the tank car 
with sulfuric acid, the [*377] car was sent to McKes- 
son's bulk chemical plant at Santa Fe Springs, California. 
[**710) AS the result of pressure generated within the 
tank the acid therein was caused to suew out and come 
into contact with plaintiffs when ;hey attempted to 
unload it from the tank. Defendant, with knowledge of  
the dangerous properties of sulfuric acid and the type of 
tank car used to transport if did not warn plaintiffs of a 
possible accumulation of pressure within the tank nor 
[***8] instruct them on how safely to unload the acid. 

Plaintiffs' first cause of action alleged that defendant 
"controlled, managed and supervised" McKesson's prem- 
ises in such a negligent manner as to cause the tank car 
to have a pressure blowout, spraying acid on plaintiffs. 
The record establishes as a matter of law that plaintiffs 
cannot prevail against defendant on that cause of action. 
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Defendant merely sent the carload of acid from its plant 
in New Mexico to McKesson in California. In no man- 
ner did defendant control, manage or supervise McKes- 
son's premises. 

While plaintiffs' second cause of action alleged that 
defendant sold "a defective product in a defective con- 
tainer," subsequent allegations leave no doubt that the 
product claimed to be defective was the tank car, not the 
acid. The tank car allegedly was defective because it 
permitted the formation of pressure in its cargo of acid, 
and contained neither warnings concerning such pressure 
nor instructions as  to the proper method of unloading the 
acid from the tank. The third cause of action alleged that 
defendant supplied a tank carload of sulfuric acid to 
plaintiffs' employer, and "as such [was] in control" of the 
tank car. [***9] The evidence establishes that defendant 
had control of the tank car only while it was at defen- 
dant's facility; defendant relinquished control of the car 
upon its being filled with acid and sent from defendant's 
facility in New Mexico to McKesson's bulk chemical 
plant in California. From such evidence it appears that 
defendant had control of the car for a sufficient time to 
have had an opportunity to put appropriate warnings and 
instructions on it. 

(4) A product may be defective if it is dangerous be- 
cause it lacks adequate warnings or instructions. ( 
Barker v. Lull Engineering Co. (1978) 20 CaL3d 413, 
428 (143 Cal. Rph: 225, 573 P.2d 443, 96 A.L.R3d I].) 
Where a manufacturer or supplier of a product is or 
should have been aware that the product is unreasonably 
dangerous absent a warning and such warning is feasible, 
strict liability in tort will attach if appropriate and con- 
spicuous warning is not given. (Burke v. Almaden Vine- 
yards, Inc. (1978) 86 CalApp.3d 768. 772 [I50 
Cal.Rptr. 4/91.) While failure to warn may create liabil- 
ity for harm caused by use of an unreasonably dangerous 
product, that rule does not apply where it [***lo] was 
not any unreasonably dangerous condition or feature of 
defendant's product which caused the injury. ( Garman 
v. Magic Chej; Inc. (1981) 11 7 Cal.App.3d 634, 638 [I 73 
ca/.@bb 20]) 

[*378] (3b) The product alleged to have been dan- 
gerous, and hence defective, for lack of warnings and 
instructions was not the acid supplied by defendant, but 
the tank car in which the acid was shipped by defendant 
to McKesson; that car was manufactured and owned by 
Union Tank and leased by it to McKesson which sent the 
car to defendant for shipment of the acid. Put another 
way, it was not the product (acid) supplied by defendant, 
but the container (tank car) in which that product was 
shipped, which was allegedly defective for lack of warn- 
ings or instructions. Under these circumstances, defen- 
dant incurred no liability to plaintiffs for its failure to 
warn them of danger &om formation of pressure in the 

acid allegedly caused by defective design of the tank car, 
or to instruct them on how safely to unload the acid from 
the tank. 

In support of a contrary conclusion plaintiffs cite 
Gall v. Union Ice Compary (1951) 108 CaLApp. 2d 303 
[239 P.2d 481. [***I11 There, the plaintiffs' decedent 
was killed when he was struck by an exploding drum 
filled with sulfuric acid which contained no warning la- 
bel. It appears that defendant both manufactured the acid 
and supplied the drum in which it was shipped to dece- 
dent's employer. In affirming judgment [*'711] for 
plaintiffs the court quoted the following excerpt from a 
comment to section 388, Restatement, Torts: "'g. The 
duty, which the rule stated in this Section imposes upon 
the supplier of a chattel for another's use, is to exercise 
reasonable care to give to those who are to use the chattel 
the information which the supplier possesses and which 
he should realize to be necessary to make its use safe for 
them and those in whose vicinity it is to be used . . . ."' 
(108 Cal. App.2d at p. 309.) That rule is inapplicable in 
the present case for, unlike the situation in Gall, defen-
dant supplied only the acid; it did not furnish the alleg- 
edly defective container (tank car) in which the acid was 
shipped to plaintiffs' employer. 

A well known treatise states: "In regard to the pack- 
age or container in which a product is sold, the duty of 
reasonable care is also applicable to the seller [***I21 of 
the product, as distinguished from the seller of the pack- 
age or container." (63 Am.Jur.24 Products Liability, $ 
294, p. 344.) Illustrative of this principle is Hopper v. 
Charles Cooper & Co. (1 92 7) [I 04 N.J.L. 93 [I 39 A. 19, 
55 A.L.R 1871. There the plaintiff obtained some lead 
jugs from a florist and took them to defendant to be filled 
with hydrofluoric acid. Upon plaintiffs request defendant 
selected the two best jugs for that purpose and filled 
them with acid. Shortly afier the jugs were placed in 
plaintiffs car the cork blew out of one of them and acid 
was sprayed on plaintiff, injuring him. The explosion 
was caused by the acid's coming into contact with siii- 
ceous matter in the jug. It was held that the fact that 
plaintiff furnished the jugs in which the acid was placed 
did not relieve defendant of the duty of ascertaining that 
the jugs were clean and suitable for such use. [*379] 
(139 A. at pp. 21-22.) A like conclusion does not follow 
in the present case. 

The tank car (container) was alleged to be defective 
because it permitted the formation of pressure in its 
cargo of sulfuric acid, and contained no warning of such 
pressure [***I31 or instructions on how properly to 
unload the acid. The evidence shows without dispute that 
McKesson furnished the car and sent it to defendant in 
New Mexico to be filled with acid and returned to 
McKesson in California. Thus, only if defendant affied 
appropriate warnings and instructions to the tank car 
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would they have reached the persons who were to unload not be liable to plaintiffs for having failed to provide 
the acid from the tank. The car was leased by McKesson such warnings and instructions. 
from Union Tank pursuant to a written lease which in- 
cluded the following provision: "8. .. .No lettering or 
marking of any kind shall be placed upon said cars by 
Lessee without written permission of Lessor, provided, 
however, Lessee may cause said cars to be stencilled, 
boarded or placarded with letters not to exceed two 
inches (2") in height to indicate to whom the cars are 
teased." In his declaration in opposition to the motion for 
summary judgment plaintiffs' attorney stated: "Plaintiffs' 
investigation has revealed that since this accident, warn- 
ings concerning pressure in the tank cars have been 
painted on the tank cars as  follows: [para.] 'Contents 
May Be Under Pressure. Do Not Open Without Appro- 
priate Protection.'" It was not stated who furnished such 
warning. [***I41 (5) Although the declarations of the 
party resisting a motion for summary judgment are to be 
liberally construed in his favor, a summary judgment is 
proper if the declarations of the moving - .party. state facts . . 
which justify a judgment in his favor and the counterde- - . - -
clarations do not supply evidence to create a triable issue 
of fact. ( Terry v. Atlantic Richfield Co. (1977) 72 
Cal.App.3d 962, 971 [I40 CaI.Rptr. 510].) In determin-
ing whether a triable issue of fact is raised, the court may 
consider inferences reasonably deducible from all of the 
evidence before it. ( Code Civ. Proc, 9 437c, subd. (c); 
DeSuza v. Andersack (1976) 63 Cal.App.3d 694, 698 
[I33 CalRptr. 9201.) (3c) he trial courthere reasonably 
could infer from such evidence that the warning was 
painted on the tank cars either by the lessor-owner, Un-
ion Tank, or the lessee, McKesson (with lessor's permis- 
sion), but not by defendant. The uncontroverted fact that 
defendant neither owned nor leased the tank car in ques- 
tion establishes that defendant was without authority to 
put on [**712] the car the warnings and instructions the 
[***I51 absence of which allegedly made the car a de- 
fective product. Thus, as a matter of law, defendant can- 

Plaintiffs argue that a duty on the part of defendant 
to give appropriate warning and instructions was created 
by federal regulations governing transportation of haz-
ardous materials. (49 C. F.R. J 173.30 et seq. (1981).) 
We [*380] do not agree. The regulations upon which 
plaintiffs rely n3 prescribe the procedure to be followed 
for the safe transportation of  dangerous articles in tank 
cars, and require removal and replacement of certain tank 
car safety devices which show signs of deterioration. 
Plaintiffs sustained personal injuries in attempting to 
unload acid from the tank car after it had reached its des- 
tination, not while it was in the process of transportation. 
Further, the tank car was alleged to be defective not be- 
cause of deteriorated parts, but because it allowed its 
cargo of sulfiric acid to become pressurized and lacked 
appropriate warnings and instructions on how properly to 
unload the acid. 

n3 Such regulations provide in pertinent part: 
"When tanks are loaded and prior to shipping, the 
shipper must determine to the extent practicable, 
that the tank, safety appurtenances and fittings 
are in proper condition for the safe transportation 
of the lading. . . ."( 8  173.31 @)(I).) 

"Safety relief devices of the frangible disc or 
fusible plug type used on tanks of classes DOT- 
106A or 1 lOA must be inspected before each 
loaded trip of tank by removing at least one vent 
for visual inspection; if it shows signs of deterio- 
ration, all devices must be removed and inspected 
and those which do not meet the requirements 
must be renewed." (9 173.3 1 (b)(4).) 

The judgment is affirmed. 
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MEMORANDUM 

Plaintiff, Raymond Chicano, filed a complaint on 
June 9, 2003 against defendant General Electric Com- 
pany alleging that he sustained personal injuries as a 
result of exposure to asbestos-containing materials, 
which insulated marine steam turbines manufactured and 
supplied by GE, and that GE failed to warn of the dan- 
gers posed by such exposure. The case was removed to 
this Court on September 10, 2003 pursuant to 28 U.S.C. 
§ 1442(a)(l). Before me now is defendant's motion for 
summary judgment, plaintiffs response, and defendant's 
reply thereto. Also before me is plaintiffs motion for 
substitution of parties and amendment of complaint. n l  

nl  Linda Chicano asserts a cause of action in 
her Own right and' as of the date of this opinion' 
will be substituted as personal representative of 

Raymond Chicano's estate. However, for the sake 
of simplicity, I will consider the plaintiff to be 
Raymond Chicano. 

BACKGROUND 

Raymond Chicano worked as a sheet metal me-
chanic at the New York Shipyard in Camden, NJ from 
1959 to 1962. At the Shipyard, Chicano worked aboard 
the United States Navy aircraft carrier, USS Kitty Hawk, 
installing ventilation duct work in various quarters of the 
ship, including its boiler rooms, where Chicano spent 
about 40% of his work time. In addition to the duct work, 
the ship's boiler rooms housed giant turbines, generators, 
and pumps, all of which were installed prior to Chicano's 
employment at the Shipyard. The turbines aboard the 
Kitty Hawk were manufactured by GE. At the time of 
Chicano's employment, the turbines were already insu- 
lated or were in the process of being insulated with an 
asbestos-containing material bearing the name Johns-
Manville. Although Chicano did not work on the tur- 
bines, generators, or pumps, he worked in and around 
them in a dusty and dirty environment. There was visible 
dust and white flakes from the insulation material on the 
floor, equipment, and in the air where he was working. 
The dust gathered on his face and clothes; he breathed in 
the dust. Chicano was diagnosed on October 9, 2002 
with mesothelioma and died on June 17, 2004 at the [*3] 
age of 64. 

GE manufactured and supplied marine steam tur- 
bines for the USS Kitty Hawk under contract with the 
Department of the Navy. The contract was administered 
by the Navy Sea Systems Command ("NAVSEA") under 
the authority of the Secretary of the Navy. NAVSEA 
personnel exclusively developed the ship designs and 
plans for the USS Kitty Hawk, as well as the comprehen- 
sive and detailed guidelines and specifications for all of 
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the ship's equipment, including the marine steam tur- 
bines. NAVSEA personnel also supervised and approved 
the plans of the various suppliers of the ship's component 
parts, including GE, and enforced their compliance with 
Navy specifications. 

The marine steam turbines at issue were specifically 
designed for a particular vessel or class of vessels. The 
turbines for each vessel or class were not interchange- 
able; they were custom built under the direction and con- 
trol of the Navy. Prior to the construction of the ship, 
there was an extensive set of specifications, known as 
Mil-Specs, which comprised thousands of pages and 
governed all aspects of the shlp's design and construc- 
tion. These Mil-Specs specified that certain materials 
were to be used, including asbestos-containing [*4] 
thermal insulation. The specifications for GE's marine 
steam turbines included further specifications for certain 
components and materials to be used for and with the 
turbines, e.g. specific metals, bearings, and gaskets. 
These specifications also called for: (1) notes, cautions, 
and warnings to be used to emphasize important and 
critical instructions as were necessary; (2) safety notices 
where the high voltages or special hazards were in-
volved; and (3) routine and emergency procedures, and 
safety precautions. 

The turbines required thermal insulation to operate 
properly and safely. However, GE did not include any 
insulation materials, asbestos or otherwise, with its tur- 
bines when they were shipped to the Navy. Nor did GE 
supply the Navy with any separate thermal insulation. 
GE did not specify any insulation material to be used to 
insulate its turbines. The Navy's specifications called for 
asbestos insulation to be used on the turbines. Neverthe- 
less, GE knew that its turbines would be insulated with 
asbestos-containing materials and knew that they were, 
in fact, insulated with asbestos-containing materials. Be- 
fore the Kitty Hawk was built and before Chicano 
worked on the ship, both [*5]  the Navy and GE knew 
that asbestos posed certain health risks. GE was required 
to give warnings regarding its turbines and to provide 
detailed manuals regarding proper safety, installation, 
and operation. GE supplied warnings regarding its tur- 
bines, but did not supply warnings of the dangers of as- 
bestos. Chicano was never warned about the dangers of 
asbestos and had no knowledge regarding the safety, 
installation, or operation of the turbines. After they were 
installed GE had a continuing obligation to service 
andlor inspect the turbines. 

STANDARD OF REVIEW 

Rule 56(c) o f the  Federal Rules of Civzl Procedure 
provides, in relevant part, that summary judgment is 
proper "if the pleadings, depositions, answers to inter- 
rogatories, and admissions on file, together with the affi- 

davits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to 
a judgment as a matter of law." Fed. R. Civ. P. 56(c). 
The moving party "bears the initial responsibility of in- 
forming the district court of the basis for its motion, and 
identifying those portions . . . which it believes [*6]  
demonstrate the absence of a genuine issue of material 
fact." Celotex Corp. v. Catrett, 477 U.S. 31 7, 323, 91 L. 
Ed. 2d 265, 106 S. Ct. 2548 (1986). After the moving 
party has filed a properly supported motion, the burden 
shifts to the nonmoving party to "set forth specific facts 
showing that there is a genuine issue for trial." Fed. R. 
Civ. P. 56(e). 

I must determine whether any genuine issue of mate- 
rial fact exists. An issue is genuine if the fact finder 
could reasonably return a verdict in favor of the non-
moving party with respect to that issue. Anderson v. Lib- 
erty Lobby, Inc., 477 U.S. 242, 248, 91 L. Ed. 2d 202, 
106 S. Cr. 2505 (1986). An issue is material only if the 
dispute over the facts "might affect the outcome of the 
suit under the governing law." Id. In making this deter- 
mination, I must view the facts in the light most favor- 
able to the non-moving party, and the non-moving party 
is entitled to all reasonable inferences drawn from those 
facts. Id. However, the nonmoving party may not rest 
upon the mere allegations or denials of the party's plead- 
ing. See Celotex, 477 US .  at 324. The non-moving party 
must raise [*7] "more than a mere scintilla of evidence 
in its favor" in order to overcome a summary judgment 
motion and cannot survive by relying on unsupported 
assertions, conclusory allegations, or mere suspicions. 
Williams v. Borough of W. Chester, 891 F.2d 458, 460 
(3d Cir. 1989). If the evidence for the nonmoving party 
is merely colorable, or is not significantly probative, 
summary judgment may be granted. Anderson, 477 U.S. 
at 249-50 (citations omitted). 

DISCUSSION 

After consideration of all of the issues, viewing the 
facts in the light most favorable to plaintiff, and applying 
governing law, I conclude that a fact finder could rea- 
sonably return a verdict in favor of plaintiff. Accord- 
ingly, defendant's motion for summary judgment will be 
denied. 

Asbestos litigation claims are governed by substan- 
tive state tort law. Robertson v. Allied Signal, Inc., 914 
F.2d 360, 366 (3d Cir. 1990). Plaintiff has asserted a 
Pennsylvania strict products liability claim alleging that 
GE's turbines aboard the Kitty Hawk constituted defec- 
tive products under a failure to warn theory. I apply sub- 
stantive Pennsylvania tort law to plaintiffs claims. 

Plaintiff argues [*8] that the turbines were defective 
because, although GE only supplied the turbines and not 
the asbestos-containing products that insulated them, GE 
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failed to warn Chicano, in the turbine safety manual or 
otherwise. of the dangers of the asbestos-containing 
products that would be used to insulate its turbines 
aboard the Kitty Hawk. Plaintiff asserts that GE had a 
duty to warn of the  dangers of asbestos because: (1) the 
turbines required thermal insulation to operate safely; (2) 
GE knew that the Navy would insulate them with an as- 
bestos-containing product; and (3) GE knew that asbes- 
tos-containing products posed significant health risks, 
including the possibility of mesothelioma. In response, 
GE asserts that it does not have a duty to warn regarding 
products it did not produce and that its products were 
neither the cause-in-fact nor the proximate cause of 
plaintiffs injuries. 

I. Chicano's Exposure to Asbestos 

As a preliminary matter, plaintiff must establish that 
his injuries were caused by a product of the particular 
manufacturer or supplier. Berkebile v. Brantly Helicopter 
Corp., 462 Pa. 83, 337 A.2d 893, 898 (Pa. 1975). In the 
asbestos context, plaintiff must [*9] "present evidence to 
show that he inhaled asbestos fibers shed by the specific 
manufacturer's product." Eckenrod v. GAF Corp., 375 
Pa. Super. 187, 544 A.2d 50, 52 (Pa. Super. Ct. 1988); 
see also Robertson v. Allied Signal, Inc., 914 F.2d 360, 
376 (3d Cir. 1990) (rejecting the "fiber drift theory"). GE 
argues that it did not manufacture its marine steam tur- 
bines with any asbestos materials and, therefore, Chicano 
could not have inhaled asbestos fibers from its turbines. 
However, GE's argument overlooks the fact that its prod- 
ucts are component parts of finished products, because 
the turbines cannot function properly or safely without 
thermal insulation. The products from which Chicano 
inhaled asbestos fibers are properly understood to be the 
turbines covered with asbestos-containing insulation, as 
fully functional units. Chicano inhaled dust and white 
flakes shed by the insulation material covering GE's ma- 
rine steam turbines. Thus, there is at least a genuine issue 
of material fact as to whether Chicano inhaled asbestos 
fibers from the integrated products. 

GE further argues that plaintiff has failed to present 
evidence that he was sufficiently exposed [*lo] to the 
asbestos-containing material to meet the "frequency, 
regularity, and proximity test" of Eckenrod v. GAF 
Corp., 375 Pa. Super. 187, 544 A.2d 50 (Pa. Super. Ct. 
1988). Although the Pennsylvania Supreme Court has 
yet to establish a standard for exposure to asbestos, the 
Court of Appeals has predicted that the Pennsylvania 
Supreme Court would adopt Eckenrod's frequency, regu- 
larity, and proximity test. Robertson v. Allied Signal, 
Inc., 914 F.2d 360, 382 (3d Cir. 1990); see also Lilley v. 
Johns-Manville Corp., 408 Pa. Super. 83, 596 A.2d 203, 
209-10 (Pa. Super. Ct. 1991); Godlewski v. Pars Mfg. 
Co., 408 Pa. Super. 425, 597 A.2d 106, 110 (Pa. Super. 

Ct. 1991); Sarnarin v. GAF Corp., 391 Pa. Super. 340, 
571 A.2d 398, 404 (Pa. Super. Ct. 1989). 

In Eckenrod, the Pennsylvania Superior Court held 
that "a plaintiff must establish more than the presence of 
asbestos in the workplace; he must prove that he  worked 
in the vicinity of the product's use." Eckenrod, 544 A.2d 
at 52. Moreover, to withstand summary judgment under 
the Eckenrod standard, plaintiff must present evidence to 
l X l l ]  show: (1 )  that defendant's product was frequently 
used; (2) that plaintiff regularly worked in proximity to 
the product; and (3) that plaintiffs contact with the prod- 
uct was of such a nature as to raise a reasonable infer- 
ence that he inhaled asbestos fibers emanating from it. 
See, e.g., Coward v. Owens-Corning Fiberglas Corp., 
1999 PA Super 82, 729 A.2d 614, 622 (Pa. Super. Ct. 
1999) ("The evidence must demonstrate that plaintiff 
worked, on a regular basis, in physical proximity with 
the product, and that his contact was of such a nature as 
to raise a reasonable inference that he inhaled asbestos 
fibers that emanated from it."). 

GE's turbines, with the asbestos-containing insula- 
tion, were an integral part of the ship's source of  propul- 
sion power and were frequently used by the Navy on 
board the USS Kitty Hawk. GE argues that Chicano did 
not work sufficiently frequently or regularly in the vicin- 
ity of the insulated boilers to meet the Eckenrod test. 
This argument is unavailing. Chicano worked every day 
for three years in and around the insulated turbines in a 
dirty environment where dust and white flakes from the 
insulation material covered his clothes [*I21 and his 
face. Chicano could not help but breathe the dust as he 
worked on the ventilation ducts. Although not conclu- 
sive, this exposure is sufficient to raise a reasonable in- 
ference that he inhaled asbestos fibers emanating from 
the insulation surrounding the turbines. 

This case is analogous to Lilley v. Johns-Manville 
Corp., 408 Pa. Super. 83, 596 A.2d 203 (Pa. Super. Ct. 
1991). In Lilley, the Pennsylvania Superior Court upheld 
the trial court's denial of defendant asbestos manufac- 
turer's motion for judgment non obstante verdict0 be- 
cause plaintiff, who contracted asbestosis, presented suf- 
ficient evidence of exposure to asbestos to meet the 
Eckenrod test. Id. The Court held that the evidence ad- 
duced at trial was sufficient to meet the Eckenrod test 
because plaintiff presented evidence: (1) that he had 
worked in close quarters with asbestos products; (2) that 
asbestos dust was omnipresent in the area; and (3) that a 
number of his asbestos products were used at plaintiffs 
company during the pertinent time frame. Id. As in 
Lilley, Chicano presented evidence that he worked in and 
around the insulated turbines in a dirty and dusty envi- 
ronment where [*I31 white flakes from the insulation 
material filled the air and coated the floor, equipment, 
and his clothes. 
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The present case is distinguishable frornEckenrod. 
In Eckenrod, the Court affirmed a grant of summary 
judgment in favor of defendant asbestos manufacturers 
because plaintiff failed to provide sufficient evidence of 
decedent's exposure to defendants' products. 375 Pa. 
Super. 187, 544 A.2d 50. Although plaintiff presented 
evidence that defendant's asbestos-containing products 
were sent to the furnace area of plaintiffs employer and 
that plaintiff worked somewhere in the vicinity of those 
products, the Court concluded that the evidence "did not 
elaborate on the nature or length of the exposure or the 
brand of products available." Id. at 52. In contrast to 
Eckenrod, Chicano did elaborate on the nature and length 
of his exposure as he presented evidence that he spent 
40% of his time working in and around the insulated 
turbines in cramped boiler rooms. Thus, there is at least a 
genuine issue of material fact as to whether plaintiff has 
met theEckenrod standard, and therefore whether the 
insulation around the turbines was the cause of Chicano's 
mesothelioma. 

11. Strict [*I41 Liability 

Under principles of strict liability, a seller is strictly 
liable for injury caused by a defective condition in his 
product, even if he exercised all reasonable care in its 
design, manufacture, and distribution. Berkebile v. 
Brantly Helicopter Corp., 462 Pa. 83, 337 A.2d 893, 898 
(Pa. 1975); Webb v. Zern, 422 Pa. 424, 220 A.2d 853, 
854 (Pa. 1966), adopting § 402A Restatement (Second) 
of Torts (1965).n2 The Pennsylvania Supreme Court has 
held that in a strict product liability action, plaintiff bears 
the burden of demonstrating: (A) that defendant had a 
duty to warn of the dangers inherent in his product; (B) 
that the product was defective or in a defective condition; 
(C) that the defect causing the injury existed at the time 
the product left the seller's hands; and (D) that the defec- 
tive product was the cause of plaintiffs injuries. See, 
e.g., Pavlik v. Lane Limited/Tobacco Exporters Int'l, 135 
F.3d 876, 881 (3d Cir. 1998); Mackowick v. Westing-
house Elec. Corp., 525 Pa. 52, 575 A.2d 100, 102 (Pa. 
1990); Schriner v. Pa. Power & Light Co., 348 Pa. Su- 
per. 177, 501 A.2d 1128, 1132 (Pa. 1985); [*I 51 Azza-
rello v. Black Bros. Co., 480 Pa. 547, 391 A.2d 1020 
(Pa. 1978); Berkebile, 337 A.2d at 898; j 402A Re- 
statement (Second) of Torts. These elements will be ad- 
dressed in turn. 

n2 Section 402A provides: 

(1) One who sells any product in a defective con- 
dition unreasonably dangerous to the user or con- 
sumer or to his property is subject to liability for 
physical harm thereby caused to the ultimate user 
or consumer, or to his property, if 

(a) the seller is engaged in the business of  selling 
such a product, and 

(b) it is expected to and does reach the user or 
consumer without substantial change in the con- 
dition in which it is sold. 

(2) The rule stated in Subsection ( 1 )  applies al- 
though 

(a) the seller has exercised all possible care in the 
preparation and sale of his product, and 

(b) the user or consumer has not bought the prod- 
uct from or entered into any contractual relation 
with the seller. 

A. Duty to Warn [*I61 

A manufacturer of a product has a duty to prov~de 
those warnings or instructions that are necessary to make 
its product safe for its intended use. See, e.g., Macko-
wick, 575 A.2d at 102; Azzarello, 480 Pa. 547, 391 A.2d 
1020; Berkebile, 337 A.2d at 903 ("Where warnings or 
instructions are required to make a product nondefective, 
it is the duty of the manufacturer to provide such warn- 
ings in a form that will reach the ultimate consumer and 
inform of the risks and inherent limits of the product."); 
see also Restatement (Second) of Torts j 402A, comment 
h ("Where . . . [the seller of a product] has reason to an- 
ticipate that danger may result from a particular use . . . 
he may be required to give adequate warning of the dan- 
ger, and a product sold without such warning is in a de- 
fective condition."). The duty to provide a nondefective 
product is not delegable. Berkebile, 337 A.2d at 903. 

GE argues that it has a duty to warn only of the dan- 
gers inherent in the product it supplied, i.e. marine steam 
turbines. Plaintiff argues that "GE, as the manufacturer 
of the turbines, [*I71 had a duty to distribute the product 
with sufficient warnings to notify the ultimate user of the 
dangers inherent in the product[,]" including inevitable 
insulation with an asbestos-containing product. 

In support of this argument, plaintiff asks me to fol- 
low the New York Supreme Court's holding in Berkowitz 
v. A.C. & S., Inc., 288 A.D.2d 148, 733 N.Y.S.2d 410 
(N.Y. App. Div. 2001). In Berkowitz, the Court affirmed 
the denial of defendant pump manufacturer's motion for 
summary judgment and held that there were genuine 
issues of material fact because defendant may have had a 
duty to warn concerning the dangers of asbestos, which it 
had neither manufactured nor installed on its pumps. Id. 
at 148. Although the pumps could function without insu- 
lation, the governmental purchaser of the pumps had 
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provided certain specifications involving insulation of 
the pumps, and the Court found it questionable whether 
the pumps--transporting steam and hot liquids on board 
Navy ships--could be operated safely without insulation, 
which defendant knew would be made out of asbestos. 
Id. 

Citing Berkowitz, plaintiff argues that GE as a 
manufacturer of component parts--the turbines--had 
[*I81 a duty to warn of the dangers associated with the 
use of the finished products--the insulated turbines--
which it knew to have a defective condition--asbestos 
insulation. I need not decide whether to follow Berko- 
witz because there is ample Pennsylvania law on this 
subject. 

Generally, under Pennsylvania law, a manufacturer's 
duty to warn may be limited where it supplies a compo- 
nent of a product that is assembled by another party and 
the dangers are associated with the use of the finished 
product. See, e.g., Jacobini v. V. & 0.Press Co., 527 Pa. 
32, 588 A.2d 476, 478 (Pa. 1991). A review of Pennsyl- 
vania law and its federal interpretations suggests that a 
component part manufacturer does not have a duty to 
warn of dangers inherent in the ultimate product where: 
(1) the component itself is not dangerous; (2) the manu- 
facturer does not have control over the use of its compo- 
nent after sale; (3) the component is a generic component 
part, not designed for a particular type of finished prod- 
uct; and (4) the manufacturer could not reasonably fore- 
see that its component would be put to a dangerous use. 
See, e.g., Petrucelli v. Bohringer and Ratzinger, 46 F.3d 
1298, 1309 (3d Cir. 1995); [*I91 Fleck v. KDI Sylvan 
Pools, 981 F.2d 107, 112 (3d Cir. 1992); J Meade Wil- 
liamson and F.D.I.B., Inc. v. Piper Aircraft Corp., 968 
F.2d 380, 385 (3d Cir. 1992); Jacobini, 588 A.2d at 479; 
Wenrick v. Schloemann-Siemag, A.G., 523 Pa. 1, 564 
A.2d 1244, 1247 (Pa. 1989). Particular emphasis has 
been placed on the foreseeability inquiry. See Colegrove 
v. Cameron Mach. CO., 172 F. Supp. 2d 611, 629 (W.D. 
Pa. 2001) ("Only if the component's use was foreseeable 
does the manufacturer of that component have a duty to 
warn of dangers associated with the component."). 

In the case at bar, there is at least a genuine issue of 
material fact as to whether GE had a duty to warn of the 
dangers of the asbestos-containing material that was used 
to insulate its turbines. GE's marine steam turbines by 
themselves were not dangerous products. Although the 
turbines could not be operated properly or safely without 
thermal insulation and they were shipped to the Navy 
without thermal insulation, the turbines were not danger- 
ous because GE supplied ample warnings of the hazards 
involved with installing and operating the turbines. [*20] 
GE did not have control over the use of its turbines after 

were the Although GE had a continu-
ing obligation to service andlor inspect the turbines, GE 

did not control what form of insulation would cover its 
turbines. However, there is at least a genuine issue of 
material fact as to whether the turbines were generic 
components or designed for a particular type of finished 
product and whether GE could reasonably foresee that its 
turbines would be combined with asbestos-containing 
insulation, which together constituted a defective prod- 
uct, absent appropriate warnings of the dangers of  asbes- 
tos. 

A review of the case law in this area is instructive. 
The paramount Pennsylvania case is Wenrick v. Schloe-
mann-Siemag, A.G., 523 Pa. 1, 564 A.2d 1244 (Pu. 
1989). In Wenrick, the Supreme Court of Pennsylvania 
upheld the lower court's decision to grant judgment non 
obstante verdict0 in favor of defendant switch manufac- 
turer because it did not have a duty to warn regarding the 
placement of its switch, which activated a hydraulic 
loader that crushed plaintiffs husband. Id. Plaintiff set- 
tled with the manufacturer of the hydraulic loader and 
asserted negligence [*21] and strict liability claims 
against the manufacturer of the switch alleging: (1) that 
the switch activating the loader was defective because 
the switch was unguarded and placed near the steps; and 
(2) that the switch manufacturer should have warned the 
hydraulic loader manufacturer of the danger of locating 
the switch near the steps. Id. at1246. The Supreme Court 
concluded that the switch manufacturer did not have a 
duty to warn because it had not placed the switch there, it 
had no control over the placement of the switch, and it 
had no knowledge as to the placement of the switch. Id. 
at 1247. This case has come to be cited for the basic 
proposition that a component part manufacturer has no 
duty to warn of dangers associated with the finished 
products into which its component was incorporated; 
however, as discussed below, this proposition has been 
qualified by later cases. See, e.g., Colegrove v. Cameron 
Mach. Co., 172 F. Supp. 2d 611, 629 (W D. Pa. 2001) 
(discussing the development of the Wenrick principle). 
The present case is distinguishable fromwenrick because 
although GE did not produce the insulation that covered 
its turbines or control [*22] what form of thermal insula- 
tion covered them GE knew that its turbines would be 
covered with an asbestos-containing material. 

Most analogous to the case at bar is Fleck v. KDI 
Sylvan Pools, 981 F.2d 107 (3d Cir. 1992). In Fleck, the 
Court of Appeals affirmed a jury verdict against defen- 
dant manufacturer of a swimming pool replacement liner 
that lacked warnings of the pool's depth. Id. Plaintiff 
dove head first into a three foot deep pool, broke his 
neck, and was rendered a quadriplegic. Id. He sued the 
replacement liner manufacturer claiming that the re-
placement liner was defective because it lacked depth 
warnings id, The replacement liner manufacNrer 
h a t  it had no duty to because its replacement liner 
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was a component part incorporated into a final product. 
Id. Rejecting this argument, the Court held that the re- 
placement liner manufacturer had a duty to warn because 
the danger from the replacement liner lacking depth 
warnings was foreseeable to the manufacturer of that 
component. Id. ut 118. The dangers associated with a 
replacement liner that lacked depth warnings were rea- 
sonably foreseeable because the replacement [*23] liner 
had but one use-to be incorporated into a completed 
swimming pool. Id. The Fleck court also distinguished 
"gener~c component parts," where the Wenrick principle 
does apply, from "separate products with a specific pur- 
pose and use," where the Wenrick principle is inapplica- 
ble. Id. Thus, with generic component parts, "it would be 
unreasonable and unwarranted to recognize liability in 
such a tenuous chain of responsibility[,]" but with single 
purpose parts, a duty to warn may arise. Id. Like the re- 
placement liner that lacked depth warnings, the marine 
steam turbines that required thermal insulation were spe- 
cifically designed for a particular purpose-to be insulated 
with an asbestos-containing material and propel a par- 
ticular aircraft carrier, the USS Kitty Hawk. Thus, there 
appears to be a genuine issue of material fact as to 
whether GE had a duty warn of the asbestos insulation 
used to insulate its turbines, which were designed for a 
particular purpose. 

The distinction between this case and Petrucelli v. 
Bohringer and Ratzinger, 46 F.3d 1298 (3d Cir. 1995), is 
particularly instructive. In Petrucelli, the Court of Ap- 
peals applied the [*24] Wemick principle to hold that a 
rotor crusher manufacturer was not liable for a failure to 
warn of the danger of a discharge conveyer belt, which 
were both connected in a recycling machine, because it 
could not reasonably have foreseen that the conveyer belt 
would pull in people's body parts. Id. Plaintiff sued the 
manufacturer of the rotor crusher in strict liability after 
his arm was amputated when it was pulled into a dis- 
charge conveyer belt on a recycling machine, which was 
designed and built by another company but incorporated 
defendant's rotor. Id. at 1309. Plaintiff was not injured by 
the rotor, but argued that the rotor was defective because 
it lacked warning systems that could alert someone 
standing near the discharge conveyer belt if the machine 
was activated. Id. The Court identified the issue as 
"whether it is reasonably foreseeable to a component 
manufacturer that failure to affix warning devices to its 
product would lead to an injury caused by another com- 
ponent part, manufactured by another company, and as- 
sembled into a completed product by someone other than 
the initial component manufacturer." Id. Answering in 
the negative, the Court [*25] concluded that defendant's 
duty to warn was limited because it could not be ex-
pected to foresee the danger from the discharge conveyer 
belt, which it neither manufactured nor assembled with 
its rotor, and therefore could not be liable for failing to 

warn of this danger. Id. Like the defendant rotor crusher 
manufacturer, GE merely created component parts-the 
turbines-and its component parts were not the cause of 
Chicano's mesothelioma. However, the rotor crusher 
manufacturer did not know that its component part 
would be connected to a defective discharge conveyer 
belt, whereas GE knew that the Navy would use asbes- 
tos-containing products to insulate their turbines. Al-
though Chicano's mesothelioma allegedly was caused by 
the asbestos-containing insulation, which was manufac-
tured by an entirely different company and assembled 
into completed products by the Navy, there is at least a 
genuine issue of material fact as to whether it was rea- 
sonably foreseeable to GE that a failure to include a 
warning regarding the use of asbestos-containing prod- 
ucts to insulate its turbines would lead to asbestos-related 
illness. 

This case is also distinguishable from Jucobini v. V. 
& 0. Press Co., 527 Pa. 32, 588 A.2d 476 (Pa. 1991). 
[*26] In Jacobini, the Supreme Court of Pennsylvania 
reversed the lower court and held that defendant manu- 
facturer of a die set was not strictly liable to plaintiff, 
who was injured when the power press he operated ex- 
pelled a die and various materials being shaped by the 
die. Id. Evidence demonstrated that plaintiffs injuries 
could have been prevented by a barrier guard that had -
been removed. 1d.- Plaintiff sued the manufacturer of the 
press and the manufacturer of the die set in strict liability 
alleging that each manufacturer should have included a 
warning to use its product only with the barrier guard 
attached, and its failure to warn rendered the product 
defective. Id. The Supreme Court concluded that plain- 
tiffs evidence was insufficient to support a verdict be- 
cause plaintiffs expert testified that plaintiff should have 
been warned of the need for a separate safety device, 
one, which had it been installed, would not have pre- 
vented hls injuries. Id. Nevertheless, the Court continued 
in dicta to opine that, even if plaintiff had produced suf- 
ficient evidence, the die set manufacturer's duty to warn 
was limited where "the manufacturer supplies a mere 
component of a [*27] final product that is assembled by 
another party and dangers are associated with the use of 
the finished product." Id at 479 (citing Wenrick). "This 
is especially true where the component itself is not dan- 
gerous, and where the danger arises from the manner In 
which the component is utilized by the assembler of the 
final product, this being a manner over which the com- 
ponent manufacturer has no control." Id. at 479. The 
Court concluded by adding: 

[Defendant] cannot be expected to foresee 
every possible risk that might be associ- 
ated with use of the completed product, 
the die, which is manufactured by another 
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party, and to warn of dangers in using that 
completed product in yet another party's 
finished product, the power press. To rec- 
ognize a potential for liability through 
such a chain of responsibility would cany 
the component part manufacturer's liabil- 
ity to an unwarranted and unreasonable 
extreme. 

Id. a1 480. Unlike the die set manufacturer, who cre- 
ated a generic set of  dies for use on a variety of printing 
presses, GE specifically designed its turbines to function 
on a particular aircraft carrier with a view to having the 
turbines covered in asbestos-containing [*28] insulation. 
Thus, there is at least a genuine issue of material fact as 
to whether GE could be expected to foresee that the as- 
bestos-containing material would be used to insulate its 
turbines. Therefore, GE's duty to warn may not be lim- 
ited because it knew of the danger from asbestos-
containing insulation, which it neither manufactured nor 
assembled with its turbine. 

B. Defective Condition 

A product may be found defective if it "left the sup- 
plier's control lacking any element necessary to make it 
safe for its intended use or possessing any feature that 
makes it unsafe for the intended use." Azzarello v. Black 
Bros. Co., 480 Pa. 547, 391 A.2d 1020, 1027 (Pa. 1978). 
"There are three different types of defective conditions 
that can give rise to a strict liability claim: design defect, 
manufacturing defect, and failure to warn defect." Phil-
lips v. A-Best Prods. CO., 542 Pa. 124, 665 A.2d 1167, 
1170 (Pa. 1995). Asbestos-containing products are un- 
avoidably unsafe products and can only be made safe 
through the provision of adequate warnings. See Neal v. 
Carey Canadian Mines, Ltd., 548 F. Supp. 357, 372 
(E.D. Pa. 1982). A product is [*29] defective due to a 
failure to warn where the product was "distributed with- 
out sufficient warnings to notify the ultimate user of the 
dangers inherent in the product." Mackowick v. Westing-
house Elec., 525 Pa. 52, 575 A.2d 100, 102 (Pa. 1990). 
In this case, plaintiff contends that GE's marine steam 
turbines were defective in that they were sold without 
adequate warnings regarding the health hazards of the 
asbestos-containing products used to insulate the tur-
bines. In response, GE argues that its turbines were not 
defective because they included more than adequate 
warnings regarding proper safety, installation, and opera- 
tion of the turbines themselves. 

The initial determination of "whether a warning is 
adequate and whether a product is 'defective' due to in- 
adequate warnings are questions of law to be answered 
by the trial judge." Mackowick v. Westinghouse Elec. 
Corp., 525 Pa. 52, 575 A.2d 100, 102 (Pa. 1990); see 
also Azzarello v. Black Bros. CO., 480 Pa. 547, 391 A.2d 

1020, 1026 (Pa. 1978) ("It is a judicial function to  decide 
whether, under the plaintiffs averment of the facts, re- 
covery would be justified; and only after this judicial 
[*30] determination is made is the cause submitted to 
the jury to determine whether the facts of the case sup- 
port the averments of complaint."). In determining the 
adequacy of a warning, courts have noted that: 

A manufacturer may be liable for failure 
to adequately warn where its warning is 
not prominent, and not calculated to at- 
tract the user's attention to the true nature 
of the danger due to its position, size, o r  
coloring of its lettering. A warning may 
be found to be inadequate if its size o r  
print is too small or inappropriately lo- 
cated on the product. The warning must 
be sufficient to catch the attention of per- 
sons who could be expected to use the 
product, to apprise them of its dangers, 
and to advise them of the measures to take 
to avoid these dangers. 

Pavlik v. Lane Ltd./Tobacco Exporters In tx  135 
F.3d 8 76, 88 7 (3d Cir. 1998) (quoting Notvak v. Faberge 
USA, Inc., 32 F.3d 755, 759 (3d Cir. 1994)). 

I decline to make this determination as a matter of 
law because this factor hinges on GE's duty to warn re- 
garding the asbestos-containing products used to insulate 
its turbines. As discussed, above, I conclude that there is 
at least a genuine [*31] issue of material fact regarding 
GE's duty to warn. To the extent that GE had a such a 
duty, there is at least a genuine issue of material fact as 
to whether GE breached t h s  duty by failing to warn Chi- 
cano of the inherent dangers of the asbestos-containing 
products that insulated its turbines. 

C. Defective When the Products Left the Seller's 
Hands 

The defective condition must have existed at the 
time the product left the manufacturer's hands. See, e.g., 
Berkebile v. Brantly Helicopter Corp., 462 Pa. 83, 337 
A.2d 893, 901 (Pa. 1975). No substantial changes were 
made to the turbines between the time that they were 
shipped by GE and when they were received by the 
Navy. No additional instructions or warnings were added 
or removed from the turbine manuals or the turbines 
themselves. Once they were received by the Navy, the 
turbines were only changed to the extent that they were 
installed on the aircraft carrier and insulated with an as- 
bestos-containing product. This factor is connected to the 
analysis of a component part manufacturer's duty to 
warn. To the extent that GE had a duty to warn regarding 
the asbestos-containing product used to insulate its tur- 
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bines [*32] as a component manufacturer, there is at 
least a genuine issue of material fact as to whether the 
turbines were defective, due to inadequate warnings, 
when they were shipped to the Navy. 

D. Causation 

Plaintiff must establish that the lack or inadequacy 
of a warning was both the cause-in-fact and proximate 
cause of his injuries. Pavlik v. Lane Ltd./Tobacco Ex-
porters Int'l, 135 F.3d 876, 881 (3d Cir. 1998). Cause-in-
fact, or but for cause, requires proof that the harmful 
result would not have occurred but for the conduct of 
defendant and proximate cause requires proof that defen- 
dant's conduct was a substantial contributing factor in 
bringing about the harm alleged. Robertson v. Allied Sig- 
nal, Inc., 914 F.2d 360, 366-67 (3d Cir. 1990). The act 
or omission need not be the only cause of the injury, but 
it must be a discernible cause. Whitner v. Von Hintz, 437 
Pa. 448, 263 A.2d 889, 893 (Pa. 1970). 

In the failure to warn context, causation analysis fo- 
cuses on the additional precautions that might have been 
taken by the end user had an adequate warning been 
given. Pavlik, 135 F.2d at 882. Thus, a plaintiff asserting 
[*33] a failure to warn theory "must demonstrate that the 
user of the product would have avoided the risk had he or 
she been warned of it bv the seller." Phillius v. A-Best 
Prods. Co., 542 Pa. 1i4, 665 A.2d 116 i  11 71 (Pa. 
1995). Although the Pennsylvania Supreme Court has 
yet to address this issue, the Court of Appeals has pre- 
dicted that the Pennsylvania Supreme Court will adopt 
the "heeding presumption" to establish legal causation. 
See Pavlik, 135 F.2d at 883; Coward v. Owens-Corning 
Fiberglas Corp., 1999 PA Super 82, 729 A.2d 614, 619- 
21 (Pa. Super. Ct. 1999) (applying the heeding presump- 
tion). "In cases where warnings or instructions are re- 
quired to make a product non-defective and a warning 
has not been given, plaintiff should be afforded the use 
of the presumption that he or she would have followed 
an adequate warning." Coward, 729 A.2d at 621. Thus, 
plaintiff is entitled to the presumption that he would have 
heeded GE's warning of the dangers associated with the 
asbestos-containing products used to insulate its turbines. 

The heeding presumption is rebuttable, however. If 
defendant produces evidence that the injured [*34] 
plaintiff was either fully aware of the risk of bodily in- 
jury, the extent to which his conduct could contribute to 
that risk, or other similar evidence to demonstrate that an 
adequate warning would not have been heeded, "the pre- 
sumption is rebutted and the burden of production shifts 
back to plaintiff to produce evidence that he would have 
acted to avoid the underlying hazard had defendant pro- 
vided an adequate warning." Coward, 729 A.2d at 621 
(citing Pavlik, 135 F.2d at 883). GE asserts that the pre- 
sumption is rebutted because Chicano could not have 

heeded a warning he never would have seen. GE argues 
that even if GE had provided a warning in its turbine 
manual that asbestos-containing insulation might be used 
to insulate its turbines Chicano never would have had the 
purpose or opportunity to read the manual. GE further 
argues: "To make plaintiffs argument work, she  would 
need to provide evidence that a sheet metal worker as- 
signed to ventilation duct work would try to locate a tur- 
bine manual somewhere in a ship the size o f  a sky-
scraper, convince the chief engineer officer to let him 
take the manual, actually begin reading a manual that has 
nothing [*35] to do with his job, and then locate in a 
manual of hundreds of pages the part on thermal insula- 
tion." GE's argument reveals its misunderstanding of the 
presumption. The key to rebutting the heeding presump- 
tion is production of evidence to show that plaintiff 
would not have heeded an adequate warning. See Pavlik, 
135 F.2d at 887 (discussing factors in determining ade- 
quacy of warnings). GE has produced no such evidence. 
A warning hidden in an enormous expanse, guarded by a 
naval officer, and buried in a voluminous text is not suf- 
ficiently adequate to warn of the dangers inherent in the 
insulated turbine. See id. Thus, there is at least a genuine 
issue of material fact as to whether Chicano would have 
heeded an adequate warning of the dangers inherent in 
the insulated turbines. 

111. Government Contractor Defense 

GE argues that as a government contractor it is im- 
mune under the government contractor defense recog- 
nized by the Supreme Court in Boyle v. United Techs. 
Corp., 487 U S .  500, 507-08, 101 L. Ed. 2d 442, 108 S. 
Ct. 2510 (1988). In Boyle, the Supreme Court announced 
a two step approach for applying the government con- 
tractor defense. Id. Initially, [*36] I must determine 
whether the state's tort law is in significant conflict with 
the federal interests associated with federal procurement 
contracts. Id. The imposition of liability on GE creates a 
significant conflict with the federal interests associated 
with federal procurement contracts because the liability 
cost of products liability suits arising out of the contract 
will be passed on to the government, which is the con- 
sumer. See id. at 507 (reasoning that the imposition of 
liability on a government contractor "will directly affect 
the terms of Government contracts: either the contractor 
will decline to manufacture the design specified by the 
Government, of it will raise its price."). Where there is 
such a conflict, I must apply a three-prong test to deter- 
mine when state tort law will be displaced by federal 
common law in a suit against a military contractor. Id. 

Liability for design defects in military 
equipment cannot be imposed, pursuant to 
state law, when (1) the United States ap- 
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proved reasonably precise specifications; 
(2) the equipment conformed to those 
specifications; and (3) the supplier warned 
the United States about the dangers in the 
use [*37j of the equipment that were 
known to the supplier but not to the 
United States. 

Id. at 507-08. If the contractor meets all three prongs, the 
government contractor defense is established and defen- 
dant manufacturer is immune from liability under state 
tort law. Carley v. Wheeled Coach, 28 V.I. 310, 991 F.2d 
111 7, 11 19 (3d Cir. 1993) (extending the government 
contractor defense to nonmilitary contractors). Defendant 
bears the burden o f  proving each element of the defense. 
Beaver Valley Power Co. v. National Engineering & 
Contracting Co., 883 F.2d 1210, 121 7 n.7. Where defen- 
dant has moved for summary judgment, defendant must 
establish that there is no genuine issue of material fact as 
to each element of the defense. Id. 

The first prong of the defense requires defendant to 
show that United States has established or approved rea- 
sonably precise specifications. Boyle, 487 U.S. at 507-
08. The government contractor defense is available to a 
contractor that participates in the design of the product, 
so long as the government examined the design specifi- 
cations and exercised ultimate responsibility for making 
the final decisions. Koutsoubos v. Boeing Vertol, 755 
F.2d 352, 355 (3d Cir. 1985). [*38] In the case at bar, 
GE has demonstrated that the government established an 
extensive set of specifications, whlch governed all as-
pects of the aircraft carrier's design and instruction, in- 
cluding specifications for the components and materials 
to be used in the turbines. The government specifications 
also called for notes, cautions, and warnings, and safety 
notices where special hazards are involved. 

The second prong of the defense requires defendant 
to show that the products manufactured by defendant 
conformed to those specifications. Boyle, 487 U.S. at 
507-08. GE has shown that its turbines conformed to all 
the Navy's stringent specifications regarding the turbines 
themselves. However, GE did not include any notes, 
cautions, warnings, or safety notices regarding the haz- 
ards of asbestos-containing materials. GE argues that the 
specifications regarding warnings and safety notices did 
not require it to provide warnings regarding products 
over which it had no control and did not supply. How- 
ever, as discussed above, there is at least a genuine issue 
of material fact as to whether GE had a duty to supply 
such warnings regarding the dangers associated with the 
asbestos-containing ("391 products that it knew would 
cover its turbines. Accordingly, there is at least a genuine 

issue of material fact that GE did not conform to the 
Navy's specifications for the turbines. 

The third prong of the defense requires defendant to 
show that it warned the United States about the dangers 
in the use of the products that were known to the supplier 
but not to the United States. Id. Defendant can also sat- 
isfy this prong by showing that the government knew as 
much or more than defendant contractor about the haz- 
ards of the equipment. See Beaver Valley, 883 F.2d at 
1216. GE has produced evidence that the Navy was fully 
aware of the dangers of asbestos and that the Navy's 
knowledge exceeded any knowledge that GE had at the 
time. 

Although GE has satisfied the first and third prongs 
of the government contractor defense, there is at least a 
genuine issue of material fact as to whether GE has satis- 
fied the second prong. Accordingly, there is at least a 
genuine issue of material fact as to whether GE has met 
the government contractor defense. 

IV. Plaintiffs Motion for Substitution of Parties and 
Amendment of Complaint 

Since Mr. Chicano's death, his wife, Linda, [*40] 
has been duly appointed by the Register of Wills of 
Delaware County, Pennsylvania as executrix of his es-
tate. Plaintiff requests that her name, Linda R. Chicano, 
be substituted as Personal Representative of the Estate of 
Raymond A. Chicano, and thus, change the caption to 
Linda R. Chicano, Executrix of the Estate of Raymond 
A. Chicano, deceased, and Linda R. Chicano, in her own 
right. In addition, plaintiff requests that the complaint be 
amended to allege damages under the Pennsylvania 
Wrongful Death Act,Pa. R. Civ.P. 2202(b). Plaintiffs 
motion for substitution of parties and amendment of 
complaint will be granted. 

An appropriate order follows. 

THOMAS N. O'NEILL, JR., J. 

ORDER 

AND NOW, this 5th day of October, 2004 upon 
consideration of defendant's motion for summary judg- 
ment, and plaintiffs response thereto, and plaintiffs mo- 
tion for substitution of parties and amendment of com- 
plaint, and for the reasons set forth in the accompanying 
memorandum, IT IS HEREBY ORDERED as follows: 

1. Defendant's motion for summary judgment is 
DENIED. 

2. Plaintiffs motion for substitution of parties and 
amendment of complaint is GRANTED. Linda R. Chi-
cano is substituted as Personal Representative [*41] of 
the Estate of Raymond A. Chicano and the caption shall 
hereafter read "LINDA R. CHICANO, Executrix of the 
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Estate of Raymond A. Chicano, and LINDA R. THOMAS N. O'NEILL, JR., J .  

CHICANO, in her own right v. GENERAL ELECTRIC 

COMPANY, et al." 
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OPINION: 

/**1307] If51] On December 5, 1978, David E. 
Colter suffered severe 1***3] arm injuries Was-
ing the gears of  a twin screw sand classifier owned and 

operated by Colter's lMarshfield Sand & 

Gravel Company (Marshfield). n2 The machine was 
manufactured by a division o f  Barber-Greene Company 
Warber-Greene) which sold it to Worcester Sand & 
Gravel Company (Worcester). Worcester traded the ma- 
chine to New England Road Machinery Company (New 
England), which later sold it to Marshfield. Colter sued 
Barber-Greene, Worcester, and New England asserting 
causes of action for negligence, breach of  implied war- 
ranty of merchantability, and breach of implied warranty 
of fitness for a particular use. n3 The jury found Barber- 
Greene to have been 36% negligent, found New England 
to have been 15%negligenf found Worcester not to have 
been negligent, n4 and found Colter to have been 49% 
contributorily negligent. On the warranty count, the jury 
found that BarberGreene and New England each had 
breached its implied warranty o f  merchantability and had 
proximately caused Colter's injuries. However, the jury 
also found that Colter's recovery was barred because he 
had actual knowledge of  the machine's defective condi- 
tion, but nonetheless proceeded unreasonably to 1***4] 
use the machine. 

n2 Colter's employer was not a party to his 
action. 

n3 Colter has not appealed from the judg- 
ment for Worcester. 

n4 During trial, Colter waived the counts al- 
leging breach of the implied warranty of fitness 
and waived his claim for breach o f  implied war- 
ranty of  merchantability against Worcester. 

Barber-Greene and New England moved for judg- 
ment nohvithstanding the verdict or for a new trial, argu- 
ing that the finding on the warranty count was inconsis-
tent with and negated 1*52] the finding that Barber- 



Page 2 
403 Mass. 50, *; 525 N.E.2d 1305, **; 

1988 Mass. LEXlS 21 1 ,  ***;  CCH Prod. 1,iab. Rep. PI 1,905 

Greene's and New England's negligence proximately 
caused Colter's injuries. n5 [**I3081 The trial judge 
ruled that New England and Barber-Greene were entitled 
to judgment in their favor. Colter subsequently filed a 
motion for relief from judgment on the basis of Richard 
v. American Mfg. Co., 21 Mass. App. Cr. 967 (1986). n6 
The judge allowed the motion and entered judgment for 
Colter. New England and Barber-Greene appealed. This 
court granted Barber-Greene's application for direct 
[***5]appellate review. We conclude that there is suf- 
ficient evidence on the issue whether the negligent de- 
sign of the sand classifier proximately caused Colter's 
injuries to submit that claim to the jurors. We agree with 
Barber-Greene that the evidence on negligent failure to 
warn is insufficient. Because the jurors were not asked 
to apportion Colter's negligence between the two theories 
of negligence, there must be a new trial on negligent 
design. 

n5 After the jury returned their verdicts, Bar- 
ber-Greene also asserted that the answers to ques- 
tions 4 and I7 were inconsistent because, in re- 
sponse to question 4, the jury concluded that Bar- 
ber-Greene's negligent failure to warn was a 
proximate cause of Colter's injuries, but in re-
sponse to question 17 found that failure to equip 
the machine with adequate warnings was not a 
proximate cause of the injuries. The trial judge 
instructed the jury to deliberate further. The jury 
changed their answer to question 17 and con-
cluded that Barber-Greene's failure to equip the 
machine with warnings proximately caused 
Colter's injuries. 

n6 In Richard, the Appeals Court rejected the 
proposition that "a finding of unreasonable use in 
a warranty count precludes a finding, on a negli- 
gence count, that the defendant's negligence was 
a proximate cause of the plaintiffs injuries." Id. 
ar 968 n.I. 

At the time of his accident, Colter was employed as 
a manager at Marshfield's quarry in Weymouth. Marsh- 
field operated quarrying equipment at this location in- 
cluding the twin screw sand classifier involved in 
Colter's accident. The twin screw classifier consisted of 
a rectangular hopper containing two screw augers. The 
screws were driven by a set of bevel gears which ran at a 
speed of approximately twenty to thirty revolutions per 
minute. The gears, which were powered by an electric 
motor, were mounted on a steel frame approximately 
twenty feet above ground. A conveyor belt fed wet sand 
into the hopper. The screws carried the sand upward to 

another conveyor I*53j belt. The action of the screws 
removed the water from the sand; the water poured out 
the low end of the machine. 

Barber-Greene's specifications called for a guard to 
cover the bevel gears, and they did not sell the machine 
without one. When Worcester purchased the machine 
involved in Colter's accident in 1952, the purchase in- 
cluded a bevel gear guard. By the time New England 
took the twin screw sand classifier from Worcester in 
trade, there was no guard on the machine and the owner's 
manual which showed the guard [***71 in place was 
missing as well. New England sold the machine to 
Marshfield in 1969 without the guard or the owner's 
manual. New England did not inform Marshfield that 
the machine's bevel gears should be covered. Although 
BarberGreene manufactured replacement guards, 
Marshfield never obtained a guard for the gears. 

Colter began his employment with Marshfield in 
1971 as a concrete salesman assigned to Marshfield's 
Cohasset office. n7 In 1975, Colter was promoted to the 
position of safety director at the Weymouth plant. In the 
summer of 1977, Marshfield moved the sand classifier to 
Weymouth and mounted it on the twenty-foot high steel 
structure. Although Colter was generally aware of the 
dangers of exposed gears, he was not aware that the ma- 
chine required a guard. Personnel from the United States 
Bureau of Mine Safety and Health Administration fre- 
quently inspected the Weymouth facility, but never in- 
structed Colter to obtain a bevel gear guard for the sand 
classifier because the gear box was mounted above 
ground. 

n7 During Colter's assignment to the Cohas- 
set office, the twin screw sand classifier was op- 
erating in Cohasset. Colter's position at that time 
did not require him to assist the machine's opera- 
tion. 

On the day of the accident, Colter arrived at work 
sometime between 10:30 and l I A.M. The plant's opera- 
tion had started late that day because the cold weather 
had frozen some pipes. Shortly after lunch, Colter 
passed the "wet end of the plant" and heard a loud 
screaming "steel-on-steel" noise emanating from the 
gears of the sand classifier. Colter had never heard the 
machine make this kind of noise and, because the noise 
was so loud, he feared that the machine would come 
apart. Colter knew [**I3091 that the company's opera- 
tions at that time were [*54] critical, and that, if the 
sand classifier broke, it would put Marshfield's client out 
of business. Responding to what he believed to be an 
emergency situation, n8 Colter instructed another em- 
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ployee to get him a grease gun. After obtaining the 
grease gun, Colter drove a front-end loader to the steel 
structure supporting the sand classifier. Colter climbed 
onto the structure, and stood in the middle of the con- 
veyor belt on two angle irons. He injected grease into 
the gears on one side and the noise stopped. Before 
Colter descended fiom the machine, his jacket caught in 
the gears, pulling in his arms. Colter suffered severe 
injuries [***9] requiring the amputation of his right arm 
below the elbow, amputation of his left index finger and 
causing substantial loss of hnction in his left arm. 

n8 Colter testified that Marshfield's employ- 
ees generally used three methods of attending to 
problems with the sand classifier. First, an em-
ployee could shut down the sand classifier while 
leaving the rest of the machines running. Colter 
said that this option was not feasible because ma- 
terial would continue to feed into the sand classi- 
fier while it was turned off. Second, an employee 
could shut down the entire plant, grease the gears 
and restart the machinery, a process which would 
have taken about one hour. Third, an employee 
could turn off the top loader where material is fed 
onto the first conveyor and let the system run un- 
til it is empty. This method would have taken fif- 
teen minutes and was the usual method used at 
Marshfield. 

I .  Suficienq of the evidence. Barber-Greene con- 
tends that the judge denied erroneously its motion for a 
directed verdict on the [***lo] negligence counts be- 
cause there was insufficient evidence that its conduct 
proximately caused the plaintiffs injuries. In determin- 
ing whether the jury were warranted in finding Barber- 
Greene negligent, "[tlhe question is whether the evi- 
dence, construed most favorably to the plaintiff, could 
not support a verdict for the plaintiff." Poirier v. Ply-
mouth, 374 Mass. 206, 212 (1978). The plaintiff is enti- 
tled to judgment if "anywhere in the evidence, from 
whatever source derived, any combination of circum- 
stances could be found fiom which a reasonable infer- 
ence could be drawn in favor of the plaintiff." Raunela v. 
Hertz Corp., 361 Mass. 341, 343 (1972), quoting Kelly v. 
Railwq Express Agency, Inc., 315 Mass. 301, 302 
(1943). To withstand a motion for a directed verdict on 
the issue of proximate causation, the plaintiff need only 
demonstrate 1*55j that there was a greater likelihood 
that the harm of which the plaintiff complains was due to 
causes for which the defendant was responsible. Mullins 
v. Pine Manor College, 389 Mass. 47, 58 (1983). The 
plaintiff need not eliminate all possibility I***llj that 
the defendant's conduct was not a cause, but need only 
introduce evidence from which reasonable jurors could 

conclude that it  was more probable than not that the inju- 
ries were caused by the defendant's conduct. Id We 
have reviewed the evidence in the light most favorable to 
the plaintiff and we conclude there is no error. 

On the issue of negligent design, Colter alleged that 
the design of the twin screw classifier was defective in  
two major respects. First, Colter argued that the sand 
classifier was defectively designed because it used out- 
dated power transmission elements which required man- 
ual greasing rather than using hlly enclosed elements 
which rotated in their own lubricating bath. The latter -
design eliminated the need to guard against injury from 
greasing the gears because the gears were self-
lubricating. Given that the machine involved in Colter's 
accident used exposed power transmission elements, 
Colter argued that the sand classifier was deficient in a 
second respect, namely that the guard that covered the 
exposed gears was improperly designed. Colter argued 
that the gear guard was defective because it contained 
large openings that would allow sand and dirt [***I21 to 
enter the gears thus ensuring that the guard would need 
frequent removal for cleaning, greasing, and other main- 
tenance. Colter also argued that the gear guard was too 
cumbersome to be removed and replaced easily and that 
the guard, by its own improper design, invited permanent 
removal. 

I** 13101 Colter presented the expert testimony of 
Egor Paul, a professor of mechanical engineering, who 
stated that the sand classifier itself was defectively de- 
signed because the power transmission elements were 
exposed to the dirty, sandy environment of the gravel 
yard and thus required frequent cleaning and greasing. 
Paul stated that designs which hl ly  enclosed the power 
transmission elements in a self-lubricating bath had been 
available since the 1930's, and that these designs elimi- 
nated the need for greasing the transmission elements. 

1*56] Paul's testimony was corroborated by Amelio 
Salera, the president of New England, who stated that his 
company did not manufacture and sell open-gear sand 
classifiers because the company considered the closed- 
gear model to be more safe. Salera stated that he consid- 
ered the enclosed gear design to be safer because it re- 
duced the number of times any worker risked [***I31 
contact with exposed gears. James Mueller, manager of 
marketing services for BarberGreene, stated that Barber- 
Greene manufactured sand classifiers with enclosed 
gearboxes in the 1950's, and that one of the reasons for 
the enclosed design related to safety concerns. ' 

As regards the gear guard itself, Colter contended 
that the guard was defective because the gear guard did 
not completely enclose the gears, but left an opening at 
the bottom and two additional cutouts in the guard. Pro- 
fessor Paul testified that because the machine was in- 
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tended for use in a sandy, dusty environment, the open- 
ings guaranteed that the gears would need frequent 
greasing. James Mueller stated that Barber-Greene ex- 
pected that the sand classifier's gear guard could need to 
be removed twice a month so that the machine could be 
washed, greased, and serviced. Although Worcester's 
representative stated that he did not know what happened 
to the gear guard, on cross-examination Barber-Greene's 
representative recognized that the sand classifier's gears 
might need washing as many as 624 times between the 
machine's manufacmre in 1952 and Colter's accident in 
1978. Worcester's representative, Matteo Trotto, testi- 
fied [***I41 that the gears never were washed while 
Worcester owned the machine, but that they were 
greased and repaired. Trotto stated that he did not know 
whether the guard was removed for the greasing, but that 
the repairs possibly would have required jhe guard's re- 
moval. 

Because the guard would need to be removed fre- 
quently, Colter argued that the guard was negligently 
designed because it was not easily removed and replaced. 
The gear guard designed by Barber-Greene weighed ap- 
proximately sixty pounds and was attached to the sand 
classifier by five bolts. Two workers were required to 
remove and replace the guard. The gears were mounted 
on the high end of the machine, and Barber-Greene 
[*57] acknowledged that the gears could be mounted as 
high as forty feet off the ground. Professor Paul stated 
that a proper design would have included a hinged open- 
ing or access panels which would have allowed a worker 
to grease the gears without removing the guard. The 
plaintiff's expert testified that design considerations ap- 
propriately account for the frequency of removal. Bar- 
berGreene never tested the guard to determine the ease 
of removal. 

We hold a manufacturer liable for defectively de- 
signed [***IS] products because the manufacturer is in 
the best position to recognize and eliminate the design 
defects. See Solirnene v. B. Grauel & Co., KG, 399 
Mass. 790, 796 (1987). "In evaluating the adequacy of a 
product's design, the jury should consider, among other 
factors, 'the gravity of the danger posed by the chal- 
lenged design, the likelihood that such danger would 
occur, the mechanical feasibility of a safer alternative 
design, the financial cost of an improved design, and the 
adverse consequences to the product and to the consumer 
that would result from an alternative design.'" Back v. 
Wickes Corp., 375 Mass. 633, 642 (1978), quoting 
Barker v. Lull Eng'r Co., 20 Cal. 3d 413, 431 (1978). 
"[Tlhere is a case for the jury if the plaintiff can show an 
available design modification which would reduce the 
risk without undue cost or interference with the perform- 
ance [**I31 1 ] of the machinery." Uloth v. City Tank 
Corp., 376 Mass. 874. 88 I (1978). As the Appeals Court 

has noted, it is the jury's hnction to determine "whether 
the circumstances of the guard's removal and the plain- 
tiffs subsequent injury [***16j were reasonably fore- 
seeable." Fahey v. Rockwell Graphicr Syss., Inc., 20 
Mass. App. Ct. 642, 648 (1985). n9 

n9 Barber-Greene argues that we should ap- 
ply the principles of Robinson v. Reed-prentice 
Div. of Package Mach. Co., 49 N.Y.2d 471 
(1980), in which a divided New York Court of 
Appeals held that a manufacturer may not be held 
liable, either on a theory of strict products liabil- 
ity or on a theory of negligence, if, after the 
product has left the control of the manufacturer, 
"there is a subsequent modification which sub- 
stantially alters the product and is the proximate 
cause of plaintiffs injuries." Id. at 475. Barber-
Greene asserts that the Robinson case should be 
applicable even where the alteration and risk of 
injury are reasonably foreseeable. However, Rob-
inson does not reflect Massachusetts law. We 
have held that a product's manufacturer "must an- 
ticipate the environment in which its product will 
be used, and it must design against reasonably 
foreseeable risks attending the product's use in 
that setting." Back v. Wickes Corp., supra at 640-
641. Bernier v. Boston Edison Co., 380 Mass. 
372, 378 (I 980). We decline to overrule Back and 
Bernier by accepting Barber-Greene's contention 
that a manufacturer need not consider the envi- 
ronment in which the product will be used in de-
signing and manufacturing safety devices. See 
Fahey, supra at 647. 

[*58j Based on the evidence, the jury were entitled 
to find that Barber-Greene had negligently designed the 
twin screw sand classifier. The jury could have found 
that the open gear design was defective because it al- 
lowed sand and dirt to enter the machinery, thus necessi- 
tating frequent cleanings and greasings. The jury could 
have found that the enclosed gear design provided a safer 
alternative to the open-gear sand classifier. The evidence 
was undisputed that Barber-Greene manufactured an 
enclosed gear sand classifier in 1952, and Barber-
Greene's representative could not say which design was 
more expensive. 

The jury also could have found that the open guard 
was defective as well. Moreover, the jury could have 
found that, because the guard lacked any access panels or 
doors through which an individual could clean or grease 
the gears, the guard had to be removed each time the 
bevel gears required attention. Because the gear guard 
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was so cumbersome, the jury could have concluded that 
it was entirely foreseeable that a purchaser of the ma- 
chine would remove the guard permanently. In the ab- 
sence of any testimony as to what actually happened to 
the gear guard while the sand classifier [***I81 was in 
Worcester's possession, the jury were entitled to infer 
n 10 that the guard was removed [ *59]  for greasing and 
repair and was not replaced because it was too cumber- 
some, not efficient, and too costly in the labor required to 
remove and replace the gear guard. n I I 

n10 We disagree with the dissenting opinion 
that the jury's verdicts were based solely on 
"mathematical odds" and not on a preponderance 
of the evidence. The dissenting opinion takes a 
far too narrow view of the inferences we permit 
the jury to draw in determining whether there was 
sufficient evidence supporting the verdicts. See 
Poirier v. Plymouth, 374 Mars. 206, 212 (1978). 
There was evidence that Barber-Greene expected 
that the guard would be removed for greasing, 
washing, and repairs. There was also evidence 
that Worcester may have removed the guard for 
repairs, and that, over the years, a number of re- 
placement parts were ordered from Barber-
Greene, and that installation of these parts would 
have required the guard's removal. Thus, there 
was evidence tiom which the jury reasonably 
could have inferred that the guard was removed 
for a reason foreseeable to Barber-Greene and 
because of the guard's defective design, it was not 
replaced. Contrast Goffredo v. Mercedes-Benz 
Truck Co., 402 Mass. 97, 102-104 (1988). 

[***I91 

nl  1 We reject the defendant's contention that 
Fahey v. RockweN Graphic Syss., Inc., is distin-
guishable from this case. In Fahey, the Appeals 
Court reversed the judge's granting of the defen- 
dant's motion for a directed verdict because there 
was evidence that a guard was removed because 
it interfered with production. Fahey, supra at 
648. Barber-Greene argues that, in this case, there 
was no evidence as to why the sand classifier's 
guard was removed. Although there was no di- 
rect evidence of the reason for the guard's re-
moval in this case, the jury were entitled to de- 
cide "whether the circumstances of the guard's 
removal and the plaintiffs subsequent injury were 
reasonably foreseeable." Id Ample evidence sup- 
ported this inference, including an admission 
from Worcester's president that the guard would 
have to be removed for repair. One of the plain- 

tiff's theories of liability was premised on the ar- 
gument that the design of the gear guard impeded 
the easy maintenance of the machine's transmis- 
sion elements, and that it was likely that a user of 
the machine permanently would discontinue us-
ing the guard for the sake of efficiency and con- 
venience. The plaintiff here sought to prove that 
like the defendant in Fahey, Barber-Greene 
manufactured a machine with a guard that im- 
peded productivity and that a better design was 
available. It is incumbent on a manufacturer to 
anticipate the environment in which its product 
will be used, and a guard which invites its own 
removal within the anticipated work environment 
is not reasonably designed. See id at 647-648. 

[**I3121 On the issue of its negligent failure to 
warn of the hazards of cleaning the bevel gears without 
shutting down the machine's operation, Barber-Greene 
contends that Colter's admitted knowledge of the dangers 
inherent in greasing the machine without the guard re- 
lieves the company of liability because Barber-Greene's 
failure to warn was not the proximate cause of Colter's 
injuries. As this court has recognized, where the danger 
presented by a given product is obvious, no duty to warn 
may be required because a warning will not reduce the 
likelihood of injury. Uloth, supra at 880. See also 
Fiorentino v. A.E. Staley Mfg- Co.. I1 Mars. App. Cf. 
428, 436 (1981). Colter admitted he knew it was danger- 
ous to grease the gears while operating the machine. In 
these circumstances, a warning would not reduce the 
likelihood of injury. We therefore agree with Barber- 
Greene that it was entitled to a judgment on this theory 
as a matter of law. 

1*60] 2. Proximate cause. On the warranty count, 
the jury found that Barber-Greene had breached its war- 
ranty of merchantability with respect to the design, 
manufacture, and sale of the sand classifier and 1***21] 
that New England had breached its warranty of mer-
chantability with respect to the sale of the machine. The 
jury found that the defendants' breaches had proximately 
caused Colter's injuries, but found that Colter had actual 
knowledge of the defective condition of the sand classi- 
fier, and that he had proceeded unreasonably to use the 
machine, thus injuring himself. This finding precluded 
Colter's recovery on the warranty count. As explicated 
in this court's decision in Correia v. Firestone Tire & 
Rubber Co., 388 Mass. 342 (1983), a plaintiffs knowing 
and unreasonable use of a defective product is an af-
firmative defense to a defendant's breach of warranty. 
See Allen v. Chance Mfg. Co., 398 Mass. 32, 34 (1986). 
n12 Barber-Greene and New England contend that the 
jury's affmative answer to a question on unreasonable 
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use on the warranty count also relieves them from negli- 
gence liability because, for both counts, Colter's own 
conduct was the proximate cause of his injuries. We do 
not agree. 

n12 This doctrine will be referred to herein- 
after as the Correia doctrine or the doctrine of 
unreasonable use. 

BarberGreene and New England principally rely on 
language in Correia to support their contention that 
Colter's unreasonable use of the sand classifier is, for 
purposes of negligence, a bar to recovery. This court 
stated, "[Tlhe user's negligence does not prevent recov- 
ery except when he unreasonably uses a product that he 
knows to be defective and dangerous. In such circum- 
stances, the user's conduct alone is the proximate cause 
of his injuries, as a matter of law, and recovery is appro- 
priately denied. In short, the user is denied recovery, not 
because of his contributory negligence or his assumption 
of the risk but rather because his conduct is the proxi- 
mate cause of his injuries." Correia, supra at 356. 

Although there is a certain logic to the defendants' 
argument that a finding of unreasonable use in a war- 
ranty count negates a finding of proximate cause on a 
negligence count, the argument is flawed because it 
equates proximate cause with sole [*61] cause. An 
examination of the principles underlying liability in neg- 
ligence and liability in warranty indicates that, while sole 
proximate cause is a component of the warranty inquiry, 
negligence liability [***23j does not [**1313] focus 
on a sole cause of  the plaintiffs injuries. 

It is a well-settled proposition that actions for negli- 
gence and for breach of warranty impose distinct duties 
and standards of care. The basic elements of a products 
liability action founded on negligence are duty, breach of 
duty, cause in fact, and proximate cause. Epstein, Prod- 
ucts Liability: Defenses Based on Plaintiff's Conduct, 
1968 Utah L. Rev. 267, 268. The focus of the negligence 
inquiry is on the conduct of the defendant. We impose 
liability when a product's manufacturer or seller has 
failed to use reasonable care to eliminate foreseeable 
dangers which subject a user to an unreasonable risk of 
injury. Correia, supra at 354. Smith v. Ariens Co., 375 
Mass.620, 624 (1978). Uloth, supra at 878. See Prosser 
& Keeton, Torts 683 (5th ed. 1984); Twerski, From De- 
fect to Cause to Comparative Fault -- Rethinking Some 
Product Liability Concepts, 60 Marq- L. Rev. 297, 298 
(1977). "[A] finding of negligence [is] a statement by the 
jury about the product and about the manufacturer as 
well. It signifiers] that the product [***241 was unrea-
sonably dangerous because of its design or because of its 

failure to be accompanied by an adequate warning, or 
both. It also signifie[s] that an ordinarily prudent manu- 
facturer would have recognized the product's shortcom- 
ings and would have taken appropriate corrective meas- 
ures." Hqves v. Ariens Co., 391 Mass. 407, 410 (1984). 

Liability for breach of warranty stands on a much 
different footing. In Massachusetts, liability for breach 
of warranty of merchantability is governed by G. L. C. 

106, j f 2-314 -- 2-318 (1986 ed.), and this court has 
noted that these provisions are congruent, in all material 
respects, with the principles expressed in restate men^ 
(Second) of Torts j 402A (1965), the Restatement's defi- 
nition of a seller's strict liability for harm suffered by a 
user or consumer of a seller's product. Correia, supra at 
353. Hayes, supra at 412. Back v. Wickes Corp.. supra 01 

640. Unlike negligence liability, warranty liability "fo- 
cuses on [*62] whether the product was defective and 
unreasonably dangerous and not on the conduct of  the 
user or the seller." Correia, supra at 355. [***25] 
Hayes, supra at 413. Because a breach of warranty does 
not require a defendant's misconduct, n13 a defendant 
may be liable on a theory of breach of warran9 of mer- 
chantability even though he or she properly designed, 
manufactured, and sold his or her product. See Restate-
ment (Second) ofTorts $ 402A comment a (1965); Cor-
reia, supra al 353; Hayes, supra at 413. Clearly, liability 
based on a theory of strict liability differs significantly 
fiom liability based on negligence. "A defendant in a 
products liability case in this Commonwealth may be 
found to have breached its warranty of merchantability 
without having been negligent, but the reverse is not true. 
A defendant cannot be found to have been negligent 
without having breached the warranty of merchantabil- 
ity." Hayes, supra at 410. 

n13 "[Tlhe justification for the strict liability 
has been said to be that the seller, by marketing 
his product for use and consumption, has under- 
taken and assumed a special responsibility toward 
any member of the consuming public who may 
be injured by it; that the public has the right to 
and does expect, in the case of products which it 
needs and for which it is forced to rely upon the 
seller, that reputable sellers will stand behind 
their goods; that public policy demands that the 
burden of accidental injuries caused by products 
intended for consumption be placed upon those 
who market them, and be treated as a cost of pro- 
duction against which liability insurance can be 
obtained; and that the consumer of such products 
is entitled to the maximum of protection at the 
hands of someone, and the proper persons to af- 
ford it are those who market the products." Re-
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statement (Second) of Torts § 402A comment c thus is viewed as the sole proximate cause of the injury. 
(1965), quoted in Correia, supra at 354-355. Noel, supra at 129. 

\***26] 

In a negligence case, the conduct of the plaintiff 
which will serve t o  bar recovery is governed by statute. 
Our comparative negligence statute provides that the 
plaintiffs contributory negligence shall not bar recovery 
if the plaintiffs negligence [**1314] was not greater 
than the total amount of negligence attributable to the 
parties against whom recovery is sought. The plaintiffs 
negligence, if less than the amount attributable to the 
defendant or defendants, only serves to diminish recov- 
ery by the proportion of negligence attributable to the 
plaintiff. G. L. C. 231, $ 85 (1986 ed.). Thus, in a negli- 
gence action, the trier of fact must focus on the conduct 
of both the defendant and the plaintiff [*63] in deter-
mining the extent of each party's responsibility for the 
plaintiffs injuries. The plaintiffs conduct is not viewed 
as the sole proximate cause of the injury and does not bar 
recovery completety unless the plaintiff is more than 
fifty per cent responsible for his or her own injuries. 

Defined most simply, contributory negligence in 
products liability cases consists of the plaintiffs failure 
to discover the product's defect or to guard against the 
possibility that such a [***27] danger exists. Noel, 
Defective Products: Abnormal Use, Contributory Negli- 
gence, and Assumption of Risk, 25 Vand L. Rev. 93, 106 
(1972); Epstein, supra at 270. Essentially, we require 
the plaintiff to act reasonably with respect to the product 
he or she is using. The plaintiffs contributory negli- 
gence is measured objectively. 

In warranty, as in negligence, a plaintiffs conduct 
may bar recovery from a liable defendant "The absolute 
bar to the user for breach of his duty balances the strict 
liability placed on the seller. Other than this instance, the 
parties are not presumed to be equally responsible for 
injuries caused by defective products, and the principles 
of contributory or comparative negligence have no part 
in the strict liability scheme." Correia, supra at 355-356. 
Because warranty liability focuses on whether the prod- 
uct was defective and unreasonably dangerous and not 
on the conduct of the user or the seller, "the only duty 
imposed on the user is to act r e ~ o n a b l y  with respect to a 
product which he knows to be defective and dangerous. 
When a user unreasonably proceeds to use a product 
which he knows to be defective and dangerous, [***28] 
he violates that duty and relinquishes the protection of 
the law. It is only then that it is appropriate to account 
for his conduct in determining liability. Since he has 
voluntarily relinquished the law's protection, it is further 
appropriate that he is barred fi-om recovery." 1d at 355. 
The plaintiffs conduct implies consent to the risk and 

Applying the unreasonable use doctrine to actions 
sounding in negligence is foreclosed by the Comrnon- 
wealth's comparative negligence statute. That statute 
provides that a plaintiffs 1*64/ recovery shall not  be 
barred by his or her contributory negligence unless the 
plaintiffs negligence is greater than the amount of  negli- 
gence attributable to the parties against whom recovery 
is sought. G. L. C. 231. $ 85 (1986 ed.). The statute 
clearly defmes the amount of conh-ibutory negligence 
that will bar the plaintiff's recovery. The defendants' 
suggestion that proof of unreasonable use in warranty 
should bar completely the plaintiffs recovery in negli- 
gence would, in effect, ordain that the plaintiffs unrea- 
sonable use of a product is, as (***29] a matter of  law, 
negligence greater than that of the defendants and the 
sole proximate cause of the injury. That determination 
is, however, for the finder of fact to make on a case-by- 
case basis and is not properly decided by the courts as a 
rule of law. In a negligence action, it is the function of 
the triers of fact to determine the percentage of fault at- 
tributable to the plaintiff, and the triers of fact are enti- 
tled to make that determination based on their perception 
of the relative fault of the parties. A jury may "find that 
the plaintiff was barred because of his unreasonable ac- 
tion. That such unreasonable conduct on the part of  the 
plaintiff may in this case also have been found by  the 
jury to be contributory negligence . . . does not eradicate 
the distinction in the defenses to the two counts. Under 
the negligence count, the plaintiff is not barred unless his 
negligence is greater than the negligence of the persons 
against whom recovery is sought" (Footnote omitted.) 
Rkhard v. American Mfg. Co., -I** 13151 21 Mass. A& 
Ct. 967, 968 (1986). Accord Briney v. Sears, Roebuck & 
Co., 782 F.2d 585. 589 (6th Cir. 1986) (applying Ohio 
[***30) law and holding that, while plaintiffs recovery 
under a warranty theory was barred by his unreasonable 
use of the product, plaintiff was entitled to trial on his 
negligence claim under Ohio's comparative negligence 
statute). n 14 

n14 We think the similarity of the subjective 
element of the Correia defense and the doctrine 
of assumption of the risk may preclude applica- 
tion of  the Correia defense to negligence. We 
note that, under our law, conduct which may bar 
a plaintiffs recovery in an action for breach of 
warranty is essentially stated in Restatement 
(Second) of Torts j 402A comment n (1965). 
Correia, supra at 357. AIIen v. Chance Mfg. Co., 
398 Mass. 32, 34 (1986). As is indicated in com- 
ment n, the doctrine of unreasonable use is com- 
monly understood to be the doctrine of assump- 
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tion of the  risk. Our comparative negligence 
statute expressly abolished assumption of the risk 
as a defense to actions founded on negligence. G. 
L. c. 231, 3 85. We accept, as we must, that leg- 
islative judgment and decline to reintroduce as- 
sumption of the risk in negligence actions by 
permitting a conclusion of unreasonable use to 
bar a plaintiff's recovery. 

[*65j We conclude that the jury's findings that 
Colter unreasonably proceeded to use the twin screw 
sand classifier after becoming aware of its defective con- 
dition does not bar recovery on his negligence claim as a 
matter of law. Nevertheless, we believe that application 
of some type of apportionment principles to warranty 
cases may be fairer than the current system, and may 
make results in negligence and warranty counts in the 
same case more consistent with each other. "[Gliven the 
wide variety of possible solutions," see Correia, supra af 
356, and the serious policy considerations involved, the 
Legislature is the appropriate forum to select from 
among the competing proposals. n15 The case is re-
manded to the Superior Court for fbrther proceedings 
consistent with this opinion. 

n15 For example, in requiring apportionment 
principles in warranty cases, the Legislature 
would have to consider how to maintain the duty 
imposed on sellers to "prevent the release of any 
product in a defective condition unreasonably 
dangerous to the user or consumer" into com- 
merce. See Correia, supra at 356. Other consid- 
erations such as a definition of product defect, al- 
locations of burdens of proof, and reevaluations 
of affirmative defenses necessarily require a 
choice among various proposals. That choice is 
for the Legislature. The policy considerations 
vary and, in some circumstances, conflict. The 
Legislature with its broad investigatory power is 
the appropriate forum for resolution of these is- 
sues. See Negron v. Gordon, 373 Mass.199, 207 
(1977). 

So ordered. 

DISSENTBY: 

O'CONNOR (In Part) 

DISSENT: 

O'CONNOR, J. (dissenting in part). 

I agree that the jury's finding that Colter unreasona- 
bly used the machine, knowing it to be defective, does 
not bar Colter from recovery against Barber-Greene or 
New England on a negligence theory. I also agree that, 
as a matter of law, Barber-Greene was entitled to judg- 
ment on Colter's claim of negligent failure to warn. 
Therefore, [*66] the court would be correct in remand- 
ing the case for retrial of the negligent design claim 
against Barber-Greene had the evidence been sufficient 
to warrant a finding that Barber-Greene's negligent de- 
sign caused Colter's injury. However, in my view, al- 
though there was evidence of negligent design, there was 
no evidence of a causal relationship between that negli- 
gence and Colter's injury. Therefore, I would order the 
entry of a judgment for Barber-Greene, and 1 would re- 
mand the case solely for retrial of the negligence claims 
against New England. n 1 

nl New England's only argument on appeal 
is that Colter is barred from recovery on a negli- 
gence theory by the jury's finding that Colter un- 
reasonably used the machine, knowing it to be 
defective, an argument that the court properly re- 
jects. Since, unlike Barber-Greene, New England 
has advanced no other argument, New England is 
not entitled to judgment. However, the jury's as- 
sessment of Colter's forty-nine per cent and New 
England's fifteen per cent negligent contribution 
to the accident cannot stand. A new trial should 
be ordered in which the jury should determine the 
comparative negligence, if any, of Colter and 
New England. 

When Worcester purchased the machine in 1952, it 
was equipped with a gear guard. By the time New Eng- 
land took the machine fiom Worcester, the guard was 
missing. The court concludes that, "[iln the absence of 
any testimony as to what actually happened [**I3161 to 
the gear guard while the sand classifier was in Worces- 
ter's possession, the jury were entitled to infer that the 
guard was removed for greasing and repair and was not 
replaced because it was too cumbersome, not efficient, 
and too costly in the labor required to remove and re- 
place the gear guard." Ante at 58-59. I disagree. It is 
true that the jury could have found that a reasonably pru-
dent manufacturer would have designed the machine 
differently so as to reduce the need to remove the guard 
in order to make repairs. It is also true that the jury could 
have found that a reasonably prudent manufacturer 
would have designed the machine differently so as to 
eliminate the need to remove the guard in order to clean 
and grease the gears, and that the jury could have found 
that Barber-Greene reasonably could have foreseen that, 
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due to efficiency and cost considerations, a user of the 
machine would choose not to replace the guard after 
[***34j removing it. It follows [*67] that, ifthere had 
been evidence in this case that the guard had been re- 
moved in order to facilitate repairs or the cleaning and 
greasing of gears, which would have been unnecessary 
had the alternative design been employed, and if there 
had been evidence that the guard had not been restored 
due to concerns about efficiency and cost, the jury would 
have been warranted in fmding that Barber-Greene's neg- 
ligence caused Colter's injury. However, there was no 
such evidence. As the court says, ante at 58, there was 
an "absence of any testimony as to what actually hap- 
pened to the gear guard.. .." 

On the evidence, it is entirely speculative whether 
the guard was off the machine for any of the reasons set 
forth above. Therefore, although the jury could have 
found that Barber-Greene took a foreseeable risk in de- 
signing its machine, the jury could only have speculated 
that the injuries suffered by Colter were within that risk. 
The void in the evidence ought to be fatal to the plain- 
tiffs c d e  against Barber-Greene. As the court has pre- 
viously stated, "[ilt is . . . necessary for [a] plaintiff to 
prove [not only] that the defendant took a [***35] risk 
with respect to the plaintiffs safety that a person of ordi- 
nary prudence would not have taken, Ibut also] that the 
plaintiff suffered a resulting injury that was within the 
foreseeable risk." Cimino v. Milford Keg, Inc., 385 Mass. 
323. 330 (1982). 

The court asserts that this case is indistinguishable 
from Fahey v. Rockwell Graphics Syss.. Inc., 20 Mass. 
App. Ct. 642 (1985). In my view, the cases are critically 
distinguishable. The distinction focuses on the very 
point expressed above. In Fahty, the evidence not only 
disclosed that removal of a machine guard to facilitate 
speedy production was a risk foreseeable by the manu- 
facturer, but it also disclosed that the plaintiffs injury 
resulted from the guard being removed for that very rea- 
son. Id. at 645. Unlike here, the injury was shown to 
have been within the foreseeable risk. As the court cor- 
rectly notes, ante at 58-59 n.lO, the Appeals Court con- 
cluded in Fahqy that the jury were entitled to decide 
"whether the circumstances of  the guard's removal and 
the plaintiffs subsequent injury were reasonably foresee- 
able." Id at 648. [***36] However, in this case, the jury 
were not in position to do that because, [*68] without 
knowing what the circumstances of the guard's removal 
were, there being no evidence in that regard, the jury 
could not have inferred whether those circumstances 
were foreseeable. 

Based on the plaintiffs best evidence, a gambling 
man with an appreciation of mathematical probabilities 

might be willing to bet that the guard was removed in 
order to facilitate repairs or other maintenance that 
would not have been necessary in the absence of Barber- 
Greene's negligence, and was left off the machine as a 
means of efficiency and economy. However, Colter had 
the burden of proving by a preponderance of the evi- 
dence that his injury was within that foreseeable risk. He 
did not sustain that burden. Mere mathematical odds, no 
matter how favorable to a proposition, do not consitute 
proof thereof by a preponderance of the evidence. 

[**I3171 "It has been held not enough that mathe- 
matically the chances somewhat favor a proposition to be 
proved; for example, the fact that colored automobiles 
made in the current year outnumber black ones would 
not warrant a finding that an undescribed automobile of 
the current year is 1***37] colored and not black, nor 
would the fact that only a minority of men die of cancer 
warrant a finding that a particular man did not die of 
cancer. . ..The weight or preponderance of evidence is 
its power to convince the tribunal which has the determi- 
nation of the fact, of the actual truth of the proposition to 
be proved. After the evidence has been weighed, that 
proposition is proved by a preponderance of the evidence 
if it is made to appear more likely or probable in the 
sense that actual beliefin its truth, derivedfiom the evi-
dence, exists in the mind or minds of the tribunal not- 
withstanding any doubts that may still linger there" (cita- 
tions omitted) (emphasis added). Sargent v. Massachu-
setfi Accident Co., 307 Mass.246, 250 (1940). Sargent-
was an action on a policy of life insurance. A majority 
of the court concluded that the evidence warranted a jury 
finding "not merely that there war a greater chance that 
the insured met his death by accident falling within the 
policy than that he met a different fate, but that death by 
accident within the policy was in fact indicated by a pre- 
ponderance of the evidencen (emphasis added). Id. a1 
251. [***38] 

[*69] The view we expressed in Sargent continues 
to be the law of the Commonwealth. Stepakoflv. Kan- 
tar. 393 Mass. 836, 843 (1985). See P.J. Liacos, Massa-
chusetts Evidence 38 (5th ed. 1985). Proof of mathe- 
matical probabilities is not enough. Although the jury 
were warranted in fmding that Barber-Greene took a 
foreseeable risk concerning Colter's safety that an ordi- 
narily prudent manufacturer would not have taken, the 
evidence was insufficient to warrant the further fmding 
that Colter's injury was within that risk. 1 would order 
the entry of judgment for Barber-Greene, and, as ex-
plained at the outset of this opinion, I would remand the 
case for retrial of Colter's negligence claims against New 
England. 
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CASE SUMMARY: 

PROCEDURAL POSTURE: Appellee employees 
brought a personal injury action against appellant manu- 
facturer after they suffered severe hand injuries on a rub- 
ber milling machine during the course of their employ- 
ment. A jury returned verdicts against the manufacture in 
favor of both employees. The Wayne Circuit Court 
(Michigan) granted the motion of one of the employees 
for additur or a new trial on the issue of damages. The 
manufacturer rejected additur and appealed. 

OVERVIEW: The manufacturer argued that the trial 
court committed reversible error when it instructed the 
jury on three possible theories of recovery, including 
strict liability. The court refused to sanction an instruc- 
tion on strict liability in tort in a products liability action, 
concluding that such a theory was unnecessary and that 
adding more labels would have enhanced the chance of 
causing conhsion. The court, however, found that the 
instruction on strict liability in tort as well as on implied 
warranty was, at most, redundant and concluded that the 
instruction was not prejudicial to the manufacturer. The 
court also held that the trial court (1) did not err when it 
instructed the jury that contributory negligence on the 
part of the employees was not a defense to breach of 
implied warranty; (2) did not abuse its discretion in 
granting one employee's motion for an additur or, in the 

alternative, a new trial as to damages; and (3) did not 
commit reversible error by r e b i n g  the jury's request to 
view the rubber milling machine. 

OUTCOME: The court affirmed the judgment and or- 
dered a new trial for one of the employees on the ques- 
tion of damages only. 

LexisNexism) Headnotes 

Torts >Products Liability >Negligence 
Torts >Products Liability >Breach of Warranty 
[HNI] In Michigan a plaintiff may proceed under at least 
two tortious theories of recovery in product Liability: 
negligence and implied warranty. 

Torts >Products Liability 
w2]A plaintiff must prove a defect attributable to the 
manufacturer and causal connection between that defect 
and the injury or damage of which he complains. When 
able to do that, then and only then may he recover 
against the manufacturer of the defective product. 

Torts >Products Liability >PlainByfsConduct 
Torts >Products LiabifiQ >Breach of Warranty 
[HN3] Contributory negligence, as it is characteristically 
understood in the common law of negligence, is not a 
defense to a breach of warranty action Something more 
than mere negligence must be shown to bar recovery, 
something approaching "assumption of the risk" or dis- 
regard of known danger. 

Civil Procedure Relief From Judgment >Additurs & 
Rem iititurs 
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Civil Procedure > Relief From Judgment > Motions for 
New Trial 
[m4]Mich. Gen. Ct. R. 527.1(4) (1963) permits the 
court to grant a new trial where the verdict is "clearly or 
grossly inadequate". Mich. Gen. Ct. R 527.6 (1963) pro- 
vides: When a fmding is made that the only error in the 
trial is the Inadequacy or excessiveness of the verdict, the 
court may deny a motion for new trial on condition that 
within 10 days the non-moving party consents in writing 
to the entry of judgment of an amount found by the judge 
to be the lowest or  highest amount respectively which the 
evidence will support Mich. Gen. C t  R 527.1 (1963) 
authorizes the grant of a new trial to all or any of the 
parties and on all or  part of the issues. 

Civil Procedure > Appeals > Standards of Review > 
Abuse of Dkcreiion 
Civil Procedure > Relief From Judgment > Motions for 
New Trial 
[HNS] The grant or denial of a new triaI is within the 
discretion of the trial court. More fundamentally, appel- 
late courts will reverse a grant or denial of a new trial 
grounded upon inadequate damages only where the trial 
court has "palpably" abused its discretion. 

Civil Procedure > Relief From Judgment > Motions for 
New Trial 
Torts >Damages >Damages Generally 
[HN6] Appellate courts do not favor the practice of 
granting partial new trials in personal injury cases, de- 
spite authorization from Mich. Gen. Ct. R. 527.1 (1963), 
owing to the fact that liability and damage issues are 
commonly interwoven. The only exception to this notion 
that the supreme court has thus far recognized is where 
"liability is clear." Additionally, a departure from the 
notion against granting partial new trials is justified 
where the circumstances of the case establish that justice 
will be fully and better served. 

Evidence > Procedural Considerations > Rulings on 
Evidence 
Civil Procedure >Jury Triak 
fHN71 Mich. Gen. Ct. R. 513 (1963) states: Upon appli- 
cation of either party or upon its own initiative, the court 
may order an officer to conduct the jury as a whole to 
view any property or place where a material fact oc- 
curred. Under Rule 513, the determination of the trial 
court is made discretionary. Likewise, under well estab- 
lished case law a trial judge may, in his discretion, refuse 
to permit the jury to view the premises where the injured 
party claims the accident occurred. 

COUNSEL: 

Rains, Block & Dean, for plaintiffs. 

Harvey, Kruse & Westen, P.C. (by James D. 
Hunter), for defendant Stewart Bolling & Company. 

Martin, Bohall, JoseIyn, Halsey & Rowe, for defen- 
dant Michigan Mutual Liability [***7] Insurance Com- 
pany. 

JUDGES: 

J. H. Gillis, P. J., and Allen and M. J. Kelly, JJ. J. 
H. Gillis, P. J., concurred. M. J. Kelly, J. (concurring). 

OPINIONBY: 

ALLEN 

OPINION: 

[*9] [**740] The Court is presented with rela- 
tively significant questions pertaining to the law of prod-
uct liability in Michigan. The circumstances foreshad- 
owing this appeal began when plaintiffs, Messrs. Dooms 
and Sanders, suffered severe hand injuries on a rubber 
milling machine during the course of their employment 
at Detroit Rubber Company on 3 June 1969. nl Each 
plaintiff commenced separate suits against Stewart 
Bolling and Company (the manufacturer of the machine) 
and Michigan Mutual Liability Insurance Company (the 
insurer of plaintiffs' employer). The cases were subse- 
quently consolidated. Plaintiffs claimed Stewart Bolling 
was liable on the grounds that the machine did not have 
adequate safety devices incorporated into the design, and 
that the safety trip cable on the machine was inaccessible 
to the operator at critical points. Plaintiffs claimed liabil- 
ity against Michigan Mutual on the theory that it had 
breached its contract of workmen's compensation insur- 
ance in failing to warn of the unsafe condition [***8] of 
the machine after having undertaken an inspection. 
Proof was presented on both sides, and the jury returned 
verdicts against Stewart Bolling -- $ 300,000 for Dooms 
and $ 50,000 for Sanders. [**7411 It rendered a verdict 
of no cause of action in [*lo] favor of Michigan Mu- 
tual. Stewart Bolling moved for a new trial which was 
denied. Plaintiff Sanders filed motions for additur and 
new trial. The trial judge ordered defendant Stewart 
Bolling to stipulate to an additur of $ 150,000 as to 
Sanders or proceed to a new trial on the issue of  dam- 
ages. This appeal followed. 

n l  It seems that as Dooms, the regular opera- 
tor, was running the machine, his left hand ad- 
hered to sticky rubber and became entangled in 
the rollers of the machine. He went for the safety 
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trip cable but was unable to reach it. Sanders re- 
sponded to Dooms' yells, tried to render assis- 
tance, and his right hand became caught in the 
machine. Eventually, Dooms manipulated the po- 
sition of his body so as to reach the safety cable 
and stop the machine; however, not before both 
men had suffered serious physical harm. 

Was it reversible error for the trial court in a prod- 
uct liability suit to instruct on strict liability? 

Stewart Bolling claims error occurred when the trial 
judge instructed the jury on three possible theories of 
recovery: negligence, implied warranty, and strict liabil- 
ity. It argues that our Supreme Court has never suggested 
that one could recover for personal injury by asserting a 
claim of strict liability against a manufacturer, and main- 
tains that the instruction on strict liability amounted to 
directing verdicts for plaintiffs. 

Plaintiffs refer the Court to the substance of the in- 
struction. They argue essentially that it isn't prejudicial 
error for a trial judge to put a strict liability label on an 
otherwise recognized cause of action. 

It is undisputed that [HNl] in Michigan a plaintiff 

may proceed under at least two tortious theories of re- 

covery in product liability: negligence and implied war- 

ranty. Spence v Three Rivers Builders & Masonry Sup- 

ply, Inc, 353 Mich 120, 135; 90 NW2d 873 (1958), Man-

zoni v Detroit Coca-Cola Bottling Co, 363 Mich 235, 

241; 109 NW2d 918 (1961), Kupkowski v Avls Ford, Inc, 

395 Mich 155; 235 NW2d 324 (1975). However, the 

debate continues [***I01 with respect to whether the 

product liability theory styled strict liability in tort exists 

in this state. [*I11 In Baker v Rosemurgy, 4 Mich App 

195, 200; 144 NW2d 660 (1966), the Court seems to 

have recognized the theory: 


"Plaintiffs theory of strict liability in 
tort falls also. Even if the test set forth in 
2 Restatement of the Law of Torts, 2d 9 
402a, for this special form of liability 
were applied to a rifle, plaintiffs own 
conduct again defeats a cause of action." 

Moreover, a Federal court and legal commentators refer 
to Michigan as a strict liability jurisdiction. n2 On the 
other hand, a recent panel of this Court in Rutherford v 
Chrysler Motors Cop,  60 Mich App 392, 394 fn 1 ;23 1 
NW2d 413 (1975), noted that the doctrine of strict liabil- 
ity in tort is nonexistent in Michigan. In Cova v Harley 
Davidson Motor Co, 26 Mich App 602, 61 2; 182 NW2d 
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800 (1970), the Court appeared willing to assent to its de 
fact0 existence but disapproved of the label "strict Liabil- 
ity". Throughout the opinion in Williams v Detroit Edi- 
son Co, 63 Mich App 559; 234 NW2d 702 (1975), this 
Court used the terms implied warranty in law synony- 
mously with strict [***ll] liability in tort, noting that 
which of the two labels ought to be used need not be 
decided to resolve the case. Finally, we mention in pass-
ing that the Michigan Supreme Court has not directly 
endorsed any tortious theories of recovery in product 
liability beyond that of negligence and implied warranty. 

n2 See Cova v Harley Davidson Motor Co, 
26 Mich App 602, 612 fn 20; 182 NW2d 800 
(1970), Williams v Detroit Edison Co, 63 Mich 
App 559,566 fn 1, 568-569 fn 4; 234 NW2d 702 
(1975). 

We believe that sound reasons militate against add- 
ing another theory to the law of product liability in this 
state. Therefore, we refuse to sanction an instruction on 
strict liability in tort in a product liability case. First and 
foremost, we believe [*I21 such a theory is unneces- 
sary. As will be shown, it appears inconceivable that a 
plaintiff might fail to recover under our tort warranty of 
fitness theory, yet recover under a strict liability in tort 
theory. Secondly, as emphasized in Cova, supra, and 
Chestnut [***121 v Ford Motor Co, 445 F2d 967 (CA 
4, 1971), adding more labels most likely enhances the 
chance of causing cordision. It would seem that the law 
of product liability is plagued by semantical pitfalls, and 
the Court does [**742] not desire to contribute to this 
legal quagmire. n3 

n3 One can h l l y  appreciate the wisdom of 
Judge (now Justice) Levin in Cova v Harley 
Davidson Motor Co, supra, 614, when he sug- 
gests that: 

"Indeed, it might be helphl if we abandoned 
the continued use in this context of our present 
and misleading terminology of warranty and rep- 
resentation, express and implied, and strict liabil- 
ity in tort, and simply refer to the manufacturer's 
liability by the neutral term 'product liability'." 

The question remains whether the giving of an in-
struction on strict liability in the instant case requires that 
we reverse. We begin with the instruction involved: 

"We come now to the third theory 
upon which the plaintiffs bring this suit * 
* * [tlhat has to do with this matter of 
strict liability I*** 131 of a seller of a 
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product f o r  physical harm to the user or 
consumer. It's the law that anyone who 
sells any product in a defective, unrea-
sonably-dangerom condition to the user, 
or consumer is subject to liability for 
physical harm thereby caused to the ulti- 
mate user o r  consumer, or to the property: 
fust, the seller is engaged in the business 
of selling such a product; and, secondly, 
that it's specifically expected to, or does 
reach the user or consumer without sub- 
stantial change of the condition it's sold. 
The rules which I have just given you ap- 
ply, although fust, the seller has exercised 
all possible care in the preparation and 
sale of his product; and secondly, that the 
user or consumer has not bought the 
product from, or entered into any contrac- 
tual relations with the seller. Now, in 
your [*131 consideration of the forego- 
ing, you should apply the instructions 
heretofore given in connection with the 
burden of proof and proximate cause. In 
negligence cases, with regard to the claim 
of product defect, it is the law of our state 
that the plaintiff must show you that there 
was, in fact, a defect in the product at the 
time it left the possession and control of 
the defendant. [*** 141 Therefore, if 
plaintiff has not proven to your satisfac- 
tion that there was a defect in existence at 
the time it left the possession and control 
of the defendant, or that any such defect 
was not a proximate cause of the accident, 
you should find in favor of the defendant 
in connection with this theory of the 
plaintiff. If there has been a modification 
of the machine born the time it Iefi the 
possession and control of the defendant 
Bolling, and that modification was the 
sole cause of the accident and injury in 
these cases, or in either case, you should 
return a verdict in favor of the defendant, 
accordingly." (Emphasis added.) 

The fist part of the instruction parallels the lan- 
guage in Restatement Torts 2d, 4 402A. The remainder 
described those elements a plaintiff must prove to estab- 
lish a prima facie case in product liability, irrespective of 
the theory of liability: 

"Common to most products liability 
cases, regardless of the theory of liability, 
is the nature of certain proofs required to 
support a finding of liability. In Pierce-
field v Remington Arms Co, Inc, 375 Mich 

85, 98-99; 133 NW2d 129 (1965), this 
Court commented on the nature of these 
proofs. 

"'As made clear [***I51 above, 
[HN2] a plaintiff relying upon the rule 
must prove a defect attributable to the 
manufacturer and causal connection be- 
tween that defect and the injury or dam- 
age of which he complains. When able to 
do that, then and only then may he re-
cover against the manufacturer of the de- 
fective product.' 

"While the Court in PierceJeld, su- 
pra, was concerned with a breach of war- 
ranty theory, the above elements [*141 of 
liability are equally applicable to a lawsuit 
sounding in negligence." Caldwell v Fox, 
394 Mich 401, 409-410; 231 NW2d 46 
(1975). n4 

n4 Compare Awedian v Theodore E f o n  Mfg 
Co, 66 Mich App 353; 239 NW2d 61 1 (1976). 

What distinction, other than defenses, exists between 
the theory of implied warranty in law, the theory of neg- 
ligence [**743] and stn'ct liability? n.5 The key appears 
to lie in the term defect When proceeding under a the- 
ory of negligence, the element of defect is established by 
proofs that the manufacturer failed to do what a reasona- 
bly prudent person would do or did what [***161 a rea- 
sonably prudent person would not have done under the 
circumstances. Under implied warranty imposed by law 
a defect is established by proof that the product is not 
reasonably fit for the use intended, anticipated or rea- 
sonably foreseeable. See Michigan Standard Jury In-
structions, 25.21 and 25.23. Under the strict liability in 
tort theory in Restatement Torts 2d, 9 402A, a product 
not only must be defective (presumably any defect), it 
must also be in an "unreasonably dangerous condition". 
This Court opines that if the condition of a product is 
unreasonably dangerous as well as defective (strict liabil- 
ity theory) then the product would necessarily be unfit 
for the use anticipated or reasonabiy foreseeable (implied 
warranty in law theory). 

n5 The term "strict liability in tort" as used in 
this opinion and as used in prior opinions (see 
Williams and Cova, supra) refers to strict liability 
in tort as defmed in Restatement Torts 2d, 3 
402A. It does not refer to what often is the lay 
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understanding of such term, viz: liability without 
fault or absolute liability. n6 This is not to say that the scope of strict 

liability in tort as provided in 402A of the Re- 
statement equals the scope of our fitness war- 

We cannot conceive that had the jury found the rub- ranty. It does not. A particular product could be 

ber milling machine to be in a defective and unreasona- urfit for the use intended without being unrea- 

bly dangerous condition, it could still find the machine sonably dangerous. 
reasonably fit for the use anticipated or reasonably fore- [***I91 
seeable. Conversely, we [*I51 cannot conceive that if 
the jury determined the machine was reasonably fit for 
the use anticipated or reasonably foreseeable (thus reject- n7 See Doelle, Product Liability Law in 
ing implied warranty) it could nevertheless find that the Michigan, 54 Mich State B J 866, 874 (Nov, 
machine was defective and unreasonably dangerous (thus 1975).
finding strict liability). AS was stated by this author in 
Williams, supra: 

I t *  * * [Tlhe application of the doc- 
trine of implied warranty may have the Is contributov negligence a defense to a theory of 
same or substantially the same results as recovery based upon the tort warranty offitness? 
applying the doctrine of strict tort liabil- Over defendant Stewart Boiling's objection, the trial 
ity. 54 ALR3d at 1083." n6 63 Mich App 

judge instructed the jury that if it found Stewart Bolling 
at 567. "liable for a [**744] breach of implied warranty in re-

gard to the rubber milling machine, then I further instruct 
you that any contributory negligence on the part of either 

Therefore, the Court fmds that the instruction on strict plaintiff is not a defense". On appeal, defendant takes 
liability in tort as well as implied warranty was, at most, the position that this is not the law in Michigan, Baker v 
redundant, and concludes that the instruction was not Rosemurgy, 4 Mich App 195, 200; 144 NW2d 660 
prejudicial to defendant. Any prejudice which might (1966), Casey v Glfford Wood Co, 61 Mich App 208, 
have occurred by reason of a lay jury interpreting strict 218; 232 NW2d 360 (1975), and that the court erred re- 
liability as liability without fault -- which is precisely versibly when it gave such instruction in lieu of an in-
what defendant contends did occur -- was precluded struction on plaintiffs' misuse of the machine as re-
[***I 81 by the trial court's definition of strict liability in quested by defendant. Defendant argues that the record 
terms identical to the deffition used in the Restatement supports negligence on plaintiffs' part. Plaintiffs counter 
and in prior decisions of this Court. Added support for that no reversible error was committed because the de- 
our position stems from the language of our Supreme fense of contributory negligence is inapplicable to an 
Court in Cook v Darling, 160 Mich 475, 48 1; 125 NW action [***20] grounded upon implied warranty, Ku-
411 (1910): jawski v Cohen, 56 Mich App 533; 224 NW2d 908 

(1974), and because the court instructed that plaintiffs 
"It seems to be a well-settled doctrine had to establish that there was a reasonable use when a 

in this State that where property is bought hazardous condition leading to injury arose. 
for a particular purpose, and only because 
of its supposed fitness for that, and where In Kujawski v Cohen, supra, 542, a panel of this 
articles are bought for consumption, and Court ruled as fouows: 
the vendor sells them for that express pur- [*171 m 3 ]  "Contributory negli- 
pose, the consequences of unsoundness 	 gence, as it is characteristically under-
are so dangerous to health and life and the 	 stood in the common law of negligence, is 
failure of consideration is so complete 	 not a defense to a breach of warranty ac- 
that, [*161 where there is not an express tion. Something more than mere negli- 
warranty, there is an implied warranty that gence must be shown to bar recovery, 
the goods are fit for the purpose for which something approaching 'assumption of the 
they were bought, and that articles of food risk' or disregard of known danger. Bare-
are fit for consumption. In such cases the field v La SalIe Coca-Cola Bottling CO, 
vendor is held to a strict accountability." 370 Mich 1, 5; 120 NW2d 786, 789 
n7 	 (1963); Baker v Rosemurgy, 4 Mich App 

195,200; 144 NW2d 660,663 (1966)." 



Page 6 
68 Mich. App. 5, *; 241 N.W.2d 738, **; 

1976 Mich. App. LEXIS 672, *** 

The Kujawski rule makes sense when it is consid- 
ered that a defendant's negligence is not pertinent to an 
action based upon implied warranty. This does not mean 
that a defendant is precluded fiom offering evidence to 
establish misuse of a product: 

"Warrantors are not to be held as 
guarantors against injury to consumers re- 
sulting from the consumer's misuse of the 
product." Barefeld v La [***2 11 Salle 
Coca-Cola Bottling Co, supra, at 5 .  

However, the question of a plaintiffs product misuse as 
it relates to implied warranty is better directed to the 
question of proximate cause rather than contributory 
negligence as that term is defined in an ordinary negli- 
gence case. See Annotation, Contributory Negligence or 
Assumption of Risk as Defense to Action for Personal 
Injury, Death, or Property Damage Resulting From Al- 
leged Breach of Implied Warranty, 4 ALR3d 501. Also 
see Imperial Die Casting Co v Covil Insulation Co, 264 

If the proximate cause of a plaintiffs injury is found 
to have stemmed Gom his own conduct, such as misuse 
of a product, and not fiom the product's lack of fitness, 
he may not recover since the proofs have failed to estab- 
lish a causal connection between the defect and injury. 
Casey v Glfford [*181 Wood Co, supra, at 2 18. n8 
Moreover, if the failure of a manufacturer to provide a 
product reasonably fit for the use intended or reasonably 
foreseen is found to be a proximate cause of the injury to 
plaintiff, the fact that plaintiff's misuse concurred with 
the defect to cause the harm will not bar recovery 
[***22] under a theory of implied warranty unless it can 
be said that plaintiff voluntarily and unreasonably pro- 
ceeded to encounter the known risk. n9 Baker v 
Rosemurgy, [**745] supra, at 200. 

n8 In retrospect this author concedes that 
when he wrote in Casey, supra, p 218, "Contribu- 
tory negligence remains a defense. In this regard, 
we are well aware that the jury may have deter- 
mined * * * the proximate cause of the injury was 
plaintiffs own negligence" he inadvertently con- 
veyed the impression that in all implied warranty 
actions contributory negligence was a defense. 
As stated in the discussion above the author only 
intended to state that plaintiffs own negligence, if 
found to be the cause of  the accident, remains a 
defense. 

n9 "Where a person must work in a place of 
possible danger, the care which he is bound to 

exercise for his own safety may well be less, due 
to the necessity of giving attention to his work, 
than is normally the case." Byrnes v Economic 
Machinery Co, 41 Mich App 192, 202; 200 
NW2d 104 (1972). 

In the instant case, the record is devoid of evidence 
tending to show that it was the plaintiffs' conduct rather 
than the defect which caused the harm. Further, the 
court instructed the jury that to recover under implied 
warranty plaintiffs had to prove, among other things, 
"that the rubber milling machine was not reasonably fit 
for the use or purposes anticipated or reasonably foresee- 
able by the defendant in one or more of the ways claimed 
by the plaintiffs", and "that the failure to provide an ade-
quate safety device was a proximate cause of the injury 
to the plaintiffs". Moreover, it instructed that "if the fail- 
ure to provide an adequate safety device was not a 
proximate cause of the injuries" verdict should be for 
defendant 

We thus conclude that the lower court did not err in 
instructing the jury that contributory negligence [*I91 
was not a defense to implied warranty, and that the gist 
of what defendant was trying to get across in its re- 
quested instruction on misuse, to the extent the evidence 
supported it, was adequately covered by the instructions 
given. 

ILI. 

Did the trial court abuse its discretion in granting a 
motion by one of the plaintzffs for an additur or, [***24] 
in the alternative, a new trial as to damages? 

[HN4] GCR 1963, 527.1(4) permits the court to 
grant a new trial where the verdict is "clearly or grossly 
inadequate". GCR 1963,527.6 provides: 

"When a finding is made that the only 
error in the trial is the inadequacy or ex- 
cessiveness of the verdict, the court may 
deny a motion for new trial on condition 
that within 10 days the non-moving party 
consents in writing to the entry of judg- 
ment of an amount found by the judge to 
be the lowest or highest amount respec- 
tively which the evidence will support." 

GCR 1963, 527.1 authorizes the grant of a new trial "to 
all or any of the parties and on all or part of the issues". 

In the instant case, the jury awarded plaintiff Dooms 
$ 300,000, and plaintiff Sander; $ 50,000. Counsel for 
Sanders moved for additur or new trial. The trial court 
ordered defendant Stewart Bolling to stipulate to an ad-
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ditur of $ 150,000, so that the total verdict in favor of 
Sanders would be  $ 200,000, or, in the alternative, to 
submit to a new trial on damages only. Stewart Bolling 
refused to stipulate to the additur and was granted leave 
to appeal on the propriety of the trial court action. 

Defendant [***25] suggests that additur is not al- 
lowed in Michigan since it constitutes an improper inva- 
sion [*20] of the jury's province. Goldsmith v Detroit, 
Jackson & Chicago R CO, 165 Mich 177; 130 NW 647 
(1911), Lorfv Cify of Detroit, 145 Mich 265; 108 NW 
661 (1906). However, these cases were handed down 
long before the adoption of GCR 1963, 527.6. Several 
recent decisions recognize the use of additur or remitti-
tur to cure an inadequate or excessive verdict. Pippen v 
Denison Div o f  Abex Corp, 66 Mich App 664; 239 
NW2d 704 (1976), Burger v Galazen, 61 Mich App 182; 
232 NW2d 354 (1975), Soave Construction Co v Lind 
Asphalt Paving CO.56 Mich App 202, 205; 223 NW2d 
732 (1974), Dougherly v Rezolin, Znc, 48 Mich App 636; 
210 NW2d 899 (1973), Nicholaides v Demetri, 38 Mich 
App 102; 195 NW2d 793 (1972). Moreover, the issue in 
this case is not whether additur is permissible. The trial 
court ordered a new trial on the question of damages 
unless the defendant agreed to the additur. Since defen- 
dant r e h e d  to stipulate to the additur, the question on 
appeal concerns the trial court's action in granting a new 
trial on the grounds that the $ 50,000 [***26] damage 
award to plaintiff Sanders was clearly inadequate. 

Although the question of damages is one of fact for 
the jury, n10 as noted earlier, [**I461 under the court 
rules, a party may be granted a new trial on the basis that 
damages awarded were inadequate or excessive. [HN5] 
The grant or denial of a new trial is within the discretion 
of the trial court. n l l  More fundamentally, appellate 
courts will reverse a grant or denial of a new trial 
grounded upon inadequate damages only where the trial 
court has "palpably" abused its discretion. Brown v Ar-
nold, [*21] 303 Mich 616, 627; 6 NW2d 914 (1942). 
n12 Where, as here, the reason given for granting a new 
trial -- clearly inadequate damages - is legally recog- 
nized, the question becomes whether by any reasonable 
interpretation of the record there is support for the deci- 
sion. Benmark v S t e f i ,  9 Mich App 416, 422; 157 
NW2d 468 (1968). See also WiZfiams Panel Brick Mfg 
Co v Hudsin. 32 Mich App 175; 188 NW2d 235 (1971). 

n10 Scho v Socony Mobil Oil Co, Inc, 360 
Mich 353; 103 NW2d 469 (I960), Lawrence v 
Tippens, 53 Mich App 461,466; 219 NW2d 787 
(1974). 

[***271 

n 11 Arnsteen v United States Equipment Co, 
390 Mich 776 (1973). 

n12 See decisi,ons cited in Benmark v Steffen, 
9 Mich App 416; 1 57 NW2d 468 (1968). 

The instant trial court listed the following as deter-
minative in granting its order: 

"The case before the Court presents a 
truly unique situation in that it involves 
two cases consolidated for trial involving 
two men with serious and remarkably 
similar injuries. Notwithstanding the ob- 
vious similarities, there was a tremendous 
discrepancy in the jury's verdict, i.e., 
Mack Dooms received $ 300,000.00 and 
Willie Sanders $ 50,000.00. In view 
thereof it appears to be incumbent upon 
this Court to examine into whether or not 
there existed sufficient differences in 
damages to justify this tremendous varia- 
tion, and also if there were errors in the 
trial or circumstances which existed 
which unfairly prejudiced Willie Sanders. 

"Upon a review of the record in a 
comparison of the damages suffered by 
each plaintiff the following seems signifi- 
cant: 

"Each man suffered a crushing injury 
to one hand. 

"Each man is right-handed, but Mack 
Dooms [***28] suffered injury to his left 
hand and Willie Sanders to his right. 

"Each man's injury resulted in partial 
amputation of the effected hand. 

"According to medical testimony 
each man has lost effective use of the 
hand involved. 

"Mack Dooms required more surgical 
procedures following the injury. 

"Each man has suffered a loss of 
earning capacity and loss of earnings. 

[*22] "Mack Dooms was able to re- 
turn to his former employer, although at a 
lesser pay. 

"Willie Sanders was not able to return 
permanently to his former employer and 
was without employment for a much 
longer period of time than Mack Dooms. 
The employment which he fmally ob-

http:50,000.00
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tained was at a substantially reduced different on the question of liability. Under the circum- 
wage. stances of this case, we believe that the lower court did 

not err in granting a new trial limited to damages, and 
"In summary of the above, it becomes that the interest of justice would not be served by incur- 

clear to this Court that there existed noth- ring the added time and expense necessary for [***31] a 
ing in the record of these cases to justify full-blown retrial. 

the extremely large difference in the two 

verdicts." IV. 


The Court agrees with defendant Stewart Bolling Did the trial court commit reversible error by refw-
that the record shows plaintiff Dooms' injury to be rela- ing the jury's request to view the rubber milling ma- 
tively more severe than Sanders' which resulted in a chine? 
greater degree of suffering and called for more medical During its deliberations the jury made a written re- 
attention. Moreover, the lower court tended to over- quest to see the machine. The request was denied by the 
emphasize the fact that Sanders was off work for a trial judge and on appeal appellant [*24] contends the 
longer period. [***29] The record seems to indicate that denial constitutes reversible error. m 7 ]  GCR 1963, 5 13 
the period of unemployment was due in part to the dispo- states:
sition as well as the capacity of Sanders. Conversely, 
there were, as the court below points out, striking simi- "Upon application of either party or 
larities between the two injuries. Further, it was Sanders upon its own initiative, the court may or-
who lost effective use of the hand he used the most by der an officer to conduct the jury as a 
nature. Yet, the damages awarded amounted to ap- whole to view any property or place 
proximately 16% of what Dooms was awarded. We where a material fact occurred." (Empha- 
cannot say that the trial court abused its discretion in sis supplied.) 
finding that a significantly larger sum was supported by 
the record, and that plaintiff was entitled to a new trial on 
the grounds that the damage award was clearly inade- Under the rule the determination of the trial court is 
quate. made discretionary. Likewise, under well established 

[**747] Defendant questions the authority of the case law a trial judge may, in his discretion, refuse to 
trial court to grant plaintiff Sanders a new trial limited to permit the jury to view the premises where the injured 
the issue of damages. It is true that, as a rule of thumb, party claims the accident occurred. Leonard v Arm-
p 6 3  appellate courts do not favor the practice of grant- strong, 73 Mich 577,581; 41 NW 695 (1889), Mulliken v 
ing partial new trials in personal injury cases, despite Cig of Corunna, 110 Mich 212,214; 68 NW 141 (1896). 
authorization from GCR 1963, 527.1, owing to the fact We find no abuse of discretion. The record is replete 
that liability and damage issues [*23] are commonly with photographs, blueprints and drawings of the ma- 
interwoven. Kistler v Wagoner, 3 15 Mich 162; 23 chine. Further, the record shows that material changes 
NW2d 387 (1946), Bias v Ausbuly, 369 Mich 378,383; had been made in the machine subsequent to the acci- 
120 NW2d 233 (1963). The only exception to this notion dent. [***32] The safety trip wire had been lowered 
[***30] that the Supreme Court has thus far recognized some six inches. Given these circumstances the trial 
is where "liability is clear". Trapp v King, 374 Mich court may well have concluded that permitting a view 
608; 132 NW2d 640 (1965). See also Doutre v Niec, 2 would in itself have caused confusion and have been 
Mich App 88,90; 138 NW2d 501 (1965). grounds for error. 

An additional exception seems to have been posited We have reviewed the remaining assignments of er- 
in Mulcahy v Argo Steel Construction Co, 4 Mich App ror presented by the parties on appeal, and concluded 
116, 130; 144 NW2d 614 (1966). A departure from the that they either have not been properly preserved for 
notion against granting partial new trials is justified appellate review, or are so insubstantial as to need no 
where the circumstances of the case establish that justice formal discussion. 
will be fully and better served. In this light, due consid- The verdict of no cause of action against defendant 
eration must be given to the decision of the trial court Michigan Mutual Liability Company in each of the con- 
who presided over the case. The focal point of liability solidated cases is af fmed.  Costs to Michigan Mutual 
in the instant case depended upon whether the rubber Liability Company against plaintiff Dooms. The verdict 
milling machine was equipped with adequate safety de- against defendant Stewart Bolling and Company in favor 
vices. There was substantial proof presented to show it of plaintiff Dooms is a f f m e d  with costs to plaintiff. A 
was not. It appears evident from the evidence that were new trial on the question of damages only is ordered in
the case retried on all the issues, the result would not be 
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Sanders v [*25] Stewart Bolling and Company, with 
costs to plaintiff Sanders. 

A f f i e d .  costs as indicated above. 

CONCURBY: 

KELLY 


CONCUR: 

M. J. Kelly, J .  (concurring). 

I concur in Judge Allen's opinion because I feel that 
under all of the circumstances of [**748] this fiercely 
contested trial all parties were well represented and had 
what I perceive [***33] to be a fair trial. I do not agree 
with the statement that "the record is devoid of evidence 
tending to show that it was the plaintiffs' conduct rather 
than the defect which caused the harm". There was evi- 
dence from which the jury could have found plaintiffs 
guilty of contributory negligence. However the jury ob- 
viously did not. An appellate court cannot give more 
weight to that evidence than did the jury. If the jury had, 
however, found no cause of action, I would likewise vote 
not to disturb that verdict. 

We are taking a critical step here in affirming the 
Sanders remand for re-trial on the issue of damages only. 

I feel compelled to mention this because I think we 
should make it clear to the bench and bar that w e  are 
opting for a rule which would vest discretion in the trial 
court where liability has been determined favorably to 
plaintiff and adverse to defendant to order a new trial on 
the basis of damages only where the damage award was 
either clearly inadequate or clearly excessive. We d o  not 
go that far in this holding because we are sustaining a 
jury verdict as to liability and damages in favor of 
Dooms who had by far the greater familiarity with this 
machine and who [***34] would be more likely to have 
been no caused than Sanders who had been placed on 
this machine only the day of the accident, and whose 
[*26] injuries resulted lrom an impulsive attempt to save 
his fellow man from catastrophe. 

Had this same jury not assessed these awards I 
would vote differently. In my opinion $ 50,000 for the 
loss of use of a hand is not per se inadequate. I t  is the 
comparison which offends. The jury must have been 
influenced by one or more of the prejudicial factors men- 
tioned by the trial judge in his opinion filed January 24, 
1974. His on-the-scene perspective is far the better one 
in the overall analysis of this issue. I cannot say there 
was a clear abuse of discretion. 
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PRIOR HISTORY: I**l] ON APPLICATION FOR hold that in the circumstances of this case, the original 
WRIT OF ERROR TO THE COURT OF APPEALS [**2] designer of a general product concept that is c o p  
FOR THE THIRTEENTH DISTRICT OF TEXAS. ied, modified and used by a manufacturer is not liable for 

injuries resulting from the use of the manufacturer's 
LexisNexis(R) Headnotes product. 

I. THE BACKGROUND FACTS 

COUNSEL: For PETITIONERS: Boyce, Ms. Maria A. THE WHEEL DESIGN 
Wyckoff, Maloney, Mr. James Edward, Eastus, Mr. Mat- In the late 19501s, Firestone designed and patented a 
thew P., Baker & Both, Houston, TX. new single-piece wheel known as the 15 degree bead seat 

taper. For the first time, the design permitted installation 
For RESPONDENTS: Edwards, Mr. William R., Ed- of a tubeless tire on a wheel. Firestone's initial 15 degree 
wards Terry Baiamonte & Edwards, Corpus Christi, TX. 

bead seat taper wheel was a 22.5-inch wheel for heavy 
trucks. The design made it possible to use tubeless tires, 

JUDGES: JUSTICE BAKER delivered the opinion of 
instead of tube-type tires, on trucks. Firestone allowed 

the Court, in which CHIEF JUSTICE PHILLIPS, 
the entire industry to use the design without charging a 

JUSTICE GONZALEZ, JUSTICE HECHT, JUSTICE 
license fee under its patent. 

CORNYN, JUSTICE SPECTOR, JUSTICE OWEN, and 
JUSTICE ABBOTT join. JUSTICE ENOCH filed an Firestone's original design was for larger size tires 
opinion, concurring in part and dissenting in part. and rims used for 18-wheel semi-tractor trailer rigs. In 
JUSTICE ENOCH, concurring and dissenting. the mid-19601s, Firestone developed a 15 degree bead 

seat taper wheel with a 16.5-inch nominal diameter. 
OPINIONBY: JAMES A. BAKER Truck owners could use this wheel on lighter trucks such 

as 3/4- or  I-ton pick-ups. Firestone's innovation was not 
OPINION: [*611] THE BARAJASES' SUMMARY a single wheel design, but a dual wheel with two tires 
JUDGMENT FIRESTONE'S SUMMARY side by side. This wheel is used only with 8- or 9-inch 
JUDGMENT tires, and only for dual-wheel applications. [**3] 

This is a wrongful death case based on allegations of Firestone patented its design. However, it granted 
negligence, strict ~roducts liability, and civil conspiracy royalty-free licenses of its design for domestic manufac- 
against Firestone Steel Products Company and others. ture of tires and wheels. Firestone sought to profit, not 
The trial court ganted summary judgment for Firestone. from licensure of its patent, but from industry use of 
The court of appeab reversed and remanded the cause products that would help build customer demand for 
for trial. 895 S.K2d 789. We reverse the court of ap- Firestone's own products. 
peals' judgment and render judgment for Firestone. We 
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Kelsey-Hayes Company modified Firestone's origi- 
nal 15 degree bead seat taper wheel design to design its 
own wheel. Kelsey-Hayes' design changed Firestone's 
original patented wheel design by making it 16.5 inches 
in diameter, by making it narrower to fit only 6- or 6.75 
inch tires, and by making it  with a "hump bead." Kelsey- 
Hayes' design was only for a single wheel by itself, not a 
dual wheel. Kelsey-Hayes manufactured its own 16.5 
hump bead wheel. Firestone did not participate in the 
manufacture or marketing of Kelsey-Hayes' tires in any 
way, and did not collect a royalty from Kelsey-Hayes for 
use of Firestone's patented design. 

B. THE ACCIDENT 

In the early 1 9701s, the tire and wheel industry began 
receiving reports of accidents occurring when tire moun- 
ters tried to mount and inflate 16-inch tires on 16.5-inch 
wheels. The Rubber Manufacturers Association, a tire 
industry group that I**4] monitors after-market prob- 
lems, developed sidewall warnings for 16-inch tires. 

One morning, Jimmy Barajas apparently attempted 
to fix a flat tire on a 314-ton pickup. He apparently tried 
to put a 16-inch tire made by General Tire Company on a 
16.5-inch wheel made by Kelsey-Hayes Company. The 
tire exploded, fatally injuring Jimmy. No one witnessed 
the accident. 

C. THE LITIGATION 

1. IN THE T M A L  COURT 

Jimmy's parents, Manuel and Luisa Barajas, sued 
Firestone, General Tire, Kelsey-Hayes, the Budd Com- 
pany, and others for their son's wronghi death. They 
alleged that Firestone was liable for Jimmy's death 
[*612] based on claims of strict products liability and 
negligence. The Barajases asserted that Firestone had 
originally designed, manufactured and sold a component 
part of the wheel in question. The Barajases also alleged 
that Firestone engaged in a civil conspiracy to conceal 
and obscure the hidden dangers of trying to mount mis- 
matched tires and wheels. 

Firestone answered and moved for summary judg- 
ment. Firestone alleged in its motion that its summary 
judgment evidence showed, as a matter of law, that it did 
not design, manufacture or sell the wheel in question.-
(**5] In support of its motion, Firestone relied on its 
expert witness' deposition. Firestone also relied upon the 
Barajases' partial motion for summary judgment against 
Kelsey-Hayes and their summary judgment evidence that 
showed, as a matter of law, Kelsey-Hayes manufactured 
the wheel in question. Firestone also argued that it could 
not be liable based upon its original patent. 

The trial court heard both motions at the same time. 
The trial court p n t e d  the Barajases' a partial summary 

judgment, holding Kelsey-Hayes manufactured the 
wheel. The trial court also granted Firestone a summary 
judgment on all the Barajases' claims and rendered a take 
nothing judgment for Firestone against the Barajases. 

2. ON APPEAL 

The Barajases appealed the take nothing judgment. 
They contended that Firestone did not conclusively ne- 
gate an essential element of their strict products liability, 
negligence and civil conspiracy causes of action. Spe- 
cifically, they claimed that Firestone did not negate their 
allegations that Firestone designed, manufactured and 
sold a component part of the wheel in question. They 
argued that Firestone was liable for faulty design of the 
tire and wheel that killed Jimmy [**6] Barajas because 
of Firestone's original patent. 

The court of appeals agreed with the Barajases, and 
held that Firestone's summary judgment proof did not 
negate all the Barajases' allegations. Specifically, it held 
that Firestone did not negate: 

(I)  the outstanding theory that Firestone 
manufactured, designed or sold a compo- 
nent part of the wheel that allegedly killed 
Jimmy Barajas; 

(2) the allegations that Firestone had en- 
gaged in the business of introducing the 
wheel in question, or a component part 
thereof, into the channels of commerce; 
and 

(3) the allegations that Firestone had con- 
sciously and knowingly combined and 
conspired with others to engage in an in- 
tended course of conduct which resulted 
in Jimmy's death. 

3. APPLICATION FOR WRIT OF ERROR 

In its Application for Writ of Error, Firestone argues 
that the court of appeals erred because it improperly held 
that Firestone's summary judgment evidence did not ne- 
gate the Barrajases' claims that Firestone manufactured, 
designed or sold a component part of the wheel that al- 
legedly killed Jimmy Barajas. Firestone also argues that 
the court of appeals erred in concluding that Firestone's - * -
[**7] original design idea could subject Firestone to 
liability for injury caused by a product that was designed, 
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manufactured and sold by a different entity. Firestone 
argues that the court of appeals' decision creates an ex- 
pansive new cause of action for original design defects 
that is not recognized under strict liability tort law in 
Texas. 

The Barajases respond that the court of appeals was 
correct in reversing Firestone's summary judgment. The 
Barajases assert that Firestone's summary judgment mo- 
tion and proof did not meet the Barajases' allegations and 
proof that: (1) Firestone originally designed, patented, 
licensed and marketed the tirelrim combination using the 
15degree-bead-taper and low-flange-height features; (2) 
Firestone was the cause and the primary cause of such 
design becoming a standard for the tire-wheel industry; 
(3) Firestone was a producing, proximate and legal cause 
of the use of that design in the wheel in question; (4) 
Firestone originally designed, initiated, promoted, mar- 
keted and introduced to the tire-wheel and vehicle indus- 
tries the 16.5-inch nominal diameter (*613] drop-center 
single piece wheeVrim design such as the wheel in ques- 
tion; and (5) but for I**8] Firestone, this system would 
not exist today. 

The Barajas further argue that Firestone had a duty 
to warn users including their son, Jimmy, of the hazards 
associated with the use of its products. The Barajases 
conclude that because Firestone patented, marketed and 
licensed the 15-degree-bead-taper design and the low- 
flange-height feature and the 16.5-inch wheel, Firestone 
should be held accountable the same as if Firestone had 
manufactured the particular wheel in question. 

We granted Firestone's application for writ of error. 

11. APPLICABLE LAW 

A. NEGLIGENCE 

At common law, a negligence cause of action con- 
sists of: ( I )  a legal duty owed by one person to another; 
(2) a breach of that duty; and (3) damages proximately 
resulting from the breach. Greater Houston Tramp. Co. 
v. PhiIlips, 801 S.W.2d 523, 525 (Tex. 1990). A prerequi-
site to tort liability is the existence of a legally cogniza- 
ble duty. Graf v. Beard 858 S.W.2d 918, 919 vex .  
1993). Whether a duty exists is a question of law. Jo-
seph E- Seagram & Sons v. McGuire, 814 S. W.2d 385, 
387 (Tex. 1991); Greater Houston Tramp. Co., 801 
S. W.2d at 525. 

B. STRICT PRODUCTS LIABILITY 

In Texas, [**9] section 402A of the 
RFSTATEMENT (SECOND) O F  TORTS governs claims 
for strict liability in tort. See RESTATEiMENT 
(SECOND) OF TORTS J 402A (1965); Lubbock Mfg. 
Co. v. Sames, 598 S.W.2d 234, 236 (Tex. 1980); Arm- 

strong Rubber Co. v. Urquidez, 570 S.W.2d 374. 375-76 
(Tex. 1978). Section 402A defines the cause of action as: 

(1) one who sells any product in a defec- 
tive condition unreasonably dangerous to 
the user or consumer or to his property is 

. 	 subject to liability for physical harm 
thereby caused to the ultimate user or 
consumer, or to his property, if 

(a) the seller is engaged in the business of 
selling such a product, and 

@) it is expected to and does reach the 
user or consumer without substantial 
change in the condition in which it is sold. 

RESTA TEMENT (SECOND) O F  TORTS j' 402A (1965); 
Lubbock Mfg. Co.. 598 S.W.2d at 236. 

The rule applies to any person engaged in the busi- 
ness of selling products for use or consumption. Arm-
strong Rubber Co., 570 S. W. 2 d  at 375. To incur liability, 
a defendant does not have to actually sell the product; 
introducing the product into channels of commerce is 
enough. Armstrong Rubber Co [**lo] ., 570 S.W.2d at 
375. However, the product must reach the user or  con- 
sumer without substantial change in the condition it left 
the manufacturer's or seller's possession. See 
RESTATEMENT (SECOND) OF TORTS § 402A(I)(b) 
(1965); Armstrong Rubber Co., 570 S.W.2d at 375. 

If the original designer of a system or prototype 
gives the design to another party, this action alone is not 
enough to impose liability under a strict products liability 
theory. See Piscitello v. Hobart Corp., 799 F. Supp. 224, 
225-26 (D. Mass. 1992)(appIying Massachusetts law and 
holding that where a defendant did not manufacture, dis- 
tribute or sell a particular product at issue, but rather only 
designed the original product after which most of the 
products had been patterned over the years, does not irn- 
pose strict liability upon the original designer; Snyder v. 
ISC Alloys, LTD., 772 F. Supp. 244, 250 n.4 (W.D. Pa. 
199l)(applying Pennsylvania law and stating that under 
$ 402A, a seller can be held strictly liable only if the 
product reaches the injured user unchanged). 

Mere preparation of drawings or a prototype, does 
not constitute designing the eventual product from which 
liability does lie. See I**1I ]  Zanzig v. H. P.M. Corp., 
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134 111. App. 3d 617. 480 N. E.2d 1204, 1208. 89 111. Dec. 
461 (If/. App. Cf. 1985). See also Taffey v. City Tank 
Corp., 158 Ga. App. 130, 279 S.E.2d 264, 269 (Ga. Ct. 
App. 1981); Chemical Design v. American Standard, 847 
S. W.2d 488, 490-91 (Mo. Ct. App. 1993). 

In Texas. the existence of a duty to warn of the dan- 
gers of an alleged defective product is a question of law. 
Joseph E. [*614] Seagram & Sons v. McGuire, 814 
S. W.2d 385. 387 (Tex. 1991). A manufacturer generally 
does not have a duty to warn or instruct about another 
manufacturer's products, even though a third party might 
use those products in connection with the manufacturer's 
own product. See Walton v. Harnischfeger, 796 S. W.2d 
225, 226 (Tex. App.--San Antonio 1990, writ denied). 
Other jurisdictions reach the same conclusion. See 
Rastelli v. Goocfyear Tire & Rubber Co., 79 N. Y.2d 289, 
591 N.E.2d 222, 225-26, 582 N. Y.S.2d 373 (N.Y.  1992); 
Mitchell v. Sky Climber, Inc., 396 Mass. 629, 487 N.E.2d 
13 74 at 13 74-13 76 (Mass. 1985). 

Most jurisdictions require more than the mere act of 
licensing a design to impose strict products liability, and 
require some purposeful f**12J activity with respect to 
the design by the licensor as well. See 1A LOUIS R. 
FRUMER AND MELVIN I. FRIEDMAN, PRODUCTS 
LIABILITY § 5.15 (1995); See also 1 M. STUART 
MADDEN, PRODUCTS LIABILITY § 6.17 (1998). A 
mere licensor is not subject to strict products liability. 
See, e.g., Mechanical Rubber and Supply Co., v. Cater-
pillar Tractor Co.. 80 Ill. App. 3d 262, 399 NE.2d 722. 
723-24, 35 111. Dec. 656 (Ill. App. Ct. 1980); Harmon v. 
National Auto. Parts Ass'n, 720 F. Supp. 79, 81 (N.D. 
Miss. 1989); Ogg v. City of Springfield, 121 Ill. App. 3d 
25, 458 N E. 2d 1331, 1336, 76 Iff.  Dec. 531 (Ill. App. Cf. 
1984); Harrison v. ITT Corp., 198 A.D.2d 50, 603 
N. Y.S.2d 826 (N.X App. Div. 1993). 

Under traditional products liability law, the plaintiff 
must prove the defendant supplied the product that 
caused the injury. Gaulding v. Celotex Corp., 772 
S. W.2d 66, 68 (Tex. 1989); Armstrong Rubber Co., 570 
S.W.2d at 376. It is not enough that the seller merely 
introduced products of simiIar design and manufacture 
into the stream of commerce. Armstrong Rubber Co., 
570s. K 2 d d  376. 

C. CIVIL CONSPIRACY 

In Texas, a civil conspiracy is a combination by 
[**I31 two or more persons to accomplish an unlawful 
purpose or to accomplish a lawful purpose by unlawful 
means. Triplex Communications, Inc. v. Riley, 900 
S. W.2d 716, 719 (Ta.1995,; Mmsey v. Armco Steel Co.. 
652 S.W.2d 932, 934 (Tex. 1983). The "gist of a civil 
conspiracy" is the injury the conspirators intend to cause. 
Triplex Communications, 900 S. W.2d at 720; Schlum- 

berger Well Surveying Corp. v. Nortex Oil & Gas Corp., 
435 S.W.2d 854, 856 (Ta.1968). 

Civil conspiracy requires specific intent. For a civil 
conspiracy to arise, the parties must be aware of the harm 
or the wrongful conduct at the beginning of the combina- 
tion or agreement. See Triplex Communications, 900 
S W.2d at 719. One cannot agree, expressly or tacitly, to 
commit a wrong about which he has no knowledge. See 
Schlumberger WeN Surveying Corp., 435 S. W.2d at 857. 
Given the specific intent requirement, parties cannot en- 
gage in a civil conspiracy to be negligent. Triplex Com- 
munications, 900 S. W.2d at 720 n. 2. 

111. THE SUMMARY JUDGMENTS 

In the trial court, the Barajases' moved for partial sum- 
mary judgment against Keisey-Hayes. The Barajas ai-
leged that their summary judgment I**14j evidence 
showed, as a matter of law, that Kelsey-Hayes manufac- 
tured the wheel that caused Jimmy Barajas' death. Their 
evidence consisted of photographs of the wheel, the 
Budd Company's expert witness' deposition, Firestone's 
in-house expert's deposition, and the Barajas' expert wit- 
ness' affidavit. All the experts examined the photographs 
of the wheel. 

The Barajases' expert testified that he compared the 
photographs with wheels he knew Kelsey-Hayes manu- 
factured. He said the wheel in question was a 16.5-inch 
nominal diameter wheel. The wheel exhibited certain 
characteristics that assisted in identifying the manufac- 
turer. These characteristics included: ( 1 )  the disc was 
riveted to the rim as opposed to being welded; (2) a sin- 
gle locating pin on the disc the center which was on the 
same diameter as the centers of the bolt holes; and (3) the 
location and shape of the hub cap humps. After review- 
ing the photographs, other Kelsey-Hayes wheels, and 
Kelsey-Hayes drawings, and taking into account the 
characteristics of the wheel in [*615] question, the ex- 
pert concluded Kelsey-Hayes manufactured the wheel. 

He M e r  stated that three other wheel manufactur- 
ers did not manufacture the wheel. [**I51 He stated that 
a distinctive design feature of the wheel was that the disc 
was riveted to the rim. Whereas, in the case of the other 
three manufacturers, the disc was welded to the rim. He 
did not discuss any wheel Firestone manufactured. 

The Barajases offered the Budd Company expert's 
deposition. He testified that the wheel exhibited charac- 
teristics consistent with wheels Kelsey-Hayes manufac- 
tured. He identified the charac-teristics as rivets connect- 
ing the disc and rim instead of welds and the location and 
shape of the hub cap humps. He had not seen this combi- 
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nation of characteristics on any wheel manufactured by 
anyone other than Kelsey-Hayes. 

The Firestone expert testified that the Kelsey-Hayes 
wheel was consistent with the characteristics of the 
wheel in question. He said he had never seen a wheel 
with the characteristics of the wheel other than one made 
by Kelsey-Hayes. 

B. 

Firestone's principal summary judgment evidence was its 
expert witness' deposition. This expert was the same ex- 
pert the Barajases relied on in their partial summary 
judgment against Kelsey-Hayes. Firestone also relied on 
the Baraiases' summary judgment evidence. 

Firestone's expert testified that [**I61 Firestone's 
original design for a 15 degree bead seat taper wheel was 
for a 22.5-inch wheel suitable for an 18-wheel semi- 
tractor trailer rig. Later Firestone designed a 15-degree 
bead seat taper wheel with a 16.5-inch nominal diameter. 
This design was a dual wheel for use with two tires side 
by side. This design could be used only with 8- or 9-inch 
tires, and only for dual wheel application. 

Firestone's summary judgment evidence also 
showed that Kelsey-Hayes modified Firestone's original 
15 degree bead seat taper wheel design to design its own 
wheel. The Kelsey-Hayes design used the 15 degree bead 
seat taper. However, Kelsey-Hayes made its 16.5-inch 
nominal diameter wheel narrower so it would fit only 6- 
or 6.75-inch tires, and made it with a "hump bead." The 
Kelsey-Hayes wheel would fit only a single wheel by 
itself. Kelsey-Hayes manufactured its own narrow 16.5-
inch hump bead wheel. 

IV. THE ISSUE 

The summary judgment evidence is virtually undis- 
puted that Kelsey-Hayes manufactured and sold the 
wheel. The issue is whether Fuestone designed all or a 
component part of the wheel that caused Jimmy Barajas' 
death. 

The summary judgment evidence conclusively 
shows that the Kelsey-Hayes [**I71 wheel is substan- 
tially different from Firestone's original patented 15 de- 
gree bead seat taper wheel or Firestone's modified 15 
degree bead seat taper wheel. 

The principal differences are: (I)  Firestone's original 
15 degree bead seat taper wheel was for a 22-inch trac- 
tor-trailer truck wheel -- the Kelsey-Hayes design was 
for a 16.5-inch small truck wheel; (2) the Fuestone 
modified design was for a 16.5-inch nominal diameter 
wheel for a 8- or 9-inch tire application -- the Kelsey- 
Hayes design was for a 16.5-inch wheel for a 6- or 6.75- 
inch tire application; (3) Firestone welded the disc to the 

rim -- Kelsey-Hayes riveted the disc to the rim; (4) Fire-
stone's wheel had no hub cap hump -- Kelsey-Hayes' 
wheel had a hub cap hump; and (5) Firestone's 16.5-inch 
wheel was for dual wheel application - Kelsey-Hayes' 
16.5-inch wheel was for single wheel application. 

V. THE BARAJASES' CAUSES OF ACTION 

A. NEGLIGENCE 

Firestone conclusively showed it did not design, 
manufacture or sell the wheel in question. Accordingly, 
Firestone owed no duty to the Barajases. Firestone ne- 
gated an essential element of the Barajases' negligence 
cause of action. See Grafl 858 S.W.2d at 919. [**I81 
The Barajases and the court of appeals rely on Alrn V. 
Aluminum Co. of America, 71 7 S. W 2d 588-(Ta. 1986). 
to support [*616] the claim that a designer or manufac- 
turer of a product owes a duty to a consumer. However, 
Alm is easily distinguished on its facts. In Alm, Alcoa 
designed and marketed the bottle closure process. Alcoa 
designed the bottle cap. Alcoa designed, manufactured, 
and sold the bottle capping machine. See Alm, 717 
S.W.2d at 590. 

B. STRICT PRODUCTS LIABILITY 

Firestone proved that Kelsey-Hayes significantly 
changed the wheel's design. These design differences are 
enough to show, as a matter of law, that Firestone did not 
design all or a component part of the wheel. Firestone's 
summary judgment evidence showed that the product it 
originally designed and later modified reached the user 
with substantial changes in the condition it originally left 
Firestone's possession. See RESTATEMENT (SECOND) 
OF TORTS 3 402A(l)(b) (1965); Armslrong Rubber 
Co., 570 S. W.2d at 375. Firestone proved it did not intro- 
duce the wheel or a component part into the chai~nels of 
commerce. It is not enough that the original designer 
merely introduce a product [**I91 of similar design into 
the stream of commerce. See Armstrong Rubber Co.,570 
S.W.2d at 376. Firestone proved that it did not supply the 
product that caused Jimmy Barajas' death. See Gaulding, 
772 S. W. 2d at 68. 

The Barajases' theory is that Firestone should be liable in 
strict liability because it developed a design idea that 
another manufacturer -- Kelsey-Hdyes - copied, rnodi- 
fied, and used. Under this theory, the automobile manu- 
facturer who f m t  developed air bags could be held liable 
because other manufacturers used the idea, modified the 
design, and incorporated air bags in their own cars. If 
there were a successor company of the Wright Brothers, 
this company could be held liable because other airplane 
manufacturers borrowed the idea of aerodynamic wings. 
This is not the law. 
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As we have already held, Firestone did not design, conspiracy (**22] requires intent, parties cannot con- 
manufacture or sell the particular wheel in question. The spire to be negligent. Triplex Communications, 900 
summary judgment evidence shows only that Firestone S. W.2dat 720. n.2. 
originally designed and licensed the 15-degree-bead ta-
per and low-flange-height features of an automobile 
wheel. For a licensor to be strictly liable, the licensor 
must be an integral part of the overall marketing process 
that should [**20j bear the cost of injuries resulting 
from defective products. Imposition of strict liability 
demands more than an incidental role in the overall mar- 
keting program of the product. Here, the undisputed 
summary judgment evidence shows only that Firestone 
was the original designer and that it was not involved in 
the production, marketing or distribution of the Kelsey- 
Hayes defective product. Accordingly, the court of ap- 
peals erred in reversing summary judgment for Firestone 
under these circumstances. See Piscitello, 799 F. Supp. 
at 225-26. 

We reach the same conclusion about the Barajases' 
assertion that because Firestone was the original designer 
of the bead-taper, low-flange wheel that it  had a duty to 
warn their son about the alleged defective nature of the 
Kelsey-Hayes product. A manufacturer does not have a 
duty to warn or instruct about another manufacturer's 
products, though those products might be used in con- 
nection with the manufacturer's own products. Walfon, 
796 S. W.2d at 226; see also Baughman v. General Mo- 
tors Corp., 780 F.2d 1131. 1133 (4th Cir. 1986). 

Additionally, Firestone's summary judgment evi-
dence showed that it only introduced a concept, the 15- 
degree [**21] bead seat taper wheel, to the industry. The 
concept is an intangible which is not a product within the 
meaning of the RESTATEMENT (SECOND) OF 
TORTS. To impose strict products liability upon Fire- 
stone for the introduction of a concept, under the facts of 
this case, is contrary to the very essence of a products 
liability cause of action under Section 402A of the 
RESTATEMENT (SECOND) OF TORTS. Way v. Boy 
Scoub of America, 856 S. W.2d 230, 239 (Tex. App.-- 
Dallas 1993, writ denied). 

Accordingly, Firestone negated essential elements of 
the Barajases' strict products liability cause of action. See 
RESTATEMENT (SECOND) OF TORTS § 
402A(l)(a)(b) (1 965); Lubbock M f .  Co., 598 S. W.2d at 
236; Armstrong Rubber Co., 570 S. K 2 d  at 375. 

[*617] C. CIVIL CONSPIRACY 

Firestone proved it had no duty to the Barajases. Ac- 
cordingly, Firestone negated the Barajases' civil conspir- 
acy claim as a matter of law. Civil conspiracy is an inten- 
tional tort. Massey, 652 S. W.2d at 933. For a civil con- 
spiracy to m-se, the parties must be aware of the harm or 
wrongful conduct at the beginning of the agreement. 

The court of appeals relied on Rogers v. R. J. R q -
nol& Tobacco Co., 761 S. W.2d 788 (Tex. App.--
Beaumont 1988, writ denied), to conclude that a course 
of conduct, agreed upon by conspirators, does not have 
to involve a separate, distinct intentional tort to impose 
liability. See Barajas, 895 sW.2d at 794. However, in 
Triplex Communications, this Court expressly disap-
proved Rogers to the extent it held there can be a civil 
conspiracy to be negligent. See Triplex Communications, 
900 S. W.2d at 720 n.2. 

VI. SUMMARY 

Based upon the specific and unique facts of this case, we 
hold Firestone negated an essential element of each of 
the Barajases' causes of action. Firestone proved, as a 
matter of law, that it did not design, manufacture, or sell 
all or a component part of the wheel that caused Jimmy 
Barajas' death. We reverse the court of appeals' judg- 
ment, and render judgment that the Barajases take noth- 
ing from Firestone. 

James A. Baker, Justice 

OPINION DELIVERED: June 28, I996 

CONCURBY: Craig T. Enoch (In Part) 

DISSENTBY: [**23] Craig T. Enoch (In Part) 

DISSENT: 

The Court misconstrues the Barajases' allegations. 
There is no dispute between the parties that Firestone did 
not design, manufacture, or sell the particular wheel that 
killed Jimmy Barajas. Nor is there any dispute that Fire- 
stone did design the IS-degree bead seat taper with low 
flange height. The fact that Firestone did not design, 
manufacture, or sell the particular wheel at issue in this 
case is not dispositive of all the Barajases' claims. The 
Barajases specifically allege that Firestone's original de- 
sign for the 15-degree bead seat taper with low flange 
height is the design feature of the wheel that permits the 
mismatch between tire and wheel that occurred in this 
case and that caused the tire to explode. The issue, then, 
is not whether Firestone designed, manufactured, or sold 
the particular wheel in this case, but whether Firestone, 
solely as a designer of a component part of a product that 
causes injury, can be liable in strict products liability or 
negligence for its design. 

~ r i p l k  Communications, 900 S. W.2d at 719. Because a I 
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1 agree with the Court that Firestone is not liable in 
strict products liability. Strict liability rests on the defen- 
dant placing into the [**24] stream of commerce a de- 
fective product. Armstrong Rubber Co. v. Urquidez, 570 
S. W.2d 374. 376 (Tex. 1978). Firestone did not place any 
product into the stream of commerce. Rather, by granting 
a royalty-free license, Firestone only placed its design in 
the stream of commerce. 

I note that a non-manufacturer may, under certain 
circumstances, be  liable in the same manner as a manu- 
facturer or seller of a defective product. See 
RESTATEMENT (SECOND) OF TORTS 3 400 (1 965) 
(Selling as Own Product Chattel Made by Another). For 
example, a trademark licensor may be liable as an appar- 
ent manufacturer when the licensor is significantly in-
volved in the manufacturing, marketing, or distribution 
of the defective product. See Torres v. Goodyear Tire & 
Rubber Co., 163 Ariz. 88, 786 P.2d 939, 945 (Ariz. 1990) 
(trademark licensor that significantly participates in the 
overall process by which the product reaches consumers, 
and who has the right to c~n t ro l  the incidents of manu- 
facture or distribution is liable under section 402A of the 
Restatement); Burkerr v. Petrol Plus, 216 Conn. 65, 579 
A.2d26, 35 (Conn. 1990) (trademark licensor, absent any 
involvement in the production, marketing, I**25] or 
distribution of defective product, is not liable in strict tort 
liability or negligence); Connelly v. Uniroyal, Inc., 75 ill. 
2d 393, 389 N. E.2d 155, 163, 27 Ill. Dec. 343 (Ill. 
[*618] 1979) (trademark licensor liable in strict liability 
as integral part of  the marketing enterprise and participa- 
tion in the profits reaped by placing a defective product 
in the stream of commerce); Stanford v. Dairy Queen 
Prod., 623 S. W.2d 797, 805 (Tex. App.--Austin 198 1, 
writ refd n.r.e.) (trademark licensor that only authorized 
use of trade name was not an "actual vendor" of the de- 
fective product under section 400 of the Restatement); 
see also Rockwell, Annotation, Trademark Licensor's 
Liability for Injury or Death Allegedly Due to Defect in 
Licensed Product, 90 A. L.R. 4th 981 (1990); KEETON 
ET AL., PROSSER & KEETON ON THE LAW OF 
TORTS tj 100 (5th ed. 1984) (strict liability may extend 
to licensor who participates in the construction and sale 
of products made pursuant to a patent). But a mere de- 
signer of a defective product is not liable in strict liability 
because the apparent manufacturer doctrine does not 
apply when the party is not involved in the manufacture, 
sale, [**26) or installation of the product. Afiliated FM 
Ins. Co. v. Trane Co., 831 F.2d 153, 155-56 (7th Cir. 
1987). 

As Firestone is not a manufacturer, seller, or appar- 
ent manufacturer of the wheel causing Jimmy Barajas's 
death, Firestone is not liabIe in strict products liability 
for the Barajases' damages. I concur with the Court's 

judgment reversing and rendering judgment for Firestone 
on the Barajases' strict products liability claims. 

I do not agree, however, with the Court's treatment 
of the Barajases' negligence claims. Unlike strict prod- 
ucts liability, liability in negligence is not premised on 
placing a defective product into the stream of commerce. 
The Court in Alm v. Aluminum Co. of Am., 71 7 S. W.2d 
588, 591 (Tex. 1986). held that a designer who was not a 
manufacturer or seller of the product causing the injury 
had a duty to exercise ordinary care in its design and a 
duty to warn users of hazards associated with the use of 
the designed product. 

In Alm, the plaintiff sued the Aluminum Company 
of America (Alcoa) for injuries he sustained when a bot- 
tle cap exploded off a soda bottle he had purchased at a 
grocery store. Alcoa designed the bottle cap but did 
[**271 not manufacture or sell the bottle cap or the bot- 
tle. Alcoa did design, manufacture, and sell a bottle cap- 
ping machine, and designed and marketed a process for 
capping bottles. The Court expressly defined the issue in 
terms of the duty owed by a "designer who is not a 
manufacturer." Alm. 717 S. W.2d at 590. The Court first 
recognized that a designer who is not also the manufac- 
turer should share the same duty to develop a safe de- 
sign. Id. at 591. It makes little sense to hold liable a 
manufacturer who purchased or obtained by license 
someone else's design, but not the party ultimately re- 
sponsible for the design. A negligent design claim should 
not fail simply because the design is divorced from the 
manufacture of the product. Moreover, while a manufac- 
turer may have independent liability for failing to test a 
product design, it should have a right of indemnity 
against a designer who licensed or sold a negligent de- 
sign to the manufacturer. 

The Court misconstrues the Barajases' allegations to 
avoid Afm. The Court concludes that because Firestone 
did not design, manufacture, or sell the wheel in ques-
tion, Firestone owed no duty. 927 S.W.2d at 613. Con-
trary to the Court's [**28] framing of the issue, the 
Barajases allege that Firestone designed the feature of 
the Kelsey-Hayes wheel that caused the injury -- the 15- 
degree bead seat taper with low flange height. The fact 
that Firestone did not design, manufacture, or sell the 
particular wheel at issue in this case is irrelevant for a 
negligent design claim. Firestone designed the feature of 
the wheel alleged to be defective and alleged to have 
caused Jimmy Barajas's death. Firestone had a duty to 
exercise ordinary care in its design of the 15-degree bead 
seat taper. Alm, 71 7 S. W.2d at 59 1. 

Moreover, the Court's attempt to distinguish Alm on 
its facts is unpersuasive. The sole basis for imposing any 
design-related duties on Alcoa was as a non-
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manufacturing designer of the bottle capping process that 
caused the plaintiff's injury. Firestone, as the designer of 
the feature of the wheel alleged to have caused the tire 
explosion, is n o  different than Alcoa. Nothing in Alm 
[*619] suggests that the design-related duties derived 
from the fact that Alcoa did more than design the bottle 
capping process. 

The fact that Firestone has a duty of ordinary care in 
its design is not dispositive (**29] of liability. Unlike 
strict products liability, in which a plaintiff need only 
prove the design was defective without regard to the de- 
signer's negligence, the Barajases must prove Firestone 
was negligent in developing its design. Further, in this 
case there is evidence that Firestone's design was modi- 
fied by Kelsey-Hayes. Accordingly, the Barajases would 
face difficult burdens of proof on both breach of duty 
and causation. 

But Firestone sought summary judgment asserting 
only that because it did not design, manufacture, or sell 
the particular wheel involved in this case, it owed no 
duty to Jimmy Barajas. A h  recognized a duty of non- 
manufacturing designers to exercise ordinary care in the 
design of a product. This duty is not dependent on 
whether Firestone placed the injury-causing product into 
the stream of commerce, but rather derives from Fire- 
stone's actions as designer. The duty should be the same 
whether the designer designed the entire product or a 
component part alleged to have been the cause of injury. 
Because Firestone designed the feature of the wheel al- 
leged to have caused the tire explosion -- the 15degree 
bead seat taper with low flange height -- Firestone owed 
[**30] a duty of ordinary care in its design. 

The fact that Firestone's design has become an in- 
dustry standard does not militate against a duty. Liability 
should not be more limited the more widely adopted a 
design is by an industry. To the contrary, a designer who 
offers up its design for a product through a royalty-free 
Iicense in the hopes of gaining widespread adoption of 
the design in the industry militates in favor of a duty. 

Alm also recognizes a designer's duty to warn of 
hazards associated with the design. The Court stated: 

There is no reason to distinguish a de- 
signer, who has intimate knowledge of a 
designed product, from a retailer, whole- 
saler or manufacturer. Alcoa designed the 
closure system. It is the failure of that sys- 
tem which caused [the plaintiffs] injury. 
There can be no justification for requiring 
a user of Alcoa's closure technology to 

warn of its hazards while not holding Al 
coa to the same duty. 

A h ,  717 S.W.2d a! 591.The Barajases allege a negli- 
gent failure to warn claim. Under Alm, as a non-
manufacturing designer, Firestone has a duty to warn of 
the hazards associated with its design of the 15-degree 
bead seat taper if a reasonably [**31] prudent person in 
the same position would have warned of the hazards. Id. 
The Court incorrectly resolves the failure to warn issue 
by concluding that one manufacturer has no duty to warn 
or instruct about another manufacturer's product. Fire- 
stone's role in this case is not as a manufacturer, but as a 
designer. Alm plainly recognizes a designer's duty to 
warn of hazards of its design. 

In sum, the Court correctly concludes that Firestone 
is not liable in strict products liability because the sum- 
mary judgment evidence establishes that Firestone did 
not design, manufacture, or sell the particular wheel in- 
volved in this case. That summary judgment evidence, 
however, does not entitle Firestone to summary judg- 
ment on the Barajases' negligence claims because those 
claims are not dependent on having placed the particular 
product at issue in the stream of commerce. A designer's 
duty of ordinary care and duty to warn derive from the 
conduct in designing a product; that duty should not van- 
ish simply because the design is developed by someone -.other than the manufacturer. 

Like the designer in Alm, Firestone designed the feature 
of the product alleged to have caused Jimmy [**32] 
Barajas's death. The Court misconstrues the Barajases' 
allegations a n 4  in so doing, provides a false basis for 
distinguishing Alm. Firestone owed a designer's duty of 
ordinary care and duty to warn. It was not entitled to 
summary judgment on the Barajases' negligence claims. 
For these reasons, I concur in that part of the Court's 
judgment reversing the court of appeals' judgment and 
rendering judgment for Firestone on the Barajases' strict 
liability claims. I dissent from the Court's judgment 
[*620] reversing and rendering on the Barajases' negli- 
gence claims. I would affirm the reversal of summary 
judgment on the Barajases' negligence claims and re-
mand those claims to the trial court. 

Craig T. Enoch 

Opinion delivered: June 28, 1996 
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This appeal involves two wrongful death and survival 
actions filed by appellees Nancy L. Grewe, individually, 
Rosanna Wood, individually and as personal representa- 
tive of the Estate of Nollie P. Wood, and Majorie 
Grewe, as personal representative of the Estate of Keith 
K. Grewe, that were consolidated for trial in the Circuit 
Court for Baltimore City. The parties agree that appel- 
lees' decedents died of mesothelioma, but disagree that 
the evidence at trial demonstrated that their diseases and 
resulting deaths were caused by their exposures to the 
asbestos-containing brake and clutch products of  the 
appellant, Ford Motor Company ("Ford"). nl Ford raises 
a number of challenges to the judgments entered in favor 
of appellees including challenges to the jury selection 
[***3] process and challenges to certain of the trial 
court's evidentiary rulings. In addition, Ford maintains 
that the evidence in [*9j the Wood case was insufficient 
to support the judgment against Ford. Finally, Ford as-
serts that the trial court should have applied the none- 
conomic damages cap to the survival/ioss of consortium 
portions of the judgments. For the reasons set forth be- 
low, we shall reverse the judgment in favor of Mrs. 
Wood and affum the judgment in favor of the Grewe 
appellees. 

n l  These cases were tried with a third case 
that did not proceed to verdict and in which Ford 
was not a defendant. 

At the time suit was initiated in these cases, 
Ford was only one of  many manufacturers or 
suppliers o f  asbestos-containing products named 
as a defendant in these cases. By virtue of settle- 
ments and voluntary dismissals, most of which 
occurred prior to jury selection, Ford was the 
only remaining defendant in these cases at the 
time the jury began its deliberations. 
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QUESTIONS PRESENTED 

Ford inquires on appeal: [***4]  

1. Whether the trial court committed reversible error 
by not striking two jurors for cause. 

2. Whether the trial court committed reversible error 
by denying Ford its right to Maryland Rule 2-512(c) in- 
formation. 

3. Whether the trial court committed reversible error 
in refusing to ask Ford's voir dire questions. 

[**I3191 4. Whether the trial court committed re- 
versible error in overruling Ford's Batson challenges. 

5. Whether there was sufficient evidence of Mr. 
Wood's exposure to Ford's brake and clutch parts to 
submit to the jury the issue of substantial factor causation 
in the Wood case. 

6. Whether the trial court committed reversible error 
in refusing to permit Ford to introduce evidence of expo- 
sure of Grewe and Wood to other asbestos products to 
prove alternative causation. 

7. Whether the ma1 court committed reversible error 
in rehsing to apply the noneconomic damages cap to the 
survivaVloss of consortium claims. 

In addition to those questions presented by Ford, 
Mrs. Wood's arguments regarding Ford's question 5 raise 
the novel question of whether Ford can be held liable for 
failure to warn of  the latent dangers of asbestos-
containing brake and clutch products that it neither 
[***5] manufactured nor placed into the stream of 
commerce. 

[*lo] FACTS 

Nollie Wood was employed as a garageman at the 
United States Post Office Preston Street Garage in Bal- 
timore City fiom 1948 to 1952. Although Mr. Wood did 
not work on brakes and clutches, there was evidence that 
Mr. Wood worked "within feet" of mechanics who did 
work on brakes and clutches at a rate of between three 
and nine jobs a day. The brake and clutch parts contained 
asbestos and produced dust when they were replaced. In 
particular, Ford acknowledged that its brake linings, pre- 
sumably similar in composition, were 40 to 60 percent 
chrysotile asbestos by weight. Dust was created during 
the replacement of brakes in a number of different ways. 
During normal use of  brakes, dust accumulates in the 
brake drums, and it was a common practice at the Pre- 
ston Street Garage to use an air hose to blow out the dust 
from old brakes. The use of the air hose caused asbestos 
dust to be blown throughout the garage. In addition, dur- 
ing the process of replacing brakes, workers were re- 
quired to grind the brake shoes so that the brakes prop- 

erly fit the vehicles. This grinding process also would 
create dust. Finally, dust was created [***61 when the 
garage was swept at the end of each day. 

It is undisputed that a majority of the vehicles that were 
serviced at the Preston Street Garage were Ford vehicles 
that were manufactured in the late 1920s and early 
1930s. It further is undisputed that the vehicles did not 
contain their original brake and clutch part. by the time 
Mr. Wood began working at the Preston Street Garage in 
1948. The two coworker witnesses who testified on be- 
half of Mr. Wood could not identify the manufacturers of 
the replacement brakes and clutches that were used at the 
Preston Street Garage between 1948 and 1952, and there 
was no documentary evidence, such as invoices or pur- 
chase orders, identifying the manufacturer of the brake 
and clutch products to which Mr. Wood was exposed. 

Mr. Wood was diagnosed with mesothelioma in 
January, 1990, and he died on May 26, 1990. Experts 
testifying on [*I I ]  behalf of Mr. Wood offered the opin- 
ion that, to a reasonable degree of medical certainty, Mr. 
Wood's mesothelioma was caused by his exposure to 
respirable asbestos fibers emanating from brake and 
clutch work at the Preston Street Garage between 1948 
and 1952. Ford contends that expert testimony excluded 
by the trial [***7] court would have shown that the most 
likely cause of Wood's mesothelioma was his exposure 
to amphibole asbestos fibers in ship insulation when he 
worked as a longshorem~ from 1942 until 1947. 

The jury awarded $ 2,000,000 for Mrs. Wood's 
wronghl death claim, $ 840,000 for her loss of consor- 
tium claim, and $ 3,467,727 for the survival action, $ 
3,450,000 of which was for noneconomic damages, for a 
total verdict of $ 6,307,727. The trial court denied Ford's 
post-trial motion to apply to the survival action and loss 
of consortium claim the statutory cap on noneconomic 
damages set forth in $ 11-108 ofthe Courts & Judicial 
Proceedings Article ("CJ"). 

Keith Grewe was employed as a mechanic at For- 
eign Motors in Baltimore City from 1957 through De- 
cember of 1992, where he regularly worked on brakes 
and clutches. Mr. Grewe worked with Ford brakes at 
least [**1320] weekly. Mr. Grewe testified that when 
he worked on Ford vehicles, he used Ford replacement 
brake and clutch parts because they fit better than the 
parts supplied by other companies. Mr. Grewe was ex- 
posed to dust containing asbestos during the repair of 
brakes when the worn parts were removed and com-
pressed air was used to blow the dust [***8) from the 
drums. Mr. Grewe testified that dust would get all over 
him and that he could taste the dust and would breathe it. 
Mr. Grewe also was exposed to dust when installing new 
brakes since he was required to use a file, hacksaw, and 
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sandpaper in preparing the asbestos facings for installa- 
tion. 

In October 1992, at age 56, Mr. Grewe sought medi- 
cal attention for symptoms related to fluid which had 
accumulated around his lungs. Mr. Grewe was diagnosed 
with mesothelioma in January 1993, and he died on Oc- 
tober 14, 1993. Mr. Grewe's medical experts testified 
that, to a reasonable degree [*I21 of medical certainty, 
Mr. Grewe's occupational exposures to Ford's asbestos- 
containing brake and clutch products were a substantial 
factor in causing his mesothelioma and resulting death. 
Ford contends that the trial court erred in excluding evi- 
dence that would have demonstrated that Mr. Grewe was 
exposed to asbestos while working as a sheet metal 
worker in the mid-1950s, and while using asbestos- 
containing joint compound while remodeling homes in 
the mid to late 1960's. 

The jury awarded $ 4,000,000 for Mrs. Grewe's 
wrongful death claim, $ 1,000,000 for her loss of consor- 
tium claim, and $ 3,069,934 for [***9] the survival ac- 
tion, % 3,000,000 of which was for noneconomic dam- 
ages, for a total verdict of $ 8,069,934. The trial court 
denied Ford's post-trial motion to apply to the survival 
action and loss of  consortium claim the statutory cap on 
noneconomic damages set forth in CJj 11-108. 

DISCUSSION 

Jury Selection 

Jury selection in Maryland is regulated by Title 8, 
Subtitle 2 of the Courts and Judicial Proceedings Article. 
Hunt v. State, 345 Md 122, 143, 691 A.2d 1255, cert. 
denied, U.S. , 117 S. Cf. 2536, 138 L. Ed 2d 1036 
(1997). "Modeled after the Jury Selection and Service 
Act of 1968, 28 U.S.C. 186169 (1994), the selection 
process set forth in that subtitle necessarily embodies the 
Sixth Amendment's right to an impartial jury." Id. "A 
fimdamental tenet underlying the practice of trial by jury 
is that each juror, as far as possible, be 'impartial and 
unbiased."' Langley v. State, 281 Md. 337, 340, 378 A.2d 
1338 (1977) (citing Waters v. State, 51 Md 430, 436 
(1879)). "The objective of  this tenet is to assemble a 
group of jurors capable of deciding the matter before 
them based solely upon the facts presented, 'uninfluenced 
by any extraneous considerations. [***lOj . . ."' Id. 

[*I31 A. Challenges for Cause 

In a civil trial, a "party may challenge an individual 
juror for cause. A challenge for cause shall be made and 
determined before the jury is sworn, or thereafter for 
good cause shown." Md. Rule 2-5 12(e); see also CJ 3 8-

210(b)(5). "In determining whether a juror should be 
excused for cause, the general question is whether a per- 
son holds a particular belief or prejudice that would af- 
fect his ability or disposition to consider the evidence 
fairly and impartially and reach a just conclusion." King 
v. State, 287 Md 530,535, 414 A.2d 909 (1980). "The 
proper focus is on the venire person's state of mind, and 
whether there is some bias, prejudice, or preconception." 
Davis v. State, 333 Md 27, 37, 633 A. Zd 867 (1993). 

During the course of voir dire, the trial court asked 
the prospective jurors if there were "any members of this 
panel or any member of their immediate family who has 
been involved or had a claim filed for an asbestos-related 
disease?" Appellant asserts that, in response to this ques- 
tion, seven panel members explained how their relatives 
"had been involved or had a claim filed for an asbestos-
related disease" [***I I] as follows: 

Juror No. 199 -- His brother worked at Domino 
Sugar and filed a claim. The trial court struck him with- 
out inquiring whether [**1321] this fact would interfere 
with his ability to be fair to the parties. 

Juror No. 155 -- Her father had black lung; her 
mother receives his pension for it. The trial court ex- 
plained to the juror that "that is not asbestos." When 
asked if this fact would interfere with her ability to be 
fair to the parties, she stated: "I don't know. I don't know. 
I really don't. I am not sure." 

Juror No. 98 -- Her brother-in-law had a claim that 
has been resolved; he receives residual benefits. When 
asked if this fact would interfere with her ability to be 
fair to the parties, she stated: "I don't think so." 

Juror No. 109 -- His uncle recently settled a suit 
with an unknown asbestos company. When asked if this 
fact would [*I41 interfere with his ability to be fair to 
the parties, he stated: "I am unsure. Yes, I guess." 

Juror No. 195 -- His father has a claim for asbestos. 
The trial court struck him without asking whether this 
fact would interfere with his ability to be fair to the par- 
ties. 

Juror No. 187 -- Her father has an asbestos case and 
was represented by Peter [***I21 Angelos (the same law 
fum that represented Mr. Grewe). The trial court m c k  
her without asking whether this fact would interfere with 
his ability to be fair to the parties. 

Juror No. 200 -- "[His] fiancee is seeking an asbestos 
claim." The trial court struck him without inquiring 
whether this fact would interfere with his ability to be 
fair to the parties. 

(Appellant's Brief at 7-8). 
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The trial court struck all of the foregoing jurors for 
cause with the exception of Juror No. 98. Although the 
defendant companies n2 had moved to strike Juror No. 
98 for cause as well, the trial court denied that motion 
without an explanation. Ford contends that the trial 
court's r e h a 1  to  strike Juror No. 98, or at least make 
further inquiry o f  her, constituted an abuse of discretion. 
Ford contends that Juror No. 98's response to the trial 
court's inquiry was just as equivocal as the responses of 
Jurors Nos, 155 and 109. Further, Ford cites the trial 
court's failure to question Jurors Nos. 199, 195, 187 and 
200 as support for its assertion that the trial court lacked 
a rationale for refusing to strike Juror No. 98. Ford irn-
plies that the trial court's differential treatment of these 
jurors [***I31 was arbitrary and capricious. 

n2 In the proceedings below, an objection 
made by one of the defendants was made on be- 
half of all of the defendants, and an objection 
made by one of the plaintiffs was made on behalf 
of all of  the plaintiffs, unless the individual de- 
fendant or plaintiff expressly opted out of the ob- 
jection. 

We note first of all that the trial court's reasoning for 
questioning some of the jurors but not others is apparent 
from a review of the record. Specifically, each of the 
jurors that the trial court stmck without questioning had a 
very close [*IS] relationship (brother, father, or fiancee) 
with an individual who had an asbestos-related claim. 
Further, Jurors Nos. 195 and 200 were related to indi- 
viduals with pending, as opposed to resolved, claims. 
Jurors Nos. 98 and 109 had more attenuated relationships 
with individuals, brother-in-law and uncle respectively, 
who had resolved asbestos-related claims. Juror No. 155 
revealed that her father had black lung disease, not an 
asbestos-related disease. The [***I41 trial court ex-
plained to the juror that black lung was not asbestos- 
related, but nevertheless asked her whether that fact 
would interfere with her ability to judge the case fairly 
and impartially. 

Similarly, we do not agree with Ford that Juror No. 
98's response was just as equivocal as responses supplied 
by Jurors Nos. 155 and 109. The hesitancy and uncer- 
tainty of the responses given by Jurors Nos. 155 and 109 
is apparent from the face of the trial transcript. By con- 
trast, the response "I don't think so" may express a de- 
gree of hesitancy or no hesitancy at all depending upon 
its delivery. In quoting Juror No. 98, Ford adds emphasis 
to the word "think" and informs us that it was preceded 
by a hesitant pause. That information, however, is not 
contained in the record. The trial judge had the opportu- 
nity to observe Juror No. 98's facial expressions, intona- 

tion, and all of the subtle nuances that would render "1 
don't think so" equivocal or unequivocal. Accordingly, 
[**I3221 we must defer to the trial judge's ability to 
interpret the response. 

Ford also challenges the trial court's denial of the de- 
fendant companies' motion to strike Juror No. 123. In 
response to the trial court's question regarding [***IS] 
hardships, Juror No. 123 revealed that she had an ap- 
pointment on June 25, 1996, "a follow-up [for] lung can- 
cer." Ford maintains that the fact that the plaintiffs had 
mesothelioma, a cancer affecting the lungs, and that Ju- 
ror No. 123 had lung cancer, required the trial court to 
strike Juror No. 123 for cause or, at the very least, make 
further inquiry of her regarding whether that fact would 
affect her ability to be fair and impartial. Ford argues that 
the trial judge's introductory description of [*I61 the 
cases was insufficient to signal to prospective jurors that 
the cases were about a type of cancer affecting the lungs. 
Hence, the trial court's general question regarding bias 
would not necessarily be sufficient to uncover any bias 
Juror No. 123 may have had. We disagree with Ford's 
position. 

In Davis v Sfate, 333 Md 27, 633 A.2d 867 (1993). 
the defendant requested that the trial judge ask during 
voir dire whether any member of the venire was em-
ployed as a law enforcement officer or had friends or 
relatives employed in the law enforcement field. The 
defendant in Davis contended that he had a right to know 
such information because the prosecution's case hinged 
upon the testimony [***I61 of a police officer, and such 
a person would be more likely to believe a police officer 
than a criminal defendant. The trial judge refused the 
defendant's request, and the Court of Appeals a f f i i e d .  
The Court held that, although the trial court could, in its 
discretion, have asked such a question, it was not re-
quired to ask such a question. 

The Court fmt  noted that the scope and form of voir 
dire rests firmly within the trial judge's discretion, and 
further, that the purpose of voir dire is "to ascertain 'the 
existence of cause for disqualification and for no other 
purpose.'" Id. at 34 (quoting McGee v. State, 219 Md. 53, 
58, 146 A.2d 194 (1959) (quoting A d a m  v. State, 200 
Md. 133, 140, 88 A.2d 556 (1952) (citations omitted)). 
Although parties to a jury trial have a right to have ques- 
tions propounded to prospective jurors concerning a spe- 
cific cause for disqualification, id. (quoting Casey v. Ro-
man Catholic Archbishop, 217 Md. 595, 605, 143 A.2d 
627 (1958)), the Court determined that the question pro- 
posed by Davis was not such a question because an af- 
firmative answer would not automatically disqualify the 
prospective juror. The Court further stated that in gen- 
eral, [***I71 the professional, vocational, or social 
status of a prospective juror is not a dispositive factor 
establishing cause to disqualify. Rather, the proper focus 
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is on the venire person's state of mind, and whether there 
is some bias, prejudice or preconception. Short of those 
instances where there is a demonstrably strong correla- 
tion between [*I71 the status in question and a mental 
state that gives rise to cause for disqualification, mere 
status or acquaintance is insufficient to establish cause 
for disqualification of a prospective juror. 

333 Md. at 37. 

J U as the professional, vocational or social status of ~ 

a prospective juror does not establish that the juror is 
biased, neither does a prospective juror's affliction with a 
particular disease establish that the juror is biased. Just as 
a police officer would not necessarily be more likely to 
believe a police officer, a juror suffering from lung can- 
cer is not necessarily more likely to believe plaintiffs 
who had a similar disease. The fact of Juror No. 123's 
lung cancer arguably might influence her sympathy for 
the plaintiffs. As we stated recently, however, a jury is 
not expected to judge a case without sympathy. See 
Fowlkes v. State, [***181 11 7 Md. App. 573, 584, 701 
A.2d 862 (1997). ("[A] jury is expected to decide a case 
without bias or prejudice; it is not expected to do so 
without sympathy but is expected to follow the court's 
instruction that it not be unduly swayed by it.") (empha- 
sis in original). Accordingly, the trial court did not err in 
refusing to strike Juror NO. 123. 

Similarly, the trial court did not abuse its discretion 
in refusing to voir dire Juror NO. 123 regarding her ill- 
ness. As we discuss more fully below, when a party re-
quests inquiry regarding a specific area of [**I3231 
potential bias, the trial court must engage in such inquiry. 
Davis, 333 Md. at 47. In this case, there was no request 
for voir dire regarding a specific area of potential bias. 
n3 

n3 Ford's proposed voir dire regarding lung 
cancer and other lung diseases sought very broad 
and general information. It was not crafted to 
elicit specific areas of potential bias. Addition- 
ally, as follow-up, the trial court was not re-
quested to elicit the juror's belief whether her ill- 
ness was related to asbestos exposure. Given that 
the trial court only questioned the panel regarding 
asbestos-related claims, and not asbestos-related 
illnesses, such a question arguably would not 
have been covered by the trial court's voir dire. 

While we do not fmd reversible error, we note that a 
in this case have been to 

more expansive voir dire on issues of lung disease and, 
in introductory remarks, to explain to the panel that 

~nesothelioma is a cancer affecting the lungs. See 
Fowlkes,117 Md. App. at 586. Such an approach would 
not significantly lengthen voir dire and would decrease 
the possibility that a prospective juror who should be 
disqualified for cause will not be identified. 

B. Rule 2-512(c) Information 

Ford next contends that the trial court committed re- 
versible error by denying Ford's right to receive Rule 2- 
5 12(c) information. Rule 2-512(c) provides as follows: 

Jury List. -- Before the examination of jurors, each 
party shall be provided with a list of jurors that includes 
the name, age, sex, education, occupation, and occupa- 
tion of spouse of each juror and any other information 
required by the county jury plan. When the county jury 
plan requires the address of a juror, the address need not 
include the house or box number. 

Such information is derived from juror qualification 
forms that are completed by each prospective juror. See 
Md. Code AM., CJ, 

3 [***20) 8-202 (1995 Repl. Vol., 1997 Suppl.). Rely- 
ing on the rationale of Booze v. State,347 Md. 51, 68-69, 
698 A.2d 1087 {1997), n4 Ford argues that the purpose of 
providing parties with Rule 2-512(c) information is to 
enable them to exercise their peremptory challenges in- -
telligently and strategically. ~ o i d  further argues that such 
information is useless to the parties if it is inaccurate. 

n4 In Booze, the Court of Appeals held that 
Rule 4-312(g) requires that, to the extent possi- 
ble, parties should have the full panel of prospec- 
tive jurors before them before being required to 
exercise their peremptory challenges. 347 Md at 
69. 

Prior to voir dire, one of the defendant companies 
indicated to the trial court that the voir dire process of a 
prior trial before the court had revealed certain inaccura- 
cies in the juror [*I91 occupational information that had 
been supplied to the parties. Counsel asked that the trial 
court avoid a similar situation in this case by verifying 
the jurors' occupational information during voir [***21] 
dire. Although the trial judge initially indicated a will- 
ingness to accommodate the parties, when he was asked 
again after voir dire had commenced, he declined to en- 
gage in such questioning based upon the holding in 
Davis, supra. 

In Davis, the Court of Appeals expressly declined 
Davisqs invitation to broaden the scope of mandatorr. voir 
dire to include inquiry that would aid a party in the exer- 
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cise of its peremptory challenges. Instead, it reaffirmed 
the principle that any questioning that seeks information 
to aid the parties in their exercise of peremptory chal- 
lenges is wholly discretionary with the trial judge. In 
particular, the Court held that occupatior~al information 
generally is the type of information that falls into the 
category of discretionary, as opposed to mandatory, voir 
dire. Davis, 333 Md at 37-38. Generally, the trial judge 
may, but need not, ask questions regarding occupation. 
Id. Absent some alternative remedy provided by Rule 2-
512(c) or the statutory scheme of Title 8, Subtitle 2 of 
the Courts & ~udic ia l  Proceedings Article, the reasoning 
in Davis applies to Ford's 2- 5 12(c) challenge. 

Section 8-20 1 provides that each circuit court 
[***22] shall maintain a jury selection plan. Section 8- 
202 provides that each jury selection plan shall specify 
detailed procedures to be followed by the jury commis- 
sioner or clerk in selecting jurors at random from voter 
registration lists or other sources, CJ § 8-202(2), 
[**I3241 and provides for a juror qualification form 
which asks each potential juror certain information in- 
cluding occupation and occupation of spouse. CJ $ 8-
202(5). Section 8-205 provides that, when directed by 
the circuit court, the clerk or jury commissioner shall 
publicly draw at random, from the master jury wheel, the 
names of as many persons as are required for jury ser-
vice. Section 8-206 provides for the mailing of juror 
qualification forms to those persons selected pursuant to 

8-205, with instructions that the form be completed 
ff20] and returned within ten days. Section 8-206(c) 
provides that when a person appears for jury service, or 
is interviewed by the jury judge, clerk or jury commis- 
sioner, the person may be required to fill out another 
juror qualification form in the presence of the jury com- 
missioner or the clerk of the court, and at that time, if it 
appears warranted, the person may be questioned, but 
only about [***23] his responses to questions contained 
on the form and grounds for his excuse or disqualifica- 
tion. The clerk or jury commissioner shall note any addi- 
tional information thus acquired on the juror qualifica- 
tion form and transmit it to the jury judge. 

While 9 8-206 gives the trial court the power to 
seek updated juror qualification information at the time a 
prospective juror appears for jury service, it does not 
require that such information be questioned or upddted. 
Rule 2-5 12(c) merely provides that the information con- 
tained on the jury qualification form be transmitted to the 
parties. It does not require that the parties receive more 
recent or current information. 

Subsection 8-21 1(b) provides that any party to a 
civil case may, before voir due  begins, move to stay the 
proceedings on the ground of substantial failure to com- 
ply with the jury selection procedures of Subtitle 2. Sub- 
section 8-21 1(d) provides that where the trial court finds 

that there has been a substantial failure to comply with 
the selection procedures of Title 8, other than those con- 
tained in $ 8-103, n5 and that the failure is likely to be 
prejudicial to the moving party, the court shall stay the 
proceedings pending [***241 selection of the jury in 
conformance with Title 8. 

n5 Section 8-103 provides that "[a] citizen 
may not be excluded from service as a grand or 
petit juror in the courts of the State on account of 
race, color, religion, sex, national origin, or eco- 
nomic status." Where there has been a violation 
of this section, the likelihood of prejudice need 
not be demonstrated, but instead, is presumed. 
See CJ$ 8-2ll(d)(l). 

[*21] Title 8 provides a statutory remedy only in 
those instances in which the moving party has demon- 
strated (1) a substantial failure to comply with the selec- 
tion procedures of Title 8, and, (2) when the violation is 
other than a $ 8-103 violation, that the moving party is 
likely to be prejudiced by the substantial failure. Further, 
a ij 8-21 1 challenge is timely only if made prior to voir 
dire. That is true even if the party was unaware of the 
reasons for the challenge prior to the commencement of 
voir dire. See Hunt, 345 Md. at 143-46 (preventing, un- 
der ij 8-21 l(a), the criminal equivalent of $ [***25] 8-
21 I@), defendant in capital murder case from raising 
challenge post-voir due). 

In this case, the defendants did state their challenge 
prior to the commencement of voir dire. They did not 
demonstrate, however, either substantial failure to com- 
ply with the jury selection process of Title 8, or a Iikeli- 
hood of prejudice. In order to obtain a stay at this junc- 
ture, the defendants would have had to demonstrate (I)  
substantial noncompliance with the statutes governing 
the dissemination and completion of juror qualification 
forms (e.g., due to clerical error, juror qualification 
forms sent to prospective jurors do not include a question 
regarding the occupation of  the juror's spouse), and (2) 
that the defendants likely would be prejudiced by such 
substantial noncompliance. 

While it is true that a few inconsistencies in the oc- 
cupational information were revealed during voir dire, 
such inconsistencies could have been due to recent 
changes in occupation, and are not evidence of substan- 
tial failure to comply with the procedures governing dis- 
semination and collection of juror qualification forms. 
Further, given that the discrepancies were uncovered 
after the commencement of voir dire, Ford, [***26] 
under the reasoning of Davis, was entitled to verification 
of such information only if it could demonstrate that the 
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information was linked to 1**1325] probable bias. That 
is a demonstration Ford was unable to make. 

We are cognizant of the fact thaf as a practical mat- 
ter, a party often will not learn of inaccuracies in Rule 2-
512(c) [*221 information until after the commencement 
of voir dire. It i s  a t  this point that trial judges, under their 
broad discretion t o  fashion voir due, have the ability to 
rectify such discrepancies. 

C. Ford's Proposed Voir Dire 

Further, Ford contends that the trial court committed 
reversible error when it r e h e d  to ask the venire panel 
the voir dire proposed by Ford. Ford submitted proposed 
voir dire containing forty-four questions. The trial court 
declined to ask the  voir dire submitted by Ford or any of 
the other parties, and instead, limited voir dire to the fol- 
lowing nine questions: 

1. Do the jurors know the decedents? 

2. Do the jurors have any connection with any 
named company (defendants)? 

3. Do the jurors know Plaintiffs' counsel? 

4. Do the jurors know Defendants' counsel? 

5.  Do the jurors know the potential product identifi- 
cation witnesses? [***27] 

6 .  "Are there any member of this panel or any mem- 
ber of their immediate family who has been involved or 
had a claim filed for an asbestos-related disease? 

7. Do the jurors know the medical expert witnesses? 

8. "If you do think that you have what is an extraor- 
dinary reason why you could not stay to a conclusion of 
this trial, please stand." 

9. "Is there any other reason at all that I have not 
specifically questioned you about, any other reason at all 
that would interfere with your ability to be fair to the 
parties in this case if you were selected as a juror?" 

Ford emphasizes the fact that notwithstanding that the 
trial was expected to last up to four weeks, the trial 
court's voir dire took only one hour to complete. The 
expected length of a trial, however, does not dictate the 
length of voir dire. The scope and form of voir dire is left 
almost whofly to the discretion of the trial judge with the 
exception of those limited areas that are mandatory areas 
of inquiry under Maryland law. These mandatory areas 
recently were described [*23] by the Court of Appeals 
in Boyd v. State, 341 Md. 431, 671 A.2d33 (1996): 

The mandatory scope of voir dire in Maryland only 
extends to those [***28] areas of inquiry reasonably 
likely to reveal cause for disqualification. There are two 

areas of inquiry that may uncover cause for disqualifica- 
tion: (1) an examination to determine whether prospec- 
tive jurors meet the minimum statutory qualifications for 
jury service . . .; or (2) "an examination of a juror . . . 
conducted strictly within the right to discover the state of 
mind of the juror in respect to the matter in hand or any 
collateral matter reasonably liable to unduly influence 
him." 

. . . In other words, we have held that the well- 
settled "right" to examine potential jurors, inherent in the 
constitutional right to fair trial and an impartial jury, 
translates into a defendant's right to have certain ques- 
tions propounded to the jurors where the proposed ques- 
tions "concern a specific cause for disqualification-" 

Id. at 435-36 (citations omitted). When a party requests 
inquiry regarding a specific cause for disqualification, 
refusal to engage in such inquiry will constitute reversi- 
ble error. Davis,333 Md. at 47. In particular, 

where the parties identify an area of potential bias and 
properly request voir dire questions designed to ascertain 
jurors whose bias [***29] could interfere with their abil- 
ity to fairly and impartially decide the issues, then the 
trial judge has an obligation to ask those questions of the 
venire panel. Merely asking questions, such as, "is there 
any reason why you could not render a fair and impartial 
verdict," is not an adequate substitute for properly 
framed questions designed to  highlight specific areas 
where potential jurors may have biases that could hinder 
their ability to fairly and impartially decide the case. 

Id. 

Ford argues that a number of its questions "sought to 
reveal prejudices gained [**I3261 through education or 
training in the medical field or  other employment." Our 
review of such questions, however, reveals that they did 
not seek information [*24] regarding the panel members' 
various states of mind. Instead, they sought the type of 
occupational information that is not mandatory under the 
holding in Davis. Davis does not foreclose the possibility 
thaf in some instances, there may be a "demonstrably 
strong correlation" between a particular occupation and a 
particular bias (e.g., doctors in a medical malpractice 
case). No such correlation, however, was demonstrated 
in the instant case. 

A few other questions [***30] were directed to un- 
cover information regarding the panel members' experi- 
ences with cancer and other lung problems, and the panel 
members' experiences with Ford products generally, not 
Ford friction products in particular. Even assuming that 
these questions were likely to uncover potential biases, 
Ford did not identify the areas of potential biases for the 
trial court and then request that its questions be asked. 
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Instead, when the trial judge asked the parties whether 
they had any additional voir dire, Ford simply asked that 
all of its proposed voir dire be read: 

THE COURT: . . .For the defense, any request for 
additional voir dire? 

MR. WILLIAMS: Yes, Your Honor, for the record, 
Ford would go ahead and request that the vou due ques- 
tions that we submitted be read and specifically I can 
give you a list o f  those. 

THE COURT: Every area that you have asked has 
been fairly covered by the Court's previous questions. 

MR. WILLIAMS: Very good, Your Honor. 

In the absence of the identification of a specific 
question or questions coupled with an explanation that 
might have caused the trial court or this Court to come to 
a different conclusion, it appears that Ford's lengthy voir 
dire was [***31] either fairly covered by the trial court's 
voir dire or sought general information useful to the par- 
ties in the exercise of their peremptory challenges rather 
than specific causes for disqualification. 

D. Ford's Batson Challenge 

Finally, Ford contends that the trial court committed 
reversible error by refitiing to conduct a Batson inquiry 
prior to [*25] the swearing of the jury. In Batson v. Ken-
tucky. 476 U.S. 79, 90 L. Ed. 2d 69, 106 S. Ct. 1712 
(1986). the Supreme Court held that, under the Equal 
Protection Clause of the Fourteenth Amendment, a 
criminal defendant who is a member of a cognizable 
racial group can challenge the prosecution's use of per- 
emptory challenges to exclude jurors of the defendant's 
race. The Supreme Court has since applied Batson in a 
civil case. See Edmonson v. Leesville Concrete Co., 500 
US. 614, 114 L. Ed 2d 660, 111 S. Ct. 2077 (1991). In 
addition, in Gilchrist v. State, 340 Md. 606, 620-21, 667 
A.2d 876 (1995). the Court of Appeals held that Batson 
applied to peremptory challenges aimed at excluding 
white prospective jurors from the venire based on their 
race. 

In Gilchrist, the Court of Appeals adopted the fol- 
lowing [***32] three step process, first set forth by the 
Supreme Court in Batson, to determine whether the exer- 
cise of peremptory strikes is discriminatory: 

F i t ,  the complaining party has the burden of mak- 
ing a prima facie showing that the other party has exer- 
cised its peremptory challenges on an impermissible dis- 
criminatory basis, such as race or gender. . .. 

Gilchrist. 340 Md at 625. Generally, a prima facie 
showing of discrimination is satisfied by showing a pat- 

tern of strikes against same race jurors. Batson, 476 U.S. 
at 96-97. 

Second, once the trial court has determined that the party 
complaining about the use of the peremptory challenges 
has established a prima facie case, the burden shifts to 
the party exercising the peremptory challenges to rebut 
the prima facie case by offering race neutral explanations 
for challenging excluded jurors. .. . 

Finally, the trial court must "determine whether the 
opponent of the strike has carried his burden of proving 
purposeful discrimination." 

[**13271 Gilchrist, 340 Md. at 625-26 (citations omit- 
ted). 

In the instant case, Ford made a prima facie showing 
of discrimination by pointing out to the trial court [*26] 
that appellees had [***33] used all of their strikes to 
strike white panel members. The trial court did not pro- 
ceed to the second step, however. Instead, it ruled that 
Ford had not made a prima facie showing of discrimina- 
tion because the racial composition of the jury approxi- 
mated the racial composition of Baltimore City. A com-
parison of the racial composition of the jury to the com- 
munity from which it is drawn, however, is not the test 
required by Batson. When, as in this case, a party dem- 
onstrates a pattern of discriminatory strikes, the trial 
court must inquire whether the challenged party had 
race-neutral reasons for exercising his or her strikes. 
Then, the trial court must determine whether the oppo- 
nent of the strike has met its burden of proving purpose- 
ful discrimination. 

Ultimately, at a post-trial hearing, the trial court did 
conduct a full Batson hearing. At that time, appellees 
offered the following reasons for their strikes: 

MR. IGNATOWSKI: Number 94 was an auditor, 
and for that reason she was struck. This obviously - this 
case was going to involve economic values, economic 
figures. That was the reason that that juror was struck by 
the plaintiffs. 

Number 157 was a high school teacher. (***34] 
There were a number of high school teachers in the ve- 
nue that were part of the venire that indicated an unwill- 
ingness to serve. 

Number 157, I don't believe, fell into that category, 
but we picked this jury in late May, and from the discus- 
sions of the whole panel, from the responses of the whole 
panel, there was some reluctance to serve by some teach- 
ers because it was the end of the school year, and we 
struck that individuaI who was a high school teacher. 

Also, numbers 94 and 157 both had postgraduate 
training, and that is evident from their juror selection list, 
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and that was an additional reason that we used in our 
process to strike those two individuals. 

Number 9 1,  Juror Number 9 1, again, was an admin- 
istrator. She had 20 years of education, and she was a 
wife of an attorney whom we believe to be an attorney 
who was [*27] affiliated or at least afiliated in the past 
with a defense fum in the Baltimore Metropolitan area. . 

With respect to Juror Number 99, she also, I believe, 
was a teacher, had 16 years of education, and that was 
the reason that we used to strike Number 99. 

With respect to Juror Number 202 who is listed as a 
banker, again, this case was going to involve a number 
[***35] of economic issues as is evident from the evi- 
dence in the case and evident from the analysis of the 
economist that testified in the case, and that was the rea- 
son that we struck Juror Number 202. 

MS. HMES: . . . Just briefly, I would concur with 
everything that Mr. Ignatowski has said, and just to make 
the record clear, we set forth in our opposition Juror 
Number 94, who was the auditor, and that was also the 
reason we struck him as well, and there is excerpts from 
the transcript in our memo where he basically set forth 
that he would not be able to support himself if he had to 
sit on a ~ i a l  that was a duration that this trial was ex- 
pected to last, and that was an additional reason for our 
striking --

THE COURT: Number 157, John Wilcox, also said 

he couldn't return. 


MS. HINES: That was exactly the next point that I 
was going to make, and our transcript is attached to our 
opposition with respect to Juror Number 157 who was a 
high school teacher, and because of the size of his 
school, he had indicated he would have difficulties. 

Likewise, that is why we also struck, although that 
individual did not set forth any reasons on the record, as 
an additional reason as [***36] to why Juror Number 99 
who is also a teacher was struck for the additional rea- 
sons. 

The foregoing reasons were race-neutral and were ac- 
cepted by the trial court. Accordingly, [**I3281 we will 
not question the validity of those reasons on appeal. As 
we stated in Ball v. [*28] Martin, I08 Md. App. 435, 
672 A.2d 143, cert. denied, 342 Md. 472, 577 A.2d 565 
(19961, 

in a practical sense, if, after the party opposing the strike 
has presented a prima facie showing, the proponent 

thereof proffers a facially neutral reason that is accepted 
by the trial court, then an appeal on Batson principles 
has little, if any, chance of success, given that the credi- 
bility of the proponent offering the reasons is, a s  it is 
generally, for the trial court -- not an appellate court -- to 
determine. 

Id. at 456 (discussing Purkett v. Elem, 514 U.S. 765, 131 
L. Ed. 2d 834, 115 S. Ct. 1769, reh. denied, 515 U.S. 
11 70 (1995), and Hernandez v. N w York, 500 U.S. 352, 
114 L. Ed 2d 395, 111 S. Ct. 1859 (199ljj(emphasis in 
original). 

Ford argues that the timing of the trial court's Batson 
inquiry constitutes reversible error. Ford argues that, 
after a four week trial, the events [***37] surrounding 
jury selection had to be reconstructed; memories were 
not as fresh. Further, there was a tremendous disincen- 
tive for the trial court to sustain challenges after the trial 
had already completed. Finally, the lapse in time gave 
appellees additional time "to fine-tune their reasons," 
and, as the appellees' reasons originally were submitted 
in document filings, the trial court did not have an oppor- 
tunity to evaluate their credibility. 

We note first that the trial court did have an oppor- 
tunity to judge the credibility of appellees' counsel. A[- 
though appellees initially submitted the reasons for their 
strikes in writing, they ultimately gave their reasons to 
the trial judge on the record in a post-trial hearing. With 
respect to Ford's other contentions, we agree that ordinar- 
ily a Batson inquiry should be conducted at the time the 
challenge is made. The trial judge in this instance, how- 
ever, did not purposefully defer the Batson inquiry in this 
case. Instead, the judge thought that the inquiry was un- 
necessary based upon his initial determination that Ford 
had not made out a prima facie case of discrimination. 
Under these circumstances, we cannot say that the timing 
of [***38] the Batson inquiry is grounds for reversal. 

[*29] Both this Court and the Court of Appeals 
have remanded cases to trial courts for Batson hearings 
long after the jury selections and trials in such cases. See 
State v. Gorman, 324 Md. 124, 596 A.2d 629 (1991); 
Stanley v. State, 313 Md. SO, 542 A.2d 1267 (1988); 
Chew v. State, 71 Md. App. 681, 527 A.2d 332 (1987), 
judgment vacated after remand, 317 Md. 233, 562 A.2d 
1270 (1989). Accordingly, a post-trial Batson hearing is 
not per se unreliable. While certainly, there are dificul- 
ties inherent in reconstructing events for such a hearing, 
see Chew, 317 M d  at 239, in this case, the trial judge 
necessarily found that the events were reconstructed to 
his satisfaction. We have no basis for disagreeing with 
that determination. 
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Motion for Judgment in Wood 
0 

In deciding whether to grant a motion for judgment, 
a trial court "assumes the truth of all credible evidence 
on the issue and of all inferences fairly deducible there- 
from, and considers them in the light most favorable to 
the party against whom the motion is made." Impala 
Pfatinum Ltd. v. Impala Sale., Inc., 283 Md. 296, 328, 
389 A.2d 887 1***39] (1978). If, when viewed in that 
light, "there is any legally relevant and competent evi- 
dence, however slight, from which a rational mind could 
infer a fact at issue, then the trial court would be invad- 
ing the province of the jury by [granting a motion for 
judgment]." General Motors Corp. v. Lahocki, 286 Md. 
714, 733. 410 A.2d 1039 (1980). 

Ford contends that the issue of substantial factor 
causation in the Wood case should not have been submit- 
ted to the jury because there was insufficient evidence 
that Ford's products were a substantial contributing factor 
of Mr. Wood's mesothelioma. We agree. 

Among the questions set forth on the jurors' verdict 
sheet was the following: -

[*30j Do you find by a preponderance of the evi- 
dence that Mr. Wood's exposure to asbestos-containing 
[**I3291 products manufactured, supplied, installed 
andlor distributed by [Ford] was a substantial contribut- 
ine, factor in the development of his mesothelioma? -

In order to demonstrate that Mr. Wood was exposed 
to Ford's asbestos-containing products, Mrs. Wood was 
required to present evidence tending to show that Mr. 
Wood inhaled asbestos fibers produced by Ford's prod- 
ucts. See Eagle-Picher Industries, Inc. v. Bafbos, 
[***40] 326 Md. 179, 2 11-12, 604 A.2d 445 (1992). Mr. 
Wood did not do any work with brake or clutch products. 
Instead, he had bystander exposure to brake and clutch 
products and the asbestos fibers emanating therefrom. 
Accordingly, Mrs. Wood was required to demonstrate 
that Mr. Wood worked in proximity to others using 
Ford's brake and clutch products with some frequency 
and regularity. ACandS v. Asner, 344 Md 155, 171, 686 
A.2d 250 (1996); Balbos, 326 Md. at 210. While Mrs. 
Wood presented sufficient evidence from which a jury 
could infer that Mr. Wood's exposure to asbestos-
containing brake and clutch products was sufficient to 
have substantially caused his mesothelioma, she did not 
present sufficient evidence that Mr. Wood was exposed 
to Ford's brake and clutch products with the requisite 
degree of frequency, proximity or regularity. 

Mr. Wood worked at the Preston Street Garage be- 
tween 1948 and 1952. The Ford trucks that were worked 
on at the garage during that time period were model 
years 1928 to 1932, and the automobiles were model 
years I938 to 1939. While it was undisputed that the 

vehicles did not contain their original brake and clutch -
parts during the relevant [***41] time period, neither of 
Mr. Wood's two co-worker witnesses could identify the 
manufacturer or supplier of the replacement brake and 
clutch parts that were used. Nevertheless, Mrs. Wood 
contends that there was enough circumstantial evidence 
to demonstrate that Mr. Wood was exposed to Ford's 
brake and clutch products. 

IX31) Specifically, both Mr. Grewe and Mr. Gross- 
blatt, one of Mr. Grewe's co-worker witnesses, testified 
that they used Ford replacement brake and clutch prod- 
ucts on Ford vehicles at Mr. Grewe's place of employ- 
ment from 1957 through December, 1992. n6 Further, 
Mr. Grewe testified that Ford products were used on 
Ford vehicles because they fit better than products sup- 
plied by others. In addition, Mrs. Wood admitted into 
evidence two Model A instruction books, one that was 
supplied with 1928 Model A vehicles, and one that was 
supplied with 193 Model A vehicles. Each of these 
books contained the following language: 

n6 Although these witnesses testified in the 
Grewe case, Mrs. Wood adopted their testimony 
as evidence in her case. 

[***42j 

When repairs or replacements are necessary, it is 
important that you get genuine Ford parts. 

Finally, Mrs. Wood contends that there was evidence 
that Ford had contracts to supply replacement brakes to 
the Postal Service. Mrs. Wood argues that, taken to- 
gether, this evidence demonstrates that Ford brakes and 
clutches were applied frequently and regularly to Ford 
vehicles at the Preston Street garage between 1948 and 
1952. 

We agree that exposure to a defendant's asbestos- 
containing products may be demonstrated circumstan- 
tially. Bafbos, 326 Md at ZIO. The evidence cited by 
Mrs. Wood is insufficient, however, to create a jury 
question on substantial factor causation. First, we note 
that, contrary to Mrs. Wood's assertion, there is no evi- 
dence that Ford had contracts to supply replacement 
brakes to the Postal Service. The sole support of Mrs. 
Wood's contention is the following testimony by Mr. 
Anderson, Ford's corporate designee: 

Q. During the time that you were employed by Ford, 
were you aware of files that involved government con- 
tracts supplying -- Ford supplying asbestos-containing 
brakes or friction products during those years? 
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A. In a few instances, on friction materials, 1***431 
yes, 1 was aware o f  some special military vehicle opera- 
tions, SMVO. 

[*321 Q. Excuse me, special military --

[**1330] A. Yes, SMVO, special military vehicle 
operations. 

Q. Other than that, were you aware of any other 
government contracts that Ford had with the U.S. Gov- 
ernment to supply brakes? 

Q. Did Ford have contracts, that you are aware of, to 
supply brakes to the U.S. Postal Service? 

A. I expect they did, but I don't have any direct 
knowledge of that. 

Mr. Anderson simply did not testify that Ford had con- 
tracts to supply the Postal Service with replacement 
brakes. Second, W. Grewe's and Mr. Grossblatt's testi- 
mony regarding the practices of an entirely different ga- 
rage during an entirely different time period is not evi- 
dence of the practices of the Preston Street garage be- 
tween 1948 and 1952. See Owens-Illinois, Inc. v. Zeno-
bia, 325 Md 665, 670, 602 A.2d 1182 (1992) ("The mere 
'conjecture' that half of Anchor's asbestos products may 
have come from Raymark over a thirty year period is not 
sufficient to prove that the plaintiff Zenobia was exposed 
to Raymark's products during the two year period that he 
worked at Maryland Shipbuilding and Drydock or that 
Raymark's products [***44] were a substantial factor in 
causing the plaintiff Zenobia's injuries."). That leaves 
Mr. Grewe's statement that Ford brakes and clutches fit 
Ford vehicles better, and the recommendation contained 
in the Model A instruction books. These pieces of evi- 
dence must be considered in context. 

Mr. Anderson, Ford's corporate designee, testified 
i
that Ford does not require that its replacement parts be 

used on its vehicles, and that there is a significant re- 
placement parts industry. Further, Ford occupies only 
approximately 15% of the replacement parts market. Mr. 
Anderson testified that it is common for mechanics to 
use non-Ford replacement parts, including non-Ford 
brake and clutch barts, on ~ b r d  vehicles because other 
companies make and sell such parts much cheaper than 
does Ford. Indeed, when Mr. Anderson was a 1*33] me-
chanic in the 1950's, it was his practice to use non-Ford 
replacement parts because of the cost savings. With re- 
spect to the language contained in the manuals, indicat- 
ing the importance of using Ford replacement parts, Mr. 
Anderson testified that such language is standard in the 
automotive industry and is nothing more than a market- 
ing message. Even considering the evidence in a [***45] 
light most favorable to Mrs. Wood, the evidence simply 

was too thin to demonstrate that Mr. Wood frequently 
and regularly worked in proximity to mechanics applying 
Ford brake and clutch products. 

Alternatively, Mrs. Wood contends that, regardless 
of who manufactured the replacement parts, there was 
sufficient evidence from which the jury could infer that 
Ford had a duty to warn of the dangers involved in re- 
placing the brakes and clutches on its vehicles. We agree 
with Ford that the case simply was not tried and submit- 
ted to the jury on this theory. The jury verdict sheet 
asked the jury to consider whether Mr. Wood was ex- 
posed to Ford's asbestos-containing products. During the 
course of the trial, the products were identified as brake 
and clutch linings. Indeed, Mrs. Wood's counsel asked 
the trial court to revise the jury verdict sheet to allow the 
jury to consider whether Ford had a duty to warn of the 
dangers of replacing brakes and clutches regardless of 
the origin of the brakes and clutches. The trial court de- 
clined Mrs. Wood's request on the basis that the case had 
not been tried on that theory. 

We agree with the trial court's determination on that 
issue. Specifically, counsel [***46] for Mrs. Wood ar- 
gued in her opening statement that counsel would dem- 
onstrate that Mr. Wood was exposed to Ford's asbestos- 
containing brakes. It was not until after the close of all 
the evidence, during a discussion of the jury verdict 
form, that Mrs. Wood articulated for the first time her 
theory that Ford's duty to warn stemmed from its sales of 
the vehicles rather than its sales of brakes. Ford had not 
had the opportunity to defend the case on this new the- 
ory, and thus, submission of the case on this theory 
would have been prejudicial and in error. 

[*34] Mrs. Wood seems to read the record differ- 
ently and apparently believes the case was tried and 
submitted to the jury on a sale [**I3311 of the vehicle 
theory. Even if that were the case, we would not find 
liability under that theory as a matter of law. Mrs. 
Wood's phrasing of the issue, that Ford had a duty to 
warn of the dangers associated with the foreseeable uses 
of its vehicles, obscures the fact that she really is at- 
tempting to hold Ford liable for unreasonably dangerous 
replacement component parts that it neither manufac- 
tured nor placed into the stream of commerce. 

The parties have not favored us with much law on 
this subject, and our own [***47] research has not un-
covered any case on point. As a general matter, however, 
those courts that have considered the issue have held that 
a vehicle manufacturer may be held liable in damages for 
defective component parts manufactured by another only 
if the vehicle manufacturer incorporated the defective 
component into its finished product. See, e.g., Baughman 
v. General Motors Corp., 780 F.2d / /31,  1132 (4th Cir. 
1986); Exron Shipping Co. v. Pacijic Resources, Inc., 
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789 F. Supp. 1521. 1527 (0. Ifawaii 1991); Comsfock v. 
General Motors Corp., 358 Mich. 163, 99 N. W.2d 627 
(1959). Such liability, often referred to as "assembler's 
liability," is justified because the assembler derives an 
economic benefit from the sale of a product that incorpo- 
rates the component; the assembler has the ability to test 
and inspect the component when it is within its posses- 
sion; and, by including the component in its finished 
product, the assembler represents to the consumer and 
ultimate user that the component is safe. See Baughman, 
780 F.2d at 1132-33; Pacific Resources, Inc., 789 F. 
Supp. at 1527. See also Phipps v. General Motors Corp., 
278 Md 337, 343, 363 A.2d 955 (1976) (discussing 
[***48]  justifications for generally imposing a duty of 
strict liability upon manufacturers or sellers of defective 
products). 

Courts have noted that such justifications usually are 
not advanced by making a manufacturer liable for com- 
ponent parts that it did not market or place into the 
stream of commerce, and thus, have limited liability to 
those entities in [*35] the defective component's chain 
of distribution. See Baughman, 780 F.2d at 1132-33 (re-
fusing to hold truck manufacturer liable for defective 
wheel rim that was placed on vehicle after sale and that 
the manufacturer did not supply); Pacific Resources, 789 
F. Supp. at 1527 (refusing to hold designer of mooring 
terminal liable for defective replacement chain); Spencer 
v. Ford Motor Co., 141 Mich. App. 356, 367 N. w.2d 393, 
396 (Mich.App. 1985) ( r e k i n g  to hold vehicle manufac- 
turer liable for defective wheel rim component added 
after sale of vehicle). See also Newman v. General Mo- 
tors Corp., 524 SO 2d 207, 209 (La.App. 4 Cir. 1988) 
(rehsing to hold truck manufacturer liable for defective 
ratchet assembly it did not incorporate into its product); 
Walton v. ~arnischfeger, 796 S. W.2d 225, 227-28 (Tex. 
App.-San Antonio, [***@I 1990) (crane manufacturer 
had no duty to warn or instruct about rigging it did not 
manufacture, incorporate into its crane, or place into the 
stream of commerce). 

As at least one court has noted, limiting IiabiIity to 
those in the chain of distribution is not only equitable, it 
preserves a bright line in the law of strict liability: 

The need to preserve a bright line in the law of strict 
products liability (that is, a chain of title rule) is evident. 
For example, if an assembler were strictly liable for an 
"identical" replacement part purchased from a third 
party, the court would be forced to conduct an inquiry 
into whether the original and the replacement parts were 
manufactured by the same company. . . . If so, whether 
the original and replacement parts were sufficiently simi- 
lar? . . . If so, whether the original and replacement parts 
were manufactured utilizing a similar process and similar 
materials? If so, at what point in time did endorsement 
by the assembler of the component manufacturer come to 

an end, if ever? Each of these questions would have to be 
answered in order to support liability under an "en-
dorsement" theory, notwithstanding the other justifica- 
tions for strict [***SO] liability. 

[*36] Pacific Resources, 789 F. Supp. at 1527-28 (cita-
tions omitted). n7 

n7 During the proceedings below, Mrs. 
Wood's counsel asked the trial court not to submit 
a strict liability count to the jury, but instead, to 
submit the case only on a negligence theory. 
Counsel indicated that they may not have met the 
burden required by strict liability in that they may 
not have demonstrated that Ford supplied the 
brakes to which Mr. Wood was exposed. On ap- 
peal, Mrs. Wood apparently has abandoned the 
idea that there is a distinction between negligence 
and strict liability in this regard. Nevertheless, we 
note that, regardless of whether Ford's duty to 
warn sounds in negligence or strict liability, it has 
a duty to warn only by virtue of its manufacture 
or sale of unreasonably dangerous products. This 
is not, for example, a case based on negligent in- 
struction as there is no evidence that anyone re- 
lied on instructions supplied by Ford. 

[**1332j Indeed, the only context, of which we are 
aware, in which a court has found [***51] an assembler 
liable for a replacement component it did not sell is 
where the replacement component was incorporated into 
the fmished product during the assembler's warranty. See 
Morris v. American Motors Corp., 142 Vt. 566, 459 A.2d 
968, 40 A. L.R 4th 1207 (Vt. 1982). The rationale for find- 
ing liability in such a case, however, was that the assem- 
bler, a vehicle manufacturer, led the plaintiff to believe 
that he was dealing with the assembler when he obtained 
the replacement part. 40 A.L.R.4th at 1215. 

Similarly, a finding of liability may be justified if 
the plaintiff demonstrates that the assembler engaged in a 
concerted action with others to market, distribute and 
conceal the dangers of  the defective component. See 
Rmtelli v. Goodyear Tire & Rubber Co., 79 N.Y.2d 289, 
591 N.E.2d 222, 224, 582 N.Y.S.2d 373 (N.Y. 1992); 
Cowineau v. Ford Motor Co., 140 Mich. App. 19, 363 
N. W.2d 721, 729-30 (Mich App. 1985). We would agree 
with the Court of Appeals of New York, however, that 
"parallel activity among companies developing and mar- 
keting the same product, without more, . . . 'is insuffi-
cient to establish the agreement element necessary to 
maintain a concerted action claim."' [***52] Rastelli, 
591 N.E.2d at 224 (quoting Hymowitz v. Lifly & Co., 73 
N. Y.2d487.539 N.E.2d 1069, 541 N. YS.2d 941 (N.Y. 19 
)>-
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I*37] Assuming all requirements are met, both the 
warranty theory set forth in Morris, supra, and a concert 
of action theory will impose liability upon a vehicle 
manufacturer for a component part that it did not place 
into the stream o f  commerce. Both theories, however, 
require some affirmative conduct or fault on the part of 
the vehicle manufacturer linked to the specific product 
that caused the plaintQ7's injuries. Short of a demon- 
stration of a similar degree of fault linked to the specific 
components that caused the plaintiffs injuries, we would 
be unwilling to hold that a vehicle manufacturer has a 
duty to warn of the dangers of a product that it did not 
manufacture, market, sell, or otherwise place into the 
stream of commerce. 

The cases that Mrs. Wood cites, for the proposition 
that a manufacturer has a duty to warn of dangers inher- 
ent in maintaining and repairing the manufacturer's prod- 
ucts, do not persuade us to the contrary. Bich v. General 
Electric Co..27 Wash. App. 25, 614 P.2d 1323 (Wash. 
App. 1980); Stewart v. Scott-Kitz [***53j Miller Co., 
626 P.2d 329 (Okla. App. 1981); Krutsch v. Walter 
CoNin GmBh, 495 N. W.2d 208 (Minn. App. 1993). In 
each of these cases, the plaintiff was injured by the 
manufacturer's product, not by a replacement component 
part manufactured by another many years later. 

In Bich, the plaintiff was injured in an explosion that 
occurred while he was changing a fuse to a potential 
transformer manufactured by General Electric (GE). 614 
P.2d at 1325. 

The GE transformer Bich checked was housed in a 
metal cubicle located approximately 14 feet off the plant 
floor. The cubicle works like a drawer with the trans- 
former and its fuses housed within the metal cabinet 
When the drawer is opened, the circuit automatically 
breaks; when the drawer is closed, the circuit is com- 
plete. 

Bich replaced the GE fuses with Westinghouse 
fuses. Both the GE and Westinghouse fuses were la-
belled 14,400 volts and .5E; they were the same iength, 
11 112 inches. Although the Westinghouse fuses were 
slightly larger in [*38] diameter, they fit readily into the 
clips designed to hold the GE fuses. Bich closed the 
drawer and waited approximately 30 to 60 seconds to see 
if the new fuses would hold. As he reopened the drawer, 
[***54] electric current [**I3331 arced f?om the open- 
ing followed immediately by an explosion and fire. Al- 
though the Westinghouse and GE fuses were similar in 
appearance and labeling, the Westinghouse fuses had a 
longer time-delay curve than the GE fuses. Bich was 
severely burned in the explosion. 

Id. at 1325-26. The court fust noted that sufficient evi- 
dence existed to support a finding that the transformer 

itself was defectively designed. With respect to a duty to 
warn, the court agreed with GE that it "had no duty to 
warn in I969 of afuse Westinghouse manufactured in 
1973. . .." Id. at 1328 (emphasis added). Instead, the jury 
could only have found that GE had a duty to warn o f  the 
time-delay characteristics of its own fuses. n8 Id. "It 
would have been a simple and inexpensive matter for GE 
to have included on its fuses a warning not to substitute 
fuses or to have given information regarding the time- 
delay characteristics of its fuses." Id. 

n8 We note, however, that the court's holding 
that there was a duty to place a warning on the 
GE fuses is problematic since it was not the GE 
fuses that ultimately caused the plaintiffs inju- 
ries. A better analysis is that there was a duty to 
design the transformer and fuses in such a man-
ner that only GE fuses fit or to place a warning on 
the transformer instructing users to use only GE 
fuses. 

In Stewart, it was a defectively designed forklift 
manufactured by the defendant that caused the plaintiffs 
injuries. While the plaintiff was standing on the lifting 
platform 16 feet above the ground, the machine's lifting 
apparatus failed, and the platform and pIaintiff fell to the 
ground. 626 P.2d at 330. During a prior repair, Some 
bolts had been removed and were reinserted backwards 
causing the ultimate failure of the forklift. Id. The plain- 
tiff alleged that the lift was defectively designed because 
the manufacturer had failed to fashion the guide bolts 
and their housings in such a way that maintenance per- 
sonnel could not later insert them backwards. Id. Alter- 
natively, [*39] the plaintiff alleged that the manufac- 
turer could have made the forklift safe by lacing

v 
warn-- ' 

ings on the lift advising maintenance personnel and users 
of the potential danger and of the need to perform a hnc-  
tional check of the equipment after the servicing or re- 
pairs to make sure the bolts were correctly inserted. Id. 
The court held that the plaintiff had adequately plead a 
cause of action based on dangerous design defect and 
duty to warn. Id. at 331. 

In Krutsch, it was the defendant manufacturer's 
I***56] lead extruder machine that caused the plaintiffs 
injuries. The machine in question was a large hydraulic 
press used to make lead bullets. The plaintiff had been 
trained by the manufacturer in the use of the machine, 
but not in the repair of the machine. When the machine 
broke down, the plaintiff opined that it was not function- 
ing because there was air in the hydraulic cylinder and 
that he could fix the machine by "bleedingv the cylinder. 

consulting a copy of the manufacturer,s 
manual, which did not contain any on bleed-
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ing the cylinder, the plaintiff took a wrench and began to 
turn a pressure release bolt attached to the machine's 
hydraulic cylinder. The bolt contained a small hole 
through which fluid could flow from the cylinder. The 
plaintiff turned the bolt too far, and highly pressurized 
hydraulic fluid was injected into his thumb causing se- 
vere injuries. The court held that the question of whether 
the manufacturer had a duty to warn of the hazards of 
bleeding the cylinder was a question of fact. 

In both Bich and Knrtsch' the plaintiffs were injured 
during the repair of the defendants' products. They were 
iniured. however, by the defendants' products. [***57]
ad the productsbeen designed differently to begin with, 

the accidents in each case could have been averted. 
Stewart is even more distinguishable. In that case, the 
plaintiff was injured during the normal operation of the 
product after it had been faultily repaired. 

For all of the reasons set forth above, we will re- 
verse the judgment of the trial court in Wood. 

Exclusion of Evidence of Exposures to 

Other Companies' Asbestos-Containing Products 

Pursuant to the trial court's direction, counsel for the 
Grewes supplied the trial [**I3341 court and all parties 
with a chart indicating all motions in limine previously 
filed in the case of Asner V. ACandS, et al., Case No. 
93 14970 1. The Asner case was an asbestos products li- 
ability case that had been tried before the- same trial 
judge, the Honorable Edward J. Angeletti, in November 
1993. The law firm that represented the Grewes also rep- 
resented the plaintiffs in Asner, and, with the exception 
of Ford, many of the companies that originally were de- 
fendants in the instant case also were defendants in the 
Asner case. The chart supplied by counsel for the 
Grewes also indicated the disposition of each motion. 
[***St31 In their covering letter, the Grewes informed 
the trial court that they were adopting all of the motions 
that the plaintiffs had filed in Asner. Counsel for Mrs. 
Wood filed a similar adoption, and Ford filed opposi- 
tions. One of the motions adopted by the appellees was a 
motion in limine to exclude evidence of exposures to 
asbestos-containing products of manufacturers other than 
those who were parties at the time of trial. That motion 
had been granted by the trial court in Asner and was 
granted again in this case. 

Subsequent to the trial court's ruling in this case, the 
Court of Appeals issued its decision in Asner, supra,344 
Md at 155. In Asner, the Court vacated the judgment 
and remanded the case for a new trial on other grounds. 
The Court did not resolve the issues presented by the 

motion in limine, noting that the record did not make 
plain the purpose for which the defendants sought to 
admit such evidence. The Court did, however, discuss 
the issues in order to provide guidance to the trial court 
on remand. In particular, it agreed with plaintiffs that 
evidence of other exposures would be irrelevant if the 
only purpose of the evidence was to show that a plain- 
tiffs [***59] exposure to the asbestos-containing prod- 
ucts of a non-party was greater than the plaintiffs expo- 
sure to the [*41] asbestos-containing products of  ;he 
defendant at 174-75 in that vein, the Coun repeated 
the following admonition it had first stated in Balbos: 

"No supplier enjoys a causation defense solely on 
the ground that the plaintiff would probably havesuf- 
fered the same disease from inhaling fibers originating 
from the products of other -[identified] suppliers." 

Asner, 344 Md. al 175 (quoting Balbos, 326 Ma. at 209) 
(emphasis supplied by Asner Court). It further noted, 
however, that whether evidence of exposure to the asbes- 
tos-containing products of non-parties is relevant is con- 
trolled by the purpose for which such evidence is being . . -
offered. Such evidence is not per se irrelevant. Conse- 
quently, it would be a rare case in which a court could 
impose a blanket ban in advance of trial, inasmuch as the 
evidentiary setting in which the evidence would be of-
fered ordinarily would be unknown. 

344 Md. at 174. The Court then went on to discuss the 
context in which admission of such evidence would be 
proper: 

A factual defense may be based on the 1***60] neg-
ligible effect of a claimant's exposure to the defendant's 
product, or on the negligible effect of the asbestos con- 
tent of a defendant's product, or both. In such a case the 
degree of exposure to a non-party's product and the ex- 
tent of the asbestos content of the non-party's product 
may be relevant to demonstrating the non-substantial 
nature of the exposure to, or of the asbestos content of, 
the defendant's product. [Footnote omitted.] But, a de- 
fendant would not ordinarily generate a jury issue on 
lack of substantial factor causation only by showing the 
dangerousness of a non-party's product to which the 
claimant was exposed. Ordinarily a defendant would 
have to follow up the evidence of exposure to the prod- 
ucts of  non-parties with evidence tending to prove that 
the defendant's product was not unreasonably dangerous 
or was not a substantial causal factor. Under these cir- 
cumstances [*42] the proposition that the defendant's 
product is not a substantial cause may be made more 
probable by evidence tending to prove that the claimant's 
disease was caused by the products of one or more non- 
parties. See, e-g., Becker v. Baron Bros., 138 N.J. 145, 
649 A.2d 613 (N.J. 1994) (whether [***61] processed 
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chrysotile in brake products posed a risk of causing 
mesothelioma in users [**13351 was a sharply disputed 
issue of fact at trial, so that trial court erred in instructing 
as a matter of law that the products were defective with- 
out a warning). 

Ford argues that the type of defense to which Asner 
refers is exactly the type of defense that Ford attempted 
to put on in the instant case. In particular, Ford defended 
itself based upon the opinions of its expert witnesses that 
processed chrysotile in friction products cannot cause 
mesothelioma. Ford notes that its defense theory is made 
much more plausible by identifying for the jury another 
more likely cause of Mr. Wood's and Mr. Grewe's dis- 
eases, i.e., by demonstrating that each was exposed to 
non- friction asbestos products containing amphibole 
forms of asbestos (such as amosite and crocidolite). n9 
While we agree with Ford's statement of the law, an ex- 
amination of Ford's proffers reveals that i t  did riot pos- 
sess sufficient evidence to demonstrate such alternative 
causation. More particularly, Ford would have had to 
demonstrate that Mr. Grewe's exposures to amphibole 
asbestos fibers were sufficient to constitute [***62] a 
substantial factor in causing his mesothelioma. If such 
exposures were incapable of causing Mr. Grewe's meso- 
thelioma, they d o  not make Ford's defense theory any 
more likely. Given our other [*43] rulings in the Wood 
case, we need only examine Ford's proffers in Grewe. 

n9 The essential principle of Ford's defense 
theory is that chrysotile fibers, because they are 
shorter and more easily dissolved by the human 
body than amphibole fibers (such as crocidolite 
and amosite), are much less likely to remain in- 
tact in the body long enough to do the cellular 
damage that ultimately may result in meso-
thelioma. Of course, plaintiffs and their experts 
do not agree that chrysotile is innocuous or inca- 
pable of producing mesothelioma in humans. 

Ford proffered certain excerpts of the videotape 
deposition of Mr. Grewe, and answers to interrogatories, 
that established that Mr. Grewe had been exposed to as-
bestos-containing joint compound when he remodeled 
homes in the mid to late 1960's. The only joint com-
pound that Mr. Grewe [***63] recalled using was a 
product called "Gold Bond." It was undisputed, however, 
that Gold Bond contained only chrysotile fibers and not 
amphibole fibers. Accordingly, this evidence would not 
have demonstrated Mr. Grewe's exposure to amphibole 
fibers. 

Ford also proffered portions of Mr. Grewe's discov- 
ery deposition, and answers to interrogatories, that would 
have established that he installed hot air furnaces in 
homes for a year or more prior to 1957. During such 
work, Mr. Grewe installed sheet metal pipe that was cov-
ered with strips of asbestos cloth. There was no evidence 
that Mr. Grewe ever disturbed the cloth so as to create 
dust when he was installing the pipe. Further, there was 
no evidence that the cloth was composed of amphibole 
fibers. In any event, the jury did receive information re- 
garding Mr. Grewe's installation of furnaces in the late 
1950's and his use of joint compound in the 1960's. 
When Ford's counsel cross-examined Lewis Rubin, 
M.D., one of plaintiffs' experts, he asked Dr. Rubin to 
read to the jury a one page summary of Mr. Grewe's as- 
bestos exposure. That summary included the following: 

. . . Mr. Grewe indicated that beginning in the mid to 
late 1960's he personally I***64] used joint compound 
while remodeling homes as a side job. 

He recalled exposure to asbestos-containing dust 
when he used, mixed and sanded joint compound. He 
recalled using asbestos-free joint compounds by the late 
1970's. 

Mr. Grewe also stated that for about a year in the 
mid 1950's he performed sheet metal work installing new 
forced hot air furnaces in residences. 

He recalled that strips of asbestos cloth approxi- 
mately six inches by one-quarter inch in various lengths 
were incorporated [*44] into the sheet metal pipe work 
he installed on top of the furnaces. He neither handled 
nor cut the asbestos cloth. 

Ford additionally proffered that, had it been permit- 
ted, it would have cross-examined Samuel Hammar, 
M.D., a pathologist and an expert witness for the plain- 
tiffs, regarding Mr. Grewe's exposures to crocidolite and 
amosite. Given that there was no evidence of such expo- 
sures, such questioning would have been improper. 

[**I3361 Finally, Ford proffered that John Craighead, 
M.D., a pathologist, would have testified that it was Mr. 
Grewe's exposures to amosite and crocidolite, rather than 
his exposures to brake and clutch products, that caused 
Mr. Grewe's mesothelioma. An expert's opinion testi- 
mony (***65] is admissible only if it is supported by a 
sufficient factual basis. See Rule 5-702(3). Given that 
there was no factual basis to support Dr. Craighead's 
opinion, it was inadmissible. 

Statutory Cap on Noneconomic Damages 
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The jury awarded a total of four million dollars in  
noneconomic damages, one million of which was for loss 
of consortium, in the Grewe case. In a post-trial motion 
Ford requested that the trial court apply to that award the 
cap on noneconomic damages set forth in CJ j 1 1- 108. 
n10 

n10 Ford also requested that the trial court 
apply the cap to the Wood verdict. Given that we 
are reversing the Wood judgment, we need not 
discuss Ford's motion regarding Wood. Ford did 
not seek application of the cap to the wrongful 
death awards because both Mr. Wood and Mr. 
Grewe died prior to October 1, 1994, the effec- 
tive date of  the wrongful death cap. See C J J  I I-
108(b) (2). 

CI$ 11-108 provides in pertinent part as follows: 

(b) Limitation of $ 350,000 established. -- [***66] 
( I )  In any action for damages for personal injury in 
which the cause of action arises on or after July 1,  1986, 
an award for noneconomic damages may not exceed $ 
350,000. 

[*45] In Owens-Illinors v. Armstrong. 326 Md 107, 
604 A.2d 47, cert. denied, 506 U.S. 871, I21 L Ed. 2d 
145, I13 S. Ct. 204 (1992) (hereinafter Armstrong II), 
the Court of Appeals first considered application of this 
section to an asbestos-related personal injury case. The 
plaintiff in that case had been diagnosed with asbestosis 
less than a year after the effective date of the statute, but 
the medical evidence demonstrated that his disease de- 
veloped well before the effective date. Accordingly, the 
defendant argued that a cause of action "arises" when the 
injury is discovered, i-e., "arises" means the same as "ac-
cmes" as that term is used in Maryland's statutes of limi- 
tations. The Court disagreed and held, instead, that a 
cause of action "arises" when all of the elements of the 
cause of action are present. 326 Md. at 121. In both a 
negligence action and a strict liability action, the last 
element to occur is the injury. Id at 121-22. Thus, a 
cause of action for negligence or strict liability arises 
I** *67] when the injury first occurs. Id. at 122. n 1 l 

nI I The injury must be one that the law rec- 
ognizes as compensable. If certain anatomical 
changes occur in a person as a result of a latent 
process, in some instances, the appearance of 
symptoms will make the condition a legally com- 
pensable injury. By contrast, a condition such as 
cancer is a compensable injury when it comes 
into existence even without symptomatoIogy. 

In  a conventional personal injury action such as a 
vehicular tort, it is quite easy to pinpoint the date that the 
injury occurs. As the Court of Appeals noted, however, 
"identifying the time at which an asbestos-related injury 
came into existence is usually not a simple task. Due to 
the latent nature of asbestos- related disease, experts and 
courts alike have had difficulty in pinpointing its onset." 
Id. in the case of asbestosis, there are experts willing to 
testify that asbestosis occurs only when there has been a 
functional impairment of the lungs and othzrs willing to 
testify that inhalation {***68] of asbestos fibers causes 
injury to cells, tissues andlor organs long before a dis- 
ease is diagnosable. Id. at 122-23 (discussing LIoyd E. 
Mitchell v. Maryland Cas. Co., 324 Md 44, 64. 66-67, 
595 A.2d 469 (199 I)). 

(*46] Relying upon the testimony of Owens-
Illinois's expert, that the usual latency period for the de- 
velopment of asbestosis is twenty years, the Court of 
Appeals concluded as follows: 

Based on Owens-Illinois'[s] expert's testimony, it is 
reasonable to assume that Armstrong's asbestosis took 
approximately twenty years to develop. Since his expo- 
sure began in the early 19401s, the most reasonable con- 
ciusion is that his asbestosis developed at least by the 
mid-1960's. Even assuming that the initial damage to 
Armstrong occurred in 1963, the last year [**I3371 in 
which he worked in the shipyards, the disease "ordinar- 
ily" would have developed by 1983 and under "unusual" 
circumstances even earlier. The only reasonable conclu- 
sion, even viewed in the Iight most favorable to Owens- 
Illinois, is that Armstrong had asbestosis prior to July 1, 
1986. Consequently, we affirm the Court of Special Ap- 
peals' holding that Armstrong's damage award is not con- 
trolled by the cap on noneconomic damages. 

[***69] 326 Md. at 124. 

Mr. Grewe first began experiencing symptoms in 
October, 1992, and was diagnosed with mesothelioma in 
January, 1993. The plaintiffs, however, presented unre-
butted expert testimony that mesothelioma generally 
begins to grow at least ten years prior to the development 
of symptoms. Despite this evidence, Ford urges us to 
conclude that Mr. Grewe's cause of action arose in Octo- 
ber, 1992, when he first began experiencing symptoms. 
Ford argues that the cap statute requires the determina- 
tion of the exact date a cause of action arises, and that 
such a date can be determined with precision only by 
examining when the individual plaintiff began experienc- 
ing symptoms or when the plaintiff was diagnosed with a 
disease, whichever occurs first. 

In essence, Ford argues a departure from Armstrong 
I1 as the Armstrong I1 Court did not base its holding 
upon a determination of when Mr. Armstrong began ex- 



1 19 Md. App. I, *; 703 A.2d 13 15, **; 

1998 Md. App. LEXIS 4, ** *; CCH Prod. Liab. Rep. P 15,143 


periencing symptoms of asbestosis. Ford argues, how- 
ever, that Armstrong II is distinguishable because the 
medical evidence in that case demonstrated that the 
plaintiffdeveloped asbestosis j*47J at least by the mid- 
1960's. Given that it was "inconceivable that Armstrong's 
asbestosis [***70] came into existence between July I, 
1986 and his [diagnosis] in May 1987," Armstrong 11, 
326 Md. at 123 (quoting Owens-l/[inois v. Armslrong, 87 
Md. App. 699, 727, 591 A.2d 544 (1991). affd in part and 
reversed in part, by citing case (hereinafter Armstrong 
I)), the Court of Appeals was not required to determine 
exactly when Mr. Armstrong contracted asbestosis. Id. 
Ford argues that as the date of manifestation of disease 
approaches the effective date of the statute, it becomes 
more important to determine exactly when the injury 
actually occurred. 

Recently, we rejected a similar argument in Anchor 
Packing Co. v. Grimshaw. I15 Md App. 134, 692 A.2d 
5, cert. granted sub nom. on other grounds, Porter Hq-
den v. Bullinger, 346  Md. 373, 697 A.2d 112 (1997). In 
Grimshaw, we addressed the application of the cap stat- 
ute to claims for asbestos-related mesothelioma. Prelimi- 
narily, we rejected the plaintiffs' contention that Arm- 
strong 11 held that the cap did not apply to latent injury 
cases. We noted, instead, that Armstrong I1 held only 
that the statute was inapplicable under the particular facts 
of that case where evidence demonstrated that the plain- 
tiffs injuries occurred prior to the effective [***71] date 
of the statute. Further, we reiterated our holding in Arm-
strong I that to have a cause of action based on claims of 
product liability o r  negligence law submitted to the jury, 
the plaintiff must produce evidence of  a legally com- 
pensable injury. 

87 Md. App. at 734. 

We then turned our attention to the question of when 
a legally cornpensable injury occurs in an asbestos-
related injury case. The defendants had argued that injury 
or harm does not arise until the symptoms of the disease 
become apparent. They argued that basing the determina- 
tion of injury upon symptomatology is a less speculative 
approach than trying to determine the date the disease 
began to develop. We chose to rely upon a determination 
of the date that an injuzy in fact [*48] came into exis- 
tence, and rejected defendants' contention that such an 
approach was too speculative: 

We hold, therefore, that an injury occurs in an asbes- 
tos-related injury case when the inhalation of asbestos 

fibers causes a legally cornpensable harm. Harm results 
when the cellular changes develop into an injury or dis- 
ease, such as asbestosis or cancer. We, therefore, reject 
appellants' assertion that the injury or harm does not arise 
until [***72] the symptoms of the disease become ap- 
parent. 

Grimshaw. 115 Md. App. at 160. 

We then proceeded to examine the evidence before 
us to determine whether there [**I3381 was a factual 
basis for concluding that the plaintiffs had suffered le- 
gally compensable injury prior to the July I, 1986 effec- 
tive date. All of the plaintiffs were diagnosed in 1993 or 
1994. Given the testimony of two medical experts, that 
mesothelioma typically exists ten years prior to diagno- 
sis, we concluded that there was a factual basis to sup- 
port a finding that the plaintiffs' injuries occurred prior to 
the July 1, 1986 effective date of the statute. n 12 Id. at 
165. 

n12 We so concluded even though another 
expert testified that the cancer began, at the earli- 
est, three years prior to diagnosis. In the instant 
case, there was no such contrary evidence. 

Ford does not argue that Grimshaw is distinguish- 
able. Rather, Ford urges us to overrule Grimshaw. Ford 
contends that, although the Grimshaw analysis "may be 
easy to apply in 1992 [***73] or 1997, . . . this Court's 
use of statistics and rough mathematics invites disaster in 
the near future." Ford then gives the example of the indi- 
vidual who is diagnosed on July 1, 1996. We disagree 
that Ford's hypothetical invites disaster. Under Grim- 
shaw, we will uphold a trial court's determination of 
when an injury arises as long as that determination is 
supported by legally sufficient evidence. See id. 

Mr. Grewe was diagnosed with mesothelioma in 
January, 1993. Further, there was expert testimony that 
his cancer IikeIy began to develop at least ten years prior 
to the date of [*49] diagnosis. Accordingly, there was a 
sufficient factual basis to support a finding that Mr. 
Grewe's injury occurred prior to the July I, 1986 effec- 
tive date of the statute. 

JUDGMENT AFFIRMED IN PART AND 
REVERSED IN PART; COSTS TO BE PAID BY 
APPELLANT. 
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OPINION: 

1*474J The issue in this appeal is whether the trial 
court correctly granted summary judgment dismissing 
Nabisco, Inc., Nabisco Brands, Inc. and Fleishcman Cor- 
poration (collectively referred to as Nabisco) from plain- 
tiffs' lawsuit. 

The spouse, heirs and legal representatives of 
George Fricke, 111 and Melvin Davillier, Sr. filed the 
instant products liability suit against Nabisco and others 
alleging that Nabisco failed to give the proper warnings 
[**2] in connection with its manufacture and sale of 
vinegar. George Fricke, 111 was seriously injured when 
he was overcome by vapors while attemptkg to rescue 
co-worker Melvin Davillier, Sr. who had collapsed at the 
bottom of a mustard vat tank owned by Baumer Foods, 
Inc. Davillier subsequently died. The allegations against 
Nabisco are that it manufactured and sold to Baumer the 
vinegar used in the mustard vat and that it failed to pro- 
vide proper warnings about the hazards associated with 
exposure to vinegar 

Nabisco filed a motion for summary judgment 
predicated on the fact that it sold its Fleischman's vinegar 
business to Burns, Philip and Company on July 2, 1986. 
Because the accident occurred on May 8, 1987 Nabisco 
argues that the vinegar in the vat was not sold or manu- 
factured by i t  Therefore, even if the product was defec- 
tive because of a lack of warning, Nabisco urges it can- 
not be responsible because it had no duty to warn. 

The trial court granted Nabsico's motion and plain- 
tiffs have perfected this appeal. They raise two argu- 
ments. First they assert that there is serious issue of ma- 
terial fact regarding the source of the vinegar in the vat at 
the time of the accident. [**3] They argue that the vine- 
gar which Nabisco manufactured and sold to Baumer 
before their sale to Bums, Philip may have been mixed 
together with vinegar subsequently purchased by Bau- 
mer. According to plaintiffs, the vinegar storage tank 
was never completely empty in the period of time 
[*475] leading up to the accident, and thus a question 
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remains as to whose vinegar was in the mustard vat at the 
time of the accident. 

Second, plaintiffs argue that, even assuming the 
vinegar was not Nabisco's, there is still a mixed ie- 
gaVfactua1 issue remaining about their failure to provide 
adequate warnings. Plaintiffs assert that Nabisco's Mate- 
rial Safety Data Sheet sent to Baumer before the acci- 
dent, and relied upon by Baumer at the time of the acci- 
dent, failed to include proper and well known warnings 
regarding vinegarfacetic acid. They argue that Nabisco 
is responsible because the inadequate warning was 
adopted in its entirety by Bums, Philip and used by them 
in the subsequent manufacture and sale of vinegar to 
Baumer Foods. 

In its motion for summary judgment Nabisco relies 
on evidence of the sale of its vinegar operations prior to 
the accident as well as plaintiffs' discovery responses 
which refer (**4j  to an invoice dated May 7, 1987 as 
representative of the vinegar source at the time of the 
accident. Nabisco argues that the linchpin of a defective 
products case, i.e. that it was the manufacturer of the 
product, is missing in this case. The manufacturer can- 
not be responsible for a product it does not produce or 
sell. 

We believe there is no issue of fact with respect to 
the source of the vinegar in the vat  Nabisco sold its 
business to Bums, Philip ten months prior to the acci- 
dent. The plaintiffs identify the May 7, 1987 invoice as 
the source of the vinegar in question. They have not 
raised a serious issue of fact in this regard. Their specu- 
lation about a mixture of "old" and "new" vinegar is just 
that speculation. 

Plaintiffs' second argument presents the issue of 
whether Nabisco owed any duty to the users of the vine- 

gar manufactured and sold by Bums, Philip, the pur- 
chaser of its vinegar operations. In support of an af- 
furnative answer to this question plaintiffs cite the New 
York case of Sage v. Fairchild-Swearingen Corporation, 
517 N.E.2d 1304 (N. Y. App. 1987). In that case the court 
held that a defective design prepared and used by the 
[**5j original manufacturer and relied upon by the pur- 
chaser (of the product) when it manufactured a replace- 
ment part can result in liability on the original manufac- 
turer. 

There are several distinguishing aspects to Sage 
which make it inapplicable to the case before us. Most 
important is the fact that the defective design relied on 
was supplied by the manufacturer of the product that was 
replaced by the product's user. That is, there was identifi- 
cation of the defective (by reason of improper design) 
product and the manufacturer. And, of course, the prod- 
uct was purchased from the defendant-manufacturer. 

In the instant case, Nabisco neither sold nor manu- 
factured the vinegar which allegedly caused plaintiffs' 
damages. The facts are well established that Nabisco 
had sold its vinegar business ten months earlier. Our 
review of Louisiana jurisprudence reveals no case deal- 
ing with this issue. Under the facts of this case, we are 
not prepared to hold a manufacturer responsible for al- 
leged inadequate warnings about a product it neither 
manufactured nor sold. We cannot abandon the general 
rule of products liability requiring identification of the 
product with the manufacturer. Nabisco [**6] should not 
be required to warn about the use of a product it did not 
produce or sell to Baumer. 

For the reasons assigned, the judgment of the trial 
court is affirmed. 

AFFIRMED. 
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Jr., Judges. 	 each case is identical and we consolidate the two 

appeals and consider them together. 
DISPOSITION: 

The judgments are affirmed. Plaintiffs, appellant and his now deceased wife, pw- 
chased a motor home with a propane gas system, includ- 

LexisNexis(R) Headnotes ing all appliances thereto. About a week after purchase, 
[***2] appellants took the motor home into a service 
agency. There two leaks at joints in the propane gas sys- 

COUNSEL: tem were discovered and repaired. One leak was located 
Daniel K. Kean for Plaintiffs and Appellants. at the propane gas tank itself and the other at the hot wa- 

ter tank connection. At the time of repairs a T-joint was 
Lawler & Ellis, Byron J. Lawler, Margot Davis, replaced. A few days later while at a rest stop, appel- 

Owen, Melbye & Rohlff and Cameron Miller for Defen- lant's wife lit the stove to make soup. Approximately
dants and Respondents five minutes later an explosion and fire occurred causing 

damages and personal injury. 
JUDGES: 

[**22] The physical circumstances that resulted in 
Opinion by Beach, J., with Roth, P. J., and Comp- the explosion are not in dispute. A copper tube extended 

ton, J., concurring. ffom the propane gas tank upwards to a point where it 
flared out in two directions. One branch of the tubing 

OPINIONBY: extended to the gas stove and the other extended to the 

BEACH gas heater. The branch of tubing which extended to the 
hot water heater separated at its attachment to the T-joint 

OPLNION: permitting propane gas to leak out and form a pool of 
flammable vapor. The flame on the stove, when lit by 

[*636] [**21] The matters before us are two ap- [*637] appellant's wife, provided a source of ignition for 
peals from summay judgments in favor of defendant- the leaking gas. Defendant, Magic Chef, respondent 
respondent Magic Chef, Inc., manufacturer of a cooking here, manufactured the stove. 
stove. n l  

Appellants filed the two actions against the manu- 
facturer of the motor home, 1***3] the retail dealer that 
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sold it, the two agencies that serviced and repaired it, the 
manufacturer o f  the  heater and the manufacturer of the 
stove (respondent). After American Clipper Corpora- 
tion, the manufacturer and assembler of the motor home 
and its propane gas system settled with appellants, the 
trial court granted the summary judgments in favor of 
respondent Magic Chef. 

Contentions o n  Appeal: 

Appellants contend that there remained the question 
of whether or not the respondent's warning and installa- 
tion instruction accompanying the gas stove manufac- 
tured by it were defective. Appellants argue this is a 
question of fact which could not be resolved by summary 
judgment. We reject the contentions and we affirm the 
judgment. 

Discussion: 

( la) Respondent's motion for summary judgment 
was based on the undisputed fact that the proximate 
cause of the explosion was a defect in the copper tubing 
and joints between the propane gas tank and the hot wa- 
ter heater which allowed gas to escape. There was no 
defect in the cook stove itself. In opposing the motion 
for summary judgment, appellants for the first time 
raised the contention that the instructions provided by 
defendant Magic Chef for [ * * *4 ]  the operation of the 
gas range were inadequate in that they did not warn the 
stove user to check inside the motor home for gas leaks 
before lighting the pilot and making use of the stove. 
Appellants claim that their contention presented a triable 
issue of fact as to the existence of a defect in the product, 
the gas range manufactured and sold by respondent. 
Appellants are in error. 

The issue before the court contained no disputed 
facts. The leaked gas was ignited by the stove's flame. 
There was no physical defect in the stove. It was working 
properly. The physical facts thus being not in dispute, 
the question remaining before the court was whether as a 
matter of law the stove manufacturer had a duty to warn 
that a lighted but properly operating stove might ignite 
gas leaking from some other place. In other words: did 
the absence of a warning constitute the legally recog- 
nized or "proximate" cause of the explosion, so as to 
affix [*638] liability therefor? The answer is "no." The 
trial court's ruling on this question was correct. 

(2) Causation is a necessary element in strict liabil- 
ity just as it is in negligence liability. Thus the general 
rules of proximate cause apply. [***5] (4 Witkin, 
Summary of Cal. Law (8th ed. 1974) Torts, 5 833, p. 
3128.) Proximate cause is a legal relationship. Whether 
an act or incident is the proximate cause of injury is a 
question of law where the facts are uncontroverted and 
only one deduction or inference may reasonably be 

drawn from those facts. (Sanders v. Atchison, Topeka & 
Sanra Fe Ry. Co. (1977) 65 Cal.App.3d 630 [135 
Cal. Rpfr. 5551.) 

(3) A failure to warn may create liability for h m  
caused by use of an unreasonably dangerous product. 
(Cavers v. Cushman Motor Sales. Inc. (1979) 95 
CaI.App.3d 338 / I 5  7 Cal.Rplr. 1421; Can i fa  v. Hercu-
les powder Co. (1 965) 23 7 - ~ a l . ~ ~ ; . 2 d  44 -46  Cat. RDtr. 
5521.) That rule, however, does not apply to the facts in 
this case because it was not any unreasonably dangerous 
condition or feature of respondent's product which 
caused the injury. To say that the absence of a warning 
to check for gas leaks in other products makes the stove 
defective is semantic nonsense. 

The product here did not cause or create the risk of 
harm. (4) A cook stove is not [**23] an "unavoidably 
dangerous or unsafe product" within the meaning of the 
strict liability rule applicable to [***6] those engaged in 
ultrahazardous activities. (See 4 Witkin, summary of 
Cal. Law (8th ed. 1974) Torts, 5 798, p. 3095 et seq.) 
Nor is it similarly so dangerous or unsafe simply because 
it is used with natural gas. Even if its use required the use 
of natural gas, that fact does not require a special wam- 
ing. Use of natural gas is not an activity the danger of 
which is not known by a substantial number of people. 
To the contrary, natural gas has been in use for genera- 
tions for lighting, cooking, heating, and providing en-
ergy. The use of any product can be said to involve 
some risk because of the circumstances surrounding even 
its normal use. Nonetheless, the makers of such products 
are not liable under any theory, for merely failing to 
warn of injury which may befall a person who uses that 
product in an unsafe place or in conjunction with another 
product which because of a defect or improper use is 
itself unsafe. This is especially so where the risk is corn- 
monly known. (A fuller discussion appears in Prosser, 
Torts (4th ed. 197 1) Products Liability, 5 96, p. 64 1, 
and particularly at p* 646 et seq.) 

[*639] (lb) At bench, respondent was under no 
duty to warn of the possible defect [***7]in the product 
of another and is not liable for failure to do so. It was the 
tubing, the product of another, that was defective here. 
Appellants specifically pleaded that it was the supply 
tube leading to the hot water heater that was defective 
and leaked gas. Once the gas leaked and gathered in the 
motor home, the explosion was bound to occur as soon 
as someone lit a match for a cigarette, a cigar, a pipe or 
for any other reason. The fact that the stove was lit to 
prepare food simply was a fortuitous cucumstance. The 
law does not yet recognize the mere use of either the 
tobacco products or the stove as the legally proximate 
cause of the injury so as to impose liability therefor on 
the supplier or manufacturer of either product. 
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The judgments are affirmed. 
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PRIOR HISTORY: 

Proceeding, pursuant to NY Constitution, article VI, 
fi 3 (3) (9) &d Rules of the Court of Appeals ( 22 
NYCRR) fi 500.17, to review two questions certified to 
the New York State Court of Appeals by order of the 
United States Court of Appeals for the Second Circuit. 
The following questions were certified by the United 
States Court of Appeals and accepted by the New York 
State Court of Appeals pursuant to section 500.17: 
"Whether the defendants owed plaintiffs a duty to exer- 
cise reasonable care in the marketing and distribution of 
the handguns they manufacture?" and "Whether liability 
in this case may be apportioned on a market share basis, 
and if so, how?" 

DISPOSITION: Following certification of questions by 
the United States Court of Appeals for the Second Cir- 
cuit and acceptance of the questions by this Court pursu- 
ant to section 500.17 of the Rules of Practice of the New 
York State Court of Appeals, and after hearing argument 
by counsel for the parties and consideration of the briefs 
and the record submitted, certified questions answered in 
the negative. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Respondents, relatives of 
gunshot victims, sued appellant handgun manufacturers, 
and the manufacturers appealed from judgments entered 
against them. The United States Court of Appeals for the 
Second Circuit certified these questions to the instant 
court: whether the manufacturers owed the relatives a 
duty to exercise reasonable care in marketing and dis- 

tributing; and whether liability could be apportioned on a 
market share basis, and if so, how. 

OVERVIEW: The relatives of persons killed b y  hand- 
guns sued the manufacturers. Judgment was entered for 
the relatives on their claims of negligent marketing and 
distribution; the manufacturers appealed. The federal 
appellate court certified these questions to the instant 
court: (1) whether the manufacturers owed the relatives a 
duty of reasonable care in marketing and distributing the 
guns, and (2) whether liability could be apportioned on a 
market share basis. The instant court answered both 
questions in the negative. The relatives presented no evi- 
dence to show to what degree the risk of injury was en- 
hanced by the presence of negligently marketed and dis- 
tributed guns, as opposed to the risk presented by all 
guns in society. The negligent entrustment doctrine was 
inapplicable, as the relatives did not show that the manu- 
facturers knew or had reason to know their distributors 
engaged in substantial sales of guns into the gun-
trafficking market on a consistent basis. The market 
share theory was inapt, as guns were not fungible, the 
manufacturers' marketing techniques were not uniform, 
and the manufacturers' market share did not necessarily 
correspond to the degree of risk their conduct created. 

OUTCOME: The certified questions were answered in 
the negative. 

LexisNexis(R) Headnotes 

Torts >Negligence >Duty > Duty Generally 
[HNI] The threshold question in any negligence action 
is: does defendant owe a legally recognized duty of care 
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to plaintiff? Courts traditionally fix the duty point by 
balancing factors, including the reasonable expectations 
of parties and society generally, the proliferation of 
claims, the Likelihood of unlimited or insurer-like liabil- 
ity, disproportionate risk and reparation allocation, and 
public policies affecting the expansion or limitation of 
new channels of liability. Thus, in determining whether a 
duty exists, courts must be mindhl of the precedential, 
and consequential, future effects of their rulings, and 
limit the legal consequences of wrongs to a controllable 
degree. 

Torts >Negligence >Duty >Duty Generally 
[HN2] Foreseeability, alone, does not define duty - it 
merely determines the scope of the duty once it is deter-
mined to exist. The injured party must show that a de- 
fendant owed not merely a general duty to society but a 
specific duty to him or her, for without a duty running 
directly to the injured person there can be no liability in 
damages, however careless the conduct or foreseeable 
the harm. That is required in order to avoid subjecting an 
actor to limitless liability to an indeterminate class of 
,persons conceivably injured by any negligence in that 
act. Moreover, any extension of the scope of duty must 
be tailored to reflect accurately the extent that its social 
benefits outweigh its costs. 

Torts >Negligence >Duty >Duty GeneraUy 
[HN3] A defendant generally has no duty to control the 
conduct of third persons so as to prevent them from 
harming others, even where as a practical matter defen- 
dant can exercise such control. This judicial resistance to 
the e ~ a n s i o n  of duty grows out of practical concerns 
both about potentially limitless liability and about the 
unfairness of impasing liability for the acts of another. 

Torts >Negligence >Duty >Control of Third Parties 
[HN4] A duty may arise where there is a relationship 
either between defendant and a third-person tortfeasor 
that encompasses defendant's actual control of the third 
person's actions, or between defendant and plaintiff that 
requires defendant to protect plaintiff 60m the conduct 
of others. Examples of these relationships include master 
and servant, parent and child, and common carriers and 
their passengers. 

Tom >Negligence >Duty >Control of Third Parties 
N S ] The tort of negligent entrustment is based on the 
degree of knowledge the supplier of a chattel has or 
should have concerning the entrustee's propensity to use 
the chattel in an improper or dangerous fashion. Gun 

sales have subjected suppliers to liability under this the- 
ory. Of course, without the requisite knowledge, the tort 
of negligent entrustment does not lie. 

Tom > Causation>Cause in Fact 
[HN6] Market share liability provides an exception to the 
general rule that in common-law negligence actions, a 
plaintiff must prove that the defendant's conduct was a 
cause-in-fact of the injury. 

Tom >Negligence >Duty >Duty Generally 
[HN7] A manufacturer's share of the national handgun 
market does not necessarily correspond to the amount of 
risk created by its alleged tortious conduct. No case has 
applied the market share theory of liability to such varied 
conduct and wisely so. 

Torts >Negligence >Duty >Duty Generally 
[HN8] Inability to locate evidence does not alone justify 
the extraordinary step of applying market share liability. 

Torrs >Negligence >Duty >Duty Generally 
[HN9] New York and other jurisdictions do not extend 
the market share theory where products are not fungible 
and differing degrees of risk are created. 

HEADNOTES: 

Negligence - Duty - Handgun Manufacturers - Mar-
keting and Distribution of Handguns - Limitless Liability 

1. Persons killed or injured by illegally obtained 
handguns are not owed a duty by handgun manufacturers 
to exercise reasonable care in the marketing and d i i b u -  
tion of their handguns. Imposition of such a duty would 
potentially expose them to limitless liability. The pool of 
possible plaintis is very large-potentially, any of the 
thousands of victims of gun violence. Further, the con- 
nection between the manufacturers, the criminaI wrong- 
doers and plaintiffs is remote, running through several 
links in a chain consisting of at least the manufacturer, 
the federally licensed distributor or wholesaler, and the 
first retailer. The chain most often includes numerous 
subsequent legal purchasers or even a thief. Such broad 
liability, potentially encompassing all gunshot crime 
victims, should not be imposed without a more tangible 
showing that the manufacturers were a direct Iink in the 
causal chain that resulted in the plaintiffs' injuries, and 
that the manufacturers were realistically in a position to 
prevent the wrongs. Giving plaintiffs' evidence the bene- 
fit of every favorable inference, they have not shown that 
the gun used to harm a permanently disabled plaintiff 
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came from a source amenable to the exercise of any duty 
of care that plaintiffs would impose upon the manufac- 
turers. 

Negligence - Duty - Handgun Manufacturers - Mar-
keting and Distribution of Handguns - Protective Duty 

2. Persons killed or injured by illegally obtained 
handguns are not owed a duty by handgun manufacturers 
to exercise reasonable care in the marketing and distribu- 
tion of their handguns. Imposition of such a duty would 
potentially expose them to limitless liability. A duty 
may not be predicated merely because it is foreseeable 
that persons may be killed or injured by defendants' le- 
thal products. Plaintiffs, relatives of people killed with 
illegal handguns or people so injured, have not shown 
that a change in marketing techniques would likely have 
prevented their injuries. A duty may not be imposed on 
a products liability theory since defendants' products are 
not defective and plaintiffs have not asserted a defective 
warnings claim. Actions against handgun manufacturers 
may not be analogized to cases involving hazardous ma- 
terials or unsupervised access by children to hazardous 
substances. 

Negligence - Duty - Handgun Manufacturers - Mar-
keting and Distribution of Handguns - Ability to Reduce 
Risk of Illegal Gun Trafficking by Reforming Distribu- 
tion Techniques 

3. Persons killed or injured by illegally obtained 
handguns are not owed a duty by handgun manufacturers 
to exercise reasonable care in the marketing and distriiu- 
tion of their handguns. Imposition of such a duty would 
potentially expose them to limitless liability. No general 
duty of care arises out of the manufacturers' alleged abil- 
ity to reduce the risk of illegal gun trafficking through 
control of the marketing and distribution of their prod- 
ucts. Any prophylactic changes in marketing and distri- 
bution would have the unavoidable effect of eliminating 
a significant number of lawful sales to "responsible" 
buyers by "responsible" Federal firearms licensees who 
would be cut out of the distribution chain under the sug- 
gested "reforms." Plaintiffs presented no evidence show- 
ing any statistically significant relationship between par- 
ticular classes of dealers and crime guns. To impose a 
general duty of care upon the makers of firearms because 
of their purported ability to control marketing and distri- 
bution of their products would conflict with the principle 
that any judicial recognition of a duty of care must be 
based upon an assessment of its efficacy in promoting a 
social benefit as against its wsts and burdens. Imposing 
such a general duty of care would create not only an in- 
determinate class of plaintiffs, but also an indeterminate 
class of defendants whose liability might have little rela- 
tionship to the benefits of controlling illegal guns. 

Negligence - Duty - Handgun Manufacturers - Mar-
keting and Distribution of Handguns - Negligent En- 
trustment 

4. Persons killed or injured by illegally obtained 
handguns are not owed a duty by handgun manufacturers 
to exercise reasonable care in the marketing and distribu- 
tion of their handguns. Imposition of such a duty would 
potentially expose them to limitless liability. No duty 
may arise under the theory of negligent entrustment. Al-
though that doctrine might well support the extension of 
a duty to manufacturers to avoid selling to certain dis- 
tributors in circumstances where the manufacturer knows 
or has reason to know those distributors are engaging in 
substantial sales of guns into the gun-trafficking market 
on a consistent basis, plaintiffs did not present such evi- 
dence. Instead, they claimed that manufacturers should 
not engage in certain broad categories of sales. How-
ever, without a showing that specific groups of dealers 
play a disproportionate role in supplying the illegal gun 
market, the sweep of plaintiffs' duty theory is far wider 
than the danger it seeks to avert. Defendants do not have 
an affirmative duty to investigate and identify corrupt 
dealers, which is neither feasible nor appropriate for the 
manufacturers. Federal law already has implemented a 
statutory and regulatory scheme to ensure seller "respon- 
sibility" through licensing requirements and buyer "re-
sponsibility" through background checks. 

Negligence - Duty - Handgun Manufacturers - Mar-
keting and Distribution of Handguns - Market Share Li- 
ability 

5. Persons killed or injured by illegally obtained 
handguns are not owed a duty by handgun manufacturers 
to exercise reasonable care in the marketing and distribu- 
tion of their handguns. Imposition of such a duty would 
potentially expose them to limitless liability. Were li- 
ability found to exist, it could not be apportioned on a 
market share basis since guns are not identical, fungible 
products and plaintiffs have never asserted that defen- 
dants' marketing techniques were uniform. The distribu- 
tion and sale of every gun is not equally negligent, nor 
does it involve a defective product. Thus, a manufac- 
turer's share of the national handgun market does not 
necessarily correspond to the amount of risk created by 
its alleged tortious conduct. While it may be difficult to 
prove precisely which manufacturer caused any particu- 
lar plaintiff's injuries since crime guns are often not re- 
covered, inability to locate evidence does not alone jus- 
tify the extraordinary step of applying market share li- 
ability. Rather, a more compelling policy reason is re-
quired for the imposition of market share liability. 

COUNSEL: Gordon, Feinblatt, Rothman, Hoflerger & 
Hollander, L. L. C., Baltimore, Maryland (Lawrence S. 
Greenwald,Nan7 E. Paige and Catherine A. Bledroe of 
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counsel), and Morgan, Melhuish, Monaghan, Arvidson, 
Abrutyn & Lisowski, New York City (Daniel T. Hughes 
and Erin A. O'Leary of counsel), for Beretta U.S.A. 
Corp. and another, appellants. I. Defendants did not owe 
plaintiffs a duty to exercise reasonable care in the mar- 
ketiug and distribution of the handguns they manufac- 
ture. ( Purdy v Public A h ' r  of County of Westchester, 
72 NY2d 1; Di Ponzio v Riordan, 89 NY2d 578; Lauer v 
City of New York, 95 NY2d 95; Liriano v Hobart Corp,, 
92 NY2d 232; D'Amico v Christie, 7 1 NY2d 76; Pulka v 
Edelman, 40 NY2d 781; Strums v Belle Realty Co., 65 
NY2d 399; Ekeman v State of New York, 70 NY2d 175; 
Nallan v HelmIey?rpar, Inc.. 50 NY2d 507.) 11. Liabil- 
ity may not be apportioned in this case on a market share 
basis. ( Williams v State of New YorS 308 NY 548; Hy-
mowitz v Eli Lilly & CO., 73 NY2d 487, 493 US 944; 
Matter of DES MKt. Share Litig., 79 NY2d 299; Enright 
v Eli Lilly & Co., 77 NY2d 377,502 US 868; Brenner v 
American Cyanamid CO., 263 AD2d 165; Matter of New 
York State Silicone Breast hplant Litig, 166 Misc 2d 
85, 234 AD2d 28; 210 E. 86th St. Corp. v Combustion 
Eng'g, 821 F Supp 125; DaSilva v American Tobacco 
Co., 175 Misc 2d 424; Healey v Firestone Tire & Rubber 
Co., 87 NY2d 596; Kinnett v Mass Gas & Elec. Supply 
Co., 7 16 F Supp 695.) 

Budd brier Gross Rosenbaum Greenberg & Sade, PP. C. 
(Timothy A. Buman- of the Georgia Bar, admitted pro 
hac vice, of counsel), and Budd Larner Gross 
Rosenbaum Greenberg & Sade, P. C., New York City 
(Christina Fichera Dente of counsel), for Taurus Intema- 
tional Manufacturing, Inc., appellant. I. The duty as- 
serted by pIaintiffs is not and should not be recognized 
by New York law. ( Mwphy v American Home Pro&. 
Corp., 58 NY2d 293; Hall v United Parcel Sen?, 76 
NY2d 27; Pur& v Public Adm'r of County of West-
chester, 72 2 2 d  1; McCartb v Olin Corp-, 119 F3d 
148; Pulka v Edelman, 40 NY2d 781; S t r m s  v Belle 
Realty Co., 65 W 2 d  399; Palka v Servicemaster Mgt 
Servs. Corp., 83 NY2d 579.) 11. Liability in this case can 
neither be imposed nor appomoned on a market share 
basis. ( Hymowitz v Eli Lilly & Co.. 73 NY2d 487; 
Brenner v American Cyanamid Co., 263 AD2d 165.) 

Schulte Roth & Zubel, L. L. P., New York City (Marc E. 
Elovih. Michael S. Feldberg, Tim O'Neal Lorah and Ke-
fira R Wildennanof counsel), McHugh & Barnes, P. C. 
(Elisa Barnes and Monica Connell of counsel), and Weitz 
& Luxenberg, P. C. (Denise M. Dunleavy of counsel), for 
respondents. I. New Yo&s common law of negligence 
requires gun manufacturers to use reasonable care in 
marketing and distributing their uniquely lethal products. 
( Palka v Servicemaster Mgt. Servs. Corp., 83 NY2d 
579; Lauer v City of New York, 95 NY2d 95; Tenuto v 
Lecierle Labs., 90 NY2d 606; Nallan v Helrnsley-Spear, 

Inc., 50 NY2d 507; Stevens v Kirby, 86 AD2d 391; Liri-
ano v Hobart Corp., 92 NY2d 232; Dukes v Bethlehem 
Cent. School Dbt., 216 AD2d 838; Splawnik v Di Ca- 
prio, 146 AD2d 333; Zellers v Dmaney, 155 Misc 2d 
534; Earsing v Nelson, 212 AD2d 66.) 11. Liability of 
appellants for negligently marketing their uniquely lethal 
products should be apportioned on a market share basis. ( 
People v Hobson, 39 NY2d 479; Hymowih v Eli Lilly & 
Co.. 73 NY2d 487, 493 US 944; Matter of DES MKr. 
Share Litig., 79 NY2d 299; Matter of New York County 
DES Litig., 2 11 AD% 500; Brenner v American Cyana- 
mid Co., 263 AD2d 165; Bichler v Eli Lilly & Co., 55 
NY2d 57 1;Ddilva v American Tobacco Co.. 1 75 Misc 
2d 424; Matter of New York State Silicone Breast Im- 
plant Litig., 166 Misc 2d 85,234 AD2d 28; In re Related 
Asbestos Cases, 543 F Supp 1 152; HeaIey v Firestone 
Tire & Rubber Co., 87 NY2d 596.) 

Pepper Hamilton, L. L. P., Philadelphia, Pennsylvania, 
and New York City (Nina Gmsack and James M. Beck 
of counsel), and Hugh F. Young, Jr., Reston, Virginia, 
for Product Liability Advisory Council, Inc., amicus cu- 
riae. I. The expansive duty to avoid "negligent market- 
ing" of guns created by the court below is not New York 
law. (Lauer v City of New York, 95 NY2d 95; Djlmico v 
Christie, 71 NY2d 76; Turcotte v Fell, 68 NY2d 432; 
Pulka v Edelman, 40 NY2d 78 1;Waters v New York City 
How. Auth., 69 NY2d 225; Palka v Servicemaster Mgt. 
Servs. Corp., 83 NY2d 579; Pur4 v Public Adm'r of 
County of Westchester, 72 NY2d 1; Johnson v Jamaica 
Hosp.. 62 NY2d 523; S t r m s  v Belle Realty Co., 65 
NY2d 399; Lafferty v Manhasset Med. Ctr. Hosp., 54 
NY2d 277.) 11. New York law does not impose market 
share liability outside the unique situation of DES litiga- 
tion. ( Hymowitz v Eli LiIIy & Co., 73 NY2d 487, 493 
US 944; Horn v Homier Distrib., 272 AD2d 909; Matter 
of D B  MRt. S h e  Litig., 79 NY2d 299; Enright v Eli 
Lilly & Co., 77 NY2d 377,502 US 868; Healey v Fire- 
stone Tire & Rubber Co., 87 NY2d 596; New York Tel. 
Co. v AAER Sprayed Insulations, 250 AD2d 49; GifaIdi v 
Dumont Co., 172 AD2d 1025; Hamilton v Accu-Tek 62 
F Supp 2d 802; Matter of New York State Silicone Breast 
Implant Litig., 166 Misc 2d 85, 234 AD2d 28; Ddilva v 
American Tobacco Co., 175 Misc 2d 424.) III. Whether 
the theories of liability advanced in this case might be 
socially desirable is a fundamental policy decision prop- 
erly made by the Legislature. ( Lauer v City of New 
York, 95 NY2d 95; Pulka v Edelman, 40 NY2d 78 1; Pat-
terson v Rohm Gesellschuj?, 608 F Supp 1206; Wasylow 
v Glock, Inc., 975 F Supp 370; Perkins v F.I.E. Corp., 
762 F2d 1250; Mwphy v American Home Pro&. Corp., 
58 NY2d 293; Hymowitz v Eli Lilly & Co., 73 NY2d 
487; Fleishman v Eli Lilty & Co., 62 NY2d 888,469 US 
1192; McDonald v Cook-, 252 AD2d 302,93 NY2d 812; 
Enright v Eli Lilly & Co., 77 NY2d 377.) 



Crowell & Moring L. L. P., Washington D.C. (Victor E. 
Schwartz and Mark A. Behrens of counsel), and National 
Chamber Litigation Center, Inc. (Robin S. Conrad of 
counsel), for Chamber of Commerce of the United 
States, amicus curiae. I .  The extreme new "duty" theory 
created by the court below is unsound and should be re-
jected. (Pulka v Edelman, 40 NY2d 78 1; Waters v New 
York City Hous. Auth, 69 NY2d 225; Palka v Service-
master Mgt. S-s- Cop-, 83 -2d 579; De Angelis v 
Lutheran Med Ctr.. 58 8 2 d  1053; Eiseman v State of 
New York, 70 NY2d 175; D'Amico v Christie, 71 NY2d 
76; Strauss v Belle Realty Co.. 65 8 2 d  399; Purdy v 
Public Adm'r of C o u w  of Westchesrer, 72 NY2d 1; 
Lauer v Civ of New York, 94 NY2d 95; Elsroth v John-
son & Johnson, 700 F Supp 15 1 .) 11. The lower court's 
analogies to existing New York theories of recovery are 
flawed. ( Hamilton v ACCU-Tek62 F Supp 2d 802; 
Eiseman v State of New York, 70 NY2d 175; Pulka v 
&!elman, 40 NY2d 78 1; Purdy v Public Adm'r of County 
of Westchester, 72 NY2d 1; Coding v Paglia, 32 NY2d 
330; DeRosa v Remington Arms Co., 509 F Supp 762.) 
111. The lower court's theory would place an unreason- 
able burden on commerce. (Elsroth v Johnson & John-
son, 700 F Supp 15 1.) IV. Regulation through litigation 
is unsound. ( Wasylow v Glock, Inc., 975 F Supp 370; 
BMW ofN. Am. v Gore, 5 17 US 559.) 

Baron & Budd, P. C., Dallas, Texas (BrentM Rosenthal, 
Misty A. Farris and Thomas M. Sims of counsel), Fre-
derick M Baron, Washington D.C., and Jefiqy R White, 
for Association of Trial Lawyers of America, amicus 
curiae. I. The application of market share liability in this 
case best serves the policies advanced by Hymowitz v Eli 
Lilh & Co. (73 NY2d 487). ( Tider v Eli Lilly & Co., 
851 F2d 418; Hamilton v Accu-Tek, 62 F Supp 2d 802.) 
11. The factual considerations here present an even more 
compelling case for the application of market share li- 
ability than existed in Hymowitz. ( Wood v Eli Lilly & 
Co., 38 F3d 510; Bradley v Firestone Tire & Rubber Co., 
590 F Supp 1177; Hamilton v Accu-Tek, 62 F Supp 2d 
802; Doe v Cutter Biological, 852 F Supp 909; Hymowitz 
v Eli LiUy & Co., 73 NY2d 487.) 

Legal Action Projd, Washington D.C. (Rachana 
Bhowmik Dennis A. Henigan, Jonathan E. Lo?, Brian 
J.  Siebel, Allen Rostron and Leslie Klein of counsel), for 
Center to Prevent Handgun Violence and others, amici 
curiae. I. There is a relationship between gun violence 
and the careless dimbution of handguns. (Huddleston v 
United States, 415 US 814.) 11. Recognizing that gun 
makers owe potential victims a duty to use reasonable 
care in distribution is consistent with New York law. ( 
Hamilton v Accu-Tek, 62 F Supp 2d 802; Hall v E. I. Du 
Pont De Nemours & CO., 345 F Supp 353; Hmas v Vic-
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tory Paper Stock Co., 49 NY2d 38 1; McGlone v William 
Angus, Inc., 248 NY 197; Palsgraf v Long Is. R R Co., 
248 NY 339; MacPherson v Buick Motor Co., 217 NY 
382; Thomas v Winchester,6 NY 38 1; Loop v Litchfelld. 
42 NY 351;Favo v Remington A m  Cb., 67 App. Div 
4 14, 173 NY 600; Sickles v Montgomq Ward & CO., 6 
Misc 2d 1000.) 111. AU relevant policy factors support 
recognizing a duty here. ( Palka v Servicemaster Mgt. 
Sens. Corp., 83 NY2d 579; Travel1 v Bannerman, 7 1 
App Div 439, 174 NY 47; Caveny v Raven Arms Co., 
665 F Supp 530,849 F2d 608; Patterson v Rohm Gesell- 
schaf, 608 F Supp 1206; Thomas v Winchester, 6 NY 
381.) 

Simpson Thacher & Bartlett, 'New York City (Barry R 
Ostrager, Maty Beth Forshaw and Geraki E. Huwxhurst 
of counsel), and Fiedelman & McGaw, Jericho (Andrew 
Zajac of counsel), for American Meat Institute and oth- 
ers, amici curiae. The market share theory invented by 
the District Court is without legal or factual basis and is 
unworkable. ( Matter of New York State Silicone Breast 
Implant Litig., 166 Misc 2d 85,234 AD2d 28; Hymowitz 
v Eli Lilly & Co., 73 NY2d 487; Brenner v American 
Cyanamid Co., 263 AD2d 165; Zuchowicz v United 
States, 140 F3d 381; Starling v Seaboard Coast Line R. 
R Co., 533 F Supp 183; Becker v Schwurtz, 46 NY2d 
40 1; Ray v Cutter Labs., 754 F Supp 193; Morris v 
Parke, Davis & Co., 667 F Supp 1332; Sanderson v In-
ternational Flavors & Fragrances, 950 F Supp 981; 
University Sys. v United States Gypsum Co., 756 F Supp 
640.) 

Eliot Spitzer, Attorney General, Albany (Preeta D. 
Bansal, Michael S. Belohlmek, Daniel Smirlock, Daniel 
Feldman, Natalie Gomez-Vela, Sachin S. Pandya and 
Adam L. Aronson of counsel), for State of New York, 
amicus curiae. I. Under the common law of this State, 
gun manufacturers have a duty to exercise reasonable 
care in the distribution of their products when they have 
the knowledge and ability to reduce the availability of 
their products in the hands of criminals. ( Coding v 
Paglia, 32 NY2d 330; MucPherson v Buick Motor Co., 
2 17 NY 382; Gebo v Black Clawson Co., 92 NY2d 387; 
Lugo v W Tays, 75 NY2d 850; Voss v Black h Decker 
Mfg. Co., 59 NY2d 102; Micallef v Miehle Co., 39 NY2d 
376; Bolm v Triumph Corp.. 33 NY2d 151; Nullan v 
HelmsleyS', Inc-, 50 NY2d 507; McCarthy v Olin 
Corp., 119 F3d 148; Forni v Ferguson, 232 AD2d 176.) 
11. Liability may be apportioned on a market share basis 
in appropriate cases. (Matter of DES Mkt. Share Litig., 
79 NY2d 299; Hymowitz v Eli Lilly & Co., 73 NY2d 
487; McCormack v Abbott Labs., 617 F Supp 1521; 
Bichkr v Eli Lilly & Co.. 55 NY2d 571; Enright v Eli 
Lilly & Co., 77 NY2d 377; Brenner v American Cyana- 
mid Co., 263 AD2d 165; Rooney v Tyson, 9 1 NY2d 685; 
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Erie R R Co. v Tornpkins. 304 US 64; Hydro Investors v 
Trafalgar Power. 227 F3d 8; Dawson v Waf-Mart Stores, 
978 F2d 205.) 

Michael D. Hess, Corporation Counsel of New York 
City (Gail Rubin and Eric Prosham& of counsel), for 
City of New York, amicus curiae. Gun makers owe a 
duty to the public to  exercise reasonable care in the mar- 
keting and distribution of handguns. ( Turcotte v Fell, 68 
NY2d 432; Palka v Servicemaster Mgt. Sews. Corp., 83 
NY2d 579; De Angel& v Lutheran Med Ctr., 58 NY2d 
1053; Micallef v Miehle Co., 39 NY2d 376; Codling v 
Paglia, 32 NY2d 330; Eiseman v State of New York, 70 
NY2d 175; Tobin v Grossman, 24 NY2d 609; Palsgraf v 
Long Is. R R Co.. 248 NY 339,249 NY 51 1; Purdy v 
Public Adm'r of Corn&of Westchester, 72 NY2d 1,953; 
DYmico v Christie, 71 NY2d 76.) 

JUDGES:Opinion by Judge Wesley. Chief Judge Kaye 
and Judges Smith, Levine, Ciparick, Rosenblatt and 
Graffeo concur. 

OPINIONBY: WESLEY 

OPINION: [*229] [** * 101 [** 10581 

Wesley, J. 

In January 1995 plaintiffs-relatives of people killed 
by handguns-sued 49 handgun manufacturers in Federal 
court alleging negligent marketing, design defect, ultra- 
hazardous activity and fiaud. A number of defendants 
jointly moved for summary judgment. The United States 
District Court for the Eastern District of New York 
(Weinstein, J.), dismissed the product liability and h u d  
causes of action, but retained plaintiffs' negligent market- 
ing claim (see, Hamilton v Accu-Tek, 935 F Supp 1307, 
1315). Other parties intervened, including plaintiff 
Stephen Fox, who was shot by a fkiend and permanently 
disabled. The gun was never found; the shooter had no 
recollection of how he obtained it. Other evidence, how- 
ever, indicated that he had purchased the gun out of the 
trunk of a car fiom a seller who said it came fiom the 
"south." Eventually, seven plaintiffs went to trial against 
25 of the manufacturers. 

Plaintiffs asserted that defendants distributed their 
products negligently so as to create and bolster an illegal, 
underground market in handguns, one that furnished 
weapons to minors and criminals involved in the shoot- 
ing~that precipitated this [*230] lawsuit. Because only 
one of the guns was recovered, plaintiffs were permitted 
over defense objections to proceed on a [***I I] 
[**10591 market share theory of liability against all the 
manufacturers, asserting that they were severally liable 
for hiling to implement safe marketing and distniution 

procedures, and that this failure sent a high volume of 
guns into the underground market. 

After a four-week trial the jury returned a special 
verdict finding 15 of the 25 defendants failed to use rea- 
sonable care in the distribution of their guns. Of those 
15, nine were found to have proximately caused the 
deatbs of the decedents of two plainti%, but no damages 
were awarded. The jury awarded damages against three 
defendants-American Arms, Beretta U.S.A. and Taurus 
International Manuficturing-upon a fmding that they 
proximately caused the injuries suffered by Fox and his 
mother (in the amounts of $ 3.95 million and $ 50,000, 
respectively). Liability was apportioned among each of 
the three defendants according to their share of the na- 
tional handgun market: for American Arms, 023% ($ 
9,000); for Beretta, 6.03% ($ 241,000); and for Taurus, 
6.80%($272,000). 

Defendants unsuccessfully moved for judgment as a 
matter of law pursuant to Federal Rules of Civil Proce- 
dure rule 50 (b). The District Court articulated several 
theories for imposing a duty on defendants "to take rea- 
sonable steps available at the point of ...sale to primary 
distributors to reduce the possibility that these instru- 
ments will fall into the hands of those likely to misuse 
them" ( Hamilton v Accu-Tek, 62 F Supp 2d 802, 825,. 
The court noted that defendants, as with all manuhctur- 
ers, had the unique ability to detect and guard against any 
foreseeable risks associated with their products, and that 
ability created a special "protective relationship" between 
the manufacturers and potential victims of gun violence ( 
id, at 821). It further pointed out that the relationship of 
handgun manufacturers with their downstream distribu- 
tors and retailers gave them the authority and ability to 
control the latter's conduct for the protection of prospec- 
tive crime victims. Relying on Hymowitz v Eli Lilly & 
Co. (73 NY2d 487, cert denied 493 US 944), the District 
Court held that apportionment of liability among defen- 
dants on a market share basis was appropriate and that 
plaintiffs need not connect Fox's shooting to the negli- 
gence of a particular manufacturer. 

On appeal, the Second Circuit certified the following 
questions to us: 

"(I) Whether the defendants owed plaintiffs a duty 
[*23 11 to exercise reasonable care in the marketing and 
distribution of the handguns they manufacture? 

"(2) Whether liability in this case may be appor-
tioned on a market share basis, and if so, how?" (see, 
Hamilton v Beretta U.S.A. Corp., 222 F3d 36, 39). 

We accepted certification (95 NY2d 878) and now 
answer both questions in the negative. 

Parties' Arguments 
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Plaintiffs argue that defendant-manufacturers have a 
duty to exercise reasonable care in the marketing and 
distribution of their guns based upon four factors: (1) 
defendants' ability to exercise control over the marketing 
and distriiution of their guns, (2) defendants' general 
lcnowledge that large numbers of their guns enter the 
illegal market and are used in crime, (3) New York's 
policy of strict regulation of fueanns and (4) the 
uniquely lethal nature of defendants' products. 

According to plaintiff3, handguns move into the un- 
derground market in New York through several well- 
known and documented means including straw purchases 
(a fiiend, relative or accomplice acts as [***I21 
[**I0601 purchaser of the weapon for another), sales at 
gun shows, misuse of Federal fireanns licenses and sales 
by non-stocking dealers (i-e., those operating informal 
businesses without a retail storefront). Plaintiff3 further 
assert that gun manufacturers have oversaturated markets 
in states with weak gun control laws (primarily in the 
Southeast), knowing those "excess gunsw will make their 
way into the hands of criminals in states with stricter 
laws such as New York, thus "profiting" fiom indis- 
crimiiate sales in weak gun states. Plaintiffs contend 
that defendants control their distributors' conduct with 
respect to pricing, advertising and display, yet refuse to 
institute practices such as requiring distribution contracts 
that limit sales to stocking gun dealers, training sales- 
people in safe sales practices (including how t;recog- 
nize straw purchasers), establishing electronic monitor- 
ing of their products, limiting the number of distributors, 
limiting multiple purchases and franchising their retail 
outlets. 

Defendants counter that they do not owe a duty to 
members of the public to protect them fiom the criminal 
acquisition and misuse of their handguns. Defendants 
assert that such a duty-potentially exposing them to lim- 
itless liability-should not be imposed on them for acts 
and omissions of numerous and [*232] remote third 
parties over which they have no control. Further, they 
contend that, in light of the comprehensive statutory and 
regulatory scheme governing the distribution and sale of 
firearms, any hdamental changes in the industry should 
be left to the appropriate legislative and regulatory bod- 
ies. 

The Duty Equation 

[HNI] The threshold question in any negligence ac- 
tion is: does defendant owe a legally recognized duty of 
care to plaintiff? Courts traditionally "fix the duty point 
by balancing factors, including the reasonable expecta- 
tions of parties and society generally, the proliferation of 
claims, the likelihood of unlimited or insurer-like liabil- 
ity, disproportionate risk and reparation allocation, and 
public policies affecting the expansion or limitation of 

new channels of liability" ( Palka v Servicemaster Mgi. 
Servs. Corp., 83 NY2d 579, 586; see also, Strws v Belle 
Realty Co., 65 NY2d 399, 402-403). Thus, in determining 
whether a duty exists, "courts must be mindful of the 
precedential, and consequential, hture effects o f  their 
rulings, and 'limit the legal consequences of wrongs to a 
controllable degree' " ( Luuer v City of New York, 95 
NY2d 95, 100 [quoting Tobin v Grossman, 24 NY2d 609, 
61 91). 

m 2 ]  Foreseeability, alone, does not defme duty--it 
merely determines the swpe of the duty once it is deter- 
mined to exist (see, Pulka v Edelman, 40 NY2d 781, 785, 
rearg denied 41 NY2d 901; see also, Ekeman v State of 
New York, 70 NY2d 175, 187). The injured party must 
show that a defendant owed not merely a general duty to 
society but a specific duty to him or her, for "without a 
duty running directly to the injured person there can be 
no liability in damages, however careless the conduct or 
foreseeable the harm" ( Lauer, supra, at 100). That is 
required in order to avoid subjecting an actor "to limit- 
less liability to an indeterminate class of persons con- 
ceivably injured by any negligence in that act" ( Eke-
man, supra, at 188). Moreover, any extension of the 
scope of duty must be tailored to reflect accurately 
[***I31 [**I0611 the extent that its social benefits 
outweigh its costs (see, Waters v New York City Hous. 
Auth, 69 NY2d 225. 230). 

The District Court imposed a duty on gun manufac-
turers "to take reasonable steps available at the point of 
... sale to primary distributors to reduce the possibility 
that these instruments will fall into the hands o f  those 
likely to misuse them" (Hamilton v Accu-TeS supra, 62 
F sipp 24 at 825). We have been cautious, however, in 
extending liability to defendants for [*233] their fiiilure 
to control the conduct of others. " [HN3] A defendant 
generally has no duty to control the conduct of third per- 
sons so as to prevent them from harming others, even 
where as a practical matter defendant can exercise such 
controlw(DYmico v Christie, 71 NY2d 76, 88; see also, 
P w h  v Public Adm 'r of County of Watchester, 72NY2d 
1, 8, rearg denied 72NY2d 953). This judicial resistance 
to the expansion of duty grows out of practical concerns 
both about potentially limitless liability and about the 
unfairness of imposing liability for the acts of another. 

[HN4] A duty may arise, however, where there is a 
relationship either between defendant and a third-person 
tortfeasor that encompasses defendant's actual control of 
the third person's actions, or between defendant and 
plaintiff that requires defendant to protect plaintiff from 
the conduct of others. Examples of these relationships 
include master and servant, parent and child, and com- 
mon carriers and their passengers. 



Page 8 
750 N.E2d 1055, **; 
:200 1 N.Y. LEXIS 946 

The key in each is that the defendant's relationship 
with either the tortfeasor or the plaintiff places the de- 
fendant in the best position to protect against the risk of 
harm. In addition, the specter of limitless liability is not 
present because the class of potential plainti% to whom 
the duty is owed is circumscribed by the relationship. 
We have, for instance, recognized that landowners have 
a duty to protect tenants, patrons or invitees fiom fore- 
seeable h a m  caused by the criminal conduct of others 
while they are on  the premises (see, e.g., Nullan v 
HelmsleySpear, Inc-,50 m d  507, 518-519). However, 
this duty does not extend beyond that limited class of 
plaintiffs to members of the community at large (see, 
Waters v New York Ciry Hous. Auth., supra, 69 NY2d at 
228-231). In Waters. for example, we held that the owner 
of a housing project who failed to keep the building's 
door locks in good repair did not owe a duty to a pas-
serby to protect her fiom being dragged off the street into 
the building and assaulted. The Court concluded that 
imposing such a duty on landowners would do little to 
minimize crime, and the social benefits to be gained did 
"not warrant the extension of the landowner's duty to 
maintain secure premises to the millions of individuals 
who use the sidewalks of New York City each day and 
are thereby exposed to the dangers of street crime" ( id., 
at 230). 

A similar rationale is relevant here. The pool of 
possible plaintiffs is very large-potentially, any of the 
thousands of [*234] victims of gun violence. n l  Fur- 
ther, the [*** 141 [**10621 connection between defen- 
dants, the criminal wrongdoers and plaintiffs is remote, 
running through several links in a chain consisting of at 
least the manufacturer, the federally licensed distributor 
or wholesaler, and the first retailer. The chain most often 
includes numerous subsequent legal purchasers or even a 
thief. n2 Such broad liability, potentially encompassing 
all gunshot crime victims, should not be imposed without 
a more tangible showing that defendants were a direct 
link in the causal chain that resulted in plaintiffs' injuries, 
and that defendants were realistically in a position to 
prevent the wrongs. Giving p Ia inW evidence the bene- 
fit of every favorable inference, they have not shown that 
the gun used to harm plaintiff Fox came fkom a source 
amenable to the exercise of any duty of care that plain- 
tiffs would impose upon defendant manufacturers. 

nl According to the U.S. Census Bureau's Statis- 
tical Abstract for the U.S., there were 7,402 mur- 
ders by handguns in 1998 (see, U.S. Census Bu- 
reau, Statistical Abstract of the United States: 
2000, Table No. 333). This figure does not sepa- 
rately identi@ IegaVillegal handgun deaths. In 

1997, there were 39,400 gunshot wounds treated 
in hospital emergency rooms. For 59% of  the 
victims of nonfatal gunshot wounds, the type of 
fuearm was unknown. Where the firearm was 
known, 82% were shot by handguns, but addi-
tional details about the firearm used are not given 
(see, Firearms and Crime Statistics, U.S. Depart-
ment of Justice, Bureau of Justice Statistics 
Qttp~/~~~.courts.state.ny.us/reporter/weM& 

guns.htm>; see also, Zawitz and Strom, Firearm 
Injwy and Death From Crime, 1993-1997, Bu- 
reau of Justice Statistics: Selected Findings, at 4 
[Oct. 20o'-V 
<http://www.courts.state.ny.us/reporter/webdocs/ 
fidc9397.pdD). 
n2 One of the original plaintiffs was Katina 
Johnstone. Her husband was killed with a Smith 
& Wesson revolver. The gun was recovered and 
traced to its lawful owner, who had reported it 
missing after a burglary of his home two weeks 
before the shooting. Johnstone's case was trans- 
ferred to Federal court in California (Hamilton v 
Accu-Tek, 47 F Supp 2d 330). 

Plaintiffs make two alternative arguments in support 
of a duty determination here. The fust arises fiom a 
manufacturer's "special ability to detect and guard 
against the risks associated with [its] products [and] war- 
rants placing all manufacturers, including these defen- 
dants, in a protective relationship with those foreseeably 
and potentially put in harm's way by their products" ( 
Hamilton v Accu-Tek, supra, 62 F Supp 24 at 821 [em- 
phasis added]). Plaintiffs predicate the existence of this 
protective duty--particularly when lethal or hazardous 
products are involved--on foreseeability of harm and our 
products liability cases such as MacPherson v Buick Mo-
tor Co. (21 7 NY 382). [*235] 

As we noted earlier, a duty and the corresponding 
liability it imposes do not rise fiom mere foreseeabiIity 
of the harm (see, Pulka. supra, 40 Mk!,at 786). More-
over, none of plaintiffs' proof demonstrated that a change 
in marketing techniques would likely have prevented 
their injuries. Indeed, plaintiffs did not present any evi- 
dence tending to show to what degree their risk of injury 
was enhanced by the presence of negligently marketed 
and distributed guns, as opposed to the risk presented by 
all guns in society (see general&, Twerski & Sebok, Li-
ability Without Cause? Further Ruminations on Cuuse- 
in-Fact ar Applied to Handgun Liability, 32 Conn L Rev 
1379). 

The cases involving the distribution or handling of 
hazardous materials, relied upon by plaintiffs, do not 
support the imposition of a duty of care in marketing 
handguns. The manufacturer's duty in each case was 

<http://www.courts.state.ny.us/reporter/webdocs/


Page 9 
96 N.Y.2d 222, *; 750 N.E.2d 1055, **; 

727 N.Y.S.2d 7, ***; 2001 N.Y. LEXIS 946 

based either on a products liability theory--that is, the 
product was defective because of the failure to include a 
safety feature-or on a Gilure to warn (see, e.g., Hun- 
nings v Tscaco, Inc., 29 F3d 1480 [I lth Cir 19941 
[defectively packaged hazardous substance accompanied 
[** 10631 [*** 151 by lack of adequate warnings]; Blue-
flame Gas v Van Hoose, 679 P2d 579 [Colo 19841 [in-
sufficiently odorized propane gas];Flint Explosive Co. v 
Emurn&, 84 Ga App 376, 66 SE2d 368 [I95 1 ] [defective 
dynamite]). Certainly too, a manufacturer may be held 
liable for complicity in dangerous or illegal activity (see, 
e.g.. Suchomajiz v Hummel Chern. Co.. 524 F2d 19 [3d 
Cir 19753 [manufacturer sold chemicals to retailer with 
knowledge that retailer intended to use them in making 
and selling illegal firecracker assembly kits]). Here, de- 
fendants' products are concededly not defective-if any-
thing, the problem is that they work too well. Nor have 
plaintiffs asserted a defective warnings claim or pre- 
sented sufficient evidence to demonstrate that defendants 
could have taken reasonable steps that would have pre- 
vented their injuries. Likewise, this case can hardly be 
analogized to those in which a duty has been imposed 
upon-owners or possessors of hazardous substances to 
safeguard against unsupervised access by children (see, 
Kush v City of B u m ,  59 NY2d 26, 3 I ;  Kingsland v Erie 
County Agric. So*, 298 NY 409, 426). 

Plaintiffs also assert that a general duty of care 
arises out of the gun manufacturers' ability to reduce the 
risk of illegal gun traacking through control of the mar- 
keting and distribution of their products. The District 
Court accepted this proposition and posited a series of 
structural changes in defendants' [*236] marketing and 
distribution regimes that might "reduce the risk of crimi- 
nal misuse by ensuring that the first sale was by a re- 
sponsible merchant to a responsible buyer" (Hamilton v 
Accu-TeR. suprq 62 F Supp 24 at 820). Those changes, 
and others proposed by plaintis that a jury might rea- 
sonably find subsumed in a gun manufacturer's duty of 
care, n3 would have the unavoidable effect of elimiiat- 
ing a significant number of lawfih sales to "responsible" 
buyers by "responsible" Federal- firearms licensees 
(FFLs) who would be cut out of the distribution chain 
under the suggested "reforms." Plaintiffs, however, pre- 
sented no evidence, either through the testimony of ex- 
perts or tbe submission of authoritative reports, showing 
any statistically significant relationship between particu-
lar classes of dealers and crime guns. n4 To impose a 
general duty of care upon the makers of firearms under 
these circumstances because of their purported ability to 
control marketing and distribution of their products 
would conflict with the principle that any judicial recog- 
nition of a duty of care must be based upon an assess- 
ment of its efficacy in promoting a social benefit as 
against its costs and burdens (see, Waters v New York 
City Hous. Auth., 69 NY2d 225, supra). Here, imposing 

such a general duty of care would create not only an in- 
determinate class of plaintiffs but also an indeterminate 
class of defendants whose liability might have little rela- 
tionship to the benefits of controlling illegal guns (see, 
Waters, supra, 69 NY2d at 230). 

n3 For example, limiting the volume of sales in 
states with weak gun controls to insure against 
circulation of the oversupply to strong gun con-
trol states such as New York; restricting distribu- 
tion entirely to established retail stores cartying 
stocks of guns; hch i s ing  of retail outlets; and 
barring distribution to dealers who sell at unregu-
lated gun shows (see, Hamilton v Accu-TeR. 62 F 
Supp 2d 802, at 826, 829-832). 
n4 See, Lytton, Tort Claims Against Gun Mam- 
facturers For Crime-Related Injuries: Defining a 
Suitable Role for the Tort System in ReguIating 
the Firearms Indusby, 65 Mo L Rev I ,  41. 

[**10641 [***161 Finally, plaintiffs and the Dis- 
trict Court identify an alternative basis for imposing a 
duty of care here under the negligent entrustment doc- 
trine, arising out of the fuearms manufacturers' authority 
over "downstream distributors and retailers" to whom 
their products are delivered (see, Hamilton v Accu-Tek, 
supra, 62 F Supp 24 at 821). The owner or possessor of 
a dangerous instrument is under a duty to entrust it to a 
responsible person whose use does not create an unrea-
sonable risk of harm to others (see, Rios v Smith, 95 
NY2d 647; [*237] Splawnik v Di Caprio, 146 AD2d 
333, 335; Restatement [Second] of Torts § 390). The 
duty may extend through successive, reasonably antici- 
pated entrustees (see, Rios v Smith, supra). There are, 
however, fatal impediments to imposing a general duty 
of care here under a negligent entrustment theory. 

w 5 ]  The tort of negligent entrustment is based on 
the degree of knowledge the supplier of a chattel has or 
should have concerning the entrustee's propensity to use 
the chattel in an improper or dangerous fashion. Gun 
sales have subjected suppliers to liability under thii the-
ory (see, Splawnik, supra; see also, Cullum & Boren-
McCain Mall v Peacock, 267 Ark 479. 592 SW2d 442 
[1980]; Semeniuk v Chentis, I Ill App 2d 508, 117 NE2d 
883 [1954]). Of course, without the requisite knowledge, 
the tort of negligent entrustment does not lie (see, Ears- 
ing v Nelson, 212 AD2d 66 [dismissing a negligent en- 
trustment claim against the manufacturer of a BB gun 
because a dealer's knowledge of the individual's ability to 
use the gun safely could not be imputed to the manufac- 
turer)). 
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The negligent entrustment doctrine might well s u p  
port the extension o f  a duty to manufacturers to avoid 
selling to certain distributors in circumstances where the 
manufacturer knows or has reason to know those dis- 
tributors are engaging in substantial sales of guns into the 
gun-tramcking market on a consistent basis. n5 Here, 
however, plaintiffs did not present such evidence. In- 
stead, they claimed that manufacturers should not engage 
in certain broad categories of sales. Once again, plain- 
tiffs' duty calculation comes up short. General state- 
ments about an industry are not the stuff by which a 
common-law court fixes the duty point. Without a show- 
ing that specific [*238] groups of dealers play a dispro- 
portionate role in supplying the illegal gun market, the 
sweep of plaintiff%' duty theory is far wider than the dan-
ger it seeks to avert. n6 

n5 An analysis of Bureau of Alcohol, Tobacco 
and Firearms (BATF) data for 1998 reveals that a 
very small number of FFLs do account for a sig- 
nificant portion of guns used in crimes. "Just 1.2 
percent of dealers--1,020 of the approximately 
83,200 licensed retail dealers and pawnbrokers-- 
accounted for over 57 percent of the crime guns 
traced to current dealers in 1998" (see, Com-
merce in Firearms in the United States, BATF 
Document, at 2 peb. 20001 

Lorcin Eng'g, 321 Ark 210, 900 SW2d 202 
[1995]; Delahanty v Hinckiey, 564 4 d  758 [DC 
Ct App 19891; Trespalacios v Valor Corp., 486 
So 2d 649 [Fla Dist Ct App 19861; Riordan v In-
ternational Armament Corp., 132 Ill App 3d 642, 
477 NE2d 1293 [1985]; Linton v Smith & Wes-
son, 127 ill App 3d 676, 469 NE2d 339 119841; 
Resteiner v Sturm, Ruger & Co.. 223 Mich App 
374, 566 NW2d 53 [1997]; King v RG. Zndus., 
182 Mich App 343, 451 NW2d 874 [19901; City 
of Cincinnati v Beretta USA. Corp.. 2000 RZ 
1133078 [Ohio Ct App 20001; Knon v Liberry 
Javelry & Loan, 50 Wmh App 267, 748 P2d 661 
[1988]; c j .  City of Boston v Smith & Wesson 
Corp., 2000 WL 1473568, 2000 Mass Super 
LEX7S 352 wass Sup Ct 20001). There are two 
notable exceptions, both of which involved dif- 
ferent factuaI contexts and different theories of 
negligent marketing not relevant here (see, Hal- 
berstam v S. W. Daniel, I n c ,  No. 95-C3323 @D 
NY 19981; Merrill v Navegar, Inc., 75 Cal App 
4th 500, 89 Cal Rptr 2d 146 [1999], superseded 
by grant of review 991 P2d 755). 

[*** 171 [* *10651 At trial, plaintiffs' experts did 
surmise that since manufacturers receive crime gun trace 
requests conducted by the Bureau of Alcohol, Tobacco 
and Firearms, they could analyze those requests to locate 
retailers who disproportionately served as crime gun 

<http~/~~~.courts.state~y.us/reporter/weMocdsources, and cut off distributors who do business with 
02O4OOreport.pdB). However, the data does not 
reveal whether any given FFL's high incidence of 
crime gun sales is attributable to irresponsible 
conduct, or merely reflects a high volume of legal 
sales or some other activity (such as theft) over 
which the FFL has no control. BATF has "tar-
geted" those dealers to "determine the reasons for 
diversion of firearm fiom this relatively small 
proportion of dealers" (id).  Because of BATF's 
continued pursuit in identifying how handguns 
enter the illegal market, it may well be that a core 
group of corrupt FFLs will emerge at some future 
time. This might alter the duty equation. 

n6 Our decision is in accord with most jurisdic- 
tions that have considered this issue (see, e.g., 
Armgo v Caml 843 F2d 406 110th Ci 19981, 
aflg 656 F Supp 771; First Commercial T m t  Co. 
v Colt's Mfg. CO., 77 F3d 1081 18th Cir 19961; 
Shipman v Jennings Firearms, 791 F2d 1532 
[1 lth Cir 19861; City of Philadelphia v Beretta 
U.S.A., Corp.., 126 F Supp 2d 882 @D Pa 20003; 
~&nson v Rossi Arms Co., 659 P2d 1236 
[Alaska 19831; First Commercial Trusl Co. v 

them. In essence, plaintiffs argue that defendants had an 
affirmative duty to investigate and identify corrupt deal- 
ers. This is neither feasible nor appropriate for the manu- 
facturers. 

Plaintiffs' experts explained that a crime gun trace is 
the means by which the BATF reconstructs the distriiu- 
tion history of a gun used in a crime or recovered by the 
police. n7 While manufacturers may be generally aware 
of traces for which they are contacted, they are not told 
the purpose of the trace, nor [*239] are they informed 
of the results. n8 The BATF does not disclose any subse- 
quently acquired retailer or purchaser information to the 
manufacturer. Moreover, manufacturers are not in a wsi- 
tion to acquire such information on their own. 1n&d 
plaintiffs' iaw enforcement experts agreed that manufac: 
turers should not make any attempt to investigate illegal 
gun trafficking on their own since such attempts could 
dis.,,pt tnding criminal investigations and endanger the 
lives of undercover officers. 

n7 Tracing involves the process of tracking a 
recovered crime gun's history fiom its source 
through the chain of distriiution to its first retail 
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purchaser. If the BATF is unable to trace the gun 
fiom its own  records, it contacts the manufacturer 
and asks for the identity of the federally licensed 
distributor t o  whom the gun was sold. The BATF 
then follows up with the named distributor and 
the subsequently named retailer to determine the 
identity o f  the ftrst purchaser (see, Commerce in 
Firearms in the United States, BATF Document, 
at 19-20 [Feb. 2')o(4 
<http:www.wurts.state.ny.us/reporter/webd~~s/O 

204OOreport.pdB; Crime Gun Trace Analysk 
Reports: The Iflegal Youth Firearms Market in 27 
Communities, 1998 Youth Crime Gun Interdic-
tion Initiative, BATF Document, at 5 [Feb. 19991 
4ttp://www.courts.state.ny.udreporter/webd~ 

termused.pdD). 

n8 In fact, the "ATF emphasizes that the ap- 
pearance o f  [an FFL] or a first unlicensed pur- 
chaser of record in association with a crime gun 
or in association with multiple crime guns in no 
way suggests that either the FFL or the fmt pur- 
chaser has committed criminal acts. Rather, such 
information may provide a starting point for fur-
ther and more detailed investigation" (Youth 
Crime Gun Interdiction Initiative, supra, at 17 
<http://www.courts.state.ny.us/reporter/webdwd 
update I .pdP). 

Federal law already has implemented a statutory 
and regulatory scheme to ensure seller "responsibility" 
through licensing requirements and buyer "responsibil- 
ity" [***181 [**10661 through background checks. n9 
While common-law principles can supplement a [*240] 
manufacturer's statutory duties, we should be cautious in 
imposing novel theories of tort liability while the diffi- 
cult problem of illegal gun sales in the United States re- 
maim the focus of a national policy debate (see, Lytton, 
Tort CIaims Against Gun Manufacturers, supra, 65 Mo 
L Rev, at 52-54 [analyzing courts' capacities and limita- 
tions in analyzing complex statistical data]). 

n9 Gun manufacturers must be licensed by the 
Federal government in order to produce, deal and 
ship f u m  in interstate commerce (see, 18 
USC § 922 [a1 111 [A]; $ 923 [a]; 27 CFR 
178.41 [a]). Manufacturers may sell only to li- 
censed importers, licensed dealers, or licensed 
collectors (see, 18 USC J 922 [a] PI). Manufac- 
turers must keep records of each firearm they 
make and sell, including the fueann's type, 
model, caliber, serial number, as well as informa- 
tion about the purchaser (see, 18 USC § 923 [g] 

[ I ]  [A]; 27 CFR 178.123 [a], [b]). Any fuearm 
shipped must bear a unique and permanent serial 
number and the manutkcturer's identity (see, 18 
USC 3 922 PC]; $ 923 [i]; 27 CFR 178.34, 
178.92 [a] [I]). 

Like manufacturers, firearms dealers must 
also be licensed by the Federal government (see, 
18 USC § 922 [a] [l] [A]; 5 923 [a]; 27 CFR 
178.41 [a]). As the "principal agent of federal en- 
forcement" ( Huddleston v United States, 441 US 
814, 824-8251, licensed dealers must initiate 
criminal background checks on purchasers and 
may sell only to those who have been cleared by 
the FBI or other appropriate law enforcement 
agencies (see, 18 USC J 922 [c], [s] [I]; [t] [I]). 
Licensed dealers may not sell firearms to indi- 
viduals who fall within certain at-risk categories 
(felons, drug users, individuals previously com- 
mitted to mental institutions and individuals sub- 
ject to domestic restraining orders, or convicted 
of crimes of domestic violence, among others) 
(see. id, 5 922 [dl). Federal law also establishes 
age limits for gun purchasers and sales cannot be 
made to juveniles (see, id ,  $ 922 b][I]; [x] [I]). 

Licensees must keep records of all multiple 
sales to unlicensed persons (see, 18 USC $ 923 
[g] [3] [A]). Additionally, all licensees must re- 
port any theft or loss of a fueann to appropriate 
authorities within 48 hours (see, id, fj 923 [g] 
161). The BATF oversees compliance with Fed- 
eral requirements and is charged with enforcing 
this entire regulatory scheme (see general+, 27 
CFR parts 178 and 179). Dealers face criminal 
penalties and license revocation for intentional 
unlawfuI sales (see, 18 USC J 3 924, 923 [el; 27 
CFR 178.73 [a]). 

In sum, analysis of this State's longsbnding prece- 
dents demonstrates that defendants-given the evidence 
presented here-did not owe plaintiffs the duty they 
claim; we therefore answer the first certified question in 
the negative. 

Market Share Liability 

The Second Circuit has asked us also to determine if 
our market share liability jurisprudence is applicable to 
this case. Having concluded that these defendant- 
manufacturers did not owe the claimed duty to these 
plaintiffs, we arguably need not reach the market share 
issue. However, because of its particularly significant 
role in this case, it seems prudent to answer the second 
question. 

<http:www.wurts.state.ny.us/reporter/webd~~s/O
<http://www.courts.state.ny.us/reporter/webdwd
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[HN6] Market share liability provides an exception 
to the general rule that in common-law negligence ac- 
tions, a plaintiff must prove that the defendant's conduct 
was a cause-in-fact of the injury. This Court first exarn- 
ined and adopted the market share theory of liability in 
Hpowitz v Eli Liz& & CO. (73 NY2d 487, supra). In 
Hymowitz, we held that plainti& injured by the drug 
DES were not required to prove which defendant manu- 
factured the drug that injured them but instead, every 
manufacturer would be held responsible for every plain- 
tiffs injury based on  its share of the DES market. Mar-
ket share liability was necessary in Hymowitz because 
DES was a fungible product and identification of the 
actual manufacturer [***191 [** 10671 that caused the 
injury to a particular plaintiff was impossible. The Court 
carefully noted that the DES situation was unique. Key 
to our decision were the facts that (I) the manufacturers 
acted in a parallel manner to produce an identical, gen- 
erically marketed product; (2) the manifestations of in- 
jury were far removed &om the time of ingestion of the 
product; and (3) the Legislature made a clear policy deci- 
sion to revive these time-barred DES claims (see, id,  at 
508). 

Circumstances here are markedly different Unlike 
DES, guns are not identical, fungible products. Signifi-
cantly, it is often possible to identify the caliber and 
manufacturer of the [*241] handgun that caused injury 
to a particular plaintiff. n10 Even more importantly-
given the negligent marketing theory on which plaintiffs 
tried this case-plaintiffs have never asserted that the 
manufacturers' marketing techniques were uniform. 
Each manufacturer engaged in different marketing activi- 
ties that allegedly contributed to the illegal handgun 
market in different ways and to different extents. Plain-
ti& made no attempt to establish the relative fault of 
each manufacturer, but instead sought to hold them all 
liable based simply on market share. nl 1 

n10 We note that New York has recently become 
the second State in the nation to establish a new 
"fingerprinting" system for identifling guns by 
the distinctive marks on their shell casings (see, 
General Business Law $ 396-$7. 
nl 1 Plaintiffi do not contend that negligent mar- 
keting of handguns is the sole source of handguns 
used in crime. They acknowledge that some inju- 
ries fiom handguns will still occur. Indeed, the 
District Court, using BATF data, assessed the en- 
hanced risk at 33% leaving a significant prob- 
ability that plaintifE injuries 6om unidentified 
weapons came fiom guns that had not been neg- 
ligently marketed (see, Hamilton v Accu-Tek, su- 

pra, 62 F Supp 24 at 826 [noting that only one 
third of all guns used in juvenile crimes come di- 
rectly 6om FFLs]). Nonetheless, the District 
Court assessed damages as if the risk enhance- 
ment were 100% (see, id,  at 845). It would seem 
that even if plaintiffs had established a duty here 
in conjunction with market share liability, they 
would be limited to damages calculated on the 
proportion to which defendants enhanced the risk 
(see, Twerski & Sebok, Liabiliry Without Cause? 
Further Ruminations on Cause-in-Fact as A p  
plied to Handgun Liability, supra, 32 Conn L 
Rev, at 1398-1404). 

In Hymowitz, each manufacturer engaged in tortious 
conduct parallel to that of all other manufacturers, creat- 
ing the same risk to the public at large by manufhcturing 
the same defective product. Market share was an accu- 
rate reflection of the risk they posed Here, the distribu- 
tion and sale of every gun is not equally negligent, nor 
does it involve a defective product Defendants engaged 
in widely-varied conduct creating varied risks. Thus, 
[HN7] a manufacturer's share of the national handgun 
market does not necessarily correspond to the amount of 
risk created by its alleged tortious conduct. No case has 
applied the market share theory of liability to such varied 
conduct and wisely so. 

We recognize the difficulty in proving precisely 
which manufacturer caused any particular plaintiffs inju- 
ries since crime guns are often not recovered, m 8 ]  
Inability to locate evidence, however, does not alone 
justify the extraordinary step of applying market share 
liability (see, Healey v Firestone Tire & Rubber Co., 87 
NY2d 596, 601 [loss of an allegedly defective multi-piece 
truck tire rim which caused the plaintiffs injuries did not 
[*242] obviate the requirement that the plaintiff identify 
its exact manufacturer]; see also, M i e r  of New York 
State Silicone Breast Implant [**10681 [***20] Litig., 
166 Misc 2d 85, 90 [refiml to apply market share liabil- 
ity to silicone breast implants; "the reality of a plaintiffs 
plight when product identification cannot be made is like 
any other plaintiff who claims injury fiom a product that 
has been lost or destroyed"], afld for reasons stated 234 
AD2d 28). Rather, a more compelling policy reason-as 
was shown in the DES cases--is required for the imposi-
tion of market share liability. 

Notably, courts in [HN9] New York and other juris- 
dictions have rehsed to extend the market share theory 
where products were not fungible and differing degrees 
of risk were created (see, e.g., Brenner v American Cy-
anamid Co., 263 AD2d 165 [lead pigment used in paint]; 
Matter of New York State Silicone Breast Implant Litig., 
supra [silicone breast implants]; DaSilva v American 
Tobacco Co., 175 Misc 2d 424 [cigarettes]; see also, 
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Sanderson v InterndionaI Flavors & Fragrances, 950 F 
Supp 981 [CD Cal 19961 [perfumes containing different 
aldehydes]; Doe v Cutter Biological, 852 F Supp 909 ID 
Idaho 19941 blood clotting agent]; 210 E. 86th St. Corp. 
v Combustion Eng'g, 821 F Supp 125 [SD NY 19931 
[asbestos]; Skipworth v Lead I&. h s n ,  547 Pa 224, 
690 A2d 169 [I9971 [lead paint pigments]). Similarly, 
plaintiffs here have not shown a set of compelling cir- 
cumstances akin to those in Hymowitz justifying a depar- 
ture h m  traditional common-law principles of causa- 
tion. 

This case challenges us to rethink traditional notions 
of duty, liability and causation. Tort law is ever chang- 
ing; it is a reflection of the complexity and vitality of 
daily life. Although plaintiffs have presented us wilh a 
novel theory-negligent marketing of a potentially lethal 
yet legal product, based upon the acts not of one manu- 
facturer, but of an industry--we are unconvinced that, on 
the record before us, the duty plaintiffs wish to impose is 

either reasonable or circumscribed. Nor does the market 
share theory of liability accurately measure defendants' 
conduct. Whether, in a diierent case, a duty may arise 
remains a question for the future. 

Accordingly, both certified questions should be an-
swered in the negative. 

Chief Judge Kaye and Judges Smith, Levine, Ci- 
parick, Rosenblatt and Graffeo concur. 

Following certification of questions by the United 
States Court of Appeals for the Second Circuit and ac- 
ceptance of the [*243] questions by this Court pursuant 
to section 500.17 of the Rules of the Court of Appeals ( 
22 NYCRR 500.17), and afier hearing argument by coun- 
sel for the parties and consideration of the briefs and the 
record submitted, certified questions answered in the 
negative. 



LEXSEE 462 N E 2D 273 

Malcolm R. Hayes, Jr., & another n l  v. Ariens Company 

n 1 Donna R.Hayes. 

[NO NUMBER IN ORIGINAL) 

Supreme Judicial Court of Massachusetts 

391 Mass. 407; 462 N.E.2d 273; 1984 Mms-LEXIS 1431; 41 A.L.R.4th I; CCH 
Prod Liab. Rep. PI0,030; 38 U.C.C. Rep. Sen.  (Callaghan) 48 

September 14,1983, Argued 
March 14, 1984, Decided 

PRIOR HISTORY: I * * *  11 

Middlesex. 

Civil action commenced in the Superior Court on 
April 24, 1978. 

The case was tried before Harnlin, J. 

The Supreme Judicial Court granted a request for di- 
rect appellate review. 

DISPOSITION: 

So ordered. 

LexisNexis(R) Headnotes 

COUNSEL: 

Robert V. Costello for the plaintiffs. 

John P. Morgan for the defendant. 

JUDGES: 

Hennessey, C.J., Wilkins, Nolan, Lynch, & O'Con-
nor, [***2]JJ. 

OPINIONBY: 

O'CONNOR 

OPINION: 

[*407] [**274] While clearing snow from the 
driveway of his home, the plaintiff, Malcolm R. Hayes, 
Jr., suffered injuries to several fingers of his left hand as 
he was attempting to remove snow from the discharge 
chute of a snow blower manufactured by the defendant, 

Ariens Company (Ariens). Hayes and his wife, Donna, 
brought suit in the Superior Court seeking compensation 
for his injuries and for her loss of consortium. The plain- 
tiffs sued on theories of negligence and breach of war-
ranty of merchantability, [*408] alleging that the snow 
blower was defective in design and that the defendant 
failed to warn adequately of the snow blower's dangers. 
The case was submitted to a jury in the form of special 
questions pursuant to Mass. R. Civ. P. 49 (a), 365 M u .  
812 (1974). The jury found that both Hayes and Ariens 
were negligent and that their negligence combined to 
cause Hayes's injuries. They attributed sixty percent of 
the negligence to Hayes and forty percent to Ariens. The 
jury also found that Ariens did not breach its warranty of 
merchantability. Therefore, pursuant to the trial judge's 
instructions, they did not reach the question whether 
[***3] a breach of warranty caused Hayes's injuries. 
They found for Ariens on Donna Hayes's claim of loss of 
consortium. 

Before the jury were discharged, counsel for the 
plaintiffs informed the judge that in his opinion the spe- 
cial verdicts were inconsistent, stating that it was "im- 
possible to find the defendant to have been negligent in 
the manufacture of their product and not to have 
breached their warranty of merchantability." Counsel 
requested that the jury be told that theu verdicts were 
inconsistent and that they be instructed to deliberate f&-
ther. The judge denied the request and discharged the 
jury. Thereafter, judgments were entered for Ariens 
from which the plaintiffs appeal. We granted the plain- 
tiffs' application for direct appellate review. 

The plaintiffs assert error in four respects: (1) the 
judge erred in entering judgment for Ariens because the 
answers to the special questions were inconsistent; (2) 
the judge erred in refusing to instruct the jury that in a 
breach of warranty case, when the plaintiff has made a 
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prima facie showing [**275] that his injury was proxi- 
mately caused by a product's design, the burden of prov- 
ing that the product is not defective shifts [***4] to the 
defendant; (3)  the judge erred in rehsing to instruct the 
jury that in a products liability case alleging negligence 
or breach of warranty, when the plaintiff has proved an 
inadequate warning, the burden of proof on the issue of 
causalon shifts to the defendant; and (4) the judge's in-
structions improperly took from the jury the issue 
whether the word "obstructions" on the caution label 
appearing on the snow blower referred to clogged snow. 

We hold that the special verdicts were inconsistent, 
demonstrating that the jury misunderstood, or at least 
misapplied, the law. [*409j Because it is impossible for 
us to determine the jury's reasoning, we reverse the 
judgments, and we remand the case for a new trial on all 
issues. We discuss the burden of proof issues since they 
are likely to arise at retrial. We do not consider it neces- 
sary to discuss the plaintiffs' fourth assertion of error. 

There was evidence that on February 7, 1978, Hayes 
was using a motor driven snow blower that had been 
manufactured by Ariens in 1961 and that he had pur- 
chased from a third party in 1974. Hayes operated the 
machine while walking behind it. A large auger, known 
as a rake, pulled the snow [***51 into fast moving im- 
peller blades which took the snow and threw it out the 
discharge chute- The discharge chute was labelled by 
Ariens with a warning: "Caution: Stop engine before 
removing obstructions from blower or rake." 

On three occasions that day the discharge chute of 
the snow blower became clogged with wet and heavy 
snow. Hayes twice successfUlly batted the snow from the 
discharge chute with his left hand without stopping the 
engine. When the chute became clogged a third time, 
Hayes employed the same technique. This time, how- 
ever, Hayes suffered injuries to several fmgers on his left 
hand when they came into contact with the snow 
blower's impeller blades. 

The plaintiffs, through an expert, introduced evi- 
dence that the defendant's failure to design the snow 
blower with a "dead man's clutch" or an "M wire," both 
of which were economically and technologically feasible 
at the time of manufacture, did not meet design standards 
accepted by the industry when the machine was manu- 
factured. Furthermore, there was evidence that the design 
allowed wet and heavy snow to clog the discharge chute 
and that the machine was difficult to restart after being 
shut down for several minutes. [***6] From that evi- 
dence the jury could have found that it was reasonably 
foreseeable at the time of manufacture that an operator of 
the machine would have reason to attempt to remove 
clogged snow from the machine without turning it off. 
This, in turn, fairly raised the question whether the warn- 

ing label was reasonably adequate to alert the operator to 
the risk of personal injury in doing so. The jury could 
have found that the snow blower was not reasonably safe. 
and that a reasonably prudent manufacturer would have 
designed it differently or would have [*4lO] affixed a 
different warning to it, or both, in order to lessen the risk 
of injury to users of the machine. 

The special verdicts that Ariens was negligent and 
that Ariens did not breach its warranty were inconsistent. 
The finding that Ariens did not breach its warranty nec- 
essarily imported a finding that the product, including the 
warning label, was reasonably safe, whereas the negli- 
gence finding necessarily imported a finding that it was 
not. A defendant in a products liability case in this 
Commonwealth may be found to have breached its war- 
ranty of merchantability without having been negligent, 
but the reverse is not true. [***7) A defendant cannot 
be found to have been negligent without having breached 
the warranty of merchantability. n2 

n2 Of course, the defendant might not be li- 
able even though a breach of warranty is estab- 
lished. A failure to give timely notice of breach 
of warranty, if prejudicial to the defendant, con- 
stitutes a defense. G. L. c. 106, $ $ 2-318 and 2-
607 (3) (a). Also "[wlhen a user unreasonably 
proceeds to use a product which he knows to be 
defective and dangerous, he . . . relinquishes the 
protection of the law." Correia v. Firestone Tire 
di Rubber Co., 388 Mass. 342, 355 (1983). 

[**276] The trial judge correctly charged the jury 
that in determining whether Ariens was negligent they 
should consider whether that company exercised reason- 
able care in the design of the snow blower and in warn- 
ing potential users of dangers involved in its use. The 
judge properly charged, in substance, that Ariens was to 
be held to the standard of care set by an ordinarily pru- 
dent manufacturer in the same or similar [***8] circum-
stances as those of Ariens. See Back v. Wickes Corp., 
375 Mass. 633, 643 (1978), and cases cited. The finding 
of negligence was a statement by the jury about the 
product and about the manufacturer as well. It signified 
that the product was unreasonably dangerous because of 
its design or because of its failure to be accompanied by 
an adequate warning, or both. It also signified that an 
ordinarily prudent manufacturer would have recognized 
the product's shortcomings and would have taken appro- 
priate corrective measures. 

In support of its contention that the special verdicts 
were not inconsistent, Ariens relies on do Canto v. Ame-
rek, Inc., 367 Mass. 776, 785 (1975), and argues: "Hav- 
ing in mind voluminous evidence educed by plaintiff 
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counsel as to subsequent model changes with presumably 
improved safety features, the jury could well (*4111 
have accepted this as evidence of some negligence by 
Ariens, in not issuing warnings afier the sale of a ma- 
chine" (emphasis in original). The essence of the defen- 
dant's contention is that the special verdicts are reconcil- 
able because the jury could have concluded that although 
there was neither defective design nor I* **9] inadequate 
warning at the time Ariens sold the machine, and that 
therefore the warranty was not breached, there was a 
negligent failure t o  give an appropriate post-sale warning 
of dangers that were discovered only after the sale. The 
argument is not persuasive. The finding of negligence 
could only have been based on a determination of defec- 
tive design or inadequate warning at the time of the sale. 
It could not have been predicated on a failure to warn 
subsequent to the sale for several reasons. First, the 
judge's charge relative to negligence made no suggestion 
that the evidence permitted a finding that even though 
the caution label was adequate when the machine was 
sold, Ariens nevertheless breached a duty to give further 
warning after the sale. Second, even if the evidence 
would have warranted a finding that after the sale of the 
snow blower Ariens became aware of a danger that was 
not reasonably discoverable before the sale, which we do 
not decide, there was no evidence that Ariens reasonably 
could have notified Hayes, who purchased the snow 
blower, not from Ariens, but from a third person. Third, 
in do Canto v. Ametek, Inc., supra at 784-785, we held 
that when a manufacturer [***lo] learns or should have 
learned of a risk created by its negligence (before the 
sale) "it has a duty to take reasonable [post-sale] steps to 
warn at Ieast the purchaser of the risk" (emphasis 
added). In a footnote we observed also that "there may 
be a duty to give reasonable warning of a [properly de- 
signed] product's dangers which are discovered afier 
sale." Id. at 785 n.9. However, we did not say in do-
Canto, and we have never said, that a manufacturer has a 
duty to advise purchasers about post-sale safety im-
provement. that have been made to a machine that was 
reasonably safe at the time of sale. Also, we have never 
said that a manufacturer has a duty to warn remote pur- 
chasers, such as Hayes, of risks in the use of a product 
that have been discovered or have become discoverable 
only after the product has entered the stream of com- 
merce. We conclude that the jury's fmding of negligence 
could only have been [*412) based on their determina- 
tion that the snow blower was unreasonably dangerous 
when soid. That determination cannot be reconciled with 
the finding that there was no breach of warranty. As we 
1**277] shall see, in order to conclude that there was 
[***ll] no breach of warranty, the jury had to fmd that 
the machine was designed properly and that the caution 
label affixed to it gave sufficient warning of whatever 
risk the snow blower presented. 

Liability for breach of warranty is governed by the 
Uniform Commercial Code, G. L. c. 106, j$ 2-314 - 2-
318, and is "'congruent in nearly all respects with the 
principles expressed in Restatement (Second) of Torts § 
402A (1965),' which defines the strict liability of a seller 
for physical harm to a user or consumer of the seller's 
product. Back v. Wickes Corp., supra at 640." Correia v. 
Firestone Tire & Rubber Co., 388 Mass. 342, 353 
(1983). Wove v. Ford Motor Co., 386 Mass. 95, 98 
(1982). n3 The seller warrants that the product is "fit for 
the ordinary purposes for which such goods are used," G. 
L. c. 106, j 2-314 (2)(c), inserted by St. 1957, c. 765, g 
1, which include the uses (*413] intended by the manu- 
facturer and those which are reasonably foreseeable. 
Back v. Wickes Corp., supra at 640. Even if a product is 
properly designed, it is unreasonably dangerous and, 
therefore, it is not fit for the purposes for which such 
goods are used, if foreseeable [***I21 users are not ade- 
quately warned of dangers associated with its use. 
Casagrande v. F. W. Woolworth Co., 340 Mass. 552, 555 
(1960). Furthermore, the duty of the seller "is not ful- 
filled even if the seller takes all reasonable measures to 
make his product safe. The liability issue focuses on 
whether the product was defective and unreasonably 
dangerous and not on the conduct of the . . .seller." Cor-
reia v. Firestone Tire & Rubber Co., supra at 355. 
Therefore, the finding that the warranty had not been 
breached signified that the product had not only been 
properly designed but also that adequate warning of dm- 
gers had been given. As we have stated earlier in this 
opinion, only a contradictory subsidiary finding would 
support a finding of negligence. 

n3 "3 402 A. Special Liability of Seller of 
Product for Physical Harm to User or Consumer 

"(I) One who sells any product in a defective 
condition unreasonably dangerous to the user or 
consumer or to his property is subject to liability 
for physical harm thereby caused to the ultimate 
user or consumer, or to his property, if 

"(a) the seller is engaged in the business of 
selling such a product, and 

"(b) it is expected to and does reach the user 
or consumer without substantial change in the 
condition in which it is sold. 

"(2) The rule stated in Subsection (1) applies 
although 

"(a) The seller has exercised all possible care 
in the preparation and sale of his product, and 
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"(b) the user or consumer has not bought the 
product from or entered into any contractual rela- 
tion with the seller." 

The "Caveat" follows the recitation of 4 
402A: 

"the Institute expresses no opinion as to 
whether the rules stated in this Section may not 

apply 

"(I) to harm to persons other than users or 
consumers; 

"(2) t o  the seller of a product expected to be 
processed or otherwise substantially changed be- 
fore it reaches the user or consumer; or 

"(3) t o  the seller of a component part of a 
product to be assembled." 

We have concluded that the special verdict with re- 
spect to the defendant's negligence could not properly 
have been based on the defendant's failure to give Hayes 
a post-sale warning. However, even if such a rationale 
were permissible, the verdicts were inconsistent nonethe- 
less. For strict liability purposes, and therefore for pur- 
poses of our warranty law, the adequacy of a warning is 
measured by the warning that would be given at the time 
of sale by an ordinarily prudent vendor who, d that time, 
is fully aware of the risks presented by the product. A 
defendant vendor is held to that standard regardless of 
the knowledge of risks that he actually had or reasonably 
should have had when the sale took place. The vendor is 
p ~ s u m e dto have been fully informed at the time of the 
sale of all risks. The state of the art is irrelevant, as is the 
culpability of the defendant. Goods that, from the con- 
sumer's perspective, are unreasonably dangerous due to 
lack of adequate warning, are not fit for the ordinary 
purposes for [**278] which such goods are used regard- 
less of the absence of fault on the vendor's part. See 
Beshada v. Johns-Manville Prod. Corp., 90 N.J. 191, 

202-207 [***I41 (1982); Phillips v. Kimwood Mach. 
Co., 269 Or. 485, 492 (1974). See also Wade, On the 
Nature of Strict Tort Liability for Products, 44 Miss. L.J. 
825, 834-835 (1973). [*414] Liability is imposed as a 
matter of social policy. Back v. Wickes Corp., supra at 
640. See Correia v. Firesfone Tire & Rubber Co.. supra 
at 354-355- The finding that Ariens did not breach its 
warranty, therefore, necessarily implied that the warning 
given was adequate regardless of when the risk to be 
warned about was discovered or was discoverable. 

Since the special verdicts with respect to whether the 
defendant was negligent and breached its warranty were 
inconsistent, further deliberations by the jury after ap- 
propriate instructions by the judge would have been ap- 
propriate. In any event, judgments should not have been 
entered for the defendant. 

We turn to the burden of proof issues raised by the 
plaintiffs only long enough to say that in this Common- 
wealth the burden is on the plaintiff in a products liabil- 
ity case to prove his or her allegations of injury as a re- 
sult of the defendant's negligence or breach of warranty. 
It is immaterial whether the defendant is charged with 
improper [***I51 design, inadequate warning, o r  both. 
We are not persuaded by Barker v. LuN Eng'r Co., 20 
Cal. 3d 413 (1978). or Caterpillar Tractor Co. v. Beck, 
593 P.2d 871 (Alaska 1979). relied on by the plaintiffs, 
to change our traditional rule. Furthermore, contrary to 
the plaintiffs' contentions, we do not read Wolfe v. Ford 
Motor Co., 6 Mass. App. Ct. 346, 352 (1978). S.C., 386 
Mass. 95 (1982). or Restatement (Second) of Torts 402A 
comment j (1965), as favoring imposition on a defendant 
of the burden to prove the absence of a causal relation- 
ship between personal injuries and an inadequate warn- 
ing of risk in the use of a product. 

The judgments are reversed and the case is re-
manded to the Superior Court for a new trial on all is- 
sues. 

So ordered. 
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MEMORANDUM: n L E D  AUGUST 2, 2004 


Gerald Korln (Korin) and hls wlfe Elaine were awarded a total of 

$1,500,000 against various asbestos manufacturers Including John Crane, Inc. 

for mesothelloma, which he contracted through exposure to asbestos, and 

which ultimately killed hlm. Crane raises two issues on appeal: (I)  whether 

comparing Korin's "death sentence" from mesothelioma to a death penalty 

murder case going on at the same tlme was prejudicial, and (2) whether the 

court erred in ruling there was insufficient evidence to allow the jury to 

consider cross-clalms against General Electrlc and Pep Boys. We affirm. 

The issues are well covered in Judge Paul P. Paneplnto's opinion and we 

rely on that In part and attach i t  in the event there are further proceedings in 

this matter. 

I. The closing statement in Phase I referring to a "death 

sentence" was not so highly prejudicial as to mandate a new triai. 

Trial counsel must be expected to advance a splrited 
argument to support his dlent's cause and promote the interest of 
justice. As long as no liberties are taken with the evidence or 
prejudices aroused by exaggerated accusations, a lawyer may 
appeal to a jury in colorful language with the strongest aspect of hls 
case. 

Easter v. Hancock, 346 A.2d 323 (Pa. Super. 1975). 

I n  the closing argument In the medical causation phase of the case, 

plaintiff rnentloned a highly publicized murder case which was proceeding at  

the time of this trial. PlalntiVs counsel said, "There's a similarity here In terms 



of the importance. Jerry Korin has been glven a death penalty." Counsel went 

on to say that Korin lived a wonderful ilfe and had a good family and did 

nothing t o  bring the "death penalty" on himself. 

There Is no question that Korin was terminally ill a t  that time, 

Mesothelloma is invariably fatal. Such a fate Is often, even outside the 

courtroom, referred to as a 'death sentence" or "death penalty." There Is no 

liberty taken with the evidence to refer to Inevitable death as a death penalty. 

The question, therefore, Is whether this particular comparison so inflamed the 

jury so as to render the verdict improper. 

I n  Harvey v. Hassinger, 461 A.2d 814, (Pa. Super. 1983), the trial 

court declined to grant a new trial after the plaintiff stated In closing argument 

that the defendant had "murdered" the decedent. Even acknowledging that It 

"was improper for appellant's counsel to refer to Appellee as having 

"murdered" the decedent we cannot say that in the context of this trial that the 

remark was so prejudicial as to requlre a new trial." Id.at 818. Our court 

found that in the context of that trial, the reference to "murder" was . 

not in the technical criminal sense, but in the broader sense of outrageous 

conduct. 

We agree wlth Judge Panepinto that this comment, while "stretching Into 

the grey area of permissible comments, certainly was not so highly prejudicial 

as to'cause a mistrial." Opinion at 4. One mlght also say that although counsel 

came dose to the line, he did not cross it. 



As noted by Judge Panepinto, this argument was made In the medical 

causation and damages phase of the case, not the product identlflcatlon phase. 

Counsel did say he was bringlng thls up only to highlight the importance of this 

case, because Korln was almost certainly going to die from the dlsease. 

There was no reference ,to any actions on the part of the defendants to 

analogize them to murders. The verdlct 'for this kind of case was not outside 

the expected range, so it appears there was no actual prejudice. Although 

defendants asked for a mistrial, there was no request for a curative instruction 

whlch could have solved any problem. The trial judge is in the best positlon to 

determine whether such a remark is so prejudlclal to cause a mistrial, and we 

do not believe Judge Panepinto abused his discretlon at ali in denying the 

motion for mlstriai. 

2. There was insufficient evidence to allow the claims against 

General Electric and Pep Boys to go to the jury. 

The evidence against Pep Boys came primarily from Korln's testlmony. 

He said that he did remember one purchase of brakes from Pep Boys, and also 

that he changed brakes more than once on several vehicles. He said that dust 

was given off when old brakes were removed, but not when new ones were 

installed. This Is insufficient to show that any of the brakes he removed were 

purchased from Pep Boys. 

With respect to General Electrlc, we first note that any issues involving 

General Electrlc are waived, as no appeal was filed regarding G.E. Korin filed a 



lawsuit against a large number of defendants In December 2001. The lower 

court term and number for that lawsult Is December Term, 2001, Number 3942 I 
(0112-3942). 1n February 2002, Korln filed a second lawsult against General I

IElectric and Garlock Industries. That case was issued a dlstinct court term and 

number: February Term, 2002, Number 2036. While the two cases were Med 

at the same time, there Is no Indication in the docket for either case that the 

two were ever formally consolidated. No motion for consolidation appears on 

the docket for either case. I n  the offlcial record before us, post-trial motions, 

necessary to preserve issues before this court, were nled only under the 

December court term and number. No appeal was ever filed regarding the 

Februa~ycase. Because General Electric was a defendant only in the February 

case and not in the original December case, no appellate Issues were ever 

preserved regarding General Electric. 

I n  an abundance of caution, however, because the trial court may have 

consolidated the two cases, sua sponte and/or orally, without that order ever 

being formally docketed, we will comment on the issue raised.' 

Korln did testify he worked with General Electrlc panels and generators 

and was exposed to asbestos. While the products were insulated with 

The fact that we comment on the issues is not Intended to absdve Crane 
from failing to either provide us with a record that Indicates the two cases had 
actually been consolidated, or from ffllng a separate appeal regarding the 
February case. From what we can tell In the record before us, the proper 
method of appeal here would have been to file separate appeals under both 
lower court numbers and then indicate to Our court that the two appeals 
should be heard together. 
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asbestos, Korln did not know whether or not the asbestos lnsulatlon was 

manufactured by General Electrlc. Ukewise, although there was asbestos 

insulation on turbines on ships that were made by' General Electric, he dld not 

know whether or not General Electric supplied the Insulation. 

Therefore, there is no evidence that General Electric made any of the 

asbestos lnsulatlon on the General ElecMc products wlth which Korin came in 

contact. General Electric is not liable If it made a product that was later 

insulated wlth someone else's asbestos. The Insulation here was all on the 

outside of  the General Electric components. 

Crane is correct In the assertion that a jury may draw reasonable 

inferences, wlthout direct proof, of the condition of the product that allegedly 

caused the injury. See Cornell Drilling Co. v. Ford Hotor Co.,359 A.2d 822 

(Pa. 1976), reversed on other grounds. However, the circumstances where 

such inferences may be drawn do not exist here. 

I n  Cornell, a Ford pick-up truck spontaneously burst into flame. Our 

Supreme Court held that in that situation, where all other explanations for 

combustion had been ruled out, the jury would be allowed to infer that the 

plck-up truck was defective under Restatement of Torts, 5 402A. Our Supreme 

Court went on to say: 

Accordingly, a plaintiff may often rely on circumstantlal evidence, 
and the inferences that may be reasonabfy .drawn therefrom, to 
prove his case. Although the mere happening of an accident does 
not establish Ilablllty, Dean Prosser has observed that 'the addltlon 
of other facts tendtng to show that the defect existed before the 
accldent, such as its occurrence within a short time after sale, or 



proof of  the malfuncffun of a part for which the manufacturer alone 
could be responsible, may make out a sufficlent case. 

~ d .at  826 (emphasfs added). 

Here, the "defect" of the G.E. product in question was the existence of 

asbestos insulation on the outside of the product. Crane, however, produced 

no evidence that the asbestos Insulation was a part for which the manufacturer 

(G.E.) alone could be responslble. Therefore, we agree with Judge Panepinto 

that there was insufficient evidence for a jury to conclude that KO& came in 

contact with General Electric asbestos. Thus, even were we to assume that the 

issue had been properly preserved and raised before this court, Crane would 

be entitled to  no relief regarding General Electric. 

judgment afflrrned. 

Date: 
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Appellants, John Crane, hc.,(hereinafter rcfcired to as Appellant), fiIedan appeal .. 
fmnthiscG'~ 

. 

I 
Wsr of October 2.2003, whcreio thiscourtdenied AppcIIant:~Motion 

for Post Trial Relief and cntcredjudgment in favor of Appellees, Gcrald S. Ktrin and Elaine 

Korin, tdw, (hereinakr referrcd to asAppelIeks). 
I 

t
I This strict products liability actioh was brought by Gaald.S. ori in' and his wife, 

Maine K Q ~ ,~ h a c i nit Was djegd that d e to A ~ l l e c ' ~  to asbedos-contajnjng~ x p o s u ~  . 
COP~ESSE~J+

wSOmT~pa~~.P.236@) 

JAN 1 4 2004 
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+pels, Mr. K o h  developedmalignantmeso~helioma,a type of cancer-almost exclusively 

m i a t c d  with cxposurc to asbestos. AppcIl~ebroughrsuit against a. .number pf cornpanics 

which allegedly manufactmkd.asbestos-containingproducts that Appellcc had bccn exposed . 

to, including producb manufacturrdby the Appellant, John Crane, InC. 

&s case proceeded to tfiQ in June of 2092, and in accordancewith standard 

@
pioccdurc, Appellee's case was lried in reversed biRPdakd fashion. The first phaso of tho 

I 

trial addressedthe issues of medicalcausationagd dLsges and the second phase ad&& 

thc!iability of thc various defendant cocnpanics. At Ihc conclusion of phase oncithejmy . 

found that Appcllcc was suffering from an,asbtstos-rclatedmalignant mcsothclioma and 

awarded cornpcnsatory darnag;s to Appellcc, Mr. Korin, in the amount of$ I ;200,000.00 and 

compensatory dqages  to his wife, for her loss of consortium, in the amount of S300.000.00. 

At the conclusion of phasc two of the trial, thejury found cight.companiesliable to the -

Appcllecs, including Appellant, John crane. Inc. 

Thereafter, Appellant filed Post-Tnal Motions alleging several errors made durbg 

f 

trial, aH of which wcrc denied. AppeIlants f i t  contend that remarks madc by Appellees' 

counsel during phasc one closing arguments were inflammatory, improper end +udicial to 
.. 

t
them and, L e ~ f o r c ,&ied arnis*aI. ~ppdIantshmhu contend that this Court's Mlue, 

to include twQdefendants, namely, Gemral EIedtric &d-pcp Boys, on the verdict shed 
.. -. . 

despitetheir crossclaims, cotistitutc cRor and warnut a ncw trial. Fdly, ~ppellanfs 

A 

wntcnd that (hiCourt's refusal to admit OSHA'sstandards dying trial w a r p t  a new trial. 
. . . . . . 

,~~~&lahdtimely filed their ~tatcment.of~ a t t l r sCoepJaincd Of On Appcaf ad -
t' 

each mill be dealt with indindually hcninafkr. 



m. 
Appcllanc's StatementofMattersComplained OfOnAppeal consists of the

+ 

1. John Crane should be gmated a am trial because of idflrmmatory and 
prajudlctsl statemcub by pldntifjs' coun?d durlngPhase I closing argameats. 
(N.T. 6/6/02 at 48-50.) "It b well utablirhed that any riatemcnb by-counsel, nat 
b l e d  en ddcncc,flhieh tend to ianuenca the Jatyin rcsoMng the issua before 
tbcm roldy by &appeal to pardion md prcjudfcq.are improper and will not be 
coantenasccd." Barcfso Y,Mnqch Chunk'Township,369 Pa.549,550,87 @d 
233,234 (1952). The Court erred by faiIing to take-stepsto cure thc harm 

The particuIar languagecitcd by ~ ~ ~ c l l a &  1which lhcy believe was so highly 

prijudicid as to warrant a new tria1 is as follows: 

"You know, when you wcre in jyselection thm they arc picking ajury right now 
for criminal trial ,&ex Streetmass- or something- me]death pcnalty is  bcing 
-soughtand a trial &'I g d  any rnorc important than that when theprosecution i s  
secklng the death penally. Thcrk's a similaritv h c n  in t a m s  ofthc irnuortancc. Jerry 
Korin his  beengiven a death penalty. Tfic @ffuemis that i f  in fact that criminal 
defendant did what hc did hc brought that death penalty on himself and Jerry ori in 
has been given'thedcatb penalty for what? Forjust living a wonderful simple life, 
getting a good education, rising up in his carccr, marrying a woman and sticking with 
her for 36 years, raising two sons to be who they are today and wanting lo start that 
new chap& in his We of raising that grandcMld Brynn Korin." [undedining addcd for . -
emphasis] 

~nitial!~,it should bc noted that these particular closing argunlcnb occumd during 

11 thcrncdical causatik phax: of the trid mdnot during th'c Iiakitity phase of theGal. . . . . . .. 
Therefore. Appdlee's counsel remarks were not addressed to the liability of the defendants, 

. including Appellant, but to medical causation and damagcs. This Court, in e id ing  not to 

grant a,rnistri>, dctciminedthat although cok~scl'snrnarks cutslnly stretchinto i gray aka 
r-

of pennissib'lecomments, counsel did, in fact, state that the similarity bctwm (he Ltx Strctt 

&trial and its possible -1t in a death penalty wcre only analogous to the instant trial 



. .. . . .  

. . 

ugumcnt. W clhcrc is a rimilarifyhen in tmru of importancb." This Court d c t m n M  

at counsel's commcp(s were d i e d  towards tbc fact that l$s client, Mr. Korin, was 

ul&atcly going to die because of his asbestos-dated ca&r. 'Counsel's analogiting his 

F b t l s  u ~ L a t =dek to a datb pcnrlty, dthough agai. stretching into ~hgay area of 

W s l b l ecornmenis, ce&y was not so highly prejudi'cialas to cause a mistrial. Counsel 
. . 

d e  it clear in his arpmcatihat he )h.as nv( comparing a death penalty.scntcnccto what was 

claim& tb have occlirrcdto his clientas a ~ i d i  conduct, but only to itsdf 

similar importance. Fswas cspccidly tnic in .that'thcsc comments were . -

made during phase :one of thc.tria1, raker than during phase tw~ ,which was the liabilily 

portion of the trial. 

Certainly. Appellee's counscl was trying lo convey thc innocence ofhis client's lifc, 

now rcsultiog in a caoccr-relaleddeath, ris compared to a death resulting from a criminally 

sanctioned dcath.pcnalty. It was this Court's determination thai Appellee's counsel's 

argument was trying to convey the @oughtthat Appellee would eventually die from 

-	 malignant mesohcliorna as similarly a fate.lhalwould involvc anyone found of murder 
. -

and had be& given a death sentence. However, at no t igc &ring his phase onc closing 

argumentsdid Appellee's counsel refer to the defendants wroogdpig as having rcsuitcd in 
' 

-Mr.Korin's.cvcntua1 death Moreover, as-previouslystated, Appellee's ar&ents came 

- duringthe conclusion of phaseone, an4 therefore, any defendanis' particular involvmnt in. 
this ya!tcr had yet to be even diii5ussgd with thejury so as lo have resulted In any prejudice 

C' 
to Appellant or any other defendeat. ~t the conclusioy qf phasc one, thejury merely made 

the.detsrminationthat the Appellee had m~taetedrniignant mcsoUlclioma tfue to &osure 

_ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ * _ _ _ _ _  _ _ r _ . _ _ _ _ _ _ _ .  .... . I - - - I - . - - - - - - - --__...  . 
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. -
t~ asbestos, but not that hi; CX&W to asbestos was caused by ihe conduct of any of the 

defendants at trial. Allhough tliajury also awarded damages at thc conclusionof p h aon=, 

it was this Court's ddenninatibn, following trial, that the jury's verdict of S1,500,000.00 

dollars wasnot exccdve. Thenwas .ample evidencc presented, includfngthe Appellee's 

economic loss, and thc physical and mental pain and suffering associaitedwith having 

terminal cancerto substandate the j verdict- As k h ,this Court does not 

bclicve that Appellee's argument is 

. 	2. The Court erred by refusing t'o !nclude Gencml Electric and Pcp boys a n  the 
verdict sheet. '&N.T. 6/l3/02at 47-52,6365; N.T.6/14/02 at 4-14]. John 
Cnae  offered suMciept evidence to establish that Korin waq exposed to asbes io~  
from Pep Boys' and General Electric's products. The Court erred whcn i f  
refused to include those defendant1 on tbe verdict sheet. Lonasco v. A-Besf 
Prods. Co, ZOO0 Pa. Super 203, ~ection.l9,757A3d 367,375 (2000). 

At the conclusion ofthe phax: two.liability portion of the trial, the hvo remaining-

! 
defendants.-Appellee,John Cranc and Owens Illinois, sought 10 include nine co-defendants 

on thc verdict sheet lor the jury's consideration on liability. Appellant had filcd cross-crairns 

againstthese nine defendants and kgued that hey had presented competent evidence during 

trial that plaintiff had, in fact, irlhalcd asbestos fibers from the co-defendant's prodwts and[I 
that the inhslation of  these asbcslps fibers was a substanfial conhibuting factor in causing 

plaintiffs malignant rnesolhclioma Appcllcc agreed to include six of lhczc mne co-

'I 
I I 

defdants on thejury-verdict sheet but argucd against threewther codefendants. Thcsc -

three ~defendantswcrc Gcncral Electric, Pep Boys and Westinghouse. Fallowing 

..- argument, this Court ruled that although Wcsiinghouse would be permitted tobc placed on 

I 
the vhdict sheet for thejury's consideration, General Electricand Pep Boys wen: not to be -

included on thejury sheet d+te Appellee having filed cross-claims against them. This 

C 
5 ,  

-
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Ocneraf Electric and PCPBOYS. 


This Court will first discuss the ssuc ofPCPBOYSbehg cxoluded from thejuty
av&idslip. Appellee, Mr.Korin, tcstifi during trial that on at least m e  occasionduring 

his lift,he purchased brake shoes $0" PCPBOYS. (N.T. 6/13/03at p.281. F&r, a w g b  

pl&tjlf~cstifiedthat the p'&kaging on UNncw brakes that he hsd pucbaned Mted h t  (hy. . 

-tainod asbcstos,he was unable Lo say;rhetha.or not all ofthe brakes thal hc initdied 

~Otaincdsisbgos or that the bra+ that hc ~urchascdfrom Pcp Boys stat4 (bat h y. . 

asbestoi. W.T. 6/13/03 at p.301. - huthcr testifid that he did mt recall. ~ b ~ e l l e e  

&mw brakes emitting dust, but that dusl was auscd by (hc removal of o1.d brakes, none of .  

which he was able'to identify: (N.T. 6/13/03 at p. 5 1-51]. 

More importantly, Appellant cites, in his rcply letter brief s ~ b ~ f l e dto this purf 

depositiontestimonyprovided by Appellee du*g his Febnmry 26.2002 deposition. During . 

this deposition, Ur.Korin stated that Pep Boys was the only store he could specifically 

rccollcct buying brakc shoes. Appcllcc also stated during this particular deposition that it 

his wderstanding thal (hebcaks hc purchased fitpnPep Boys contained asbestos md 

that hc.belict'cd he was exposed to asbestos from instaIlingtbae brakes purchased at Pcp 

Boys. However, upon a review of lhe record in this casidlaspointed out by AppcUa in 
.. 

theitsur reply brief, Appellee was askkd to confirm deposition t&.ony he gave on 

F e b m ~21,2002 but not Eebruary 26,2002, The above depositiont-espon - .  
Appcvant s&ksto irtilizc to support its cootention tba! Appellee ackaowlcdged &at brakc 

?' 
shoes purchased at Pep Boys emitted asbestos containingdust thal he was expos4 to and 

breatliid in, wen made during Appellee's February26,2003 deposition. 

6 

\ 

______-.C. - _ _  _.-_ _ .. _ _  . _ ...... . . . ._. _ .__ - - - - -A_- -.--__ ._  --... 



~ u r i n gHal,~j&llee was asked whether or wt the deposition t&timony he gays 0" . 

~&uary-21,2002 at pp. 233-234 truffil and &e, to which he responded, " Y a n  

p4.ZJune 13,2002 at p. 481. How*er, this particular testimony was not as detailcdar his 

- &position testimony on February 26,2002 where Appellee spccffically slated that it was his 

belief that the brake shoes hc purchased a{ Pcp Boys contained asbestosand that he was . . 

R . . 
axposed lo asbestos dust Erom these brake shoes. It was for this reason that thib Court did not 

. 

PGBoys to g0.m the jury vardict slip duringthe liabiii~yphase of this trial. 

- The testimonythat was brought out dwing trial regarding Pcp Boys was spcculatlve. 

~ l thoughAppellee did testify dGng trial.that he had purchased brakc shoes on at least one 

occasion from Pep Boys, hc couId not state that he thcn rirnoved anyof these Pep Boys 

brake shocs tbercby emitting asbestos-rclated dust Fvrtbcr. Appdlec's testimony during
-

&Idid not specifically state that thebrake shoeshc boughtat Pep Boys actually contkncd 

asbestos. Appcllce rcstified &at he certainly pun%ascd brake shoes at Pep Boys, but his 

testimony was speculative as to whether or not thcse particularbrake shoes contained 

asbestos and whether or not hew& exposed to any asbestos-related dust whjle working.with 

I 
any of the brake shoq purchasedat Pcp Boys. Therefore, this Court ruled that despite 

t 
Appellant's cross-claimagainst pep Boys, they would- .  hot bc pcrmi!ted lo beplaced on the 

jury's verdict sheet for the jury's considerationd u h g  ;he phase two liabilityportion of &e 
. . 

I trial. 

Appellant also contends that this Coutt improperly cxdudcdGeneralEleotsic f i -v~ 

thejury verdict slip for thejury's co~ideralionduring the liabilityportion of this trial: It 
t' 

was Lhis Court's determi~iation&.at there was not suffcientcn'dence against $enera1 Elec'mc 

10 warrant it being placed on thejury vcrdict slip. It was agreed by Appellee during trial that, 



Eturing his cateer, he worked with Gened Eltdric eqdpmcnt. Purtha,aU partics agmd that 

&baeneral Elcctric equIpmcntwas fmlated on the outsidc with asbestos. However, 

~ppcllccwas not able to say wbclbcr or not G a n d  Electric supplied the asbestos that did, 

in fact,insulate tho outdde afthct equipment W.T. 6/13/03 at pp.54-591. 

This Courtdclenninedthaf inorder for Oencral Electric to.bc held liable in this 
d 

&&os action, it must be showy that G c n d  Electric cithcr nzaaufictufcd. installed or 

othcrwjsa supplied tho asbcslosor qbcstos-conlaiqing product~t issue, namely, that the 

G&~I Electric oq"iprncat or chq asbestos-related insu1atik.wrnanufactuii4 instdlcd or 

o a e h s c  supplicd by Gtneral Electric. +though the cvidcnee was clear that the cquipmmi 
.-

i ~ l f  Electric, there Was no tcdmorry &om anyone during trialwds manufadu&d by ~ c n a d  

-that could link the asbestoscontaining +lation on-theGcoeral Elcctric equipment with 

Gcncral Electric. 

Appellant further argues that at Gal a l i t  o f  products coo&ining asbestos that 

Appcllcc worked with or around was offered info cvidcnce. (6/12/02 R at p. 47). Appellee 
> 

argues that this list had a sub-caption entitled Wine and ciectrical panels" which listed 

Get)ual Elcctric and Weslinghouse (6/12/02 R at p. 58)- Appcllce tcslificd that to tbe best 
t

ofhis knowledge thcsc clcctri$ pancls did contain asbestusand that whcn hc work4 with 

these panel$-du&was cieitcd and he b&th=d in that d& k)ppellee theref& coatendp that ' - .. - . 
this cvidcn~cwas sufficient for a jury to infer that Ocncial Elcctrlc wasrcsponsiblc for the 

. . 
asbestos-heinhaled from the electrical pancls. However, although this CouQ was mindftl of 

this partiblar list, kPpe~leetestified that it w$ his uodcnttmding that these turbine and 
t' 

electrical panels werc manufactured by O c n t d  E l d c  and Wdghous t ,  but hc was imt 

certainthat t b ~  . by-GeneralElectricandasbstos i d a t ) o n  was, ~ fact, m~ufactured . 



Wtslingbouse. It was for this rixmo .that this Court d d d n c d  that to permit 

~ b t r i cto go on the jury verdict slip ~ u l dpumit thcj&y to pculatc a3 to whether or not 

these turbino clechicalpancls wee, in fact, mtnufBctund;supplicd andfor installed by' .  

~mralElectric. Tbcrc,was not sufecicnt cvldutca during the trial to wpportk fact m. 

- ~ e n u a lElectric manufactured, supplied'orothuwisa installedor sold this asbestos 

insulation Thcrcforc, thisrCourt fowd that qpptll&t's'reqvcd to have ~ c n &Eltctric 

placed on U l c k  verdict slip waswt merttorirjw. 

. 	 3..The Court erred by.refaringto idmlt OSHA sendards ta utabUsh that John 

Crone's produch could not have caused Korin!cinju jes. @N.T. 6/12/0Z'nt 

74-84). Asbcbestos'MasterDocket, No. 861000001, Phik. Comm. PI.. Jan. 7, 


. .
1997. 	 . -

During trial, Appclleo sought to i"t16ducc cvidcncc of 0~HA'standardsto prove &t 

i~ products and thc absence of waming labels on them could not have caused Appellee's 

inj*cs. The rGula6ons Appellee sought to include wcrc adopted fo protect workers Fiop 

-occupational exposure to toxic and hazardous materials. Appellant sought to present Ulesc 

OSHA regulations.during h e  testimony of its expcrt, Dr. Toca. 

In strict products liability actions, such as the onc that was tried befqrc this Court, 

evidcncc of compliancc with govewent regulationsor industry standards is inadmissible 
? 

bekusc compliance 4thsuch standards have.been held to inject into the case the concept of 

negligence I_aw. (Sheehan va Cincimati $haper Cornmy,555 A.2d 1352 @a super., 

' 

1989);m c i m a t i  Machine Company, 537 A2d 334 (Pa. Super., 1988); MuisVS. 

Coffins Hoist ~i$ i idk5 15 Pa. 334,528 A.2d 590 (1 987). In &ehan, ourSupcriorCourt 
- .  

specifically addressed the issue of admissibility ?f OSHA standards in a prbducts liabiIi-ty
t 

action and concluded that the d e  precluding the introduction of industiy standards m a  strict 

liability action should be extended to prtclude the introduction bf OSHA regulations as well. 

I 



., . 

~o \ l r tmasoned that the reasonableness of a rnahufachnas' conducth &osing'a . 

p~icu lardes ipis not Jn issue and the Court concluded that OSHA's regulationsproffed 

w f ~ c hthe'~ourtfelt was'irrelevant to wb&cr bf,notliability at(ecbbs.
, 

Appellant cited during trial an Asbestos Litigatioa MasterDocktt.Orderlhat piovidcd 

&at dchougb ~orcmmcntggulatiqos may not be used ispro&& liabilie cases Lo establish 
I 

sprovcproduct defect, they may bc ustd to provc or disppvc causaiion. (If,re: ~ d b e s t ~s
- . 

LitimtionMaster Docket No. 861q00091, Phila, Coaun. Pl. lgnuary 7, 1997). Given this 

Ordcr, th is  Court had to det=rmincwhether or nor it was going to permit OSHA'sstandards 

to be injected into this strict liabili!ics casc. This Courl had to'at first detirminc whether or 

not it was bound by the above Asbestos LitigationMaster Docket Order. This Order entered 

by JudgeDaubilc was of the subsbntive naturc, that is, it dealt with the pe&issibiity of 

cvidcncc. rather than a matter of law. which Lhis Court would be bound to follow. 

Howcver, this Court determined that it was bo&d by prcctdence to follow the law as 

announced by our Superior Court in Lhe Shechan case cited abuvc. Thcreforc, this Couri 

againsthe introduction, by AppcUanIs, of OSHA's standards to prove fhat its products 

and ihe abslrrce of warning labelsonthem could not have caused Appellee's injuries. 

~&flant was permjttcdto put on its defense Chat its.p&cular ptoducts.didnot give off 

sufficient ashtos fibers t o . c a bAppcllcc's malignant mes?thelioma. ~owevcr,this Cow 

fdt hat parpitti~lgAppcll.aat's experts to bolster.tbcir opi.nionsby citing OSHA-. regulatiov 

'woulp have-improperlyinj,ectednegligence-principles into this strict pbducts liability action. 

e-


Therefore, &is COW?determiaed that Appcflant's request to-introduce'OSHAfsstandards at 


trial thswithout.merit 

lo  

- .. .. . .  .. . . . . . .  . * . . -- ---- . -. -,- -



For all %nbox reasons, thTdal Cout'o Ordu of Oaoba 2,2003 denying 

Appellant's Motion for Post-Trial Rcliof and orderiagjudgment in favor of Appeflces sl;oold' 

BYTIFECOURT: 

Y 2 ~ B 4j 

FAUL P. PANEPINTO, JV 
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OPINION: 
ON BRIEF: John C. Cardello, Donald A. Krispin, [*491] [***2] JULIA SMITH GIBBONS, Circuit 
JACQUES ADMIRALTY LAW FIRM, P.C., Detroit, Judge. Rolf L. Lindstrom, a merchant seaman, brought 
Michigan, for Appellants. suit against numerous defendants seeking compensation 
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for his mesothelioma, a disease he claims was caused by 
exposure to asbestos released from products manufac- 
tured by defendants-appellees.Thedistrict court granted 
summary judgment in favor of defendants-appellees Ing- 
ersoll Rand Company, Coffin Turbo Pump, Inc., Garlock 
Sealing Technologies, LLC, Henry Vogt Machine Com- 
pany, and Goulds Pumps, Inc., but denied John Crane, 
Inc.'s summary judgment motion. Following a bench 
trial, the district court entered a verdict in favor of John 
Crane, Inc. Willard E. Bartel and David C. Peebles, ad- 
ministrators of Lindstrom's estate, now appeal. 

For the following reasons, we affirm the decision of 
the district court with [**3] respect to all of the defen- 
dants. 

was from 1963 1994 as 
a merchant seaman. He worked in the engine department 
as a licensed engineer aboard numerous vessels during 
this time. In his work, Lindstrom was allegedly exposed 
to many pieces of equipment that contained asbestos. 
Lindstrom was diagnosed with malignant mesothelioma 
of the peritoneum in October 1999 and died of this dis- 
ease on June 15, 2003. Willard E. Bartel and David C. 
Peebles were appointed as administrators of Lindstrom's 
estate and were substituted as plaintiffs. 

Lindstrom filed a complaint in the Northern District 
of Ohio in January of 2003 against various defendants 
seeking compensation for the mesothelioma, a condition 
which he asserts he developed as a result of exposure to 
asbestos contained in defendants-appellees' products. 
Lindstrom's complaint listed claims of negligence under 
the Jones Act, 46 U.S.C. § 688 et seq., unseaworthiness 
under maritime law, and products liability claims of de- 
sign and manufacturing defects. Only the products liabil- 
ity claims are at issue in this appeal. 

The district court granted summary judgment in fa- 
vor of Ingersoll Rand [**4) and Coffin Pump in an opin- 
ion dated May 2, 2003. The district court granted sum- 
mary judgment in favor of Garlock Sealing on May 7, 
2003. The district court granted summary judgment in 
favor of Goulds Pumps and Henry Vogt Machine Com- 
pany, but denied John Crane, Inc.'s motion for summary 
judgment in an opinion dated May 19, 2003. Lindstrom's 
claim against John Crane, Inc. proceeded to a bench 
[*492] trial which took place from February 18 through 
February 27, 2004. On May 3, 2004, the district court 
entered a verdict in favor of John Crane, Inc. Bartel and 
Peebles filed a notice of appeal from the district court's 
orders with respect to the above six defendants-appellees 
on May 27,2004. [***3] 

We review a district court's grant of summary judg- 
ment de ~zovo. Chlden v. City of Columbus. 404 F.3d 

950, 954 (6th Cir. 2005). Summary judgment is appro- 
priate where "the pleadings, depositions, answers to in- 
terrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as 
to any material fact and that the moving party is entitled 
to a judgment as a matter of law." Fed. R. Civ. P. 56(c) 
[**5] . We must review the evidence and draw all rea- 
sonable inferences in the light most favorable to the non- 
moving party. Matsushita Elec. Indus. Co, v. Zenith Rn-
dio Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 S. 
Ct. 1348 (1986). 

On an appeal from a judgment entered after a bench 
trial, we review the district court's findings of fact for 
clear error and its conclusions of law de novo. Pressrnun 
v. Franklin Nat'l Bank, 384 F.3d 182, I85 (6th Cir. 
2004). When the factual findings involve credibility de- 
terminations, we afford great deference to the district 
court's factual findings. Schroyer v. Frankel, 197 F.3d 
I 170, 11 73 (6th Cir. 1999). 

Plaintiffs in products liability cases under maritime 
law may proceed under both negligence and strict liabil- 
ity theories. Under either theory, a plaintiff must estab- 
lish causation. Stark v. Armstrong World Indus., Inc., 21 
Fed. Appx. 371, 375 (6th Cir. 2001). We have required 
that a plaintiff show, for each defendant, that (1) he was 
exposed to the defendant's product, and (2) the product 
was a substantial factor in causing the injury he suffered. 
Id. In addition, we have permitted evidence [**6] of 
substantial exposure for a substantial period of time to 
provide a basis for the inference that the product was a 
substantial factor in causing the injury. Id. at 376. 
"Minimal exposure" to a defendant's product is insuffi- 
cient. Id. Likewise, a mere showing that defendant's 
product was present somewhere at plaintiffs place of 
work is insufficient. Id. Rather, where a plaintiff relies 
on proof of exposure to establish that a product was a 
substantial factor in causing injury, the plaintiff must 
show "'a high enough level of exposure that an inference 
that the asbestos was a substantial factor in the injury is 
more than conjectural."' Id. (quoting Harbour v. Arm-
strong World Industries, Inc., 1991 U.S. App. LEXIS 
10867, NO. 90-1414, 1991 WL 65201, at * 4 (6th Cir. 
April 25, 1991)). In other words, proof of substantial 
exposure is required for a finding that a product was a 
substantial factor in causing injury. 

Plaintiffs-appellants urge this court to reject the 
Stark approach to causation proof. We decline their invi- 
tation. The Stark reasoning permits a plaintiff, faced with 
a difficult task of establishing causation, to meet h s  bur- 
den through proof of substantial [**7] exposure and has 
proved workable in maritime asbestos products liability 
cases. 
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'The plaintiffs-appellants also argue that the district 
court erred in its application of Stark. Plaintiffs-
appellants argue that Stark stands for the proposition that 
in order to "withstand a motion for summary judgment, 
evidence of substantial asbestos exposure for a substan- 
tial period of time is required only if the evidence is en- 
tirely circumstantial." Because plaintiffs-appellants sub- 
mitted an affidavit from [*493] an expert witness, plain- 
tiffs-appellants maintain that their causation proof is not 
entirely circumstantial and that the above standard does 
not apply. See id. at 380 ("Had Stark presented expert 
testimony. . ., summary judgment might well have been 
improper. . . ."). 

While plaintiffs-appellants are correct that causation 
may also be established through direct evidence that a 
product to which a worker has been exposed is a substan- 
tial factor in causing injury, they are incorrect in their 
assertion that their affidavit enables them to survive 
summary judgment. The affidavit in question was pre- 
pared by Joseph Corson, M.D. With regard to the issue 
of whether defendants-appellees' products [**8] were a 
"substantial factor" in Lindstrom's mesothelioma, 
Corson's affidavit stated: "Each of Mr. Lindstrom's oc- 
cupational exposures to asbestos aboard ship to a reason- 
able degree of medical certainty were [sic] a substantial 
contributing factor to his development of mesothelioma. 
The medical and scientific community cannot exclude 
any specific asbestos [***4] exposure as to Mr. Lind- 
strom's mesothelioma." After reviewing this affidavit in 
considering the summary judgment motions of Ingersoll 
Rand and Coffin Turbo Pump, the district court stated: 

Dr. Corson does not specifically reference 
the product of any particular Defendant. 
Rather, he opines that there is no safe 
level of asbestos exposure, and that every 
exposure to asbestos, however slight, was 
a substantial factor in causing Lindstrom's 
disease. If an opinion such as Dr. Corson's 
would be sufficient for plaintiff to meet 
his burden, the Sixth Circuit's "substantial 
factor" test would be meaningless. Ac- 
cordingly, Dr. Corson's opinion is insuffi- 
cient as a matter of law to get Lindstrom 
past summary judgment. 

The district court correctly found the affidavit, 
which sought to base causation on any hypothetical ex- 
posure, [**9] however slight, to be insufficient to allow 
plaintiffs-appellants to avoid summary judgment in favor 
of Ingersoll Rand and Coffin Turbo Pump. n l  The affi- 
davit does not reference any specific defendant or prod- 
uct, but rather states in a conclusory fashion that every 
exposure to asbestos was a substantial factor in Lind- 

strom's illness. The requirement, however, is that the 
plaintiff make a showing with respect to each defendant 
that the defendant's product was a substantial factor in 
plaintiffs injury, see Stark, 21 Fed. Appx. at 375 
("Commonly, [the substantial factor] standard is sepa- 
rately applied to each of the defendants."). As a matter of 
law, Corson's affidavit does not provide a basis for a 
causation finding as to any particular defendant. A hold- 
ing to the contrary would permit imposition of liability 
on the manufacturer of any product with which a worker 
had the briefest of encounters on a single occasion. 

nl Because the district court was correct in 
this ruling, its decision not to consider the affida- 
vit in connection with the other summary judg- 
ment motions was not error. 

Plaintiffs-appellants next argue that the district court 
erred in granting summary judgment in favor of each of 
the defendants-appellees involved in this appeal. Plain- 
tiffs-appellants also argue that the district court's ruling 
in favor of John Crane, Inc. should be reversed. We will 
examine the district court's decisions with respect to each 
of these defendants-appellants separately. 

A. Henry Vogt Machine Company 

The district court granted summary judgment in fa- 
vor of Henry Vogt Machine Company based on a finding 
that plaintiffs-appellants had failed to produce evidence 
that Henry Vogt's products had [*494] caused Lind- 
strom's illness. In Vogt's answers to the interrogatories, 
Vogt acknowledged that the valves the company manu- 
factured contained encapsulated asbestos packing and the 
company's gaskets were covered in metal and had chyr- 
sotile asbestos encapsulated between each of the metal 
windings. Vogt also noted that the gaskets contained 
latex-filled asbestos manufactured by other suppliers. 

In Lindstrom's May 3, 2000, deposition, he listed 
Vogt as one of the companies that manufactured valves 
aboard the vessels upon which Lindstrom had worked. 
Lindstrom did not, however, name Vogt [**l l ]  as one 
of the companies that manufactured replacement valve 
packing containing asbestos to which Lindstrom was 
exposed on the ships. 

Lindstrom also presented deposition testimony given 
by Horace George, with whom Lindstrom had served 
with on one shlp, The Almeria Lykes. George stated in 
his deposition that Lindstrom commenced work aboard 
the ship four years after the ship was commissioned. 
George testified that generally, the shipping company, 
rather than the valve manufacturer, provided the re-
placement packing and gasket material. George named 
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five manufacturers who provided packing materials that 
Lindstrom would have come in contact with during his 
tenure on the ship, none of which was Henry Vogt. 
George also testified that asbestos-containing and non- 
asbestos containing [***5] packings were used aboard 
the ship, but he could not visually distinguish packing 
containing asbestos from packing that was asbestos-free. 
George also testified that the packing generally needed to 
be replaced a couple of times per year. Based on this 
statement, coupled with the fact that Lindstrom boarded 
the ship four years after i t  was initially commissioned, 
the district court surmised that it would [**I21 have 
been impossible for Lindstrom to have handled any 
original packing o r  gasket material attributable to Henry 
Vogt. 

In his response to Henry Vogt's motion for summary 
judgment, Lindstrom filed an affidavit in which he 
stated, "I specifically recall numerous valves manufac- 
tured andor  supplied by Henry Vogt Machine Co. on 
board vessels upon which I served throughout my career" 
and "I specifically recall replacing the asbestos-
containing packing materials and gaskets in working on 
Henry Vogt Machine Co.'s valves described above, many 
times throughout my career as a merchant mariner." Ad- 
ditionally, Lindstrom filed an affidavit from George, 
which stated that he specifically recalled numerous 
Henry Vogt valves aboard The Almeria Lykes and that 
he witnessed Lindstrom replacing asbestos-containing 
packing material and gaskets numerous times on those 
valves. The district court refused to consider these affi- 
davits based on a finding that it was an inappropriate 
attempt by Lindstrom to create a factual issue by filing 
affidavits that contradict the earlier deposition testimony. 
In their appellate brief, plaintiffs-appellants ignore this 
ruling by the district court and discuss the information 
[**I31 contained in these affidavits as if they are prop- 
erly before the court. However, because the plaintiffs- 
appellants have failed to challenge the district court's 
ruling on the admissibility of these affidavits, they are 
precluded from relying on them on appeal. n2 

n2 In any event, the district court was correct 
in ruling that Lindstrom's actions in filing affida- 
vits that contradicted the earlier proffered testi- 
mony of Lindstrom and George was improper. 
See Biechele v. Cedar Point, Inc., 747 F.2d 209, 
215 (6th Cir.1984). 

The district court's conclusion that there was insuffi- 
cient information presented to survive summary judg- 
ment with respect to [*495] whether a Henry Vogt 
product was a substantial factor in Lindstrom's illness 
was correct, and thus we a f f ~ m  the district court's grant 

of summary judgment in Vogt's favor. Based on the in- 
formation properly before the district court at the time 
that the motion for summary judgment was filed, there 
was insufficient evidence to connect Lindstrom with any 
[**I41 Henry Vogt product or to connect a Henry Vogt 
product with asbestos that caused Lindstrom's illness. 
Lindstrom almost certainly could not have handled the 
original packing or gasket material, and this fact compels 
the conclusion that any asbestos that he may have been 
exposed to in connection with a Henry Vogt product 
would be attributable to some other manufacturer. Ac- 
cording to Stark, Henry Vogt cannot be held responsible 
for material "attached or connected" to its product on a 
claim of a manufacturing defect. See Stark, 21 Fed. 
Appx. at 381; cf: Koonce v. Quaker Safety Prods. & 
Mfg.Co., 798 F.2d 700, 715 (5th Cir. 1986) ("The com- 
ponent part manufacturer is protected from liability when 
the defective condition results from the integration of the 
part into another product and the component part is free 
from defect."); see also Stark, 21 Fed. Appx. at 378 
("Anasbestos-containing product, even one with a wam- 
ing label, is not inherently defective as a matter of law."). 

B.  Goulds Pumps, Inc 

The district court granted summary judgment in fa- 
vor of Goulds Pumps, Inc. based on a finding that plain- 
tiffs-appellants had failed [**IS] to produce evidence 
that Goulds Pumps' products had caused Lindstrom's 
illness. When listing the manufacturers of the water 
pumps on board the various vessels on which he worked, 
Lindstrom mentioned Goulds, among others. However, 
when Lindstrom was asked which manufacturers' pumps 
were most prevalent, he stated, "It depends on what shlp 
you went on. Some of them used Aurora pumps, some of 
them used Worthington pumps, it all depends." Lind-
strom did not mention Goulds Pumps as one of the 
prevalent types of pumps. Lindstrom testified that the 
packing material used to repack the pumps contained 
asbestos. [***6] Lindstrom identified several compa- 
nies that manufactured the replacement packing used in 
water pumps, none of which was Goulds Pumps. It does 
not appear that George ever specifically mentioned 
Goulds Pumps in his deposition. George testified that 
Lindstrom spent approximately ten percent of his time 
workrng with gaskets and packkg George also testified 
that replacement packing material was primarily pro- 
vided by the shipping company. n3 

n3 The affidavits filed by Lindstrom follow- 
ing the motions for summary judgment, discussed 
supra, also contain statements from Lindstrom 
and George specifically identifying Goulds 
Pumps as prevalent on the ships. For the reasons 
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stated above, we do not consider these affidavits 
in reviewing the district court's ruling. 

The information before the district court was insuf- 
ficient to create an issue of material fact regarding 
whether any Goulds Pumps product was a substantial 
factor in Lindstrom's illness. The information fails to 
establish a sufficient link between a Goulds Pumps prod- 
uct and Lindstrom or between the asbestos causing Lind- 
strom's illness and a Goulds Pumps product. The cursory 
treatment plaintiffs-appellants' brief affords their argu- 
ment that the district court erred in granting summary 
judgment does not contain any viable reason that the 
district court's decision was incorrect. As a result, we 
affirm the district court's grant of summary judgment in 
favor of Goulds Pumps. 

[*496] C. Coffin Turbo Pump, Inc 

The district court granted summary judgment in fa- 
vor of Coffin Turbo Pump, Inc. based on a finding that 
plaintiffs-appellants had failed to produce evidence that 
Coffin Turbo Pump's products had caused Lindstrom's 
illness. Lindstrom testified that Coffin manufactured 
most of the feed pumps on the vessels upon which he 
worked. Lindstrom testified that new Coffin pumps do 
not come with any insulation and that Coffin did not 
send insulation at the time it delivered the pumps. Lind- 
strom [**I71 stated that any insulation put on a Coffin 
pump was probably provided by the shipyard. Lindstrom 
also testified that the replacement gaskets were not Cof- 
fin products. Lindstrom further testified regarding graph- 
ite-coated packing rings on the pumps as well as the 
packing in the valve. Lindstrom stated that he replaced 
the original packing rings, which were manufactured by 
Coffin, "many times" and they usually slid right off and 
were not dusty. Lindstrom testified that the new rings 
tended to be dusty when they were being put on but 
stated that he did not know whether the dust contained 
asbestos. It is unclear from the record whether the re- 
placement packing rings were manufactured by Coffin. 

Lindstrom also testified that he worked on the asbes- 
tos packing in Coffin pumps in the valve stem many 
times. Lindstrom testified that he knew that the packing 
was asbestos packing because it was hot. Finally, Lind- 
strom testified that he replaced gaskets on the pump 
throttles approximately twelve times. Lindstrom testified 
that the replacement gaskets were not Coffin products. 
William Karnrnerzell, an individual with whom Lind- 
strom had worked aboard The Allison Lykes for various 
periods between 1989 [**I81 and 1991, also testified 
regarding Lindstrom's exposure to Coffin products. 
Kammerzell testified that Coffin produced special pack- 
ing made especially for their pumps. Kammerzell testi- 

fied that he had observed Lindstrom repacking Coffin 
pumps. He testified that "asbestos products are every-
where on U.S. merchant vessels." 

The information before the district court at the time 
of the summary judgment motion does not establish a 
question of material fact regarding the issue of whether a 
Coffin Turbo product was a substantial factor in Lind- 
strom's illness, and therefore, we affirm the district 
court's grant of summary judgment in Coffin Turbo's 
favor. The information presented establishes that the 
only asbestos-containing products, aside from the graph- 
ite-coated packing rings, to which Lindstrom was ex-
posed in connection with any Coffin Turbo products 
were not manufactured by Coffin Turbo, but rather prod- 
ucts from another company that were attached to a Cof- 
fin product. Coffin Turbo cannot [***7] be held respon- 
sible for the asbestos contained in another product. See 
Stark, 21 Fed. Appx. at 381; Koonce, 798 F.2d at 715. 

With respect to the graphite-coated [**I91 packing 
rings, Lindstrom testified that the original rings on the 
product were manufactured by Coffin Turbo and that the 
packing rings contained asbestos. Lindstrom also testi- 
fied that the rings "slid[] right off '  and were not dusty. 
This court has held that in order to hold a defendant li- 
able in an asbestos case, the plaintiff must show, at a 
minimum, exposure to asbestos dust. Anjeski v. Acands, 
Inc., 902 F.2d 32, 1990 WL 58191, at * 5 (6th Cir. 
1990). Lindstrom testified that the replacement packing 
rings were dusty; however, it is not clear that the re-
placement rings were Coffin Turbo products, and further, 
Lindstrom did not know whether the dust on the re-
placement rings contained asbestos. It is therefore not 
reasonable to infer Gom Lindstrom's testimony [*497] 
that he was exposed to asbestos dust from the Coffin 
Turbo packing rings, and thus, he cannot show that the 
rings were a substantial factor in hls illness. 

D. Ingersoll Rand Company 

The district court granted summary judgment in fa- 
vor of Ingersoll Rand Company based on a finding that 
plaintiffs-appellants had failed to produce evidence that 
Ingersoll Rand's products had caused Lindstrom's illness. 
[**20] Lindstrom testified that Ingersoll Rand manufac- 
tured most of the air compressors on the ships on which 
Lindstrom worked during his lifetime. Lindstrom testi- 
fied that sheet packing containing asbestos was used with 
air compressors. He stated that he personally used sheet 
packing with water pumps, steam joints, and valves, but 
it is unclear whether he dealt with sheet packing in con- 
nection with an air compressor. Lindstrom did not testify 
that Ingersoll Rand was a manufacturer of the sheet 
packing. Lindstrom also testified that Ingersoll Rand 
provided replacement gaskets in kits and that these gas- 
ket luts did not have asbestos in them. George testified 
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that Ingersoll Rand manufactured pumps, but he was 
unable to remember whether any Ingersoll Rand product 
was present upon The Almeria Lykes, the one ship on 
which he and Lindstrom served together. 

The information before the district court at the time 
of the summary judgment motion was insufficient to 
create any question of material fact with regard to the 
question of whether an Ingersoll Rand product was a 
substantial factor in Lindstrom's illness. Lindstrom failed 
to identify any link between an Ingersoll Rand product 
and any product [**21] containing asbestos with which 
he came in contact. Even if Lindstrom's testimony is suf- 
ficient to establish that he came in contact with sheet 
packing material containing asbestos in connection with 
an Ingersoll Rand air compressor, Ingersoll Rand cannot 
be held responsible for asbestos containing material that 
it was incorporated into its product post-manufacture. 
See Stark, fi Fed. Appx. at 381; Koonce, 798 F.2d at 
715, Lindstrom did not allege that any Ingersoll Rand 
product itself contained asbestos. As a result, plaintiffs- 
appellants cannot show that an Ingersoll Rand product 
was a substantial factor in Lindstrom's illness, and we 
therefore affirm the district court's grant of summary 
judgment in Ingersoll Rand's favor. 

E. Garlock Sealing Technologies, LLC 

The district court granted summary judgment in fa- 
vor of Garlock Sealing Technologies, LLC based on a 
finding that plaintiffs-appellants failed to produce evi- 
dence that Garlock Sealing's products had caused Lind- 
strom's illness. Garlock Sealing conceded that it manu- 
factured asbestos-containing as well as non-asbestos con- 
taining products. Lindstrom did not identify Garlock as a 
manufacturer (""221 of sheet packing material and did 
not identify any exposure to asbestos in connection with 
a Garlock Sealing product. George testified in his deposi- 
tion that he recalled seeing Garlock products on The 
Almeria Lykes. However, George testified that he was 
not able to distinguish Garlock products, or any product, 
for that matter, which contains asbestos from those that 
do not. Similarly, Karnrnerzell at first stated that he was 
"almost certain" that the Garlock sheet packing [***8] 
contained asbestos, but then admitted that he did not 
know whether all of the Garlock sheet packing material 
on The Allison Lykes was asbestos-containing, though 
he stated that some of it contained asbestos. Kammerzell 
also stated that he was incapable of visually distinguish- 
ing between Garlock [*498] products that contained 
asbestos and those that did not. 

Lindstrom did not create an issue of material fact 
such that he could properly withstand Garlock Sealing's 
summary judgment motion. While Kammerzell stated 
that some of the Garlock sheet packing contained asbes- 
tos and Garlock itself admitted production of asbestos- 

containing products, this evidence is insufficient to raise 
an issue of material fact. To withstand [**23] the sum- 
mary judgment motion, Lindstrom had to produce evi- 
dence that this asbestos-containing product was a sub- 
stantial factor in his illness. ~ e c a u s e  he did not specifi- 
cally testify regarding Garlock at all, and his other two 
deponents admitted that they could not tell whether any 
sheet packing material handled by Lindstrom contained 
asbestos, the district court properly granted summary 
judgment in Garlock's favor. See Stark, 21 Fed. Appx. at 
376 (mere showing that manufacturer's asbestos-
containing product was on the premises of plaintiffs 
workplace insufficient for liability to attach to defen- 
dant); Lohrmann v. Pittsburgh Corning Corp., 782 F.2d 
1156, 1162 (4th Cir. 1986) (same); Roberts v. Owens-
Corning Fiberglas Co., 726 F. Supp. 172, 174 (W.D. 
Mich. 1989) (same). 

F .  John Crane, Inc 

With respect to defendant-appellant John Crane, 
Inc., the district court found, following a bench trial, that 
plaintiffs-appellants had failed to meet the burden of 
proving that John Crane's products caused Lindstrom's 
illness. In so holding, the district court relied on  the un- 
rebutted testimony of John Crane's experts. This expert 
testimony [**24] established that (1) John Crane p;od- 
ucts do not release more than background levels of as- 
bestos, and (2) release of quantities of asbestos fibers 
below background levels are not dangerous. Plaintiffs- 
appellants do not challenge any aspect of the district 
court's factual findings. 

Plaintiffs-appellants fust argue that, in applying 
Stark, the district court used the wrong legal standard in 
determining whether John Crane, Inc. was liable. Plain- 
tiffs-appellants argue that the Stark standard, whlch re- 
quires the plaintiff to show a substantial exposure to a 
particular defendant's product for a substantial period of 
time, is only appropriate where the plaintiff relies on 
circumstantial evidence alone. However, plaintiffs-
appellants fail to articulate a standard that they claim is 
more appropriate, saying only that "once the meso-
thelioma is diagnosed, it is impossible to rule out any of 
Mr. Lindstrom's exposures as being substantially con-
tributory." Their argument appears to be that a showing 
of any level of asbestos exposure attributable to John 
Crane's products was sufficient for the court to have en- 
tered a judgment in their favor. 

We reject plaintiffs-appellants' argument on  [**25] 
this point. The district court did not use the wrong stan- 
dard in reviewing plaintiffs-appellants' products liability 
claim. The Stark opinion notes that expert testimony is 
not required. 21 Fed. Appx. at 376. Plaintiffs-appellants 
apparently interpret this statement to mean that where 
expert testimony is offered, a plaintiff is no longer re- 
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quired to show substantial exposure. The Stark opinion 
and general logic may suggest that, where an expert wit- 
ness can testify unequivocally that a defendant's product 
was the source of the illness, a plaintiff does not need to 
rely on proof of substantial exposure to establish causa- 
tion. In this case, however, plaintiffs-appellants pre-
sented no such expert. In fact, their only expert who 
tested John Crane's products failed to measure the 
amount of asbestos fibers released in the air from the 
products. Thus, plaintiffs-appellants' theory of liability 
does not fit within any possible exception to Stark. 
[*4991 The district court properly applied the Stark rea-
soning. 

Plaintiffs-appellants also claim that the district court 
erred in failing to address their strict liability and failure 
to test theories. Plaintiffs-appellants' [**26j argument 
that the district court failed to address their strict liability 

claim is simply wrong; the district court considered and 
rejected this [***9] claim in its opinion. Plaintiffs- 
appellants cite no law in support of their failure to test 
theory; rather, they cite cases concerning a failure to 
warn theory. Indeed, plaintiffs-appellants do not appear 
to have put forth any argument regarding a "failure to 
test" theory before the district court. The district court 
considered and correctly rejected plaintiffs-appellants' 
failure to warn theory in its opinion as well. Thus, plain- 
tiffs-appellants' arguments regarding the district court's 
ruling in favor of John Crane, Inc. are unavailing and we 
therefore affirm the district court's decision. 

For the foregoing reasons, we affirm the district 
court's rulings with respect to all defendants. 
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OPINION: 

Civil action commenced in the Superior Court on 
[*I841 [**438] This is a motor vehicle tort case

August 3 1, 1976. 
arising out of a fatal accident involving a 1976 Chevrolet 

A motion for partial summary judgment was heard corvette automobile manufactured by General Motors 
by Andrew G. Meyer, J. ,  and the case was tried before Corporation (General Motors) and owned by Donahue 
George N. Hurd, Jr., J. Chevrolet, Inc. (Donahue Chevrolet). Ln the complaint, 

Katherine E. Mason, as administratrix of the estates of 
The Supreme On Own initiative Robe* L. Day, Sr., and Robert L. Day, Jr., and as repre- 

transferred the case from the Appeals Court. sentative of the decedents' next of kin, made claims for 
conscious suffering and wrongful death against General 

DISPOSITION: Motors and Donahue Chevrolet due to negligence and 
Judgments aj'irmed. breach of warranty. On the same grounds, Mason, as the 

temporary conservator of the estate of Marguerite M. 
LexisNexis(R) Headnotes Day, and [**439] thereafter, Marguerite M. Day on her 

own behalf sought consequential damages and damages 
for loss of consortium. The complaint was subsequently 

COUNSEL: amended to add claims for negligent infliction of emo- 
tional distress against the defendants. Prior to trial,

Richard K Donahue (Jerry E. Benezra with him) for Donahue Chevrolet moved for summary judgment on the 
the plaintiffs. breach of  warranty counts against it on the ground that 

Patrick F. Bra& (Andrew D.Kaizer with him) for [***4] there was "no allegation that the vehicle in ques-
General Motors Corporation. [***3] tion was sold or leased by the defendant to any of the 

plaintiffs or their decedents." The motion was granted. 
Joseph B. Bertrand for Donahue Chevrolet, Inc. After a lengthy trial, the jury returned verdicts for the 

defendants on all the remaining counts. The plaintiffs
JUDGES: appeal from the allowance of Donahue Chevrolet's mo- 

Hennessey, C.J., Wilkins, Liacos, Lynch, & O'Con- tion for summary judgment and from the judgment en-
nor, JJ. Liacos, J., dissenting. tered for General Motors. We transferred this case from 

the Appeals Court on our own motion. There was no 
OPINIONBY: error. 
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[*I851 For introductory purposes only, we summa- 
rize the facts the jury could have found based on the evi- 
dence introduced at trial. On the morning of April 21, 
1976, Robert L. Day, Sr., and his son, Robert L. Day, Jr., 
were killed when the automobile they were driving, a 
1976 Chewolet Corvette Stingray, struck a cable guard- 
rail on Route I 1 1 in Groton. Prior to the accident, 
Donahue Chevrolet had used the accident vehicle for 
demonstration purposes, and the vehicle had been driven 
to and from the dealership by the general manager of 
Donahue Chevrolet. On the morning of the accident, the 
Days went to Donahue Chevrolet to inquire about service 
for a vehicle which the elder Day had recently purchased 
[***5] from the dealership. During a conversation with 
the general manager, the elder Day mentioned that his 
son had never had a ride in a Corvette and asked permis- 
sion to take the accident vehicle for a drive. The general 
manager responded afirmatively to his request and gave 
him the keys to the vehicle. Approximately fifteen min- 
utes later, the Days were fatally injured. 

Although no one observed the accident, the evidence 
indicated that the elder Day lost control of the vehicle 
and the vehicle skidded off the road and collided with a 
two-cable guardrail. There was expert testimony that the 
vehicle was travelling between seventy and eighty miles 
an hour at the time of the accident. At the point of im- 
pact, it could have been found that the upper cable rode 
over the hood of the car, cut through the "A pillars" on 
either side of the windshield, and virtually decapitated 
the Days. 

1. Summaty Judgment. 

Donahue Chevrolet argues that, even if the breach of 
warranty claims against the dealership were improperly 
dismissed, the plaintiffs are estopped from litigating 
those claims on remand because of the jury verdicts for 
General Motors on the breach of warranty claims as- 
serted against [***6] it. If we were to agree with Dona- 
hue Chewolet's estoppel argument, it would be unneces- 
sary for us to consider whether the judge was correct in 
allowing the summary judgment motion. 

We agree that the plaintiffs should be estopped from 
relitigating claims that the vehicle was defectively de- 
signed. But the [*I861 record before us does not permit 
us to conclude that the plaintiffs' breach of wananty 
claims against Donahue Chewolet are limited to design 
defects. The amended complaint is not so confining, and 
we have been hrnished with no affidavits or other mate- 
rials which would justify the conclusion that the plain- 
tiffs' claims do not include defects arising after delivery 
of the vehicle to Donahue Chevrolet. If the plaintiffs' 
breach of warranty claims against Donahue Chevrolet 
were otherwise sufficient to withstand a mdion to dis- 
miss, which we hold they were not, the plaintiffs would 

not be precluded from presenting claims they never have 
had the opportunity to present. Surely the plaintiffs' fail- 
ure to present evidence of post-delivery defects at trial, 
after Donahue Chevrolet's motion to dismiss the breach 
of warranty claims against it had been allowed, would 
not bar [***7] the plaintiffs from litigating those claims 
for the first time on remand. 

Having concluded that the plaintiffs would not be 
estopped from litigating their [**440) breach of war- 
ranty claims against Donahue Chevrolet we come to the 
question whether summary judgment was correctly 
granted. As we have noted, the record appendix does not 
show what documents were presented to the judge in 
connection with Donahue Chevrolet's summary judgment 
motion. In their brief in this court, however, the plain- 
tiffs rely on Donahue Chevrolet's answers to interrogato- 
ries as establishing, for the purpose of dealing with the 
summary judgment motion, that the accident happened 
while the elder Day, as a potential customer and with 
Donahue Chevrolet's permission, was testdriving the 
vehicle. We consider the motion on that basis. t he par-
ties agree that the issue is whether, as Donahue Chevro- 
let contends, a sale, or a contract to sell, or a lease is nec- 
essary in order for a warranty of merchantability to be 
implied under Massachusetts law. If Donahue Chevro- 
let's contention is correct, as we hold it is, the judge 
properly allowed the motion for summary judgment. 

General Laws c. 106, 3 2-318 (1984 ed.), [***ti] 
provides in pertinent part that "[Ilack of privity between 
plaintiff and defendant shall be no defense in any action 
brought against the manufacturer, seller, lessor or s u p  
plier of goods to recover damages [*I871 for breach of 
warranty, express or implied, or for negligence, although 
the plaintiff did not purchase the goods from the defen- 
dant if the plaintiff was a person whom the manufacturer, 
seller, lessor or supplier might reasonably have expected 
to use, consume or be affected by the goods." The plain- 
tiffs argue that, although there was no privity between 
the Days and Donahue Chevrolet, the Days were poten- 
tial customers trying out the accident vehicle and there- 
fore they were persons "whom the .. .supplier [Donahue 
~hevrolet]  might reasonably have expected to use, con- 
sume or be affected by" the vehicle. The plaintiffs con- 
clude that, if the vehicle was defective when the Days 
took possession of it, and their injuries and death were 
caused by the defect, they are entitled to damages from 
Donahue Chevrolet on a breach of warranty theory. 

It is true, of course, that under G. L. c. 106, f 2-318, 
lack of privity between a plaintiff and a defendant is not 
a defense to a [***9] claim for breach of an implied 
warranty of merchantability. But, the fact that lack of 
privity is not a defense to a breach of wananty claim 
sheds no light on the logically prior question whether a 
warranty has indeed been made. Despite the motion's 
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imperfect statement of grounds for the grant of summary 
judgment, the principal question raised by the motion is 
whether Donahue Chevrolet warranted the vehicle to 
anyone - not whether the Days or the plaintiffs may 
claim the benefit of any warranty that may have been 
made. 

The Uniform Commercial Code was enacted in this 
Commonwealth in 1957, effective October 1, 1958. St. 
1957, c. 765. General Laws c. 106, j 2-314, as appear- 
ing in St. 1957, c. 765, $ I, provides in material part that 
"a warranty that the goods shall be merchantable is im- 
plied in a contract for their sale if the seller is a merchant 
with respect to goods of that kind." That section creates 
and defines an implied warranty of merchantability, and 
it also prescribes the type of transaction in which a war- 
ranty of merchantability is implied, namely a contract for 
the sale of goods. In turn, G. L. c. 106, § 2-106, as ap- 
pearing in S t  1957, c. 765, $ 1, defines a contract 
[***lo] for the sale of goods as including both a present 
sale of goods and a contract to sell goods at a future time. 
Section 2-106 also [*I881 provides that a "'sale' consists 
in the passing of  title from the seller to the buyer for a 
price." Read together, $ $ 2-3 14 and 2- 106 provide that 
a warranty of merchantability is implied in two situa- 
tions: (1) when title to goods passes for a price, and (2) 
when a contract is made for the future passing of title to 
goods for a price. 

The function of G. L. c. 106, § 2-318, as appearing 
in St. 1957, c. 765, $ 1, was not to create or define a 
warranty, or to determine the type of transaction in 
which a warranty would be implied, but rather was to 
describe the class of persons who would benefit from 
warranties recognized elsewhere in the statute. Origi-
nally, that class [**441] of persons was limited to 
members of the family or household of the buyer and to 
the buyer's guests, but the class was subsequently 
enlarged by St. 1971, c. 670. That statute amended G. L. 
c. 106, $ 2-318, to extend the statutorily recognized war- 
ranties to all persons "whom the manufacturer, seller or 
supplier might reasonably have expected to use, consume 
or be [***I11 affected by the goods." Then, S t  1973, c. 
750, struck G. L. c. 106, j' 2-318, and inserted a new 3 
2-3 18 in its pIace. 

As appearing in St. 1973, c. 750, $ 1, $ 2-318 pro- 
vided, in pertinent part, as follows: "Lack of privity be- 
tween plaintiff and defendant shall be no defense in any 
action brought against the manufacturer, seller, lessor or 
supplier of goods to recover damages for breach of war- 
ranty, express or implied, or for negligence, although the 
plaintiff did not purchase the goods from the defendant if 
the plaintiff was a person whom the manufacturer, seller, 
lessor or supplier might reasonably have expected to use, 
consume or be affected by the goods. The manufacturer, 
seller, lessor or supplier may not exclude or limit the 

operation of this section." (Emphasis added.) Statute 
1973, c. 750, further provided that the new $ 2-318 
"shall apply to leases which are made and to injuries 
which occur after the effective date of [the] act." St. 
1973, c. 750, $ 2. n4 As we have explained, the fact that 
lack of privity is not a [*I891 defense to a breach of 
warranty claim against a lessor or anyone else does not 
establish the existence of wananties in connection 
[***I21 with particular transactions. Nevertheless, al- 
though $ 2-314 has never been amended to include 
leases as transactions in which a warranty of merchant- 
ability is implied, it is clear that in enacting St. 1973, c. 
750, the Legislature viewed leases as transactions in 
which the law implies a warranty. Recognizing that fact, 
we said in Back v. Wickes Corp., 375 Mass. 633. 639 
(1978). that "[tlhe Legislature has sanctioned the judicial 
extension of warranty liability, in a proper case, to non- 
sales transactions such as commercial leases. St. 1973, c. 
750, further amending G. L. c. 106, 3 2-318." 

n4 The last amendment to G. L. c. 106, $ 2-
318, provides: "Section 2-3 18 of chapter 106 of 
the General Laws, as most recently amended by 
section 1 of chapter 750 of the acts of 1973, is 
hereby further amended by striking out the last 
sentence and inserting in place thereof the fotlow- 
ing sentence: -- All actions under this section 
shall be commenced within three years next after 
the date the injury and damage occurs." St. 1974, 
c. 153. 

Thus, in Massachusetts, under G. L. c. 106, § 2-314, 
a warranty of merchantability is implied in present sales 
of goods and in contracts for the future sale of goods, 
and, as a result ofjudicial extension of warranty Liability 
sanctioned by the Legislature, $ 2-3 18, a warranty of 
merchantability is implied in leases of goods. See Back 
v. Wickes Corp., supra at 639. There is no statutory lan- 
guage, however, that reasonably may be construed as 
either creating or sanctioning the judicial creation of a 
warranty in connection with a bailment of the kind that 
occurred in this case. It is true, as the plaintiffs have 
been careful to remind us, that we have said that 
"[almendrnents to the Massachusetts version of the Uni- 
form Commercial Code make dear  that the Legislature 
has transformed warranty liability into a remedy intended 
to be fully as comprehensive as the strict IiabiIity theory 
of recovery that has been adopted by a great many other 
jurisdictions," id., and that we have said that warranty 
liability in Massachusetts is "as comprehensive as that 
provided by $S 402A of the Restatement [(Second) of 
Torts (1 965)l." Swartz v. General Motors Corp., 375 
Mass. [**+I41 628, 630 (1978). We also said in Back v. 
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Wickes Corp., supra at 640. that "[tjhe Legislature has 
made the Massachusetts law of warranty congruent in 
nearly all respects with the principles expressed in Re-
statement (Second) of Torts $ 402A (1965)." [*I901 
Hayes v. Ariens Co.. 391 Mass. 408, 412 (1984). Correia 
v. Firestone Tire & Rubber Co.. 388 Mass. 342. 353 
(1983). See Wove v. Ford Molor Co.. 386 Mass. 95, 97- 
98 (1982). Our statements were made in [**a21 cases 
in which sales had in fact taken place. Once a transac- 
tion has occurred in which a warranty is implied by our 
statute, as in the cases cited above, the nature of the war- 
ranty and the parties benefited by it  are the same as, or at 
least very similar to, the warranties and beneficiaries 
recognized in 9 402A of the Restatement, and the reme- 
dies are congruent. However, unlike our warranty law, 
under 3 402A an injured plaintiff may recover damages 
resulting from a defective product regardless of whether 
title to the product passed or there was a contract to pass 
title to the product or the product was leased. We did not 
intend our statements to encompass transactions other 
than [***IS] contracts of sale and leases. In any event, 
our statements did not insert in the statute words that the 
Legislature had not put there. 

Our conclusion that our statute reasonably cannot be 
construed to provide the plaintiff with a remedy against 
Donahue Chevrolet fmds support elsewhere. Numerous 
courts have declined to extend $ 2-314 warranties to 
transactions other than sales. See, e.g., Allen v. Ortho 
Pharmaceutical Corp.. 387 F. Supp. 364, 367-368 (S.D. 
Tex. 1974); Zanzig v. H.P.M. Corp., 134 Ill. App. 3d 61 7, 
626-627 (1985); Stanley v. Schiavi Mobile Homes, Inc., 
462 A.2d 1144, 1147 (Me. 1983); Ga$eld v. Furniture 
Fair-Hanover, I1 3 N.J. Super. 509, 51 1-512 (1971); 
Baker v. Promark Prod. West, Inc., 692 S. W.2d 844, 
847 (Tenn 1985). Furthermore, the plaintiffs have not 
cited; nor has ou; research revealed, kycase, in any of 
the forty-nine States that have adopted some version of 
article 2 of the Uniform Commercial Code, in which a 
court has implied a warranty of merchantability with 
respect to a bailment like the one involved in this case. 

Understandably, in view of our previous declara- 
tions, the plaintiffs have not urged us either [***I61 to 
create common law warranty remedies in addition to 
those mandated or sanctioned by the Legislature, or to 
hoId that in this Commonwealth there is strict tort liabil- 
ity apart from liability for breach of warranty [*I911 
under the Uniform Commercial Code, G. L. c. 106. j$ 
2-314 - 2-318. Nevertheless, we discuss that subject 
briefly. Whether liability for products that are defective 
without fault should be imposed in this Commonwealth, 
and, if so, what types of transactions should give rise to 
liability, are matters of social policy to which the Legis- 
lature has given its attention. In Back v. Wickes Corp., 
supra at 639-640, and Swartz v. General Motors Corp., 

supra at 630-631, we decided to defer to the Legisla- 
ture's judgment in those matters, and, we believe, rightly 
so. We are unwilling, therefore, to hold today that, apart 
from liability for breach of warranty under our statute, 
there may be liability without fault for defective prod- 
ucts. The Legislature is free to change the law in that 
regard if it chooses to do so. We hold, therefore, that the 
judge correctly granted Donahue Chevrolet's motion for 
partial summary judgment. 

2. The Trial. 

The plaintiffs 1***17] assign as reversible error two 
aspects of the trial. First, the plaintiffs argue that the 
judge improperly restricted their closing argument to the 
jury. There was evidence at trial that General Motors 
had not performed crash tests involving Corvette auto- 
mobiles and cable guardrails. At trial, during the redirect 
examination of one of its witnesses, General Motors 
asked "why" this particular type of crash test had not 
been performed. The plaintiffs objected and the objec- 
tion was sustained. General Motors then made several 
attempts to rephrase the question and on each occasion 
the plaintiffs obiected and the objections were sustained. 
No kxplanationfor the non-perfo-mance of the tests was 
introduced in evidence. Prior to closing arguments, 
General Motors moved to preclude the plaintiffs f?om 
commenting on the fact that General Motors had not 
conducted such tests. The judge granted the motion. 
The judge reasoned h a t  it would not be fair to allow the 
plaintiffs to argue this fact to the jury when General Mo- 
tors [**a31 had been prevented from explaining to the 
jury its reasons for not conducting crash tests of Corvette 
automobiles and cable guardrails. While it can be 
[***IS] argued that the judge's reasoning is not entirely 
correct, the ruling itself was proper nonetheless. 

[*I921 The plaintiffs argue that they should have 
been allowed to comment on General Motors' failure to 
conduct this particular type of crash test because this 
failure was a fact in evidence in the case. According to 
the plaintiffs, a party is entitled to comment during clos- 
ing argument on facts in evidence. The plaiutiffs~ how-
ever, overstate the scope of proper closing argument. The 
scope of proper closing argument is limited to comments 
on facts in evidence that are relevant to the issues and the 
fair inferences which can be drawn from those relevant 
facts. The burden of establishing the relevance of a fact 
is on the party seeking to argue that fact to the jury. 

In the present case, the plaintiffs did not demonstrate 
to the trial judge and do not demonstrate now how the 
fact that General Motors did not crash-test Corvettes into 
cable guardrails is relevant to their claims of negligence 
and breach of warranty against General Motors. For 
example, the plaintiffs have pointed to no evidence in the 
record indicating that, if such a test could have been per- 
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formed, useful engineering [***I91 information would 
have been derived from the test, or that any such infor- 
mation would have enabled a prudent automobile manu- 
facturer to have prevented the consequences of this par- 
ticular accident. Furthermore, the plaintiffs have not 
shown that the performance of this particular type of 
crash test would have resulted in information not already 
known to General Motors. If General Motors already 
knew that the force generated from a collision between a 
Corvette travelling seventy miles an hour and a cable 
guardrail would sever the A-pillars of the vehicle, then 
General Motors' nonperformance of such a test would 
not constitute negligence. Standing alone, General Mo- 
ton' failure to perform this particular type of crash test 
was simply not relevant and, therefore, the judge prop- 
erly exercised his discretion in ordering the preclusion of 
comment on the subject. 

Furthermore, the plaintiffs commented on this evi- 
dence despite the judge's ruling. Specifically, the plain- 
tiffs stated in their closing, "The nose [of a Corvette] is 
such . ..that the last and only defense were the A-pillars. 
... Now, what did they give us, what did they give us? 
An untested pillar, a pillar that they I***20j can't tell 
you what it will resist." The plaintiffs cannot [*I931 
properly claim now that the judge's order, even if it was 
erroneous, was harmful and therefore reversible error. 

Finally, the plaintiffs assert that reversal is required 
because the judge erroneously precluded them from read- 
ing to the jury as rebuttal evidence certain portions of the 
deposition of Dr. Shyne, an independent expert retained 
before trial by General Motors. Dr. Shyne was "noticed" 
by General Motors as a potential witness but was not 
called to testify at trial. Dr. Shyne had testified at his 
deposition, inter alia, that it was possible to design a 
pressure test of A-pillars with three-quarter inch steel 
cable and that it would have been possible to construct 
stronger A-pillars out of low alloy steel. The plaintiffs 
argue that because General Motors had noticed Dr. 
Shyne as a witness but then did not call him to testify at 
trial, it was unfair for the trial judge to preclude the 
plaintiffs from presenting portions of Dr. Shyne's deposi- 
tion testimony as rebuttal evidence. 

A trial judge has substantial discretion in determin-
ing whether to allow the presentation of rebuttal evi- 
dence. Drake v. [***21] Goodman, 386 Mass. 88, 92 
(1982). "There is no right to present rebuttal evidence 
that only supports a party's affirmative case." Id In their 
brief, the plaintiffs admit that the proffered testimony 
would have demonstrated "various critical elements of 
the plaintiffs' case." As such, the plaintiffs were not enti- 
tled as a matter of right to [**444] present portions of 
Dr. Shyne's deposition in rebuttal. In addition to any 
potential problems under Mars. R. Civ. P. 32, as 
amended, 392 Mass. 1105 (1984), regarding the int~o- 

duction of deposition testimony, the judge was well 
within his discretion in precluding the presentation of 
such evidence in rebuttal even if it was relevant. 

Judgments aflrmed. 

DISSENTBY: 

LIACOS 

DISSENT: 

Liacos, J. (dissenting). 

I do not agree that the judge properly allowed the 
motion for summary judgment Consequently, I dissent 
from the result reached by the court. I believe that the 
court's action today too fumly closes the door of implied 
warranty against those injured consumers whose com- 
mercial relationships [*I941 with merchants do not sat- 
isfy the formalities of a completed lease or sale. 

In Massachusetts, we have not formally adopted $S 
- [***22] 402A of the Restatement (Second) of Torts 

(1965). Instead, we have taken the view that the Legisla- 
ture has made the law of warranty "a remedy intended to 
be fully as comprehensive as the strict liability theory of 
recovery that has been adopted by a great many other 
jurisdictions." Back v. Wickes Corp., 375 Mass. 633, 639 
(1978). Our "warranty" cause of action encompasses 
aspects of social policy normally associated with tort law 
and "jettisonCs] many of the doctrinal encumbrances of 
the law of sales." Id at 640. The court today unfortu- 
nately retrieves one of those encumbrances in its strict 
limitation of implied warranties. In my view, the court 
moves in the wrong direction. We should seek to join 
those jurisdictions that follow the enlightened views ex- 
pressed in Restatement (Second) of Torts § 402A, supra. 
Indeed, until today, I had thought the court committed to 
that course. See, e.g., Swartz v. General Motors Corp., 
3 75 Mass. 628, 630 (1978). 

Even if the court adhered solely to the policies of the 
Uniform Commercial Code, it gives too narrow a con-
struction to the relevant provisions of the Code. General 
L m  c. 106, 9 2-314 (1984 ed.), provides 1**931 in 
part: "(1) Unless excluded or modified by section 2-316, 
a warranty that the goods shall be merchantable is im- 
plied in a contract for their sale if the seller is a merchant 
with respect to goods of that kind." n l  Subsection (1) 
states that a warranty is implied not in the sale of goods, 
but in the "contract for their sale." As we pointed out in 
Back v. Wickes Corp., supra, the warranty applies 
equally to leases. [*I951 See ante at 189. "'Contract for 
sale [or lease]' includes both a present sale [or lease] of 
goods and a contract to sell [or lease] goods at a h ture  
time." G. L. c. 106, § 2-106 (1) (1984 ed.). This defini- 
tion is intended to limit the application of Article 2 of the 
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Uniform Commercial Code to contracts for transactions 
in goods. It is not intended to limit its application to 
situations in which a sale or lease has already occurred. 
See Comment I to 2-106 of the Uniform Commercial 
Code, I U. L. A. (Master ed. 1976). "'Contract' means 
the total legal obligation which results from the parties' 
agreement . . . ." G.  L. c. 106, § 1-201 (1 I) (1984 ed.). 
"'Agreement means the bargain of the parties in fact as 
found in their language or [***24J by implication fiom 
other circumstances including course of dealing or usage 
of trade or course of performance . . . ." G. L. c. 106, § 
1-201 (3) (1984 ed.). This broad language demonstrates 
that the provisions of G. L. c. 106 are to be construed 
liberally to achieve the intent of the parties. See G. L. c. 
106, g 1-102 (1984 ed.). 

n l  Subsection (3) of G. L. c. 106, 9 2-314 
provides: "Unless excluded or modified by sec- 
tion 2-316, other implied warranties may arise 
from course of dealing or usage of trade." I ad- 
dress primarily the application of subsection (I), 
the implied warranty of merchantability. It may 
be that the Legislature, through subsection (3), 
has provided a remedy for some plaintiffs other- 
wise foreclosed under subsection (1). 

Although we have said that warranty in Mas- 
sachusetts is as comprehensive as strict liability 
theory in other jurisdictions, cases like this one 
provide a demonstration that this may not be true. 
For an otherwise-foreclosed plaintiff in the fu- 
ture, an action based on the strict liability theory 
of $S402A of the Restatement (Second) of Torts 
might be appropriate. 

[**445] It is proper, therefore, in considering 
whether an implied warranty was made, to examine the 
entire bargain of the parties, as shown by the evidence or 
- on a motion for summary judgment -- as revealed in 
the pleadings, depositions, answers to interrogatories, 
admissions and affidavits. Mass. R Civ. P. 56 (c), 365 
Mars. 824 (1974). The record contains the answers of the 
defendant Donahue Chevrolet to the plaintiffs' interroga- 
tories. Donahue Chevrolet admits that the elder Day was 
a potential customer given permission in accordance with 
Donahue's test-drive policy to drive the motor vehicle 
involved in the accident. In my view, the plaintiff should 
have been permitted to proceed. 

The test drive was a bailment for mutual benefit. n2 
The plaintiffs may have been able to demonstrate that the 
over-all transaction [*I961 of an automobile sale or 
lease might include a bailment, which, standing alone, 
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would otherwise seem to have been gratuitous, n3 but, as 
one part of the entire transaction, would come within the 
statute. Cf. Cheshire v. Southampton Hosp. Ass'n, 53 
Misc. 2d 355 (N.Y. Sup. Ct. 1967) (transaction in its en- 
tirety a service contract, but plaintiff [***26] may be 
able to prove a sale; motion to dismiss denied); Skel~onV .  

Druid City Hosp. Bd.. 459 SO. 2d 818, 821 (A la  1984) 
(use of suturing needle in surgery was "transaction in 
goods" raising implied warranty under UCC). It is con- 
ceivable that in the usage of the automobile trade, the 
loan of an automobile, or even the furnishing of chauf- 
feured transportation, to a customer or potential customer 
might be considered part of the inducement, or consid- 
eration, for the sale or lease of an automobile. Cf. 
Miller v. ~ u n d~ o ; h ~ a l e s ,Inc., 216 Or. 567, 575 (1959) 
(automobile loaned to service customer would create 
bailment for mutual benefit if bailor held out offer to 
public that in return for consideration of business to be 
transacted he would create this benefit for bailee). If 
such an integration of the relationship between the dealer 
and the customer were proved to be part of the parties' 
agreement, I would hold th& from that transaction im- 
plied warranties arise. Because the contract may be for a 
future sale or lease, the automobile sold or leased need 
not yet have changed hands for the contract to exist. 

n2 A bailment for mutual benefit is a con- 
tract in which the bailment was made and ac-
cepted for the purpose of deriving benefit or 
profit. A test drive of an automobile is a bailment 
for mutual benefit. See WiIcox v. Glover Motors, 
Inc., 269 N.C. 473, 481 (1967). See also cases 
collected in 8 Am. Jur. 2d Bailments f 21 (1980). 
I fmd no difficulty in the concept that at least 
some bailments for mutual benefit come within 
the definition of leases as contemplated by the 
Legislature when it enacted St. 1973, c. 750. 

[***27] 

n3 "A distinction should be made between 
'pure' gifts having no sales overtones, and those 
that are part of  an advertising arrangement with 
the ultimate aim of  making a sale. The former 
should be beyond the reach of the implied war- 
ranty of merchantability, whereas the latter can 
be considered so closely allied to selling as to be- 
come a sale for purposes of section 2-314." 2 W. 
Hawkland, Uniform Commercial Code Series 4 
2-3 14:03, at 323 (1 984). 
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PRIOR HISTORY: [***l] employer relied in selecting the parts and assembling the 
scaffolding equipment. The manual did not speak to any 

Norfolk. of the conditions that resulted in the decedent's injury. 
Although the distributor had no duty to warn and made 

Civil action commenced in the Superior Court De- no voluntary but negligent statements in its manual, the 
partment on August 16, 1979. question remained whether once it issued a manual, the 

The case was heard by Richard S. Kelley, J., on a distributor had a duty to warn against risks that caused 
motioll for summary judgment. -- -  the decedent's death. The administrator cited no case 

The Supreme Judicial Court transferred the 
Gom the Appeals Court on its own initiative. 

case 
imposing on the manufacturer or supplier of a compo- 
nent a duty, arising from the distribution of a manual 
or other information, to warn of risks that might be cre- 

DISPOSITION: 
ated solely by others. 

Judgment afirmed. OUTCOME: The summaryjudgment was affmed.  

CASE SUMMARY: LexisNexis(R) Headnotes 

PROCEDURAL POSTURE: Plaintiff administrator 
appealed from the judgment of a Massachusetts appeals Torts >Products Liability >Dufy a21 Warn 
court, which granted defendant distributor summary Wl]A manufacturer of a product has a duty to wam 
judgment on the administrator's claims for negligence foreseeable users of dangers in the use of that product of 
resulting from the accidental death of the administrator's which he knows or should know. A manufacturer who 
decedent. advises prospective users concerning the use of its own 

product must provide complete and accurate warnings 
OVERVIEW: The administrator's claim was not that the concerning dangers inherent in that product. A manufac-
distributor violated a duty to give instructions concerning turer is not held liable, however, for failure to warn of 
the safe and proper rigging and use of the scaffolding on risks created solely in the use or misuse of the product of 
which the decedent was injured, but that by distribution another manufacturer. The prevailing view is that a sup- 
of a instructionaI manual, the distri5utor owed an af- plier of a component part containing no latent defect has 
finnative duty to warn of the defects that caused the no duty to warn the subsequent assembler or its custom- 
death. The court affmed and found that nothing in the ers of any danger that may arise after the components are 
manual to showed that, although the distributor had no assembled. 
duty to warn, it voluntarily but negligently made repre- 
sentations in its manual upon which the decedent or his 
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Torts >Products Liabilify >Duty to Warn 
w 2 ]  A manufacbuer's duty extends to remote users as 
well a s  to purchasers. The courts recognize, however, no 
duty on a manufacturer to set forth in customers' manuals 
a warning of a possible risk created solely by an act of 
another that would not be associated with a foreseeable 
use or misuse of the manufacturefs own product. 

COUNSEL: 

Andrea H. Loew for the plaintiff. 

Andre A. Sansoucy (Philander Ratzkoff with him) 
for the defendant. 

JUDGES: 

Hemessey, C.J., W i l b ,  Abrams, Nolan, & Lynch, 
JJ. 

OPINIONBY: 

OPINION: [***2] 

[*629] [**I3751 The plaintiffs decedent 
(Mitchell) died on July 28, 1979, as a result of a strong 
and sustained electric shock he received while working 
from movable scaffolding equipment attached to a build- 
ing on Winter Street in Boston. The complaint, as now 
amended, alleges negligence against the [*630] defen-
dant Sky Climber, Inc. (Sky Climber), which sold lift 
motors to the defendant Marr Scaffolding Company 
(Marr) which, in turn, sold or leased the lift motors and 
other scaffolding equipment to Mitchell's employer, 
Brisk Waterproofmg CO., Inc. 

A Superior Court judge heard the case on Sky 
Climber's motion for summary judgment, allowed the 
motion, and entered judgment for Sky Climber pursuant 
to Mass. R Civ. P. 54 (b), 365 Mass. 820 (1974). On our 
own we transferred the plaintiffs appeal here. We a f f m  
the judgment 

The plaintiff makes no claim that the electrically 
powered lift motors sold by Sky Climber to Marr were 
defective in any respect Sky Climber provided no other 
part of the scaffolding equipment. The claim is that Sky 
Climber violated a duty to give instructions concerning 
the safe and proper rigging and use of the scaffolding. 
The plaintiff's [***3] summaryjudgment material indi- 
cates that the scaffolding equipment lost power while 
Mitchell and another employee were attempting to move 
to another floor of the building on which they were 
working. Mitchell undertook to correct what appeared to 
be a loose connection between the main power cords 
leading to the two motors. In fact, improper rigging had 
strained the main power supply line, cutting the insula- 

tion of a wire so that the live wire came in contact with 
an ungrounded metal junction box. Mitchell touched the 
junction box and was subjected to 220 volts of electricity 
for approximately five minutes. He died a few days 
later. 

Sky Climber distributed manuals to its customers 
containing safety, rigging, operating, [**13761 and 
maintenance information. Mitchell's employer received 
those manuals frequently, and they were available to 
workers for review. Sky Climber distributed a manual 
with each lift motor it sold and also made manuals avail- 
able for puchase by customers. In advising foremen as to 
their tasks, the field superintendent for Mitchell's em-
ployer took into consideration information in Sky 
Climber's manuals. 

We may assume that there is a jury question whether 
[***4] the negligent assembly of the scaffolding equip- 
ment ultimately [*631] caused the short circuit and a 
jury question whether failure to ground the junction box 
was negligent. Sky Climber did not assemble or design 
the scaffolding. The plaintiff does not claim that Sky 
Climber's manual contained any error that led to the im-
proper rigging of the scaffolding or to the use of defec- 
tive equipment. Nor does he show that anyone was mis-
led by any omission of a warning from the manual. 
Rather, the claim appears to be that because it distributed 
a manual, Sky Climber owed an affirmative duty to warn 
of the defects that caused Mitchell's injuries and death. 

[HNI] A manufacturer of a product has a duty to 
warn foreseeable users of dangers in the use of that 
product of which he knows or should have known. H.P. 
Hood & Sons v. Ford Motor Co., 370 Mass. 69, 75 
(1976). A manufacturer who advises prospective users 
concerning the use of its own product must provide com- 
plete and accurate warnings concerning dangers inherent 
in that product. See Fiorentino v. A.E. Staley Mfg. Co., 
11 Mass. App. Ct. 428, 436 (198 1). We have never held 
a manufacturer liable, however, for failure to warn 
[***5] of risks created solely in the use or misuse of the 
product of another manufacturer. See Cam-erv. Riddell, 
Inc., 721 F.2d 867, 869-870 (1st Cir. 1983), discussing 
Massachusetts law. The prevailing view is that a sup- 
plier of a component part containing no latent defect has 
no duty to warn the subsequent assembler or its custom- 
ers of any danger that may arise after the components are 
assembled. See, e.g., CastaIdo v. Pittsburgh-Des Moines 
Steel Co., 376 A.2d 88,90 @el. 1977); Temple v. Wean 
United, Inc., 50 Ohio S t  2d 317, 324-325 (1977); Fra-
zier v. Materials Tramp. Co., 609 F. Supp. 933, 935 
(W.D. Pa. 1985); Lockett v. General Elec. Co., 375 F 
Supp. 1201, 121 1 (E.D. Pa. 1974), affd, 51 1 F.2d 1394 
(3d Cir. 1975). 
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The plaintiffs basic argument does not rest on a duty 
to warn that would have existed had Sky Climber not 
distributed the manual. We see nothing in the manual to 
show that, although Sky Climber had no duty to warn, it 
voluntarily but negligently made representations in its 
manual on which Mitchell or his employer (or others) 
relied in selecting the parts and assembling the scaffold- 
ing equipment. The manual did not say [*632] [***6] 
that junction boxes should (or should not) be grounded. 
Nor did it state how a scaffold should be rigged to avoid 
the risk of cutting the insulation of electric wires and 
thereby causing a short circuit 

Although Sky Climber had no duty to warn and 
made no voluntary but negligent statements in its man- 
ual, the question remains whether once it issued a man- 
ual, Sky Climber had a duty to warn against risks that 
caused Mitchell's death. The plaintiff cites no case im-
posing on the manufacturer or supplier of a component 

part a duty, arising from the distribution of a manual or 
other information, to warn of risks that might be created 
solely by others. We recognize that [HN2] a manufac-
turer's duty extends to remote users as well as to pur- 
chasers. See MacDonald v. Ortho Pharmaceutical 
Colp., 394 Mass. 131, 135 (1985); Carter v. Yardley & 
Co., 319 Mass. 92, 96-97, 104 (1946). We recognize, 
however, no duty on a manufacturer to set forth in cus-
tomers' manuals a warning of a possible risk created 
solely by an act of another that would not be associated 
with a foreseeable use or misuse of the manufacturer's 
own product. Compare Schaefler v. General Motors 
COT., 372 Mass. [***7] 171, 174 (1977) (automobile 
manual should have warned of a foreseeable risk in 
[**I3771 the use of a component part manufactured by 
the defendant). 

Judgment afirmed. 
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OPINIONBY: 

BEATPI 

OPINION: 

[*lo201 ORDER 

WILLIAM L. BEATTY, UNITED STATES 
DISTRICT JUDGE 

This matter is before the court on General Dynamics 
Corporation's (General Dynamics) motion for summary 
judgment based upon the "government contractor's de-
fense"; McDomeIl Douglas Corporation's (McDome11 
Douglas) motion for summary judgment based upon the 
"government contractor's defense"; and McDomell 
Douglas' motion for summary judgment based upon the 
theory that certain asbestos strips which were originally 
on aircraft produced by McDomeIl Douglas [*lo211 
had been replaced prior to the plaintiffs decedent having 
worked on the aircraft. 

FACTS AND BACKGROUND 

Plaintiff herein, Clara Niemann, Administratrix of 
the Estate of Vincent M. Niemann, Deceased, originally 
filed this action in state court on August 9, 1985. Ini- 
tially, the state court action was against eight defendant 
corporations, six of which were subsequently dismissed 
&om this case, leaving M c D o ~ e l l  Douglas and General 
Dynamics as defendants. The plaintiff seeks recovery for 

the wrongful death of her husband, alleging that he died 
from asbestosis and lung cancer. 

The complaint was originally brought in two counts, 
alleging that the defendants are liable as [**2] a result 
of the design and sale of aircraft containing asbestos 
chafmg and rub strips on pieces of the engine cowling 
(covering). Count I was a strict liability claim and Count 
I1 seeks recovery for negligence based upon design de- 
fects and inadequate warnings. On November 2, 1988, 
this court granted summary judgment in favor of both 
defendants with respect to Count I, based upon the Illi-
nois Statute of Repose. Ill. Rev.Stat. 1985 Ch. 110,para 
13-213. The remaining count is based upon the plaintifl's 
allegations that General Dynamics and McDonnell 
Douglas were negligent in designing certain aircraft and 
in failing to warn of potential health hazards with respect 
to certain portions of the inside of the aircraft engine 
cowling. 

Plaintiffs decedent, Vincent M. Niemann, worked at 
the Scott Air Force Base Sheet Metal Shop from ap-
proximately 1963to 1980. His position entailed perform- 
ing repair work on aircraft manufactured by General Dy- 
namics and McDomelI Douglas. The aircraft in question 
are: General Dynamics' T-29 and C-131 nl and McDon- 
nell Douglas' C-54 and C-118. Mr. Niernann's work also 
consisted of cleaning and repairing engine cowlings 
which included replacement of chafing [**3] or rub 
strips. Plaintiff alleges that during the period Mr. Nie- 
mann worked at Scott Air Force Base in the sheet metal 
shop, he was exposed to asbestos allegedly contained in 
these aircraft. 

n l  The plaintiff erroneously designated the 
aircraft manufactured by General Dynamics as 
the C-118 and C-131. Apparently, none of the 
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parties dispute that the actual aircraft in question 
are the T-29 and C- 13 1. 

Mr. Niemann retired from this position on Novem- 
ber, 1980, at age 63. In January of 1984 he was diag- 
nosed as having lung cancer and on June 4, 1984, Mr. 
Niemann died, at age 68. 

General Dynamics manufactured the T-29 and C- 
13 1 aircraft from the mid 1940's through the late 1950's 
pursuant to contracts with the United ka te s  Air Force. 
The last of these aircraft was "Id and delivered to the 
U.S. Air Force in approximately 1956. 

McDonnell Douglas originally manufactured the C- 
54 and delivered it to the Army Air Forces (predecessor 
of the United States Air Force) during World War 11. The 
last C-54 aircraft manufactured by McDomell Douglas 
was sold and delivered to the United States Air Force on 
January 22, 1946. The C- 1 18 was manufactured and de- 
livered to the Air Force and the Navy from [**4] 1949 
to 1956. The last C-118 aircraft was manufactured by 
McDonnell Douglas and delivered to the Air Force on 
January 21, 1956. 

Two of the pending motions for summary judgment 
are based upon the "government contractor defense," as 
adopted by the U.S. Supreme Court in Boyle v. United 
Technologies Corp., 487 US.500, 108 S. Ct. 2510, 101 
L. Ed 2d 442 (1988). 

APPLICABILITY OF GOVERNMENT 
CONTRACTOR DEFENSE 

In Boyle, the Supreme Court recognized and set 
forth the scope, purpose and requirements of the Gov- 
ernment Contract Defense. 

Liability for design defects in military 
equipment cannot be imposed, pursuant to 
state law, when (1) the United States ap- 
proved reasonably precise specifications; 
(2) the equipment conformed to those 
specifications; and (3) the supplier warned 
the United States about the dangers 
[*lo221 in the use of the equipment that 
were known to the supplier but not to the 
United States. The first two of these con- 
ditions assure that the suit is within the 
area where the policy of the 'discretionary 
hnction' would be frustrated - i.e., they 
assure that the design feature in question 
was considered by a Government officer, 
and not merely by .the contractor itself. 
[**5] The third condition is necessary 
because, in its absence, the displacement 

of state tort law would create some incen- 
tive for the manufacturer to withhold 
knowledge of risks, since conveying that 
knowledge might disrupt the contract but 
withholding it would produce no liability. 
We adopt this provision lest our effort to 
protect discretionary functions perversely 
impede them by cutting off information 
highly relevant to the discretionary deci- 
sion. Boyle, 108 S. Ct. at 2518. 

In formulating the Government Contractor Defense, 
the Boyle Court analyzed whether the selection of the 
appropriate design for military equipment was a discre- 
tionary function within the meaning of the exception to 
the Federal Tort Claims Act (FTCA), which shields the 
government from liability in certain circumstances. n2 
Arriving at the conclusion that the selection of appropri- 
ate design for military equipment is within the discre- 
tionary function of the govemment, the Court held that 
this selection 

often involves not merely engineering 
analysis but judgment as to the balancing 
of many technical, military, and even so- 
cial considerations, including specifically 
the trade-off between greater safety and 
greater [**6j combat effectiveness. And 
we are further of the view that permitting 
'second-guessing' of these judgments, See 
United States v. Varig Airlines, 467 U.S. 
797, 814, 104s.  Ct. 2755, 2765, 81 L. Ed. 
2d 660 (1984), through state tort suits 
against contractors would produce the 
same effect thought to be avoided by the 
FTCA- exemption. Boyle, 108 S. Ct. at 
251 7-2518. 

Thus, the court extended the exemption regarding discre- 
tionary functions of the govemment which is provided 
by the FTCA to military equipment contractors them- 
selves. The COWS reasoning in so  holding was based 
upon the potential passing of the financial burden of 
judgments against contractors to the United States itself. 

It makes little sense to insulate the Gov- 
ernment against financial liability for the 
judgment that a particular feature of mili- 
tary equipment is necessary when the 
Government produces the equipment it- 
self, but not when it contracts for the pro- 
duction. In sum, we are of the view that 
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state law which holds Government con-
tractors liable for design defects in mili- 
tary equipment does in some circum-
stances present a 'significant conflict' with 
the federal policy and must be displaced. 

Id. at 25 18. (Footnote [**7j omitted). 

n2 28  U.S.C. f 2680(a) exempts "Any claim 
.. .based upon the exercise or performance or the 
failure to exercise or perform a discretionary 
function or duty on the part of a federal agency or 
an employee of the Government, whether or not 
the discretion invotved is abused." 

The plaintiff contends that the government contrac- 
tor defense is inapplicable for several reasons. Initially, 
plaintiff argues that the defense does not apply with re- 
spect to these particular aircraft because of the "stock 
product" exception to the defense. In support of this posi- 
tion, the plaintiff cites the Boyle Court's example of a 
federal procurement officer ordering a quantity of stock 
helicopters, by model number, which happened to be 
equipped with the escape hatches opening outward, i.e., 
the defect which caused the injury in Boyle. Under this 
situation, the Boyle Court found that it would be impos- 
sible to say that the govemment had a significant interest 
in the particular feature, i.e., the escape hatches. Boyle, 
108S. Ct. at 2516. 

The plaintiff urges that the specifications provided 
to the defendants were actually the government's way of 
quoting a "stock number". In support of this position, 
[**a] the plaintiff attaches the deposition of Thayle 
Flandars Taylor of M c D o ~ e l l  Douglas Corporation, 
which was taken in a separate [*I0231 cause of action 
against McDomell Douglas. In the deposition, he states 
that the asbestos used in the aircraft at issue in that case 
was purchased commercially &om Johns-Manville. (See 
Exhibit 1 to Plaintiffs Memorandum Opposing Motions 
for Summary Judgment). Further, Mr. Taylor, referring 
to the thickness and width of the asbestos rub strip, states 
that the military "doesn't even have this as a requirement 
of how it should be. There is no military specs for it so 
we buy commercial." Id. From this statement, the plain- 
tiff argues that there was no military specification for the 
asbestos containing component part on the aircraft at 
issue. Thus, according to the plaintiff, the government 
"virtually bought the asbestos -- containing aircraft parts 
'off the shelf or 'out of stock'." From this, the plaintiff 
conchdes that the government contractor defense does 
not apply. 

Although the court is cognizant of the "stock prod- 
uct" exception to the govenunent contractor defense, the 
court is unpersuaded by the plaintiffs analogy. The 
products at issue before the [**9] court are the aircraft 
themselves, and not each individual component part, nor 
is this a situation wherein the government merely or- 
dered a quantity of a product. The defendants have pre- 
sented to the court various declarations and affidavits of 
persons with actual knowledge of procurement of the 
aircraft. A review of the supporting documentation to the 
defendants' memoranda reveals that the government pro- 
vided the defendants with detail specifications for the 
design and manufacture of the aircraft. (See Declaration 
of General Gabriel Disosway, Exhibit 1 to Defendant 
General Dynamics' Factual Memorandum in Support of 
its Motion for Summary Judgment; Afidavit of Donald 
W. Douglas, Jr., Exhibit A to Defendant McDonnell 
Douglas' Motion for Summary Judgment; Declaration of 
Mort Rosenbaum, Exhibit 3 to General Dynamics' 
Memorandum; Exhibit 14 and 15 to General Dynamics' 
Memorandum; Exhibits 1 through 22 to Exhibit A, Affi- 
davit of Donald W. Douglas, Jr., attached to Defendant 
McDomell Douglas' Memorandum in Support of its Mo-
tion for Summary Judgment; Exhibit B, Affidavit of 
Larry L. Fogg, and the attached Exhibits 1 through 4, to 
McDomell Douglas' Memorandum in Support of its Mo- 
tion for [**lo] Summary Judgment.) It is clear that the 
procurement of the aircraft at issue involved a great deal 
more than merely a procurement officer contacting Gen- 
eral Dynamics and McDomell Douglas to order a quan- 
tity of these aircraft, and that the aircraft in question were 
indeed "military equipment" and not, as plaintiff sug- 
gests, merely "stock products;" 

The plaintiff further urges that the government con- 
tractor defense is inapplicable in that the asbestos con- 
taining product was of such a commercial nature that 
there can be no federal interest, and thus no conflict ex- 
ists between federal and state law. The plaintiff argues 
that the government must have a significant interest in 
the particular feature it ordered the contractor to make. 
(See Plaintiff's Memorandum in Opposition to Motions 
for Summary Judgment at Page 11). As previously 
stated, the particular products at issue in the instant case 
are the aircraft themselves and not, as plaintiff urges the 
court to find, the pieces of asbestos that was a component 
of the aircraft. A conflict therefore exists between federal 
and state law. Through requiring the military equipment 
to contain asbestos the government exercised a discre- 
tionary function. [**llj State law would hold a gov- 
ernment contractor liable for utilizing asbestos as re-
quired by the government contract, thereby placing the 
contractor in a paradoxical position in relation to these 
diametrically opposed theories 
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It is clear that the selection of the appropriate design 
for military equipment to be used by the Air Force is 
governed by federal common law, and the state law must 
be displaced. Boyle, 108 S. Ct. at 251 7. 

As this court has previously stated, the decision to 
use asbestos tape in the aircraft is clearly a discretionary 
decision of the government. (See Fairchild Republic 
Company v. United States and the Department of the Air 
Force, 712 F. Supp. 711 (S.D.II1. 1988). Thus, under the 
Boyle decision, the use of asbestos strips in these 
[*1024] particular aircraft falls within the government 
contractor defense, in that this decision by the Air Force 
to use the asbestos was a discretionary function. n3 

n3 It is clear from the record that the deci- 
sion to use asbestos was made by the government 
previous to the manufacture of the aircraft in is- 
sue. (See Exhibit I to post hearing supplemental 
filing to General Dynamics Corporation's Motion 
for Summary Judgment; Exhibit 3 to Exhibit A of 
Factual Exhibits to Memorandum in Support of 
Defendant McDonnell Douglas Corporation for 
Summary Judgment Based Upon the Government 
Contract Defense). 

The plaintiff further contends that the government 
contractor defense would not be applicable in the event 
that the contracts contained a third party liability insur- 
ance clause. In support of this contention, the plaintiff 
states that "it is elementary that before a party can assert 
the government defense, it ought to produce the con- 
tract" (Plaintiffs Memorandum in Opposition at Page 9). 
(Emphasis added). Plaintiff refers the court to a different 
case involving General Dynamics wherein the contract 
indeed contained a general liability clause. The plaintiff 
has failed to present to the court any evidence that such a 
clause was contained in the contracts involved in the 
procurement of the T-29, C-13 1, C-54 or C-118; further, 
plaintiff fails to cite any authority for this position. Thus, 
having nothing before the court with respect to such a 
clause, the court need not consider what effect, if any, a 
third party liability clause in the contracts would have on 
the government contractor defense. n4 

n4 Although it was not necessary, defendant 
General Dynamics has presented to the court a 
declaration of W.J. Bullocks, Chief of Aircraft 
Logistics Support at General Dynamics Conair 
Division, which states that he has reviewed all the 
contracts and can testify that they do not contain 
the insurance liability to third persons clause as 

the plaintiff suggests would be in the General 
Dynamics' contracts, based upon the other suit 
filed against General Dynamics in Hutchinson v. 
General Dynamics. 

Finally, the plaintiff argues that the government con- 
tractor defense is inapplicable in "failure to warn" cases. 
In support of this position, the plaintiff argues that under 
the third prong of the Boyle test, the defendants must 
demonstrate that any warning about the possible hazards 
associated with a proposed design must be given to the 
government prior to the approval of the design specifica- 
tions, reasoning that "otherwise the underlying rationale 
for the test would be frustrated." (See Plaintiffs Memo- 
randum Opposing Motions for Summary Judgment at 
Page 14). Although the issue of whether the government 
contractor defense should apply in failure to warn cases 
was not specifically addressed by the court in Boyle, this 
court is of the opinion that the test, as articulated in 
Boyle, includes allegations of a defendant's failure to 
warn. In order to utilize the govenunent contractor de- 
fense, the contractor must prove government approval of 
reasonably precise classifications, that the equipment 
conforms to the specifications, and that the supplier 
warned the govemment about dangers known to the s u p  
plier but not to the government. Boyle, 108 S. Ct at 
2518. 

The policy behind the government [**I41 contrac-
tor defense, as previously noted, supports the interpreta- 
tion that the government contractor defense applies in 
failure to warn cases. 

We think that the selection of the appro- 
priate design for military equipment to be 
used by our Armed Forces is assuredly a 
discretionary function within the meaning 
of this provision [28 U.S.C. $ 2680(a).] It 
often involves not merely engineering 
analysis but judgment as to the balancing 
of many technical, military, and even so- 
cial considerations, including specifically 
the trade-off between greater safety and 
greater combat effectiveness. And we are 
further of the view that permittinn 'sec- -
ond-guessing' of these judgments, See 
United States v. Varig Airlines, 467 US. 
797,814, 104s. Ct. 2755, 2765, 81 L. Ed. 
2d 660 (1984), through state tort suits 
against contractors would produce the 
same effect sought to be avoided by the 
FTCA exemption. The financial burden of 
judgments against the contractors would 
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ultimately be passed through, substan-
tially if not totally, to the United States it- 
self, [*10251 since defense contractors 
will predictably raise their prices to cover, 
or to insure against, contingent liability 
for the government-ordered designs. 
(**IS] Boyle, 108s. Ct. at2517-18. 

Further, the court stated that "it does not seem to us 
sound policy to penalize, and thus deter, active contrac- 
tor participation in the design process, placing the con- 
tractor at risk unless it identifies all design defects." Id. at 
2518. 

The liability for failure to warn as asserted herein, 
i.e., that the contractors failed to warn the government 
about the hazards of asbestos in military equipment, 
"would have the same negative effect on military pro- 
curement as outlined in Boyle, 108 S. Ct. at 2515. Fur-
ther, the government's decision on the contents of [the 
aircraft in question] involves the same balancing of tech- 
nical, military and even social considerations protected 
in Boyle. Id 108 S. Ct. at 2517." Nicholson v. United 
Technologies Corp.. 697 F. Supp. 598. 604 (D. Conn. 
1988). 

Based upon the foregoing, it is clear to the court that 
the defendants are afforded the opportunity to utilize the 
government contractor defense. Accordingly, the court 
must determine whether the defendants have satisfied the 
three elements of the government contractor defense, as 
set forth in Boyle, in order to avail themselves of its pro- 
tection. 

APPROVAL OF [**I61 REASONABLY 
PRECISE SPECIFICATIONS. 

DEFENDANT GENERAL DYNAMICS 

As defendant General Dynamics' Memorandum 
points out, in the late 1940's and early 1950's the Air 
Force had already established detailed generic standards 
and specifications which controtted the manufacture of 
asbestos-containing parts for use in military aircraft. (See 
Attachment No. 1 to Genera1 Dynamics' Post-Hearing 
Supplemental Filing to General Dynamics Corporation's 
Motion for Summaw Judgment, MILITARY 
SPECIFICATIONS ~i1-d-7637 e&tled- "Cloth, Coated, 
Asbestos" dated March 30, 1953.) 

It is clear fiom the Memorandum, Declarations and 
documents attached thereto that the Air Force was spe- 
cifically involved in the preparation and approval of the 
proposed specifications and drawings for the T-29 and 
C-131 aircraft. The concept of the aircraft originated 
with the Air Force, and the Air Force was closely in- 
volved in the preparation of the design specifications. 

(Declaration of William C. Keller, Exhibit 2 to General 
Dynamics' Memorandum; Declaration of General 
Gabriel Disosway, Exhibit 1 to General Dynamics' 
Memorandum.) n5 A formal Air Force review by the Air 
Force Mock-Up Board of the proto-type T-29 and C-13 1 
aircraft [ * * I  71 and their specifications was performed. 
Exhibits 1, 2 and 3 of General Dynamics' Memorandum. 
The purpose of this mock-up board was to review the 
design specification package and the prototype, direct 
changes to the design and ultimately approve the design 
package. Id. 

n5 The declarations of Mort Rosenbaum and 
Irving Eggert demonstrate that there was a con- 
tinual, back and forth discussion and exchange of 
technical and engineering information and exper- 
tise between the defendant and the Air Force. 
(See Exhibits 3 and 4 of General Dynamics' 
Memorandum.) 

As demonstrated by Exhibit 16, a drawing used for 
the T-29 and C-131 aircraft, the drawing specifically 
references the use of asbestos and it M e r  shows that 
certain aircraft components were made &om "fabric 1-16 
Neopren impregnated asbestos without wire 40 and wide 
95 Johns-Manville." That material explicitly references 
the Air Force specification entitled Mil-C-7637, Attach- 
ment 1 to defendants' supplemental memorandum. 

The plaintiff has presented nothing to controvert the 
declarations and documents referred to in the declara- 
tions to demonstrate an issue of material fact with respect 
to this element of the Boyle test. The [**I81 declara-
tions and documents overwhelmingly prove that there 
existed reasonably precise specifications for the aircraft 
and that the Air Force approved these specifications. 
Ramq v. Martin-Baker Aircrafi Corp., 874 F.2d 946, 
1989 U.S. App. LEXlS 6390, 13 (4th Cir. 1989); Smith v. 
Xerox, 866 F.2d 135, 138 (5th [*lo261 Cir. 1989); 
Trmino v. General Dynamics Corp., 865 F.2d 1474, 
1480 (5th Cir. 1989). n6 Tillett v. J.I. Case Company, 
756 F.2d 591, 599 (7th Cir. 1985); Nicholson, 697 F. 
Supp. at 604; Zinck v. ITT Corp., 690 F. Supp. 1331, 
1336 (S. D.N.Y. 1988). 

n6 Although General Dynamics suggest that 
the approval might even be no more than a rubber 
stamp fiom a federal procurement officer, this 
court agrees with the Ramey and Trevino Courts 
in that approval under the Boyle defense requires 
more than a rubber stamp. This distinction how- 
ever is not particularly relevant vis-a-vis this 
cause of action and General Dynamics in that 
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there is abundant evidence demonstrating the Air 
Force's involvement in the design, development 
and production of the T-29 and C- 13 1. 

DEFENDANT MCDONNELL DOUGLAS 

With respect to the first element of the govemment 
contractor defense, M c D o ~ e l l  [**I91 Douglas points 
out that the use of asbestos in military aircraft designs 
was commonly approved by the United States Govern- 
ment. Federal specification SS-C-466, approved in 1949, 
is a government specification for asbestos sheet and tape. 
Affidavit of Donald W. Douglas, Jr. and Exhibit 5 at- 
tached thereto, to McDonnell Douglas' Memorandum. 
Exhibit 6 to the Douglas affidavit reveals that this speci- 
fication was in effect until 1955 when it was superseded 
by SS-C-466% which governed the quality requirements 
for asbestos cloth, thread and cloth procured by the fed- 
eral government. Furthermore, Exhibit 3 to the Douglas 
affidavit, the handbook of instructions for airplane de- 
signers, reveals that asbestos was considered an ex-
tremely valuable heat resistant material, particularly in 
engine and cowling areas. As such, many different mili- 
tary aircraft, including the C-54 and the C-I 18, repeat-
edly used asbestos as a heat resistant material, in accor-
dance with Government Specification Mil-G-7021. 
Douglas Affidavit, Exhibit 9 &d 10 thereto. 

The use of specific components of the aircraft, i.e., 
the use of asbestos chafing strips on the C-54 and C-118 
aircraft, is called for on drawings for the aircraft. [**20] 
Government review and approval of all the design draw- 
ings was required before the contractor could commence 
production of military aircraft. Details of  chafing strip 
design and materials were among the drawings which 
were required to be submitted for approval. Douglas Af- 
fidavit at Paragraph 10 and Exhibit 14 thereto. 

The government's express approval of the asbestos 
parts in the design of the cowling assembly is evidenced 
by the signatures of the Army Air Forces and Navy Pro- 
curement officials in the Army and Navy approval 
blocks of engineering drawing No. 50746 17. Douglas 
Affidavit and Exhibit 17 thereto; Exhibit B, Affidavit of 
Lamy L. Fogg and Exhibits 3 and 4 thereto. 

The government reviewed and approved the aircraft 
design at several stages prior to acceptance. The Army 
Air Forces, and, subsequently, the U.S. Air Force, main- 
tained at the Douglas Plant a resident representative of- 
fice, including a staff of engineers and procurement spe- 
cialists. This group was directly responsible for the day 
to day supervision of the design and manufacture of the 
C-54 and C-118 aircraft and served as the liaison be- 
tween government aircraft engineers at Wright Field and 
Douglas engineers and manufacturing I**21] managers. 
Douglas Affidavit at Paragraph 17. Furthermore, gov- 

ernment engineers and inspectors frequently would visit 
the facilities throughout the manufacturing process. 
Douglas Affidavit at Paragraph 16. The aircraft in issue, 
underwent a final review at Wright Field before the pur- 
chase by the government. Douglas Affidavit at Paragraph 
15. This review and approval of the C-54 and the C-118 .. 

encompassed a review and approval of the engine cowl- 
ing assemblies, including the asbestos chafing strips. Id. 

Plaintiff has failed to present the court with contro- 
verting affidavits, or other documentation, as prescribed 
by Rule 56 of the Federal Rules ofCivi1 Procedure to 
create a genuine issue of material fact with respect to the 
government approval of the C-54 and C-1 I8 aircraft, 
McDonnell Douglas has demonstrated that the Air Force 
developed, participated and approved [*I0271 these 
aircraft throughout the course of the procurement, design 
and purchase of them. Such activity on the part of the Air 
Force with respect to these aircraft establishes that the 
Air Force approval of reasonably precise specifications, 
and thus the fust element of the Boyle test has been satis- 
fied by McDonnell Douglas. [**22] Ramey v. Martin-
Baker Aircraft Corporation, 874 F.2d 946 (4th Cir. 
1989); Smith v. Xerox, 866 F.2d at 138; Trwino, 865 
F.2d at 1479-81; Tillett, 756 F.2d at 598; Nicholson, 697 
F. Supp. at 604; Zinck, 690 F. Supp. at 1336. 

Plaintiff argues that, in spite of the affidavits, decla- 
rations and documentary evidence, the defendants have 
failed to produce evidence demonstrating the exercise of 
discretionary judgment in the use of the asbestos-
containing components. This allegation is neither sup- 
ported by controverting evidence, nor is it an accurate 
assessment of the first prong of the Boyle test. The dis- 
cretionary judgment involved in reaching the Boyle de-
fense is the procurement of militaq equipment. Both 
defendants have demonstrated that the govemment exer- 
cised this discretion in the negotiations for the aircraft. 
The fust prong of the Boyle test, therefore, requires that 
the government approve the reasonably precise specifica- 
tions for the aircrafi, and not, as plaintiff argues, for each 
individual component of the aircraft. Boyle, 108 S. Ct. at 
2517-18; See Exhibits to Defendants' Memorandum in 
Support of Motions for Summary Judgment. [**231 

The evidence before the court clearly demonstrates 
that there is no genuine issue as to material fact that the 
defendants have satisfied the first requirement of the 
Boyle test, i.e., that United States, vis-a-vis the U.S. Air 
Force, or its predecessors, approved reasonably precise 
specifications for the T-29, C-13 1, C-54, and C-118 air- 
craft designs. 

CONFORMING EQUIPMENT 

Turning next to the second prong of the tripartite 
Boyle test, the defendants must show that the equipment 
conformed to the reasonably precise specifications which 
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were approved by the United States. Although the plain- 
tiff argues that "prong 2 of the Boyle test disallows the 
defense where it is determined the product does not con- 
form to the specification previously approved by the 
government," the plaintiff has failed to produce any evi-
dence to controvert the undisputed evidence that the 
govenunent was involved in and oversaw the production 
of these aircraft. In addition to approving the specifica- 
tions, the government accepted the aircraft as produced. 
Nothing in the record indicates that the aircraft did not 
conform to the specifications as approved by the gov- 
ernment. See Affidavit of General Gabriel Disosway, 
[**24] Exhibit 1, Declaration of William Keller, Exhibit 
2, Declaration of Mort Rosenbaum, Exhibit 3, Declara- 
tion of Irving Eggert, Exhibit 4, Declaration of Stan Ber- 
ling, Exhibit 5, Declaration of William Fox, Exhibit 6, all 
of which are exhibits to General Dynamics' Memoran- 
dum in Support of its Motion for Summary Judgment; 
Affidavit of Donald Douglas, Exhibit A, and its attach- 
ments thereto, Affidavit of Lany Fogg, Exhibit B, and 
the attachments thereto found in Factual Exhibits to 
McDonnell DougIas' Memorandum in Support of Sum- 
mary Judgment. Thus, the plaintiff has failed to produce 
evidence that a genuine issue of material fact exists as to 
the second element of the Boyle test. 

DEFENDANTS' DUTY TO WARN OF DANGERS 
KNOWN TO DEFENDANTS, AND NOT TO THE 
GOVERNMENT. 

The third condition of the Boyle test requires that the 
supplier warn the government of known dangers in the 
use of the equipment of which the government was un-
aware. With respect to this element, both defendants 
have submitted to the court numerous declarations and 
affidavits which reveal that neither General Dynamics 
nor McDomelI Douglas was aware of the dangers and 
risks associated with the use of asbestos in military 
[**25] aircraft at the time the aircraft in question were 
constructed. Declaration of William Keller, Declaration 
of Mort Rosenbaum, Declaration of Irving Eggert, Dec- 
laration of Stan [*I0281 Berling, Declaration of Dr. 
John McCann, Declaration of Manual C. Val Dez, Decla- 
ration of Dillman Dimmitt, all attached to General Dy- 
namics' Memorandum in Support of Motion for Sum- 
mary Judgment. n7 Affidavit of Donald W. Douglas, Jr., 
Exhibit A to McDonnell Douglas' Memorandum in sup- 
port of summary judgment. 

n7 Plaintiff contends that because General 
Dynamics held an ownership interest in Asbestos 
Corporation Limited, the defendant should have 
imputed knowledge of the dangers of asbestos. 
As Declaration of John McGuire demonstrates, 
General Dynamics' interest in said corporation 

commenced in 1969, after the construction of the 
T-29 and C-13 1 aircraft, and therefore the dan- 
gers of asbestos cannot be imputed to General 
Dynamics based upon this ownership. 

Furthermore, at the time of the construction of these 
aircraft, the government was aware of the risks of the use 
of asbestos, and chose to continue to use asbestos in spite 
of this knowledge. Deposition of Alvin F. Meyer, Jr. and 
deposition of Walter Melvin, [**26] both of which are 
attached to the defendants' Memoranda in Support of 
Summary Judgment. 

The plaintiff has presented no evidence which con- 
troverts the undisputed fact that the government had 
knowledge of the dangers of asbestos and that the defen- 
dants had no such knowledge. As the wording of the 
third element of the Boyle test reveals, the supplier must 
have had superior knowledge to the govemment. "The 
supplier warned the United States about the dangers in 
the use of the equipment that were known to the supplier 
but not to the United States." Boyle, 108 S. Ct. at 2518. 
This element is necessary because, as the Boyle Court 
pointed out, in its absence, 

the displacement of state tort law would 
create some incentive for the manufac- 
turer to withhold knowledge of risks, 
since conveying that knowledge might 
disrupt the contract that withholding 
would produce no liability. We adopt this 
provision lest our effort to protect discre- 
tionary functions perversely impede them 
by cutting off information highly relevant 
to the discretionary decision. Id. 

The fact that the defendants had no actual knowledge of 
the risks of asbestos, while the government was already 
fully aware of the risks, satisfies [**27] the third ele- 
ment of the govemment contractor defense. Ramey, 
I989 US. App. LEUS 6390 at 16, Tillett at 599, Nichol-
son, 697 F. Supp. at 205; Zinck 690 F. Supp. at 1338. n8 

n8 The Ramey Court determined that a show- 
ing that the govemment had knowledge of the 
dangers is sufficient to establish the third element 
of the Boyle test, without having to address 
whether the defendants knew of any risks. "Be- 
cause we conclude the Navy was already aware 
of the risk at issue, we need not consider whether 
Martin-Baker would otherwise have been re-
quired to warn the Navy directly of the risk in or- 
der to assert successfully a military contractor de- 
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fense." Ramey 1989US.App. LEXlS 6390, at 17. 
Although the defendants have demonstrated that 
they had no prior knowledge of the risks, accord- 
ing to the Ramey Court, the defendants could 
have successfully asserted the government con- 
tractor defense in the event that they did have 
knowledge. 

Under the standard set forth in Rule 56 ofthe Fed- 
eral Rules of Civil Procedure and the Supreme Court 
decision in Celotex Corp. v. Catrett, 477 U.S. 31 7, 106 S. 
Ct. 2548, 91 L. Ed. 2d 265 (1986). the defendants have 
presented evidence showing [**28] that there is no 
genuine issue of material fact with respect to each of the 
Boyle elements, and the plaintiff has failed to controvert, 
through affidavits or other documentation, the defen- 
dants' evidence in order to demonstrate genuine issues of 
material fact exist. Accordingly, the defendants' Motions 
for Summary Judgment based upon the government con- 
tractor defense, must be and the same hereby are, 
granted. 

MCDONNELL DOUGLAS' MOTION FOR 
SUMMARY JUDGMENT BASED UPON 
REPLACEMENT STRIPS. 

Although the court has granted summary judgment 
to the defendants based upon the government contractor 
defense, prior to these motions, defendant McDonnell 
Douglas filed a motion for summary judgment based 
upon the fact that the plaintiffs decedent was not ex- 
posed to asbestos from products manufactured or 
[*I0291 sold by McDonnell Douglas. n9 McDonnell 
Douglas contends that since the asbestos chafing strips 
were routinely replaced, the plaintiff is unable to prove a 
nexus between M c D o ~ e l l  Douglas and Mr. Niemann's 
death. 

n9 General Dynamics Corporation did not 
file such a motion, however, General Dynamics 
did raise the point that the original asbestos strips 
placed in the aircraft were not present at the time 
Mr. Niemann began working at Scott Air Force 
Base. Thus, the court assumes that this discussion 
applies to General Dynamics as well as McDon- 
nell Douglas. See General Dynamics' Memoran- 
dum in Support of its Motion for Summary 
Judgment, Page 10, n. 4. 

In support of this contention, McDonnell Douglas 
has filed excerpts fkom the depositions of Mr. Niemann's 
co-workers Coffman, Hewitt, Pinkstaff, Rabenau, and 
Schrage. Exhibit E to McDonnell's Memorandum in 

Support of Motion for Summary Judgment. These ex- 
cerpts reveal that all of the chafing and rub strips were 
routinely replaced during scheduled aircraft mainte-
nance, at least once every six months. 

Mr. Niemann began working at the Air Force base in 
approximately 1963. The last C-54 aircraft manufac- 
tured by McDonnell Douglas was sold and delivered to 
the United States Air Force on January 22, 1946. The last 
C-118 aircraft manufactured by M c D o ~ e l l  Douglas was 
sold and delivered to the United States Air Force on 
January 21, 1956. Afidavit ofSam Hovsepian, Exhibit C 
to McDonnell Douglas' Memorandum. The plaintiff has 
failed to controvert these depositions and affidavit to 
demonstrate an issue with respect to the time of McDon- 
nell Douglas' delivery and the replacement of the chafmg 
strips. Thus, the record is clear that Mr. Niemann did not 
work on aircraft which contained the original chafing 
strips supplied by McDonnell Douglas. 

The Seventh Circuit has discussed the standard to be 
[**30] used in a strict liability claim under Illinois Law. 

The Illinois Supreme Court adopted the 
theory of strict products liability in Su-
vada v. White Motor Co., 32 Ill. 2d 612, 
210 N.E.2d 182 (1965)). In Swada, the 
court adopted the position taken in Sec- 
tion 402A of the American Law Institute's 
Revised Restatement of the Law of Torts. 
Quoting from the Restatement, the court 
stated: 

"(I) One who sells any 
product in a defective con- 
dition unreasonably dan-
gerous to the user or con- 
sumer or to his property is 
subject to liability for 
physical harm thereby 
caused to the ultimate user 
or consumer, or to his 
propem, if 

(a) the seller is engaged in 
the business of selling such 
a product, and 

(b) it is expected to reach 
the user or consumer in the 
condition in which it is 
sold. 
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(2) The rule stated in sub- 
section (1) applies al-
though 

(A) the seller has exercised 
all possible care in the 
preparation and sale of his 
product and 

(B) the user or consumer 
has not bought the product 
from or entered into any 
contractual relation with 
the seller." 

Suvada v. White Motor 
Company, 32 Ill. 2d 612, 
210 N.E.2d 182 (1965). 
quoting Restatement (2nd) 
of Torts, $ 402(A)(1964). 

[**31] Thus, under Illinois Law, 'to re- 
cover in strict liability, the injury must re- 
sult &om a condition of the product, the 
condition must be unreasonably danger- 
ous and the condition must have existed at 
the time the product left the manufac- 
turer's control.' 

First National Bank of Dwight v. Re-
gent's Sports Corp., 803 F.2d 1431, 1435- 
36 (7th Cir. 1986) (quoting Hunt v. 
Blasius, 74 Ill. 2d 203, 210, 23 I11 Dec. 
574, 384 N.E.2d 368 (1978). 

The uncontroverted affidavit and deposition excerpts 
reveal that the defendant was not exposed to any asbestos 
product manufactured by McDomell Douglas. Although 
McDomelI Douglas does not dispute that it originally 
installed asbestos rub strips, the plaintiff fails to show 
that the rub strips supplied by McDomell Douglas in fact 
caused the injury, pursuant to the standard of 3 402(A) 
of the Restatement of the Luw of Torts, as set forth in 
Suvada. The [*I0301 product supplied by McDonnell 

Douglas was not in the same form as it was when Mr. 
Niemann began working on the product. Thus, under the 
Illinois standard, the product did not reach Mr. Niemann 
without substantial change in the condition in which it is 
sold. Id. 

In opposition to this position, [**32] the plaintiff 
argues that the standard announced in Sage v. Fairchild-
Swearingen Corp.. 70 N. Y.2d 579, 517 N.E.2d 1304, 523 
N.Y.S.2d 418 (1987) should be  applied. The court is of 
the opinion that this reliance is misplaced. McDonnell 
Douglas neither designed the asbestos strips which were 
originally used, nor did it design the replacement strips. 
Hovsepian Affidavit at para. 2-3. Thus, under the stan- 
dard enunciated in First National Bank of Dwight, there 
is uncontroverted documentation and evidence that the 
unreasonably dangerous condition must have existed at 
the time the product left the manufacturer's control. First 
National Bank of Dwight, 803 F.2d at 1436. 

McDomell Douglas has sufficiently established that 
the asbestos which allegedly caused Mr. Niemann's death 
was not the .asbestos which was placed in the aircraft by 
McDomell Douglas, and therefore, under the standard of 
Rule 56 of the Federal Rules of Civil Procedure and the 
Supreme Court's decision in Celotex, McDonnell Doug- 
las would be entitled to summary judgment with respect 
to this aspect of the instant cause of action. 

CONCLUSION 

The totality of the record clearly indicates that the 
government contractor defense is appropriate [**33] 
with respect to this pending cause of action. The defen- 
dants' declarations, affidavits and other documents prove 
each of the three elements delineated in Boyle to estab- 
lish the defense. The plaintiff has been unable to come 
forward with evidence to controvert the establishment of 
these elements. Accordingly, the defendants' Motions for 
Summary Judgment are well taken, and accordingly, 
judgment is hereby entered on behalf of General Dynarn- 
ics Corporation and McDonnell Douglas Corporation 
and against plaintiff. 

IT IS SO ORDERED. 

DATED: This 22 day of June, 1989. 
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OPINION: of a given act, back of the act must be sought and found 

[*340] [**99] Plaintiff was standing on a platform 
of defendant's railroad after buying a ticket to go to 
Rockaway Beach. A train stopped at the station, bound 
for another place. Two men ran forward to catch it. One 
of the men reached the platform of the car without mis- 
hap, though the train was already moving. The other 
man, carrying a package, jumped aboard the car, but 
seemed unsteady as if about to fall. A guard on the car, 
who had held the door open, reached [***4] forward to 
help [*341] him in, and another guard on the platform 
pushed him from behind. In this act, the package was 
dislodged, and fell upon the rails. It was a package of 
small size, about fifteen inches long, and was covered by 
a newspaper. In fact it contained fireworks, but there 
was nothing in its appearance to give notice of its con- 
tents. The fireworks when they fell exploded. The 
shock of the explosion threw down some scales at the 
other end of the platform, many feet away. The scales 
shuck the plaintiff, causing injuries for which she sues. 

The conduct of the defendant's guard, if a wrong in 
its relation to the holder of the package, was not a wrong 
in its relation to the plaintiff, standing far away. Rela-
tively to her it was not negligence at all. Nothing in the 
situation gave notice that the falling package had in it the 
potency of peril to persons thus removed. Negligence is 
not actionable unless it involves the invasion of a legally 
protected interest, the violation of a right. "Proof of neg- 
ligence in the air, so to speak, will not do" (Pollock, 
Torts [ I  lth ed.], p. 455; Martin v. Herzog, 228 N. Y 164, 
170; cf. Salmond, Torts [6th ed.], p. [***5] 24). "Neg- 
ligence is the absence of care, according to the circum- 
stances" (Willes, J., in Vaughan v. Tuff Vale Ry. Co., 5 
H. & N. 679, 688; 1 Beven, Negligence [4th ed.], 7; Paul 
v. Consol. Fireworks Co., 212 N. Y 11 7; Adams v. Bul- 
lock, 227 N. Y. 208, 211; Parrott v. Wells-Fargo Co., 15 
Wall. [U.S.] 524). The plaintiff as she stood upon the 
platform of the station might claim to be protected 
against intentional invasion of her bodily security. Such 
invasion is not charged. She might claim to be protected 
against unintentional invasion by conduct involving in 
the thought of reasonable men an unreasonable hazard 
that such invasion would ensue. These, from the point of 
view of the law, were the bounds of her immunity, with 
perhaps some rare exceptions, survivals for the most part 
of ancient forms of liability, where conduct is held to be 
at the peril of the actor ( Sullivan v. Dunham, 151 N. Y. 
290). [*342] If no hazard was apparent to the eye of 
ordinary vigilance, an act innocent and harmless, at least 
to outward seeming, with reference to her, did not take to 
itself the quality of a tort because it happened to be a 
wrong, though apparently [***6] not one involving the 
risk of bodily insecurity, with reference to some one else. 
"In every instance, before negligence can be predicated 

a duty to the individual complaining, [**i00] the ob- 
servance of which would have averted or avoided the 
injury" (McSherry, C. J., in W Va. Central R. Co. v. 
State, 96 Md. 652, 666; cf. Norfolk & Western Ry. Co. v. 
Wood, 99 Va. 156, 158, 159; Hughes v. Boston & Maine 
R. R. Co., 71 N. H. 279, 284; C! S. Express Co. v. Ever- 
est, 72 Kan. 5 17; Emty v. Roanoke Nav. Co., 11 1 N. C. 
94, 95; Vaughan v. Transit Dev. Co., 222 N. Y. 79; Losee 
v. Clute, 51 N. Y. 494; DiCaprio v. N. Y. C. R. R. Co , 
231 N. Y 94; 1 Shearman & Redfield on Negligence, 9 
8, and cases cited; Cooley on Torts [3d ed.], p. 141 1 ;  
Jaggard on Torts, vol. 2, p. 826; Wharton, Negligence, 5 
24; Bohlen, Studies in the Law of Torts, p. 601). "The 
ideas of negligence and duty are strictly correlative" 
(Bowen, L. J., in Thomas v. Quartermaine, 18 Q. B. D. 
685, 694). The plaintiff sues in her own right for a wrong 
personal to her, and not as the vicarious beneficiary 
[***7] of a breach of duty to another. 

A different conclusion will involve us, and swiftly 
too, in a maze of contradictions. A guard stumbles over 
a package which has been left upon a platform. It seems 
to be a bundle of newspapers. It turns out to be a can of 
dynamite. To the eye of ordinary vigilance, the bundle is 
abandoned waste, which may be kicked or trod on with 
impunity. Is a passenger at the other end of the platform 
protected by the law against the unsuspected hazard con- 
cealed beneath the waste? If not, is the result to be any 
different, so far as the distant passenger is concerned, 
when the guard stumbles over a valise [*343] which a 
truckrnan or a porter has left upon the walk? The pas- 
senger far away, if the victim of a wrong at all, has a 
cause of action, not derivative, but original and primary. 
His claim to be protected against invasion of his bodily 
security is neither greater nor less because the act result- 
ing in the invasion is a wrong to another far removed. In 
t h s  case, the rights that are said to have been violated, 
the interests said to have been invaded, are not even of 
the same order. The man was not injured in his person 
nor even put in danger. The [***8] purpose of the act, 
as well as its effect, was to make his person safe. If there 
was a wrong to him at all, which may very well be 
doubted, it was a wrong to a property interest only, the 
safety of his package. Out of this wrong to property, 
which threatened injury to nothing else, there has passed, 
we are told, to the plaintiff by derivation or succession a 
right of action for the invasion of an interest of another 
order, the right to bodily security. The diversity of inter- 
ests emphasizes the futility of the effort to build the 
plaintiffs right upon the basis of a wrong to some one 
else. The gain is one of emphasis, for a like result would 
follow if the interests were the same. Even then, the 
orbit of the danger as disclosed to the eye of teasonable 
vigilance would be the orbit of the duty. One who jostles 
one's neighbor in a crowd does not invade the rights of 
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others standing at the outer fringe when the unintended 
contact casts a bomb upon the ground. The wrongdoer 
as to them is the man who carries the bomb, not the one 
who explodes it without suspicion of the danger. Life 
will have to be made over, and human nature trans-
formed, before prevision so extravagant can be accepted 
[***9] as the norm of conduct, the customary standard 
to which behav~or must conform. 

The argument for the plaintiff is built upon the shift- 
ing meanings of such words as "wrong" and "wronghl," 
and shares their instability. What the plaintiff must 
[*344] show is "a wrong" to herself, i. e.,  a violation of 
her own right, and not merely a wrong to some one else, 
nor conduct "wrongful" because unsocial, but not "a 
wrong" to any one. We are told that one who drives at 
reckless speed through a crowded city street is guilty of a 
negligent act and, therefore, of a wronghl one irrespec- 
tive of the consequences. Negligent the act is, and 
wrongful in the sense that it is unsocial, but wrongful and 
unsocial in relation to other travelers, only because the 
eye of vigilance perceives the risk of damage. If the 
same act were to be committed on a speedway or a race 
course, it would lose its wrongful quality. The risk rea- 
sonably to be perceived defines the duty to be obeyed, 
and risk imports relation; it is risk to another or to others 
within the range of apprehension (Seavey, Negligence, 
Subjective or Objective, 41 H. L. Rv. 6; Boronkay v. 
Robinson & Carpenter, 247 N. Y. 365). This [***I01 
does not mean, of course, that one who launches a de- 
structive force is always relieved of liability if the force, 
though known to be destructive, pursues an unexpected 
path. "It was not necessary that the defendant should 
have had notice of the particular method in which an 
accident would occur, if the possibility of an accident 
was clear to the ordinarily prudent eye" ( Munsey v. 
Webb, 231 U S .  150, 156; Condran v. Park & Tilford, 
213 N.Y. 341, 345; Robert v. U. S. E. F. Corp., 240 N.Y. 
474, 477). Some acts, such as shooting, are so irnrni- 
nently dangerous to any one who may come within reach 
of the missile, however unexpectedly, as to impose a 
duty of prevision not far from that of an insurer. Even 
today, and much oftener in earlier stages of the law, one 
acts [**loll sometimes at one's peril (Jeremiah Smith, 
Tort and Absolute Liability, 30 H. L. Rv. 328; Street, 
Foundations of Legal Liability, vol. 1, pp. 77, 78). Un-
der this head, it may be, fall certain cases of what is 
known as transferred intent, an act willfully dangerous to 
A resulting by misadventure in injury to B ( Talmage v. 
Smith, 101 Mich. 370, 374) [*345] These cases aside, 
wrong [***11] is defined in terms of the natural or 
probable, at least when unintentional ( Parrot v. Wells-
Fargo Co. [The Nitro-Glycerine Case], I5 Wall. [U.S.] 
524). The range of reasonable apprehension is at times a 
question for the court, and at times, if varying inferences 
are possible, a question for the jury. Here, by conces- 

sion, there was nothing in the situation to suggest to the 
most cautious mind that the parcel wrapped in newspaper 
would spread wreckage through the station. If the guard 
had thrown it down knowingly and willfully, he would 
not have threatened the plaintiffs safety, so far as ap- 
pearances could warn him. His conduct would not have 
involved, even then, an unreasonable probability of inva- 
sion of her bodily security. Liability can be no greater 
where the act is inadvertent. 

Negligence, like risk, is thus a term of relation. 
Negligence in the abstract, apart from things related, is 
surely not a tort, if indeed it is understandable at all 
(Bowen, L. J., in Thomas v. Quartermaine, 18 Q. B. D. 
685, 694). Negligence is not a tort unless it results in the 
commission of a wrong, and the commission of a wrong 
imports the violation of a right, in this [***12] case, we 
are told, the right to be protected against interference 
with one's bodily security. But bodily security is pro- 
tected, not against all fonns of interference or aggres- 
sion, but only against some. One who seeks redress at 
law does not make out a cause of action by showing 
without more that there has been damage to his person. 
If the harm was not willful, he must show that the act as 
to him had possibilities of danger so many and apparent 
as to entitle him to be protected against the doing of it 
though the harm was unintended. Affront to personality 
is still the keynote of the wrong. Confirmation of this 
view will be found in the history and development of the 
action on the case. Negligence as a basis of civil liability 
was unknown to mediaeval law (8 Holdsworth, History 
of English Law, p. 449; Street, Foundations of Legal 
Liability, vol. 1, [*346] pp. 189, 190). For damage to 
the person, the sole remedy was trespass, and trespass 
did not lie in the absence of aggression, and that direct 
and personal (Holdsworth, op. cit. p. 453; Street, op. cit. 
vol. 3, pp. 258, 260, vol. 1, pp. 71, 74.) Liability for 
other damage, as where a servant without orders from the 
master [***I31 does or omits something to the damage 
of another, is a plant of later growth (Holdsworth, op. cit. 
450, 457; Wigmore, Responsibility for Tortious Acts, 
vol. 3, Essays in Anglo-American Legal History, 520, 
523, 526, 533). When it emerged out of the legal soil, it 
was thought of as a variant of trespass, an offshoot of the 
parent stock. This appears in the form of action, which 
was known as trespass on the case (Holdsworth, op. cit. 
p. 449; cf. Scott v. Shepard, 2 Wm. Black. 892; Green, 
Rationale of Proximate Cause, p. 19). The victim does 
not sue derivatively, or by right of subrogation, to vindi- 
cate an interest invaded in the person of another. Thus to 
view his cause of action is to ignore the fundamental 
difference between tort and crime (Holland, Jurispru- 
dence [12th ed.], p. 328). He sues for breach of a duty 
owing to hlmself. 



248 N.Y. 339, *; 162 N.E. 99, **; 

1928 N.Y. LEXIS 126' 9, ***; 59 A.L.R. 1253 


The law of causation, remote or proximate, is thus 
foreign to the case before us. The question of liability is 
always anterior to the question of the measure of the 
consequences that go with liability. If there is no tort to 
be redressed, there is no occasion to consider what dam- 
age might be recovered if there were a finding of a tort. 
We [***I41 may assume, without deciding, that negli- 
gence, not at large or in the abstract, but in relation to the 
plaintiff, would entail liability for any and all conse-
quences, however novel or extraordinary ( Bird v. St. 
Paul F. & M. Ins. Co., 224 N. Y. 47, 54; Ehrgott v. 
Mayor, etc., of N.Y., 96 N Y. 264; Smith v.London & S. 
W. Ry. Co., L. R. 6 C. P. 14; 1 Beven, Negligence, 106; 
Street, op. cit. vol. 1, p. 90; Green, Rationale of Proxi- 
mate Cause, pp. 88, 118; cf. Matter of Polemis, L. R. 
1921, 3 K. B. 560; 44 Law Quarterly Review, 142). 
There is room for [*347] argument that a distinction is 
to be drawn according to the diversity of interests in- 
vaded by the act, as where conduct negligent in that it 
threatens an insignificant invasion of an interest in prop- 
erty results in an unforseeable invasion of an interest of 
another order, as, e. g., one of bodily security. Perhaps 
other distinctions may be necessary. We do not go into 
the question now. The consequences to be followed 
must first be rooted in a wrong. 

The judgment of the Appellate Division and that of 
the Trial Term should be reversed, and the complaint 
dismissed, with costs in all courts. 

DISSENTBY: [***I51 

ANDREWS 

DISSENT: 

Andrews, J. (dissenting). Assisting a passenger to 
board a train, the defendant's servant negligently 
knocked a package from his arms. It fell between the 
platform and the cars. Of its contents the servant knew 
and could know nothing. A violent explosion followed. 
The concussion broke some scales [**I021 standing a 
considerable distance away. In falling they injured the 
plaintiff, an intending passenger. 

Upon these facts may she recover the damages she 
has suffered in an action brought against the master? 
The result we shall reach depends upon our theory as to 
the nature of negligence. Is it a relative concept -- the 
breach of some duty owing to a particular person or to 
particular persons? Or where there is an act which un- 
reasonably threatens the safety of others, is the doer li- 
able for all its proximate consequences, even where they 
result in injury to one who would generally be thought to 
be outside the radius of danger? This is not a mere dis- 
pute as to words. We might not believe that to the aver- 
age mind the dropping of the bundle would seem to in- 

volve the probability of harm to the plaintiff standing 
many feet away whatever might be the case as to [***I61 
the owner or to one so near a s  to be likely to be struck by 
its fall. If, however, we adopt the second hypothesis 
[*348] we have to inquire only as to the relation be- 
tween cause and effect. We deal in terms of proximate 
cause, not of negligence. 

Negligence may be defined roughly as an act or 
omission which unreasonably does or may affect the 
rights of others, or which unreasonably fails to protect 
oneself from the dangers resulting from such acts. Here I 
confine myself to the first branch of the definition. Nor 
do I comment on the word "unreasonable." For present 
purposes it sufficiently describes that average of conduct 
that society requires of its members. 

There must be both the act or the omission, and the 
right. It is the act itself, not the intent of the actor, that is 
important. ( Hover v. Barkhoof; 44 N Y. 113; Mertz v. 
Connecticut Co., 21 7 N.Y. 475.) In criminal law both the 
intent and the result are to be considered. Intent again is 
material in tort actions, where punitive damages are 
sought, dependent on actual malice -- not on merely 
reckless conduct. But here neither insanity nor infancy 
lessens responsibility. ( Williams v. Hays [***I71 , 143 
N. Y. 442.) 

As has been said, except in cases of contributory 
negligence, there must be rights which are or may be 
affected. Often though injury has occurred, no rights of 
him who suffers have been touched. A licensee or tres- 
passer upon my land has no claim to affirmative care on 
my part that the land be made safe. ( Meiers v. Koch 
Brewery, 229 N.Y. 10.) Where a railroad is required to 
fence its tracks against cattle, no man's rights are injured 
should he wander upon the road because such fence is 
absent. ( Di Caprio v. N. Y. C. R. R., 231 N. Y 94.) An 
unborn child may not demand immunity from personal 
harm. ( Drobner v. Peters, 232 N. Y. 220.) 

But we are told that "there is no negligence unless 
there is in the particular case a legal duty to take care, 
and this duty must be one which is owed to the plaintiff 
[*349] hunself and not merely to others." (Salrnond 
Torts [6th ed.], 24.) Ths ,  I think too narrow a concep- 
tion. Where there is the unreasonable act, and some right 
that may be affected there is negligence whether damage 
does or does not result. That is immaterial. Should we 
drive down Broadway at a reckless speed, we are negli- 
gent whether [***I81 we strike an approaching car or 
miss it by an inch. The act itself is wrongful. It is a 
wrong not only to those who happen to be within the 
radius of danger but to all who might have been there -- a 
wrong to the public at large. Such is the language of the 
street. Such the language of the courts when speaking of 
contributory negligence. Such again and again their lan- 
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guage in speaking of the duty of some defendant and 
discussing proximate cause in cases where such a discus- 
sion is wholly irrelevant on any other theory. ( Perry v. 
Rochester Line Co., 219 N. Y. 60.) As was said by Mr. 
Justice Holmes many years ago, "the measure of the de- 
fendant's duty in determining whether a wrong has been 
committed is one thing, the measure of liability when a 
wrong has been committed is another." ( Spade v. Lynn 
& Boston R. R. Co., I 72 Mass. 488.) Due care is a duty 
imposed on each one of us to protect society from un- 
necessary danger, not to protect A, B or C alone. 

It may well be that there is no such thing as negli- 
gence in the abstract. "Proof of negligence in the air, so 
to speak, will not do." In an empty world negligence 
would not exist. It does involve a relationship between 
[***I91 man and his fellows. But not merely a relation- 
ship between man and those whom he might reasonably 
expect his act would injure. Rather, a relationship be- 
tween him and those whom he does in fact injure. If his 
act has a tendency to harm some one, it harms him a mile 
away as surely as it does those on the scene. We now 
permit children to recover for the negligent killing of the 
father. It was never prevented on the theory that no duty 
was owing to them. A husband may be compensated for 
[*350] the loss of his wife's services. To say that the 
wrongdoer was negligent as to the husband as well as to 
the wife is merely an attempt to fit facts to theory. An 
insurance company paying a fxe loss recovers [**lo31 
its payment of the negligent incendiary. We speak of 
subrogation -- of suing in the right of the insured. Be-
hind the cloud of words is the fact they hide, that the act, 
wrongful as to the insured, has also injured the company. 
Even if it be hue that the fault of father, wife or insured 
will prevent recovery, it is because we consider the 
original negligence not the proximate cause of the injury. 
(Pollock, Torts [12th ed.], 463.) 

In the well-known Polemis Case [***20] (1921, 3 
K. B. 5601, Scrutton, L. J., said that the dropping of a 
plank was negligent for it might injure "workman or 
cargo or ship." Because of either possibility the owner of 
the vessel was to be made good for his loss. The act be- 
ing wrongful the doer was liable for its proximate results. 
Criticized and explained as this statement may have 
been, I think it states the law as it should be and as it is. 
( Smith v. London & Southwestern Ry. Co., (1870-711 6 
C. P. 14; Anthony v. Slaid, 52 Mass. 290; Wood v. Penn. 
R. R. Co., 177 Penn. St. 306; Trashansky v. Hershkovitz, 
239 N. Y. 452.) 

The proposition is this. Every one owes to the world 
at large the duty of refraining from those acts that may 
unreasonably threaten the safety of others. Such an act 
occurs. Not only is he wronged to whom harm might 
reasonably be expected to result, but he also who is in 
fact injured, even if he be outside what would generally 

be thought the danger zone. There needs be duty due the 
one complaining but this is not a duty to a particular in- 
dividual because as to him harm might be expected. 
Harm to some one being the natural result of the act, not 
only that one alone, [***21] but all those in fact injured 
may complain. We have never, I think, held otherwise. 
Indeed in the Di Caprio case we said that a breach of a 
[*351] general ordinance defining the degree of care to 
be exercised in one's calling is evidence of negligence as 
to every one. We did not limit this statement to thosc 
who might be expected to be exposed to danger. Unrea-
sonable risk being taken, its consequences are not con- 
fined to those who might probably be hurt. 

If this be so, we do not have a plaintiff suing by 
"derivation or succession." Her action is original and 
primary. Her claim is for a breach of duty to herself --
not that she is subrogated to any right of action of the 
owner of the parcel or of a passenger standing at the 
scene of the explosion. 

The right to recover damages rests on additional 
considerations. The plaintiffs rights must be injured, 
and this injury must be caused by the negligence. We 
build a dam, but are negligent as to its foundations. 
Breaking, it injures property down stream. We are not 
liable if all this happened because of some reason other 
than the insecure foundation. But when injuries do result 
from our unlawful act we are liable for the ("""221 con-
sequences. It does not matter that they are unusual, un- 
expected, unforeseen and unforseeable. But there is one 
limitation. The damages must be so connected with the 
negligence that the latter may be said to be the proximate 
cause of the former. 

These two words have never been given an inclusive 
definition. What is a cause in a legal sense, still more 
what is a proximate cause, depend in each case upon 
many considerations, as does the existence of negligence 
itself. Any philosophical doctrine of causation does not 
help us. A boy throws a stone into a pond. The ripples 
spread. The water level rises. The history of that pond is 
altered to all eternity. It will be altered by other causes 
also. Yet it will be forever the resultant of all causes 
combined. Each one will have an influence. How great 
only omniscience can say. You may speak of a chain, or 
if you please, a net. An analogy is of little aid. [*352] 
Each cause brings about future events. Without each the 
future would not be the same. Each is proximate in the 
sense it is essential. But that is not what we mean by the 
word. Nor on the other hand do we mean sole cause. 
There is no such thing. 

Should analogy [***23] be thought helpful, how- 
ever, I prefer that of a stream. The spring, starting on its 
journey, is joined by tributary after tributary. The river, 
reaching the ocean, comes from a hundred sources. No 
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man may say whence any drop of water is derived. Yet 
for a time distinction may be possible. Into the clear 
creek, brown swamp water flows from the left. Later, 
from the right comes water stained by its clay bed. The 
three may remain for a space, sharply divided. But at 
last, inevitably no trace of separation remains. They are 
so commingled that all distinction is lost. 

As we have said, we cannot trace the effect of an act 
to the end, if end there is. Again, however, we may trace 
it part of the way. A murder at Serajevo may be the nec- 
essary antecedent to an assassination in London twenty 
years hence. An overturned lantern may bum all Chi- 
cago. We may follow the fire from the shed to the last 
building. We rightly say the fire started by the lantern 
caused its destruction. 

A cause, but not the proximate cause. What we do 
mean by the word "proximate" is, that because of con- 
venience, of public policy, of a rough sense of justice, 
the law arbitrarily declines to trace a series [***24] of 
events beyond a certain point. This is not logic. It is 
practical politics. Take our rule as to fires. Sparks from 
my burning haystack set on fire [**lo41 my house and 
my neighbor's. I may recover from a negligent railroad. 
He may not. Yet the wrongful act as directly harmed the 
one as the other. We may regret that the line was drawn 
just where it was, but drawn somewhere it had to be. We 
said the act of the railroad was not the proximate cause 
of our neighbor's fire. Cause it surely was. The words 
we used were [*3531 simply indicative of our notions of 
public policy. Other courts think differently. But some- 
where they reach the point where they cannot say the 
stream comes from any one source. 

Take the illustration given in an unpublished manu- 
script by a distinguished and helpful writer on the law of 
torts. A chauffeur negligently collides with another car 
which is filled with dynamite, although he could not 
know it. An explosion follows. A, walking on the side- 
walk nearby, is killed. B, sitting in a window of a build- 
ing opposite, is cut by flying glass. C, likewise sitting in 
a window a block away, is similarly injured. And a fur- 
ther illustration. A [***25] nursemaid, ten blocks away, 
startled by the noise, involuntarily drops a baby from her 
arms to the walk. We are told that C may not recover 
while A may. As to B it is a question for court or jury. 
We will all agree that the baby might not. Because, we 
are again told, the chauffeur had no reason to believe his 
conduct involved any risk of injuring either C or the 
baby. As to them he was not negligent. 

But the chauffeur, being negligent in risking the col- 
lision, his belief that the scope of the harm he might do 
would be limited is immaterial. His act unreasonably 
jeopardized the safety of any one who might be affected 
by it. C's injury and that of the baby were directly trace- 

able to the collision. Without that, the injury would not 
have happened. C had the right to sit in his office, secure 
from such dangers. The baby was entitled to use the 
sidewalk with reasonable safety. 

The true theory is, it seems to me, that the injury to 
C, if in truth he is to be denied recovery, and the injury to 
the baby is that their several injuries were not the proxi- 
mate result of the negligence. And here not what the 
chauffeur had reason to believe would be the result of his 
conduct, but what [***26] the prudent would foresee, 
may have a bearing. May have some bearing, for the 
problem [*354] of proximate cause is not to be solved 
by any one consideration. 

It is all a question of expediency. There are no fixed 
rules to govern our judgment. There are simply matters 
of whlch we may take account. We have in a somewhat 
different connection spoken of "the stream of events." 
We have asked whether that stream was deflected --
whether it was forced into new and unexpected channels. 
( Donnelly v. Piercy Contracting Co., 222 N. Y. 210). 
This is rather rhetoric than law. There is in truth little to 
guide us other than common sense. 

There are some hints that may help us. The proxi- 
mate cause, involved as it may be with many other 
causes, must be, at the least, something without which 
the event would not happen. The court must ask itself 
whether there was a natural and continuous sequence 
between cause and effect. Was the one a substantial fac- 
tor in producing the other? Was there a direct connection 
between them, without too many intervening causes? Is 
the effect of cause on result not too attentuated? Is the 
cause likely, in the usual judgment of mankind, to pro- 
duce [***27] the result? Or by the exercise of prudent 
foresight could the result be foreseen? Is the result too 
remote from the cause, and here we consider remoteness 
in time and space. ( Bird v. St. Paul F. & M. Ins. Co., 
224 N. Y. 47, where we passed upon the construction of a 
contract -- but something was also said on this subject.) 
Clearly we must so consider, for the greater the distance 
either in time or space, the more surely do other causes 
intervene to affect the result. When a lantern is over- 
turned the firing of a shed is a fairly direct consequence. 
Many things contribute to the spread of the conflagration 
-- the force of the wind, the direction and width of 
streets, the character of intervening structures, other fac- 
tors. We draw an uncertain and wavering line, but draw 
it we must as best we can. 

Once again, it is all a question of fair judgment, al- 
ways [*355] keeping in mind the fact that we endeavor 
to make a rule in each case that will be practical and in 
keeping with the general understanding of mankind. 

Here another question must be answered. In the 
case supposed it is said, and said correctly, that the 
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chauffeur is liable for the direct effect of the explosion 
[***28) although he had no reason to suppose it would 
follow a collision. "The fact that the injury occurred in a 
different manner than that which might have been ex-
pected does not prevent the chauffeur's negligence from 
being in law the cause of the injury." But the natural re- 
sults of a negligent act -- the results which a prudent man 
would or should foresee -- do have a bearing upon the 
decision as to proximate cause. We have said so repeat- 
edly. What should be foreseen? No human foresight 
would suggest that a collision itself might injure one a 
block away. On the contrary, given an explosion, such a 
possibility might be reasonably expected. I think the 
direct connection, the foresight of which the courts 
[**105] speak, assumes prevision of the explosion, for 
the immediate results of which, at least, the chauffeur is 
responsible. 

It may be said this is unjust. Why? In fairness he 
should make good every injury flowing from his negli- 
gence. Not because of tenderness toward him we say he 
need not answer for all that follows his wrong. We look 
back to the catastrophe, the fire kindled by the spark, or 
the explosion. We trace the consequences -- not indefi- 
nitely, but to a certain [***29) point. And to aid us in 
fixing that point we ask what might ordinarily be ex-
pected to follow the fire or the explosion. 

This last suggestion is the factor which must deter- 
mine the case before us. The act upon which defendant's 
liability rests is knocking an apparently harmless pack- 
age onto the platform. The act was negligent. For its 
proximate consequences the defendant is liable. If its 

contents were broken, to the owner; if it fell upon and 
crushed a passenger's foot, then to him. If it exploded 
[*356) and injured one in the immediate vicinity, to him 
also as to A in the illustration. Mrs. Palsgraf was stand- 
ing some distance away. How far cannot be told from 
the record -- apparently twenty-five or thirty feet. Per- 
haps less. Except for the explosion, she would not have 
been injured. We are told by the appellant in his brief "it 
cannot be denied that the explosion was the direct cause 
of the plaintiffs injuries." So it was a substantial factor in 
producing the result -- there was here a natural and con- 
tinuous sequence -- direct connection. The only interven- 
ing cause was that instead of blowing her to the ground 
the concussion smashed the weighing machine which in 
[***30] turn fell upon her. There was no remoteness in 
time, little in space. And surely, given such an explosion 
as here it needed no great foresight to predict that the 
natural result would be to injure one on the platform at 
no greater distance from its scene than was the plaintiff. 
Just how no one might be able to predict. Whether by 
flying fragments, by broken glass, by wreckage of ma-
chines or structures no one could say. But injury in some 
form was most probable. 

Under these circumstances I cannot say as a matter 
of law that the plaintiffs injuries were not the proximate 
result of the negligence. That is all we have before us. 
The court refused to so charge. No request was made to 
submit the matter to the jury as a question of fact, even 
would that have been proper upon the record before us. 

The judgment appealed from should be affirmed, 
with costs. 
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This is an appeal by allowance from the opinion and or- 
der of the Superior Court vacating the judgment entered 
by the Court of Common Pleas of Cambria County, and 
entering a judgement notwithstanding the verdict 
("j.n.o.v.") for Pennsylvania [*I291 Glass Sand Corpo- 
ration ("AppelIee"). n l  We granted review limited to the 
following two issues: first, whether the Superior Court 

erred in determining that Appellants' strict liabil-
itylfailure-tc-warn cause of action would not lie as a mat- 
ter of law; second, whether the "sophisticated user" de- 
fense applied to this case. For reasons that differ from 
those relied upon by the Superior Court, we affirm. 

nl In both the trial court and the Superior 
Court, this matter was consolidated with another 
case, Harmotta v. Walter C. Best, Inc., et al.. The 
Harmotta matter is not before this Court and thus 
it will not be discussed in this opinion. 

[***2] 

Floyd Phillips ("Appellant-Husband") was employed 
as a foundry worker from 195 1 to 198 1 by United States 
Steel Corporation ("Employer-U.S. Steel"). Throughout 
his career, Appellant-Husband performed various tasks 
which brought him into contact with silica sand. n2 Em- 
ployer-U.S. Steel purchased [**1170] silica sand from 
several different vendors, one of which was Appellee. 

n2 The foundry industry employs silica sand 
in the production of molds from which steel cast- 
ings are made. For more than half a century, ex- 
posure to silica sand has been linked with the de- 
velopment of silicosis, a disease which causes 
scarring of the lungs. 

A chest x-ray taken March 4, 1985 revealed that 
Appellant-Husband had contracted silicosis. In 1986, 
Appellant-Husband and his wife commenced suit based 
on both strict liability and negligence theories of recov- 
ery. Appellants' strict liability claim against Appellee 
asserted that Appellee was liable because it had failed to 
warn Appellant-Husband that exposure to silica sand 
could cause silicosis. [***3] 

The jury returned a verdict in favor of Appellee on 
the negligence count, but afforded relief to Appellants on 
the strict liability claim. Appellee filed a motion for post- 
trial relief, requesting the entry of a j.n.0.v. on the strict 
liability count. This motion was denied and Appellee 
appealed. 

The Superior Court vacated the order of the trial 
court and entered a j.n.0.v. in favor of Appellee. The 
Superior Court determined that Appellee could not be 
held liable on the strict liability claim as a matter of law, 
and gave two reasons to support its determination. First, 
the Superior Court decided [*I301 that silica sand was 
not an "unreasonably dangerous" product, and thus A p  
pellee could not be held strictly liable as a matter of law. 
The Superior Court's second reason was that Appellee 
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was shielded from liability by the negligence-based de- 
fense of SS 388 of the Restatement (Second) of Torts, a 
defense which is commonly referred to as the "sophisti- 
cated user" defense. n3 The Superior Court noted that its 
application of 5 388 to this matter was the first time that 
the defense had ever been applied to a $ 402A case. Ap- 
pellants appealed to this Court, and we granted allocatur. 
n4 

n3 As the learned Judge Hudock noted in his 
concurring opinion below, such discussion of a 
possible defense for Appellee was dicta as the 
majority had already determined that Appellee 
could not be held strictly liable as a matter of law. 
Phillips, 428 Pa. Super. 167, 186, 630 A.2d 874, 
884 (concurring opinion). 

[***4] 

n4 We granted allocatur on two separate 
dates. We fust granted allocatur on May 11, 
1994, and limited review to the "sophisticated 
user" issue. Subsequently, we granted allocatur 
on March 8,1995 to determine whether the Supe- 
rior Court properly held that Appellee was not 
strictly liable as a matter of law. 

In reviewing this entry of a j.n.o.v., we note that 

there are two bases upon which a judgment n.0.v. can be 
entered: one, the movant is entitled to judgment as a mat- 
ter of law, andlor two, the evidence was such that no two 
reasonable minds could disagree that the outcome should 
have been rendered in favor of the movant. With the first 
a court reviews the record and concludes that even with 
all factual inferences decided adverse to the movant the 
law nonetheless requires a verdict in his favor .. . . 

Moure v. RaeuchIe, 529 Pa. 394, 402-403, 604 A.2d 
1003, 1007 (1992) (citations omitted). In this instance, 
the Superior Court relied on the first basis and deter- 
mined that Appellee was entitled to a j.n.0.v. as a matter 
of law. In examining this determination, our scope of 
review [***5] is plenary, as it is with any review of 
questions of law. See Young v. Young, 507 Pa. 40, 44, 

In this case, our first inquiry is whether the Superior 
Court correctly determined that Appellee, as a matter of 
law, cannot be held liable on the strict liability failure to 
warn claim. We [*I311 conclude that the result reached 
by the Superior Court was correct, aIthough our reason- 
ing in support of this holding differs &om that offered by 
the lower court. 

Strict liability allows a plaintiff to recover where a 
product in "a defective condition unreasonably danger- 
ous to the user or consumer" causes harm to the plaintiff. 
Section 402A. Restatement (Second) of Torts. See also 
Webb v. Zern, 422 Pa. 424, 427, 220 A.2d 853, 854 
(1966) (adopting $ 402A). There are three different 
types of defective conditions that can give rise to a strict 
liability claim: design defect, manufacturing defect, and 
failure-to-warn defect. Walton v. A VCO Corp.. 530 Pa. 
568, 576, 610 A.2d 454, 458 (1992). Only the third type, 
the failure-to-warn [**1171] defect, was alleged in this 
case, A product is defective due to a failure-to-warn 
where the product was "distributed without sufficient 
warnings [***6] to notify the ultimate user of the dan- 
gers inherent in the product." Mackowick v. Westing-
house Electric, 525 Pa. 52, 56, 575 A.2d 100, 102 
(I 990). 

As with the other two types of strict liability claims, 
a plaintiff raising a failure-to-warn claim must establish 
only two things: that the product was sold in a defective 
condition "unreasonably dangerous" to the user, n5 and 
that the defect caused plaintiffs injury. Walton, 530 Pa. 
at 576, 610 A.2d at 458. TO establish that the product 
was defective, the plaintiff must show that a warning of a 
particular danger was either inadequate or altogether 
lacking, and that this deficiency in warning made the 
product "unreasonably dangerous." For the plaintiff in a 
failure-to-warn claim to establish the second element, 
causation, the plaintiff must demonstrate that the user of 
the product would have avoided the risk had he or she 
been warned of it by the seller. See Sherk v. Daisy-
Heddon, 498 Pa. 594, 598, 602, 450 A.2d 615, 617 and 
619 (1982) [*I321 (plurality opinion). If the plaintiff 
fails to establish either of these two elements, the plain- 
tiff is barred from recovery as a matter of law. n6 

n5 The determination of whether an alleged 
defect would render a product "unreasonably 
dangerous" is a question of law. Azzarello v. 
Black Brothers Company, Inc., 480 Pa. 547, 558, 
391 A.2d 1020, 1026 (Pa. 1978). Thus, it is in- 
cumbent upon the trial judge to "decide whether, 
under plaintiffs averment of the facts, recovery 
would be justified" prior to submitting the case to 
the jury. Id. 

,***TI  

n6 See also Ayers v. Johnson & Johnson 
Baby Products Co., 1 I 7 Wash. 2d 747, 818 P.2d 
1337 (1992). In Ayers, our sister state of Wash- 
ington provided an excellent analysis of the cau- 
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sation issue in the context of a strict liability fail- 
ure-to-warn claim. 

In this matter, Appellants failed to cany their bur- 
den: regardless of whether Appellee's silica sand was 
defective due to a lack of a warning, Appellants cannot 
recover because they have failed to establish causation. 

Appellants did attempt to establish that the alleged 
defect, Appellee's failure-to-warn, caused Appellant-
Husband's injury. Appellants introduced the testimony of 
Appellant-Husband that he had never been told of the 
health hazards of silica sand, and did not know that he 
could injure his lungs due to exposure to silica dust. See, 
e.g., R.R. at 464 and 466. Appellee introduced rebuttal 
evidence that Employer-U.S. Steel provided dust masks 
to its workers and also had an extensive employee train- 
ing program to educate its workers about the dangers of 
silica sand. See, e.g., 879, 1017-1019. Also, Appellee 
introduced [***8] into evidence that Appellant-Husband 
had stated during a deposition that he knew exposure to 
silica sand was harmful. See, e.g., R.R. at 487-488. The 
jury found Appellee's version to be the more credible; it 
specifically determined that Appellant-Husband knew 
that he could contract silicosis by exposing himself to 
respirable silica dust, and voluntarily proceeded to ex- 
pose himself to the product. Special Verdict Form RE: 
Floyd Phillips, R.R at p. 1666. Thus, Appellants did not 
and cannot establish that Appellee's alleged failure to 
warn about the dangers of silica sand caused Appellant- 
Husband's silicosis because, as the jury found, Appellant- 
Husband knew of that risk about which the missing 
warning would have cautioned. 

This holding is consistent with prior case law. In 
Sherk v. Daisy-Heddon, supra, plaintiff's decedent was 
killed wben a fiend of the decedent fired a BB gun at the 
decedent's head. Plaintiff alleged that the manufacturer 
should be held strictly liable because it had failed to 
warn the user of the dangers of [*I331 a BB gun. It was 
established at trial that the user actually knew of the dan-
gers of the BB gun even absent the warning. Based on 
this actual [***9j knowledge of the danger on the part of 
the user, Mr. Justice Roberts, writing the opinion an-
nouncing the Judgment of the Court, reasoned that the 
manufacturer could not be held strictly liable since the 
alleged deficiency in the warnings was not the cause of 
the accident. n7 

n7 We note that while we come to the same 
conclusion as was reached by the Superior Court, 
our reasoning differs from that offered by the 
lower court. 

The Superior Court determined that Appel- 
lee's product was not in a defective condition un- 
reasonably dangerous to the consumer. The court 
trained its analysis on the hazards and efficacy of 
silica sand in general. This was not the proper fo- 
cus of the court's analysis. Ln a failure-to-warn 
claim, the allegation is not that the product in 
general is defective, but rather is that the product 
was defective because it lacked a warning to 
make it safe. Thus, the analysis here should have 
been on whether Appellee's product was defec- 
tive absent a warning. 

Although we do not approve of the Superior 
Court's analysis of whether Appellee's product 
was defective, neither do we mean to intimate 
that their ultimate conclusion on this issue was 
necessarily incorrect. We need not and do not 
here determine whether Appellee's product was 
indeed defective absent a warning; rather, our de- 
cision is based upon the determination that entry 
of a j.n.0.v. in Appellee's favor was appropriate 
because Appellant had failed, as a matter of law, 
to establish causation. 

Finally, we emphasize that this opinion does 
not speak to the doctrine that the duty to warn is 
nondelegable. See Walton, 530 Pa at 577, 610 
A.2d at 459. Whether Appellee breached its duty 
to warn would be relevant to determining whether 
Appellee's product was defective absent a warn- 
ing, an issue which is not addressed by this Court. 
Thus, this opinion does not abrogate or in any 
manner modify the non-delegability doctrine 
enunciated in Walton. 

[**I1721 Since we have resolved the first issue in 
favor of Appellee, we need not discuss the merits of im- 
porting the negligence-based "sophisticated user" de-
fense embodied in $S 388of the Redatement (Second) of 
Torts into our strict liability law. To discuss whether 
Appellee would have a defense to a strict liability claim 
after we have decided that no strict liability action will 
lie would be to engage in mere obiter dicta. An analysis 
of whether a $ 388 defense may be raised in a strict li- 
ability action must thus await a future case. 

Accordingly, for the reasons stated herein, we affum the 
disposition of the Superior Court. 

[*I341 Mr. Justice Zappala concurs in the result. 

Mr. Justice Montemuro is sitting by designation. 
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OPINION: 

[*360] [**395] Plaintiffs Bruce Powell and Dale 
Mereness appeal from a summary judgment granted in 
favor of defendant Standard Brands Paint Company 
(Standard Brands) in an action for personal injuries. We 
affirm. 

Factual and Procedural Background 

As relevant to this appeal, the complaint prepared by 
plaintiffs' attorneys stated that defendant Standard 
Brands and other defendants were the suppliers or manu- 
facturers "of certain equipment and cleaning solvents, 

specifically being, but not limited to a buffer andlor thin- 
ner referred to herein." The complaint further alleged that 
Standard Brands and other defendants "negligently and 
carelessly operated, controlled, warned, supplied, main- 
tained, managed, designed, manufactured, or modified 
said buffer andlor thinner which proximately caused the 
injuries and [***2] damages to plaintiff as herein de- 
scribed." Paragraph [**396] X of the complaint pleaded 
in pertinent part, "That on or about June 10, 1982, . . . 
while pfaintzff was stripping a tile floor with said buffer 
and thinner, an explosion occurred due to the negligence 
of the defendants, and each of them, proximately causing 
the hereinafter described injuries and damages to plain- 
tiff." (Italics added.) 

[*361] As relevant here, plaintiff sought recovery 
for damages on theories of negligence and strict liability. 

In moving for summary judgment, Standard Brands 
competently showed that plaintiffs commenced work on 
June 9, 1982, using lacquer thinner supplied by Standard 
Brands to remove sealer fiom ceramic tile. They worked 
without incident throughout the evening until they had 
used up the Standard Brands lacquer thinner. However, 
plaintiffs were unable to finish the job on June 9. The 
following day, June 10, plaintiffs' employer ordered two 
five-gallon containers of lacquer thinner from codefen- 
dant Harris Automotive (Harris). This lacquer thinner 
was manufactured by codefendant Grow Chemical Coat- 
ings Company (Grow). n l  Working in an area approxi- 
mately 25-50 feet from where [***3] they had worked 
the previous evening, plaintiffs commenced pouring the 
Grow lacquer thinner on the tile floor and buffing the 
thinner with the electric buffer. During this operation, an 
explosion occurred, seriously injuring both plaintiffs and 
giving rise to the instant lawsuit. 

nl  The declarations submitted on the motion 
for summary judgment do not indicate whether 
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the Grow thinner contained warnings. Defendant 
asks us to take judicial notice of evidentiary ma- 
terials submitted by codefendant Harris in the 
trial court in connection with a motion for sum- 
m a r -  judgment heard after this case was on ap- 
peal. Since the materials were not before the trial 
court when it ruled on Standard Brands' motion, 
the request for judicial notice is denied. Plain-
tiffs' complaint alleged that defendants Grow and 
Harris wrongfully failed to warn of risks of their 
product. The burden was on defendant Standard 
Brands to refute those pleaded allegations by 
competent evidence. (See Conn v. National Can 
Corp. (1981) 124 Cal.app.3d 630, 639 [I77 
Ca1.Rptr. 4451.) It did not do so. For present 
purposes, we must assume the unchallenged alle- 
gations of the complaint control and that the 
Grow lacquer thinner contained inadequate warn- 
ings. 

1***4] 

Plaintiffs relied primarily on the declaration of 
plaintiff Powell. n2 Powell declared that the lacquer 
thinner purchased from Standard Brands contained nei- 
ther warnings nor safety instructions and that "Had any- 
one at Standard Brands advised us of the dangerous na- 
ture of lacquer thinner or of its highly flammable charac- 
teristics, I would not have used it on the job and would 
not have been using it at the time of my injury." 

n2 Plaintiffs' attorneys filed an inordinately 
truncated response to the motion for summary 
judgment. Their two and one-half page memo-
randum of points and authorities cited only one 
case -- Sindell v. Abbott Laboratories (1980) 26 
Cal.3d 588 [I63 Cal Rptr. 132, 607 P.2d 924, 2 
A.L.R4th 1061J -- on the question of applicable 
tort duties 

The trial court granted the motion and plaintiffs ap- 
peal from the summary judgment entered in favor of 
Standard Brands. 

Discussion 

(I a) The purpose of a motion for summary judgment 
is to determine if there are any triable [***5] issues of 
material fact, or whether the moving party is [*362] 
entitled to judgment as a matter of law. ( Miller v. Bech- 
tel Corp. (1983) 33 C d 3 d  874 [I91 Cal.Rptr. 619, 663 
P.2d 1771.) (2) Because summary judgment is a drastic 
procedure all doubts should be resolved in favor of the 
party opposing the motion. ( Palma v. US. Industrial 
Fasteners, Znc. (1984) 36 Cal.3d 171, 183 [203 Cal.Rptr. 

626, 681 P.2d 8931.) However, where, as here, the facts 
are not in dispute, summary judgment is properly granted 
when dispositive issues of law are determined in favor of 
the moving party. ( ANis-Chalmers Corp. v. City of Ox-
nard (1981) 126 Cal.App.3d 814, 818 [I79 Cal.Rptr. 
1.591; see Miller v. Bechtel Corp., supra, 33 CaL3d at p. 
876.) 

(3a) As best we understand it, plaintiffs assert on 
appeal that Standard Brands owed them a duty to warn 
them of the dangerous properties of its lacquer thinner, 
that it breached its duty to warn, and that its failure to 
warn was a legal proximate cause of the injuries suffered 
by plaintiffs. To our knowledge, no reported decision 
has held a manufacturer [***6] liable for its failure to 
[**397] warn of risks of using its product, where it is 
shown that the immediate efficient cause of injury is a 
product manufactured by someone else. Unfortunately, 
in addressing the merits of plaintiffs' important and novel 
contention, we fmd the meagre brief filed by plaintiffs' 
attorneys of little assistance. n3 Needless to say, how- 
ever, we believe our own research has produced a correct 
result. 

(4a) (5a) The premise of plaintiffs' argument is 
clearly correct; a manufacturer owes a foreseeable user 
of its product a duty to warn of risks of using the prod- 
uct. (See, e.g., Finn v. G. D. Searle & Co. (1984) 35 
Cal.3d 691, 699 [200 CaLRptr. 870, 677 P.2d I1 471; 
Barker v. Lull Engineering Co. (1978) 20 CaL3d 413, 
428 [I43 Cal.Rptr. 225. 573 P.2d 443, 96 A.L.R.3d I]; 
Cavers v. Cushman Motor Sales, Inc. (1979) 95 
Ca/.App.3d 338, 347 [I57 Cal.Rptr. 1421; Burke v. Al- 
maden Vineyards. Inc. (1978) 86 CaLApp.3d 768, 772 
[I50 Cal.Rptr. 4191; Barth v. B.F. Goodrich Tire Co. 
(1968) 265 Cal.App.2d 228, 244-245 [71 Cal.Rptr. 3061; 
[***7] Can* v. Hercules Powder Co. (1965) 237 
Cal.App.2d 44, 54-55 [46 Cal.Rptr. 5521 [all decided 
upon principles of strict liability]; see also McEvoy v. 
American Pool Corp. (1948) 32 Cal.2d 295 [I95 P.2d 
7831; Tingey v. E. F. Houghton & Co. (1947) 30 Cal.2d 
97, 103 [I79 P.2d 8071; Larramendy v. Mjres (1954) 
126 Cal.App.2d 636, 640 [272 P.2d 8241; Gall v. Union 
Ice Company [*363] (1951) 108 Cal.App.2d 303, 310 
[239 P.2d 481 [all decided upon principles of negli- 
gence].) n4 

n4 Section 388 of both the Restatement First 
and Second of Torts states: "One who supplies di- 
rectly or through a third person a chattel for an- 
other to use is subject to liability to those whom 
the supplier should expect to use the chattel with 
the consent of the other or to be endangered by its 
probable use, for physical harm caused by the use 
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of the chattel in the manner for which and by a 
person for whose use it is supplied, if the supplier 

"(a) knows Or has know that the 
is Or is likely to be for the use 

for which it is supplied, and 

"(b) has no reason to believe that those for 
whose use the chattel is supplied will realize its 
dangerous condition, and 

"(c) to exercise reasonable care in-
form them of its dangerous condition Or of the 
facts which make it likely to be dangerous." 

[***8] 

(3b) Standard Brands has not refuted plaintiffs' 
pleaded assertions that said defendant owed plaintiffs a 
duty to warn of risks of its product and that it breached 
its duty. However, the evidence is undisputed that the 
immediate efficient cause of plaintiffs' injuries was the 
explosion of a product manufactured not by Standard 
Brands but rather by Grow. The question vosed is 
whether Standard ~ rands '  failure to warn was' a legal 
proximate cause of plaintiffs' injuries. We conclude, in 
the circumstances of this case, it was not. 

(6) As a general rule, the imposition of liability in 
tort for personal injuries depends upon a showing by the 
plaintiff that his or her injuries were caused by the act of 
the defendant or by an instrumentality under the defen- 
danfs control. ( Sindell v. Abbott Laboratories, supra, 
26 Cal.3d at p. 597.) "(7) Proximate cause is a necessary 
element of both negligence and strict products liability 
actions. [Citations.]" ( Bigbee v. Pacgfic Tel. & Tel. Co. 
(1983) 34 Cal.3d 49, 54, fn. 4 (192 Cal.Rptr. 857, 665 
P.2d 9471.) 

In Bigbee v. Paci$c Tel. & Tel. Co., supra, [***9] 
our Supreme Court characterized the questions of duty 
and proximate cause as presenting "the same issue in 
different guises." (34 Cal.3d at p. 56.) Each construct, 
said the court, involves the question wether the risk of 
injury to the plaintiff was reasonably foreseeable. (Ibid.) 
The court stated that ordinarily foreseeability is a ques-
tion of fact for the jury. (Ibid.) (8) However, the ques- 
tion of reasonable foreseeability may be decided as a 
question of law if, under the undisputed facts, there is no 
room for a reasonable difference of opinion. (Ibid.; see, 
e.g., Richard v. Stanley (1954) 43 Cal.2d 60, 66 [271 
P.2d 231 (opn. by Traynor, J.) [as a matter of law, defen- 
dant who left keys in car had no reason to [**398] be-
lieve that a car thief would be an incompetent driver]; 
compare Palma v. US. Industrial Fasteners, Inc., supra, 
36 Cal.3d atpp. 183- 186.) 

[*364] (9) Where a defendant has committed a 
wrongful act, and where a third person also commits a 

later wrongful act, and both are alleged to have caused 
plaintiffs injuries, the courts have asked whether the 
subsequent act of the [***lo] third party was a super- 
seding cause that served to break the requisite chain of 
causation between wronghi and the in- 

jury. (See, e.g., Stultz v. Benson Lumber Co. (1936) 6 
Ca1.2d 688, 693 [59 P.2d 100] [negligence of assembler 
of scaffold using defective board without inspection was 
superseding cause exonerating manufacturer of defective 
board from liability].) Whether the act of the third person 
is a superseding cause depends in part on whether it (and 
plaintiffs injury) was reasonably foreseeable. n5 

n5 Section 442A of the Restatement Second 
of Tor& provides: "Where the negligent conduct 
of the actor creates or increases the foreseeable 
risk of harm through the intervention of another 
force, and is a substantial factor in causing the 
harm, such intervention is not a superceding 
cause." (Italics added.) 

(3c) On the undisputed facts tendered in this case, 
we conclude the explosion of Grow's product, and plain- 
tiffs' consequent [***llj injuries, were not reasonably 
foreseeable consequences of Standard Brands' failure to 
warn as a matter of law. We explain. 

(3d) (4b) (5b) Although there appears to be some 
uncertainty about the knowledge required of a manufac- 
turer to justify liability for failure to warn of its product 
(see Finn v. G. D. Searle & Co., supra, 35 CaL3d af p. 
699), it is clear the manufacturer's duty is restricted to 
warnings based on the characteristics of the manufac-
turer's bwnproduct. (See, e.g., Sindell v. Abbott Labora- 
tories, supra, 26 CaL 3d at p. 61 I; Cronin v. .IB.E. Olson 
Corp. (1972) 8 Cal.3d 121, 129 [I04 Cal.Rptr. 433, 501 
P.2d 11531; Blackwell v. Phelps Dodge Corp. (1984) 
157 Cal.App.3d 372, 3 77 [203 Cal. Rptr. 7061; Garman 
v. Magic CheJ; Inc. (1 981) 11 7 Cal.App.3d 634, 638 [I 73 
Cal.Rptr. 201.) Understandably, the law does not require 
a maufacturer to study and analyze the products of oth- 
ers and to warn users of risks of those products. A 
manufacturer's decision to supply warnings, and the na- 
ture of any warnings, are therefore necessarily based 
[***I21 upon and tailored to the risks of use of the 
manufacturer's own product. Thus, even where the manu- 
facturer erroneously omits warnings, the most the manu- 
facturer could reasonably foresee is that consumers 
might be subject to the risks of the manufacturer's own 
product, since those are the only risks he is required to 
know. 

From the foregoing, it follows that if plaintiffs the- 
ory of liability (asserted on appeal) has any validity, it 
would be limited to situations where the risks of use of 
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the product immediately causing injury are identical to 
the risks of use of the product previously used with in- 
adequate warnings. [*3651 No other risks are reasona- 
bly foreseeable. As a practical matter, a contmy conclu- 
sion would require each manufacturer to ascertain the 
risks of products manufactured by others within an in-
dustry and to warn of the highest risks a consumer might 
encounter. Such a requirement would place on each 
manufacturer an untoward duty and would penalize in- 
ventive manufacturers whose products are, in fact, of 
lower risk than other products in the industry. 

(10) (3e) We therefore believe the theory of liability 
now asserted by plaintiffs would require [***I31 at a 
minimum that: (a) the product immediately causing in- 
jury (product B) was subject to the same generic descrip- 
tion as the product previously used with inadequate 
warnings (product A), e.g., "lawnmower," "electric drill," 
"aspirin," etc.; (b) product B was generally used for the 
same purposes as product A by consumers; (c) product 
B's warnings were inadequate; and (d) product B had 
risks of use identical to those of product A. This theory 
of liability gains credence to the extent a generically 
[**399) identical product (with presumably identical 
risks of use) is made by a limited number of manufactur- 
ers in an industry, and there is an industry-wide practice 
of omitting warnings on the product. (See, e.g., Hall v. 
E. I. Du Pont de Nemours & Co., Inc. (E.D.N. Y 1972) 
345 F.Supp. 353, see also Sindell v. Abbott Laborato- 
ries, supra, 26 Cal.3d at pp. 607610.) In such a situa- 
tion, each manufacturer has reason to know that the risks 
of use associated with its product are the same as the 
risks of the other products and that a consumer will re- 
ceive no adequate warnings from the other products. n6 

n6 This would seem to be particularly so 
where there is little brand-name loyalty by con- 
sumers using the products, so any given manufac- 
turer could expect consumers to use generically 
identical products made by others in one industry. 

In this case we need not decide whether a manufac- 
turer who fails to warn of its product may be held liable 
for injuries immediately caused by the use of a product 
with the same generic description and identical risks of 
use, because it is clear plaintiffs' attorneys never pleaded 
facts necessary to support that legal theory, nor anything 
remoteIy resembling it, in the trial court. (See Finn v. G. 
D.Searle & Co., supra, 35 Cal.3d at p. 699; Sindell v. 
Abboft Laboratories, supra, 26 CaL3d at p. 605.) "((1) 

On motion for summary judgment the pIeadings define 
the issues; thus "'[In] the absence of some request for 
amendment there is no occasion to inquire about possible 

issues not raised by the pleadings.'" ( Krupp v. Mullen 
(1953) 120 Cal. App.2d 53, 57 1260 P.2d 6291; Garden- 
swartz v. Equitable etc. Soc. (193 7) 23 Cal.App.2d Supp. 
745, 752 [68 P.2d 3221; see Dawson v. Rash (1958) I60 
Cal.App.2d 154, 161 [324 P.2d 9591.)" ( Metromedia, 
Inc. v. City of San Diego (1980) 26 Cd.3d 848, 885 [I64 
Cal. Rptr. 51 0, 61 0 P.2d [*3661 4071.) We have recently 
[***I51 remarked, "The law and facts of a case bear a 
chicken and egg relationship. The law identifies the 
kin& of facts which are material to the case. The facts 
delimit the applicable propositions of law. [Citations.] 
Properly drafted pleadings display this recursive rela- 
tionship. (lb) The purpose of a summaty judgment pro- 
ceeding is to permit a party lo show that materialfactual 
claims arising from the pleadings need not be tried be- 
cause they are not in dispute." ( Andalon v. Superior 
Court (1984) 162 Cal.app.3d 600. 604-605 1208 
Gal-Rptr. 8991, fn. omitted, italics added.) 

(30 The complaint prepared by plaintiffs' attorneys 
did not plead that Standard Brands' absence of warnings 
caused plaintiffs to use a generically identical product, 
nor a product with the same risks of use, nor even a sub- 
stantially similar product, without knowledge of its dan- 
gers. Indeed, the complaint pleads no relationship of 
similarity whatsoever between the Standard Brands and 
the Grow products. Rather, the complaint prepared by 
plaintiffs' attorneys states plaintiffs were using Standard 
Brands' product when an explosion occurred. The com- 
plaint tendered [***I61 a theory that the Standard 
Brands product was the immediate efficient cause of 
injury, i.e., plaintiffs were using it when it exploded. 
That pleading was the one defendant had to encounter on 
its motion for summary jud,pent. ( Metromedia, Inc. v. 
City of San Diego, supra, 26 Cal.3d at p. 885.) Standard 
Brands showed, contrary to plaintiffs' pleading, plaintiffs 
were not using its product at the time of the explosion. 
Standard Brands therefore refuted the only theory of cau- 
sation pleaded by plaintiffs' attorneys. There was no 
other viable theory of causation pleaded, n7 and the trial 
court had [**400] no duty to invent one. "Neither a 
trial court nor a reviewing court in a civil action is obli- 
gated to seek out theories plaintiff might have advanced, 
or to articulate for him that which he has left unspoken." 
( Finn v. G. D. Searle & Co., supra, 35 Cal.3d at pp. 
701-702.) 

n7 Nor did plaintiffs' attorneys seek leave to 
amend their complaint. Nor was evidence pre- 
sented on the motion for summary judgment indi- 
cating the Standard Brands and Grow products 
were generically identical or had the same risks 
of use. Indeed, the only evidence on the question 
before the court was contained in the deposition 
testimony of Gary Fischer, who worked with 
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plaintiffs and actually purchased the Grow lac- 
quer thinner for their use. Fischer testified he had 
heard after the accident that the Grow lacquer 
thinner "was an extremely flammable lacquer 
thinner." The record presents no basis upon 
which an appropriate amendment of the corn-
plaint may be implied. (Compare Davis v. Cor-
dova Recreation & Park Dis. (1972) 24 
Cal.App.3d789, 794 (1 01 Cal.Rptr. 3581. 

We conclude, on the facts pleaded and adjudicated 
on the motion for summary judgment, it was not rea- 
sonably foreseeable as a matter of law that Standard 
Brands' failure to warn of risks of its product would 
cause plaintiffs to suffer injuries while using the product 
of another. (See Richards v. Stanley, supra, 43 Caf.2d at 
p. 66.) In the circumstances, the explosion [*367]of 
Grow's product was an intervening and superceding 
cause of injury to plaintiffs. Consequently, Standard 
Brands' failure to warn was not a proximate cause of 
plaintiffs' injuries as a matter of law. (See Sfultz v. Ben-

son Lumber Co., supra, 6 Cal.2d at p. 693.) Standard 
Brands' motion for summary judgment was properly 
granted. n8 

n8 We note in passing that Sindell v. Abbott 
Laboratories, supra, 26 Cal3d 588, does not aid 
plaintiffs. There, the product (the drug DES) was 
"produced from an identical formula" (P. 593.) 
Moreover, the case does not stand for the propo- 
sition that the manufacturer of product A is liable 
where the immediate efficient cause of a plain- 
tiffs injury is product B. The case merely shifted 
the burden of proof to defendants "to demonstrate 
that they could not have made the substance 
which injured plaintiff.. . ." (P. 612.) Here, in our 
view, Standard Brands has met its burden. 

[***I81 

The judgment is aff~rmed. 
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Court of Appeals of New York 


October 19,1976, Argued 
December 2,1976, Decided 

PRIOR HISTORY: 

Pulka v Edelman, 50 Ad2d 514. 

Appeal, by permission of the Appellate Division of 
the Supreme Court in the First Judicial Department, fiom 
an order of said court, entered November 6, 1975, which 
affirmed an order of the Appellate Term of the Supreme 
Court in the First Judicial Department, modifying a 
judgment of the Civil Court of the City of New York, 
New York County (Harry W. Davis, J.), which awarded 
judgment on the issue of liability in favor of defendant 
Ace Garage against plaintiff, notwithstanding a jury ver- 
dict in plaintiffs favor. The modification consisted of 
reversing so much of the judgment as set aside the ver- 
dict and awarded judgment to defendant, and reinstating 
the verdict. The following question was certified by the 
Appellate Division: "Was the order of the Appellate 
Term, as affirmed by this Court, properly made?" 

DISPOSITION: 

Order reversed, with costs, and the judgment of the 
Civil Court of the City of New York, New York County, 
reinstated. Question certified answered in the negative. 

CASE SUMMARY: 

PRoCEDUrUL POSTURE: Plaintiff, injured pedes- 
trian, sought review of the decision &om the Appellate 
Division of the Supreme Court in the First Judicial De- 
parrment wew York) which affirmed order by which 
the appellate term court modified a judgment of the civil 
court awarding a judgment on the issue of liability in 
favor of defendant gafage against the injured pedestrian 
notwithstanding a jury verdict in the injured pedestrian's 
favor. 

OVERVIEW: An injured pedestrian brought suit 
against the garage, seeking recovery for injuries sus- 
tained when the injured pedestrian was struck by a car 
while it was being driven out of the garage and across an 
adjacent sidewalk, by a patron of the garage. On review, 
the court held that the garage did not have a duty to con- 
trol the conduct of its patrons for the protection of off- 
premises pedestrians. The court held that to say that a 
duty to use care arose fiom the relationship of the garage 
to its patrons when there was no opportunity to hlfill 
that duty, would have placed an unreasonable burden on 
the garage. The court held that not all relationships give 
rise to a duty. The court held that foreseeability should 
not be employed as the sole means to create duty where 
none existed before. The court held that there was no 
basis in the law for the imposition of the burden on the 
garage. 

OUTCOME: The court reversed the order of the appel- 
late division, which awarded judgment to the injured 
pedestrian. The court reinstated the judgment of the civil 
court and held that the garage was not liable in negli- 
gence for the injured pedestrian's injuries. 

LexisNexis@) Headnotes 

Du3., Duly Cenmalb 
@Nl] Before a defendant may be held liable for negli- 
gence it must be that the defendant owes a duty to 
the plaintiff. In the absence of duty, there is no breach 
and without a there is no liabaty. 

Transportation Law >Private Motor Vehicles > T r a r i  
Regulation 
[HN2] The driver of a vehicIe withii a business or resi- 
dence district emerging &om an alley, driveway, or 
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building shall stop such vehicle immediately prior to 
driving onto a sidewalk or onto the sidewalk area extend-
ing across any alleyway or driveway, and shall yield the 
right of way to any pedestrian as may be necessary to 
avoid collision, and upon entering the roadway shall 
yield the right of way to all vehicles approaching on said 
roadway. N.Y. Veh. &Traf. Law 5 1959, ch. 775. 

T o m  >Negligence >Duly > Control of l7rird Parties 
w3]The duty to control others arises when the rela- 
tionship between the defendant and the person who 
threatens the harm to the third person may be such as to 
require the defendant to attempt to control the other's 
conduct or there may be a relationship between the de- 
fendant and the person exposed to harm which requires 
the defendant to afford protection fiom certain dangers 
including the conduct of others. 

Torts >Negligence >Duty >Control of Third P a m  
w 4 ]  A duty to prevent such negligence should not be 
imposed on one who does not control the tort-feasor. 

T o m  >Negligence >Duty >Duty General& 
w 5 ]  Foreseeability should not be confused with duty. 
The principle expressed in Palsgraf v Long Is. R R Co., 
248 NY 339, is applicable to determine the scope of duty 
only after it has been determined that there is a duty. 

T o m  >Negligence >Duty >Duty Generally 
[HN6] A court might impose a legal duty where none 
existed before, but such an imposition must be exercised 
with extreme care, for legal duty imposes legal liability. 

HEADNOTES: Negligence - scope of duty - protec-
tion of pedestrians from vehicles crossing sidewalk. 

The defendant operators of a parking garage should 
not have been held liable in negligence for an injury to a 
pedestrian struck by a car being driven out of the garage 
and across an adjacent sidewalk by a patron of the ga- 
rage, since the garage had no duty to protect pedestrians 
&om the negligent conduct of its patrons. No duty could 
arise fiom the relationship of the garage either to its pa- 
trons or to pedestrians where there was no opportunity to 
klfill that duty because the garage would be unable to 
stop drivers fiom disregarding any precautions it might 
take. The imposition of a duty upon one unable to con- 
trol the tort-feasor would be unreasonably burdensome, 
and the foreseeability that a driver will violate his duty to 
a pedestrian and the requirements of section 1173 of the 
Vehicle and Tr@i Law that he stop prior to crossing a 
sidewalk cannot create a duty Accordingly, the trial 

court properly set aside a verdict for the plaintiff pedes- 
trian against the garage operators. 

COUNSEL: 

Abraham Shapiro and A. Allen Stanger, New York 
City, for appellant. 

Joseph Kelner and Gilbert S. Glotzer, New York 
City, for respondent. 

JUDGES: 

Chief Judge Breitel and Judges Jasen and Jones con- 
cur with Judge Cooke; Judges Gabrielli, Wachtler and 
Fuchsberg dissent and vote to affirm in a memorandum. 

OPINIONBY: 

COOKE 

OPINION: 

[*7811 [**10201 [***394] We determine here 
whether the operators of a parking garage are liable in 
negligence for an injury to a pedestrian struck by a car 
while it was being driven out of the garage and across an 
adjacent sidewalk, not by a garage employee, but by a 
patron of the garage. 

After trial in the Civil Court of the City of New 
York, a [*782] verdict was returned in favor of plaintiff 
against the owner and operator of the car and the opera- 
tors of the garage, but not against a truck which struck 
the plaintiff after he was struck by the car. The jury ap- 
portioned 75% liability to the car and 25% liability to the 
garage. Upon motion, the Trial Judge set aside the ver- 
dict against the garage on the basis of his conclusion 
"that the negligence of the Garage was not aproximate 
cause nor a concuning cause of the injuries sustained by 
the plaintiff herein and that the sole proximate cause of 
the injuries was the hilure of [the driver] to give the 
plaintiff the right of way as required by 5 1173 V. & T. 
Law." 

Appellate Term reversed and reinstated the verdict 
in an opinion which stated that since there was evidence 
in the record fiom which it could be found that the man- 
ner of operation of the garage was a source of potential 
injury to pedestrians and it was reasonably foreseeable 
that injuries to such pedestrians would be inflicted by 
vehicles operated by third persons, the issue was "at the 
very least" a question of fact for the jury The Appellate 
Division affirmed Appellate Term, without opinion, with 
one dissent. We reverse. 

We agree that the garage is not liable in negligence 
for plaintiffs injuries. As pointed out in the Appellate 
Division dissent, as well as by the Trial Judge, attempts 
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by plaintiffs in similar circumstances to show a causal 
connection between the operation of the premises and the 
negligent operation of the vehicle have been rejected 
(see, e.g., Weber v City of New York 24 AD2d 618, affa 
17 NY2d 790; Tauraso v Texas Co., 275 App Div 856, 
affd 300 NY 567). We need not, however, decide the case 
on that basis, because, regardless of proximate cause, a 
garage owes no duty to pedestrians in this type of case. 

It is well established that m l ]  before a defendant 
may be held liable for negligence it must be shown that 
the defendant owes a duty to the plaintiff (Palsgrafv 
Long Is. R R Co..248 NY 339, 342; [***395] see, also, 
1 Shearman and Redfield, Negligence [Rev ed], fj 4, pp 
10-11). In the absence of duty, there is no breach and 
without a breach there is no liability (Kimbar v Eslis, 1 
NY2d 399, 405). This requirement is expressed in the 
oftenquoted remark: "Negligence in the air, so to speak, 
[**lo21] will not do" (Pollock, Torts [13th ed], p 468). 
The question of duty, however, is best expressed as 
"whether the plaintiffs interests are entitled to legal pro- 
tection against the defendant's conduct" (Prosser, Torts 
[4th ed], 9 53, p 325). 

[*7831 in the case before us, the h d m e n t a l  issue 
is whether the defendant garage owed a duty to the plain- 
tiR It is undisputed that the driver of the car owed a 
duty to the plaintiff, if not because of his operation of the 
car, then surely fi-om the statute which at that time pro- 
vided: I3IN21 "We driver of a vehicle within a business 
or residence district emerging fiom an alley, driveway, 
or building shall stop such vehicle immediately prior to 
driving onto a sidewalk or onto the sidewalk area extend- 
'g any Or and yield the 
right of way to any pedestrian as may be necessary to 
avoid collision, and upon entering the roadway shall 
yield the right of way to all vehicles approaching on said 

19599 ch 775.) * the 'paifies 
'Ithe it is 'Iear that any duty owed to pedestrians 

by the garage is not to be found therein. 


* Section 1173 of the Vehicle and Tr* 
Law, as amended by chapter 603 of the Laws of 
1970, does not change the requirement that the 
"driver" stop the vehicle prior to driving on the 
sidewalk. 

The question then is whether, since there was evi- 
dence that patrons of the garage often drove their cars 
out of the garage and across the sidewalk without s top  
ping, there arose a duty on the part of the garage to take 
measures to prevent or discourage this practice. Stated 
another way, the question is whether this garage, or any 
garage, has a duty to control the conduct of its patrons 
for the protection of off-premises pedestrians. 

Commentators have pointed out that @IN31 the duty 
to control others arises only in the following relation- 
ships: (1) "[the] relationship between the defendant and 
the person who threatens the harm to the third person 
may be such as to require the defendant to attempt to 
control the other's conduct" or (2) "there may be a reia- 
tionship between the defendant and the person exposed 
to harm which requires the defendant to afford protection 
fiom certain dangers including the conduct of others" 
(Harper & Kime, Duty to Control the Conduct of An-
other, 43 Yale LJ 886. 887-888). While either of the 
above relationships may supeficially appear to be appli-
cable in the case before us, an examination of the situa- 
tions in which these principles have been applied shows 
that there is no duty owed here. 

With respect to the first relationship described 
above, one example of a situation in which there is a 
duty to use care to [*784] control another's conduct is 
the master and servant relationship. The relationship 
between the garage and its patron obviously would not fit 
that characterization Yet another example is the duty of 
the owner of a vehicle to use care to control the conduct 
of the driver when the owner is riding in the vehicle. 
Even in that *e of however, it is stated that- "the 
defendant must be shown to have had in fact a reason- 
able opprmnity to control the driver, (2 Hamer & 
lames, Torts mev edl, 8.7, Ohis type of 
liability is not to be confused with vicarious liability 

is imposed on owner of the vehicle by seerion 
388 of the Vehicle and Trafic Law without regard to 
whether the owner war able to c o n ~ o lthe driver.) In the 
htant case, the garage may have taken precautiom, but, 

no sense, can it be said that there was, in fact, a rea-

sonable opportunity to stop drivers from disregarding 
these pRcautions in the same way that such drivers dis-
regard thei own of the danger to pedshians
[***396] caused by not ,.topping or by 
lesslye Accordingly, to that a duty to care arose 

kom the relationship of the garage to its patrons when 
there was no opportunity to filfill that duty, places an 
unreasonable burden on the garage, indeed. 

With respect to the second relationship described 
above, the question is whether the relationship of a ga- 
rage to pedestrians who use the sidewalk across which 
cars leave the garage imposes a duty on the [**lo221 
garage to take some precautions to protect pedestrians 
from its patrons. An example of this type of relationship 
is the duty of a carrier to protect its passengers fiom fel- 
low travelers (see Harper & K i e ,  43 Yale W,at pp 901-
903). This duty may obviously be implied from the con- 
tract of caniage and stems from control of the carrier 
(see Higgins v Watervliet Turnpike Co., 46 NY 23, 26). 
The relationship of the garage to pedestrians is, however, 
at best somewhat tenuous. The garage obviously owes a 
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duty to protect pedestrians 6om the acts of its own em- 
ployees when driving a patron's vehicle across the path 
of pedestrians. On the other hand, it would be most un-
fair to impose that duty on the garage with respect to acts 
of its patrons. p 4 ]  A duty to prevent such negligence 
should not be imposed on one who does not control the 
tort-feasor (see Clayton v Monaco, 24 Misc 2d 27 [Pit-
toni, J.]; see, also, Parking Lot-Liability-Moving Vehi- 
cle, Ann-, 38 ALR3d 138, 145-146; cf. Friedman v 
Gearrity, 33AD2d 1044). 

[*785] The present legislation with respect to 
driveways supports this analysis. The Legislature could 
have prescribed requirements as to the type of precau- 
tions, e.g., stop or warning signs, or steps garages must 
take to protect pedestrians fiom the negligence of its 
patrons. More specifically, the Legislature could have 
made it a requirement that garages have their employees 
drive the patron's vehicles out onto the street, thereby 
placing the responsibility directly on the garage to see to 
it that pedestrians are not injured by vehicles leaving the 
garage. Instead, section 1173 of the Vehicle and TraDc 
Law imposes the duty on the driver of the vehicle, 
whether such driver is the patron or the employee of the 
garage. (See, also, Vehicle and TraBc Law, $ 1143, with 
respect to the duty to yield the right of way to vehicles, 
which also imposes the duty on the driver.) 

The statutes impose a duty on the driver because pe- 
destrians are entitled to legal protection fiom the conduct 
of the driver. To this extent they may seek legal redress 
and are not without a remedy. To hold that pedestrians 
are similarly entitled to legal protection fiom the garage 
for the conduct of its patrons would be to create an un-
necessary extension of a duty beyond the limits required 
under the law of negligence as we know i t  That in this 
particular case there was evidence that no significant 
precautionary measures were taken to prevent the negli- 
gent conduct of its patrons does not justify the imposition 
of any duty. Although it is reasonable to require one per- 
son to be responsible for the negligent conduct of another 
in some instances, it is unreasonable to impose that duty 
where the realities of every day experience show us that, 
regardless of the measures taken, there is little expecta- 
tion that the one made responsible could prevent the neg- 
ligent conduct 

m 5 ]  Foreseeability should not be confused with 
duty. The principle expressed in Pahgrafv Long Is. R R 
Co. (248 NY 339, supra), quoted by the dissent, is appli- 
cable to determine the scope of duty-only after it has 
been determined that there is a duty. Since there is no 
duty here, that principle is inapplicable, In holding that 
there is no duty here, it must be stressed that not all rela- 
tionships give rise to a duty. One should not be held Ie- 
gally responsible for the conduct of others merely be- 
cause they are within our sight or environs. Neither 

should one be answerable merely because there are oth- 
ers whose [*786] activities are such as [***397] to 
cause one to envision damages or injuries as a conse- 
quence of those activities. In this respect, a moral duty 
should also be distinguished from a legal duty. The for- 
mer is defined by the limits of conscience; the latter by 
the limits of law. A person may have a moral duty to 
prevent injury to another, but no legal duty. m 6 ]  While 
a court might impose a legal duty where none existed 
before (see, generally, 1A Warren's Negligence, § 3.13, 
subd 121, pp 166-167), such an imposition must be exer-
cised with extreme care, for legal duty imposes legal 
liability. When a duty exists, nonliability in a particular 
case may be justified on the [** 10231 basis that an in-
jury is not foreseeable. In such a case, it can thus be said 
that foreseeability is a limitation on duty. In the instant 
matter, however, we are concerned with whether fore- 
seeability should be employed as the sole means to create 
duty where none existed before (see 2 Harper & James, 
Torts, § 18.2, particularly p 1027; see, generally, 5 5 
18.3-1 8.5). 

If a rule of law were established so that liability 
would be imposed in an instance such as this, it is diffi- 
cult to conceive of the bounds to which liability logically 
would flow. The liability potential would be all but lim- 
itless and the outside boundaries of that liability, both in 
respect to space and the extent of care to be exercised, 
particularly in the absence of control, would be difficult 
of definition. Consider a city like New York with its 
almost countless parking garages and lots. Think espe-
cially of those in the theatre districts and around sporting 
stadiums and convention halls with the mass exoduses 
that occur upon cessation of the events which draw the 
crowds. Think also of the parking facilities at some ho- 
tels, office buildings and shopping centers. The burden 
cast on the operators of these parking establishments in 
order to discharge their responsibilities in respect to pa- 
tron-operated vehicles beyond the confines of their prop 
erties would be an impractical and unbearable one. More 
importantly, there is no basis in the law for the imposi- 
tion of this burden. 

The order of the Appellate Division should be re- 
versed and the judgment of the Civil Court reinstated. 

DISSENTBY: 

GABEUELLI; WACHTLER; FUCHSBERG 

DISSENT: 

Gabrielli, Waditler and Fuchsberg, JJ. (dissenting). 
There is evidence in this record, in part f?om the lips of 
employees of Ace Garage, that cars driven by their own- 
ers as well as by garage attendants would come down the 
garage ramp, cross the sidewalk and proceed out into the 
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street without stopping. There is also evidence that no 
significant [*787] precautionary measures were taken 
by the garage to discourage or prevent such practice or to 
warn pedestrians of the emergence of exiting vehicles. 
Such proof was adequate to sustain the conclusion drawn 
by the jury that the garage violated a duty of reasonable 
cam owed to plaintiff, a traveler on the public sidewalk 
who was exposed to a foreseeable danger by the inaction 
of defendant In the classic language of Palsgruf v Long 
Is. JL R Co.(248 NY 339, 3441, "[the] risk reasonably to 
be perceived defines the duty to be obeyed, and risk im-
ports relation; it is risk to another or to others within the 
range of apprehension". 

It follows that the jury here was warranted in con- 
cluding that the foreseeability of danger to pedestrians 
who might be expected to be on the sidewalk spawned a 
duty on the part of the operator of this parking facility to 
exercise reasonable care to avert harmful consequences. 
The respondent, the nature of whose business as a public 
garage operator attracted the flow of automobile traffic 
across the public sidewalk, cannot close his eyes to the 
duty to pedestrians who are thereby imperiled. The obli- 
gation of due care might have been discharged by re- 
stricting operation of departing vehicles to garage em- 
ployees, by cautioning patron drivers of the possible 

presence of sidewalk pedestrians, by warning the pedes- 
trians themselves, or by some combination of such meth- 
ods, or by resort to some other means of protecting 
against [***398] injury to passersby. Liability would 
not necessarily be predicated on an obligation of the ga-
rage to control the conduct of its patrans; the responsibil- 
ity of due care might otherwise have been discharged by 
the expenditure of some effort and attention. In the pre- 
sent instance there was no evidencethat any attempt was 
made to protect users of the sidewalk 

The fact that no statute imposes on garage owners a 
duty of prescribed conduct with respect to emerging ve- 
hicles is not sufficient to relieve this defendant of its li- 
ability. The common-law duty of reasonable care to 
those within the ambit of foreseeable danger requires no 
buttressing by legislative enactment; nor does the ab- 
sence [** 10241 of such legislation in the present in- 
stance exclude the possibility of liability. 

Accordingly, the reinstatement of the jury's resolu-
tions of the factual issues as to the existence of duty and 
its violation and as to causal relation, supported as they 
are by the evidence in the record, should not have been 
disturbed. The order of the Appellate Division should 
therefore be affumed. 
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PRIOR HISTORY: products liability action in New York where plaintiff 


Appeal, by permission of the Appellate Division of 
the Supreme Court in the Third Judicial Department, 
from an order of that court, entered March 8, 1991 (the 
appeal having been transferred by order of the Appellate 
Division of the Supreme Court in the Second Judicial 
Department), which modified, on the law, and, as modi- 
fied, affirmed an order of the Supreme Court (George M. 
Bergerrnan, J.), entered in Rockland County, inter alia, 
denying a motion by defendant Goodyear Tire & Rubber 
Company for summary judgment dismissing the 
amended complaint and all cross claims against it, with 
leave to renew after completion of discovery. The modi- 
fication consisted of reversing Supreme Court's order to 
the extent of granting defendant Goodyear's motion for 
summary judgment insofar as it sought dismissal of the 
fifth and sixth causes of action of plaintiffs amended 
complaint asserting breach of warranty claims. The fol- 
lowing question was certified by the Appellate Division: 
"Did this Court err as a matter of law in modifying the 
order of the Supreme Court by reversing so much thereof 
as denied the motionfl by defendant[] Goodyear Tire & 
Rubber Company ... for summary judgment regarding 
the fifth and sixth causes of action in the complaint, 
granting the motion to that extent and dismissing those 
causes of action against said defendant[], and, as so 
modified, affirming the order?" 

Rastelli v Goodyear Tire & Rubber Co., 165 AD2d 
11 1, reversed. 

DISPOSITION: Order reversed, etc. 

LexisNexis(R) Headnotes 

COUNSEL: Alan D. Kaplan James A. Gallagher, Jr., 
and Ecfward M. O'Brien for appellant. 1. The tort theory 
of concert of action has never before been applied to a 

could identify the manufacturer of the actual product, nor 
has this State adopted it for use in cases involving uni- 
dentifiable manufacturers. Accordingly, the failure of 
the court below to dismiss the causes of action based on 
this theory was improper as a matter of law. (Hymowitz 
v Lilly & Co., 73 NY2d 487, 493 US 944; Morrissey v 
Conservative Gas Corp., 285 App Div 825, 1 NY2d 741; 
De Carvalho v Brunner, 223 NY 284; Hall v Du Pont De 
Nemours & Co., 345 F Supp 353; Bichler v Lilly & Co., 
79 AD2d 317; Kaufman v Lilly & Co., 65 NY2d 449; 
Schaeffer v Lilly & Co., 113 ADZd 827; Walicki v Mik-
Lee Food Stores. 144 Misc 2d 156; Cathewood 
American Sterilizer Co., 139 Misc 2d 901, 148 AD2d 
985.) 11. Since Goodyear did not manufacture or market 
the rim which allegedly caused the subject accident, the 
court below improperly failed to dismiss plaintiff- re- 
spondent's strict liability-based causes of action. ( Wat-
ford v Jack LaLanne Long Is., 151 AD2d 742; Smith v 
City of New York, 133 AD2d 818.) 111. Product manufac- 
turers should not be required to warn about "inherent" 
dangers of a separate product manufactured by another 
company, which is alleged to have caused the subject 
accident. Accordingly, the failure of the court below to 
dismiss all warning based claims was in error. (Gaeta v 
New York Navs, 62 NY2d 340; Baughman v General 
Motors Co., 780 F2d 1131; Blackburn v Johnson Chem. 
Co., 128 Misc 2d 623; Hansen v Honda Motor Co., 104 
AD2d 850; Gifaldi v Dumont Co., 172 AD2d 1025; 
Leahy v Mid- West Conveyor Co., 120 AD2d 16.) 

Susan Corcoran for respondent. I .  Concerted action li- 
ability is properly applied where manufacturers' actions 
affirmatively assist in keeping a competitor's known, 
dangerously defective product in the stream of com-
merce. (Jackson v Firestone Tire & Rubber Co., 788 
F2d 1070; Hall v Du Pont De Nemours & Co., 345 F 
Supp 353; Marshall v Celotex Corp., 652 F Supp 1581.) 
11. If Goodyear is accountable under concerted action 

v 
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liability, then it is accountable in strict products liability. 
(Brumbaugh v CEJJ. Inc.. 152 AD2d 69; Blackburn v 
Johnson Chem. Co., 128 Misc 2d 623.) 111. Goodyear is 
liable on the separate ground that it manufactured the tire 
that was inherently dangerous and defective for failure to 
carry a warning. (Voss v Black & Decker Mfg. Co., 59 
NY2d 102.) IV. There is no First Amendment right of a 
manufacturer to lie to or to conceal relevant information 
from a Federal regulatory agency. (California Transp. v 
Trucking Unlimited. 404 US 508; Senart v Mobay Chem. 
Corp., 597 F Supp 502; Branrf Airways v Curtiss-
Wright Corp., 41 1 F2d 451.) V. No issue in this case is 
so simple that summary judgment can be granted before 
affording plaintiff adequate disclosure. 

John Lmvler Hash, of the North Carolina Bar, admitted 
pro hac vice, and Michael C. Hayer, of the Washington, 
D.C., Bar, admittedpro hac vice, for Association of Trial 
Lawyers of America, amicus curiae. 

Sheila L. Birnbaum, Barbara Wrubel and Douglas W. 
Dunham for Product Liability Advisory Council, Inc., 
amicus curiae. I. The court below erroneously held that a 
claim for concerted action can lie against Goodyear un- 
der New York law. (Hymowitz v Lilly & Co., 73 NY2d 
487, 493 US 944; Pulka v Edelman, 40 NY2d 781; 
Palsgraf v Long Is. R R Co., 248 NY 339; Waters v New 
York C i y  Hous. Auth., 69 NY2d 225; MacPherson v 
Buick Motor Co., 217 NY 382; Carrier v Riddell, Inc., 
721 F2d 867; Baughman v General Motors Corp., 780 
F2d 1131; De Carvalho v Brunner, 223 NY 284; Hanra- 
han v Cochran, 12 App Div 91; BradIey v Firestone Tire 
& Rubber Co., 590 F Supp 1177.) 11. The efforts of 
Goodyear and other rim assembly manufacturers to in- 
fluence government regulatory agencies cannot be the 
basis of concerted action liability for the hrther reason 
that such conduct is constitutionally protected. (Eastern 
R R. Conference v Noerr Motor Frgt., 365 US 127; 
Brownrville Golden Age Nursing Home v Wells, 839 F2d 
155; Via20 Intl. Prod v Warner-Ama Cable Communi- 
cations, 858 F2d 1075, cert denied sub nom. City of 
Dallas v Video Intl. Prods., 490 US 1047; Senart v Mo- 
bay Chem. Corp., 597 F Supp 502; Boone v Redevelop- 
ment Agency, 841 F2d 886; C a l f i n f a  Tramp. v Tmck- 
ing Unlimited, 404 US 508; Immuno AG. v Moor-
Jankowski, 77 NYZd 235; Karaduman v Newsday, Inc., 
51 NYZd 531; New York Times Co. v Sullivan, 376 US 
254.) 111. None of the equitable considerations that have 
prompted courts in some-products liability cases to resort 
to expanded industrywide theories of recovery, including 
concerted action, are present in this case. (Hymowitz v 
Lilly & Co., 73 NY2d 487, 493 US 944; Catherwood v 
American Sterilizer Co., 139 Misc 2d 901, 148 AD2d 
985; 74 NY2d 791; Beasock v Dioguardi Enters., 130 
Misc 2d 25, 117 AD2d 1015; ~ a l i c k i  v Mik-Lee Food 

Stores, 144 Misc 2d 156; Schaeffer v Lilly & Co., 113 
AD2d 827; Marshall v Celotex Corp., 652 F Supp 1581; 
Hall v Du Pont De Nemours & Co., 345 F Supp 353.) 
IV. The court below erroneously concluded that Good- 
year could be held liable for not placing a warning on its 
tires about alleged dangers in the multipiece rim assem-
bly at issue, which Goodyear neither manufactured nor 
sold. (Codling v Paglia, 32 NY2d 330; Howard v Po-

- seidon Pools, 72 NY2d 972; Alfieri v Cabot Corp., 17 
AD2d 455, 13 NY2d 102 7; Grzesiak v General Elec. Co., 
68 NY2d 937; Baughman v General Motors Corp., 780 
F2d 1131.) 

Daniel J. Popeo, Richard K. Willard, Thomas M.Barba, 
Thomas M. Koutsky and Paul D.Kamenar, of the Wash- 
ington, D.C., Bar, admitted pro hac vice, for Washington 
Legal Foundation, amicus curiae. I. The decision below 
creates a new and expansive theory of products liability 
which will result in the imposition of industrywide liabil- 
ity for manufacturers of similar products. (Hymowitz v 
Lilly & Co., 73 NY2d 487, 493 US 944; Bradley v Fire- 
stone Tire & Rubber Co., 590 F Supp 11 77; RasteNi v 
Goodyear Tire & Rubber Co., 165 AD2d I1 I; Hall v Du 
Pont De Nemours & Co., 345 F Supp 353.) 11. This ex- 
pansive application of concert-of-action liability would 
create perverse incentives throughout the economic sys- 
tem. 

JUDGES: Chief Judge Wachtler and Judges Simons, 
Kaye, Alexander, Titone and Bellacosa concur. 

OPINIONBY: Hancock, Jr., J. 

OPINION: 1*293] 1**223] [***374] 

Plaintiffs decedent was killed while inflating a truck 
tire, manufactured by Goodyear, when the multipiece tire 
rim, not manufactured by Goodyear, separated explo- 
sively. The issues are whether (1) Goodyear may be sub- 
ject to concerted action liability under the alleged facts in 
this product liability action and (2) Goodyear has a duty 
to warn against its nondefective tire being used with an 
allegedly defective tire rim manufactured by others. For 
the reasons stated below, we conclude that plaintiffs 
claims under both theories of liability should be dis- 
missed. Accordingly, we reverse the order of the Appel- 
late Division. 

I 

In June 1984, John Wunderlich was inflating a tire 
on his employer's 1970 Chevrolet dump truck when the 
multipiece tire rim, upon which the tire was mounted, 
violently flew apart. A piece of the rim struck Wunder- 
lich in the head, killing him instantly. 
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Multipiece rims are not a uniform product. The tire, 
manufactured by defendant Goodyear Tire & Rubber 
Company, was compatible for use on some but not all 
multipiece rim assemblies. nl  [*294] The particular rim 
assembly involved in this case was an RH5 degree (RH5) 
model, consisting of a side or locking ring marked "Fire-
stone, 20 * 6.0, RH5" and a rim base marked "K-H" for 
the Kelsey-Hayes Company. The Appellate Division 
concluded that Goodyear neither manufactured nor sold 
the subject rim or its parts (I65 AD2d I I  I, 114). More-
over, Goodyear's proof that it never has been a manufac- 
turer or marketer of the RH5 rim assembly model or its 
component parts is not disputed by anything in the re- 
cord. 

n i The record indicates that the subject tire could 
be used with 24 different models of multipiece 
rims, out of the approximately 200 types of muI- 
tipiece rims sold in the United States. The tire 
comported with size standards published by the 
T i e  and Rim Association. 

In August 1985, plaintiff Francene Rastelli, as ad- 
ministratrix of the decedent's estate, brought suit for de- 
cedent's pain and suffering and wrongful death against 
Goodyear, Firestone Tire and Rubber Company, Kelsey- 
Hayes Company, and the Budd Company (the manufac- 
turers of substantially all multipiece tire rims produced in 
the United States). The complaint sets forth causes of 
action based upon four theories of liability: (1) negli- 
gence, (2) strict products liability, (3) breach of warranty, 
and (4) concerted action. Goodyear moved for summary 
judgment based upon proof that it had not designed, 
manufactured or marketed any part of the rim involved in 
decedent's accident. Supreme Court denied Goodyeafs 
motion, with leave to renew after the completion ;f dis-
covery. The Appellate Division modified by reversing to 
the extent of granting Goodyear summary judgment on 
the breach of warranty claims, and otherwise affirmed 
the denial of summary judgment on the concerted action, 
strict products liability and negligence claims. 

The Appellate Division held that plaintiff's failure to 
counter the proof that Goodyear did not manufacture or 
market any part of the rim defeated her breach of war- 
ranty claims. However, it concluded that plaintiff's sub- 
missions for her concerted action claims "were sufficient 
to demonstrate that further discovery may disclose an 
express agreement or tacit understanding among Good- 
year ...and the [**224] [***375] other major manu- 
facturers of multipiece truck tire rims to prevent public 
awareness of the extreme propensity of all such rims to 
explode, and to block governmental action which would 

have required the manufacturers to recall the products" 
(165 AD2d I I I, I IS, [emphasis in original]). The court 
also held [*295] that plaintiffs negligence and strict 
products liability claims set forth an alternative basis for 
liability not dependent on establishing that Goodyear 
manufactured the rim. Specifically, it stated that plain- 
tiffs allegations that the subject Goodyear tire was made 
exclusively for use on inherently dangerous multipiece 
rims "could support recovery based upon Goodyeafs 
failure to warn of the dangers of using its tires with mul- 
tipiece rims" ( i d ,  at 116). 

Goodyear appeals pursuant to leave granted by the 
Appellate Division, arguing ( 1 )  that the tort theory of 
concerted action is not applicable in this products liabil- 
ity case and (2) product manufacturers should not be 
required to warn about the inherent dangers of a separate 
product manufactured by another company. We address 
Goodyeafs arguments in that order. 

The theory of concerted action "provides for joint 
and several liability on the part of all defendants having 
an understanding, express or tacit, to participate in 'a 
common plan or design to commit a tortious act' " (Hy-
mowitz v i d l y  & CO.,-73NY2d 487, 506 [quoting ~ r b s s i r  
and Keeton, Torts 46, at 323 (5th ed)]; see, Bichler v 
Lilly & Co., 55 NY2d 571, 580-581; De Carvalho v 
Brunner, 223 NY 284; Restatement [Second] of Torts j 
876). It is essential that each defendant charged with 
acting in concert have acted tortiously and that one of the 
defendants committed an act in pursuance of the agree- 
ment which constitutes a tort (see, Prosser and Keeton, 
op. cit.. at 324). Parallel activity among companies de- 
veloping and marketing the same product, without more, 
we have held, "is insufficient to establish the agreement 
element necessary to maintain a concerted action claim" 
(Hyrnowitz v Lilly & Co., supra, at 506). 

In Hymowitz, this Court declined to adopt a modi- 
fied version of concerted action, holding that inferring 
agreement from the common occurrence of parallel ac- 
tivity alone would improperly expand the concept of 
concerted action beyond a rational or fair limit ( i d ,  at 
508). We explained that because application of concerted 
action renders each manufacturer jointly liable for all 
damages stemming &om any defective product of an 
entire industry, parallel activity by manufacturers is not 
sufficient justification for making one manufacturer re- 
sponsible for the liability caused by the product of an-
other [*296] manufacturer (see, i d ;  Bichler v Lilly & 
Co., supra, at 581). Accordingly, we must determine 
here whether plaintiff has made any showing that the rim 
manufacturers engaged in more than parallel activity 
and, if not, whether the circumstances warrant expanding 
the concerted action theory so that it applies in this case. 
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In opposition to Goodyear's motion for summary 
judgment dismissing the concerted action claims, plain- 
tiff alleged that Goodyear engaged in concerted action 
with Firestone, Kelsey-Hayes and Budd "to perpetuate 
the use of the deadly multipiece rims, to prevent Gov- 
ernment implementation of appropriate safety standards 
and to prevent a recall." More specifically, plaintiff al- 
leged that the rim manufacturers took the following ac- 
tions: campaigned through their trade association for 
OSHA to place the responsibility for safety precautions 
on truck maintenance employers and not on the manufac- 
turers, decided not to issue warnings, lobbied success- 
fully against a proposed ban on the production of all 
multipiece rims, and declined to recall the RH5 mul-
tipiece rim voluntarily. 

These allegations and the exhibits plaintiff submit- 
ted to support them show parallel activity by the rim 
manufacturers. But they do not raise an issue of fact as to 
[**225] [***376] whether the rim manufacturers were 
parties to an agreement or common scheme to commit a 
tort. Indeed, plaintiffs affirmation in opposition to 
Goodyear's motion for summary judgment states no more 
than that "[tlhe events described show parallel actions by 
the manufacturers". Thus, under Hymowitz, plaintiffs 
showing of the common occurrence of parallel activity 
among companies manufacturing the same product is 
insufficient to establish a concerted action claim because 
parallel activity does not constitute the required agree- 
ment between the companies (Hymowitz v Lilly & Co., 
73 NY2d 487, 506, supra). Moreover, not only must the 
manufacturers have engaged in more than parallel activ- 
ity, but their activity must also have been tortious in na- 
ture. Plaintiff failed to provide any evidence that the rim 
manufacturers' lobbying activities were tortious. 

We see no reason in this case for extending the con- 
certed action concept to create industrywide liability and 
make recovery possible when, as here, plaintiff alleges 
only parallel activity; indeed, plaintiff does not argue that 
we should do so (see generally, Cummins v Firestone 
Tire & Rubber Co., 344 Pa Super 9, 495 A2d 963 [con-
certed action claim not maintainable [*297] in mul- 
tipiece rim case]; Tirey v Firestone Tire & Rubber Co., 
33 Ohio Misc 2d 50, 513 NE2d 825 [same]; Bradlty v 
Firestone Tire & Rubber Co., 590 F Supp 1 1  77 [WD 
SD] [same]; but see, Cousineau v Ford Motor Co., 140 
Mich App 19, 363 NW2d 721 [concerted action claim 
maintainable]). For the above reasons, we conclude that 
Goodyear may not be held liable under the concerted 
action theory for the alleged defective product of another 
where, as here, no more than parallel activity was shown. 

Plaintiffs alternative theory of recovery sounds in 
negligence and strict products liability. She alleges that 

the subject Goodyear tire was made for installation on a 
multipiece rim, that Goodyear was aware of the inherent 
dangers of using its tires in conjunction with such rims 
and, thus, that Goodyear had a duty to warn of the dan- 
gers resulting from such an intended use of its tires. 
Plaintiff does not claim that the subject tire was defec- 
tive. Her claim is based only on the fact that the particu- 
lar Goodyear tire could be used with multipiece rims 
which had their own alleged inherent defects. n2 

n2 Plaintiff argued for the fust time on appeal 
that the tire was defective because it contained no 
warnings against using the tire in an underinflated 
condition or not inflating the tire in a protective 
cage. This claim was not raised in Supreme 
Court, has no support in the record, was not ad- 
dressed by the Appellate Division and, thus, can- 
not be considered by this Court. Moreover, 
plaintiff does not claim that such allegedly dan- 
gerous conditions caused the accident in this 
case. 

We have held that a plaintiff may recover in strict 
products liability or negligence when a manufacturer 
fails to provide adequate warnings regarding the use of 
its product (see, Voss v Black & Decker Mfg- Co., 59 
NY2d 102, 106-107; Torrogrossa v Towmotor Co., 44 
NY2d 709; Wolfgruber v Upjohn Co.. 72 AD2d 59, 62, 
g d  52 NY2d 768). A manufacturer has a duty to warn 
against latent dangers resulting from foreseeable uses of 
its products of which it knew or should have known (see, 
Cover v Cohen. 61 NY2d 261, 275; Alfieri v Cabot 
Corp., 17 ~ ~455, 460, affd 13 NY2d i027; Donigi 2 d v 
American Cyanamid Co., 57 AD2d 760, affd 43 NY2d 
935; 1 Weinberger, New York Products Liability $ 
18:04; see also, Grzesiak v General Elec. Co., 68 NY2d 
937). 

Under the circumstances of this case, we decline to 
hold that one manufacturer has a duty to warn about an- 
other [*298] manufacturer's product when the first 
manufacturer produces a sound product [**226] 
[***377] which is compatible for use with a defective 
product of the other manufacturer. Goodyear had no con- 
trol over the production of the subject multipiece rim, 
had no role in placing that rim in the stream of com- 
merce, and derived no benefit from its sale. Goodyear's 
tire did not create the alleged defect in the rim that 
caused the rim to explode. Plaintiff does not dispute that 
if Goodyear's tire had been used with a sound rim, no 
accident would have occurred (see, LyteN v Goodyear 
Tire & Rubber Co., 439 So 2d 542 [La Ct App]). 
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This is not a case where the combination of one (see, Gifaldi v Durnont CO., 172 AD2d 1025; Hamen v 
sound product with another sound product creates a dm- Honda Motor Co.. 104 AD2d 850; Baughman v General 
gerous condition about which the manufacturer of each Motors Corp., 780 F2d 1131 [4th Cir]; Spencer v Ford 
product has a duty to warn (see, Ilosky v Michelin Tire Motor Co., 141 Mich App 356, 367 NW2d 393; Mitchell 
Corp., 307 SE2d 603 [W Val). Nothing in the record v Sky Climber, 396 Mass 629, 487 NE2d 1374). 
suggests that Goodyear created the dangerous condition 

Accordingly, the order of the Appellate Division 
this case. nus' we that Goodyear had 

duty to warn about the use of its tire with potentially should be reversed, with costs; defendant Gmdyeafs 

dangerous multipiece rims produced by another where motion for summary judgment dismissing the amended 

Goodyear did not contribute to the alleged defect in a complaint and all cross claims against it should be 

product, had no control over it, and did not produce it 	 granted; and the question the Appellate Division certified 
to this Court should be answered in the a f f i a t ive .  
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PRIOR HISTORY: 
Appeal, by permission of the Court of Appeals, from a 
judgment of the Supreme Court, entered April 2 1, 1978 
in New York County upon a stipulation consenting to 
reduction of a verdict in favor of plaintiff, bringing up 
for review an order of the Appellate Division of the Su- 
preme Court in the First Judicial Department, entered 
February 27, 1979 (67 AD2d 893), which (I)  reversed, 
on the law and the facts, and vacated a judgment of the 
Supreme Court in favor of plaintiff, entered in New York 
County upon a verdict rendered at a Trial Term (Louis I. 
Kaplan, I.), awarding plaintiff the sum of $ 1,250,676.50, 
to be apportioned 40% against defendant and 60% 
against third-party defendant, and (2) ordered a new trial 
on the issue of damages only, unless plaintiff stipulated 
to reduce the verdict to $ 600,000 and to entry of an 
amended judgment in accordance therewith. 
Plaintiff, then 17, was employed as a plastic molding 
machine operator by third-party defendant Plastic Jewel 
Parts Co. On October 16, 1971, plaintiff suffered severe 
injuries when his hand was caught between the molds of 
a plastic molding machine manufactured by defendant 
Reed-Prentice and sold to Plastic Jewel in 1965, some 
six and one-half years prior to the accident. After the 
machine was delivered by Reed-Prentice, Plastic Jewel 
discovered that its design did not comport with its pro- 
duction requirements. Plastic Jewel modified the safety 
gate of the machine to serve its needs, and thereby de- 
stroyed the practical utility of the safety features incorpo- 
rated into the design of the machine. Plaintiffs hand 
somehow went through the opening cut into the safety 
gate and was drawn into the molding area while the in- 
terlocks were engaged. The machine went through the 
molding cycle, causing plaintiff serious injury. Plaintiff 
subsequently commenced an action against Reed-
Prentice which impleaded third-party defendant Plastic 
Jewel. 

The Court of Appeals reversed the judgment of the Su- 
preme Court and the order of the Appellate Division 
brought up for review, and dismissed the complaint and 
thirdlpa& complaint, holding, in an opinion by Chief 
Judge Cooke, that a manufacturer of a product may not 
be cast in damages, either on a strict products liability or 
negligence cause of action, where, after the product 
leaves the possession and control of the manufacturer, 
there is a subsequent modification which substantially 
alters the product and is the proximate cause of plaintiWs 
injuries. Robinson v Reed-Prentice Div. of Package 
Mach. Co., 49 NY2d . 

DISPOSITION: 

Judgment appealed from and order of the Appellate 
Division brought up for review reversed, etc. 

LexisNexism) Headnotes 

COUNSEL: 

William F. McNulty, Walter A. Donnelly and An-
thony J. McNulty for appellant and third-party plaintiff. 
I. The complaint herein should have been dismissed at 
the close of the evidence on the ground that plaintiff 
failed to establish a prima facie case against Reed- 
Prentice either on the theory of negligence or on the the- 
ory of strict products liability. (Bergen v I.L.G. W.U. 
Houses, 38 AD2d 933; Mzcallef v Miehle Co.. Div. of 
Miehle-Goss Dexter, 39 NY2d 376; Gasper v Ford Mo- 
tor Co., 13 NY2d 104; Borshowsky v Altman & Co., 280 
App Div 599, 306 NY 798; Mancino v 1951 5th Ave. 
Corp., 20 AD2d 771, 16 NY2d 527; Behm v Seaman, 45 
AD2d 673; Codling v Paglia, 32 NY2d 330.) 11. Even 
though it be assumed, arguendo, that the proof may have 
raised issues of fact for the jury respecting the liability of 

http:1,250,676.50
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Reed-Prentice in this case, the charge of the Trial Justice 
finds no support in any reported case decided either in 
New York or in any other American jurisdiction under 
facts in any way comparable to the novel facts presented 
in the case at bar. ( Carnpo v Scofield, 301 NY 468; 
Codling v Paglia, 3 2  NY2d 330; Victorson v Bock Laun- 
rty Mach Co., 37 NY2d 395; Fogal v Genesee Hosp., 
41 AD2d 468; Halloran v Virginia Cherns., 41 NY2d 
386; Resenzweig v Arirto Truck Renting Corp, 34 AD2d 
542; Cascia v Maze Woodenware Co., 29 AD2d 964; 
Fernandez v Chios Shipping Co., 542 F2d 145; Hagans 
v Oliver Mach. Co., 576 F2d 97; Hanlon v Cyril Bath 
Co., 541 F2d 343.) 111. Other errors at least mandating a 
new trial of this action were committed by the Trial Jus- 
tice. (Winnick v New York State Elec. & Gas Corp., 38 
AD2d 623, 32 NY2d 624; Codling v Paglia, 32 NY2d 
330; Ashe v Niagara Mach. & Tool Works, 60 AD2d 
6 16; Kasper v Buffalo Bills of Western N Y., 42 AD2d 
87; Gilliard v Long IS. R R Co., 45 NY2d 996.) 

Steven B. Prystowsky for third-party defendant-
appellant. I. The manufacturer of a product is not liable 
to any person injured under the theory of strict liability in 
tort if, after the product leaves the manufacturer's con- 
trol, there is a subsequent modification which substan- 
tially alters the product. Further, assuming, arguendo, 
there was a design defect in the product, a manufacturer 
is not liable to anyone injured under general principles of 
negligence if knowledge of the design defect was 
brought home to the purchaser and the purchaser was in 
a better position to correct the design defect but failed to 
do so. (Micallefv Miehle Co., Div. of Miehle-Goss Dex- 
ter, 39 NY2d 376; Biss v Tenneco, 64 AD2d 204, 46 
NY2d 7 1 1 ;Ashe v Niagara Mach. & Tool Works, 60 
AD2d 6 16; McLaughlin v Mine S4fety Appliances Co., 
I1 NY2d 62; Bolrn v Triumph Corp., 33 NY2d 151; 
Cousins v Instrument Flyers, 58 AD2d 336, 44 NY2d 
698; Bergen v I.L.G. W. U Houses, 38 AD2d 933; Hardy 
v HUN Corp., 446 F2d 34; Young v Aeroil Prodr., 248 
F2d 185; Speyer, Inc. v Humble Oil & Refining Co., 403 
F2d 766.) 11. The Trial Judge's instructions to the jury 
were confusing and contradictory, requiring a new trial 
in the interest of justice. (Bolm v Triumph Corp., 58 
AD2d 10 14; Micallef v Miehle Co., Div. of Miehle-Goss 
Dexter, 39 NY2d 376; Culver v Gloo, 27 AD2d 698; 
Boerio v Haiss Motor Trucking Co., 7 AD2d 228; Arroyo 
v Judena Taxi, 20 AD2d 888; Smith v G r q ,  19 App Div 
262, 162 NY 643; Meyers v Grand Union Co., 26 AD2d 
646; Green v Downs, 27 NY2d 205; France v Shannon, 
36 AD2d 65 1 .) 

Richard E. Shundell for respondent. I .  Defendant 
was properly held legally responsible for plaintiffs inju- 
ries. ( Codling v Paglia, 32 NY2d 330; Micallef v 
Miehle Co., Div. of Miehle-Goss Dexter, 39 NY2d 376; 
Merced v Auto Pak Co., 533 F2d 71;Tucci v Bossert, 53 

AD2d 291; Parks v Simpson Timber Co., 388 U.S. 459; 
Thomas v American Cystoscope Makers, 414 F Supp 
255; Mazzi v Greenlee Tool Co., 320 F2d 821; McPher-
son v Buick Motor Co., 2 17 NY 382; Palsgraf v Long Is. 
R. R Co., 248 NY 339; Grant v Knepper, 245 N Y  158.) 
11. Defendants' breach of duty was a proximate cause of 
plaintiffs injuries. (Bolm v Triumph Corp., 33 NY2d 
151.) 111. Contributory negligence, if any, of the infant 
plaintiff was an issue properly left to the jury. (Wartels 
v County Asphalt, 29 NY2d 372; Rossman v La Grega, 
28 NY2d 300; McDonald v Central School Dirt. No. 3 of 
Towns of Rornulus, Varick & Fayette, 289 NY 800; 
Broderick v Cauldwall- Wingate Co., 30 1 NY 182; 
Merced v Auto Pak Co., 533 F2d 71; Boerio v Haiss Mo- 
tor Trucking Co., 7 AD2d 228; Kaplan v 48th Ave. 
Corp., 267 App Div 272.) IV. The letter of Reed-Prentice 
expressing its r e b a l  to make any attempt to improve the 
safety of its machine was admissible into evidence. ( 
Micallef v Miehle Co., D h  of Miehle-Goss Dater, 39 
NY2d 376.) V. The statement of Marone was properly 
submitted to the jury. (Spampinato v A. B. C. Cons. 
Corp., 35 NY2d 283; Kasper v Buffalo Bills of Western 
N. Y., 42 AD2d 87; Letendre v Hartford Acc & Ind. Co., 
2 1 NY2d 5 18; McPherson v Buick Motor Co., 2 17 NY 
382.) VI. The trial court properly set forth the issues to 
the jury in its charge. (Arroyo v Judena Taxi, 20 AD2d 
888; Anchor Motor Frgf. v Shapiro, 56 AD2d 573; 
Green v Downs, 27 NY2d 205.) VII. The trial court's 
charge on contributory negligence was wholly proper. ( 
Kalish v Krieger, 35 NY2d 864.) 

JUDGES: 

Judges Jasen, Gabrielli, Jones, Wachtler and Meyer 
concur with Chief Judge Cooke; Judge Fuchsberg dis- 
sents and votes to affirm in a separate opinion. 

OPINIONBY: 

COOKE 

OPINION: 

I *  4751 [**441J I***718] OPINION OF THE 
COURT 

We hold that a manufacturer of a product may not be 
cast in damages, either on a strict products liability or 
negligence cause of action, where, after the product 
leaves the possession and control of the manufacturer, 
there is a subsequent modification which substantially 
alters the product and is the proximate cause of plaintiffs 
injuries. 

Plaintiff Gerald Robinson, then 17, was employed as 
a plastic molding machine operator by third-party defen- 
dant Plastic Jewel Parts Co. A recent arrival to New 
York from [*476] South Carolina where he had been an 



Page 3 
49 N.Y.2d 471, *; 403 N.E.2d 440, **; 


426 N.Y.S.2d 717, ***; 1980 N.Y.LEXlS 2142 


itinerant farm worker, Robinson had been employed by 
Plastic Jewel for approximately three weeks. On Octo- 
ber 15, 1971, suffered severe injuries when his 
hand was *'IZht the of a 'Iastic 
machine manufactured by defendant Reed-Prentice and 
sold to Plastic Jewel in 1965, some six and one-half 
years prior to the accident. 

Plaintiff commenced this action against Reed-
Prentice which impleaded third-party defendant Plastic 
Jewel. At the close of proof, causes of action in strict 
products liability and negligence in the design and manu- 
facture of the machine were submitted to the jury. A 
sizeable general verdict was returned in favor of plaintiff, 
the jury apportioning 40% of the liability against Reed- 
Prentice, the remainder against Plastic Jewel. On appeal, 
the Appellate Division reversed and ordered a new trial 
limited to the issue of damages unless plaintiff stipulated 
to a reduced verdict. Plaintiff so stipulated and the 
judgment, as amended and reduced, was affumed. This 
court then granted Reed-Prentice and Plastic Jewel leave 
to appeal ( CPLR 5602, subd [a], par 1, cl [ii]). We now 
reverse. 

The plastic injection molding machine is designed to 
melt pelletized plastic inside a heating chamber. From 
the heating chamber, the liquefied plastic is forced into 
the mold area by means of a plunger. The mold area 
itself is composed of two rectangular platens on which 
the plastic molds are attached. One of the platens moves 
horizontally to open and close the mold; the other re- 
mains stationary. When the operating cycle is begun, 
hydraulic pressure causes the movable platen to be 
brought up against the stationary platen, thus forming a 
completed mold into which the heated plastic is pumped. 
After the plastic is cured, the movable platen returns to 
its original position, thereby permitting the operator to 
manually remove the finished product fiom its mold. 

To protect the operator from the mold area, Reed- 
Prentice equipped the machine with a safety gate 
mounted on rollers and connecting interlocks in confor- 
mity with the State Industrial Code (12 NYCRR 19.34). 
Completely covering the mold area, the metal safety gate 
contained a Plexiglas window allowing the operator to 
monitor the molding process. Since the gate shielded the 
mold area, access to the platens was impossible while the 
machine was operating. [***719] Only when the rnold- 
ing sequence was completed could the operator roll the 
safety gate to the open position, allowing him to reach 
into (*477J the mold area to remove the finished prod- 
uct. The interlocks were connected to electrical switches 
which activated the hydraulic pump. When the safety 
gate was closed, the interlocks complete a circuit that 
activates the hydraulic pump, [**442] thereby causing 
the movable platen to close upon its stationary counter- 
part. When the safety gate was opened, however, this 

essential circuit would not be completed and hence the 
machine would not be activated. 

After the machine was delivered by Reed-Prentice, 
Plastic Jewel discovered that its design did not comport 
with its production requirements. Plastic Jewel pur- 
chased the machine in order to mold beads directly onto 
a nylon cord. The cord was stored in spools at the back 
of the machine and fed through the mold where the beads 
were molded around it. After each molding cycle, the 
beads were pulled out of the mold and the nylon cord 
was reset in the mold for the next cycle. To allow the 
beads to be molded on a continuous line, Plastic Jewel 
determined that it was necessary to cut a hole of ap- 
proximately 6 by 14 inches in the Plexiglas portion of the 
safety gate. The machine, as designed, contracted for and 
delivered, made no provision for such an aperture. At 
the end of each cycle, the now corded beads would be 
pulled through the opening in the gate, the nylon cord 
would be restrung, and the next cycle would be started 
by opening and then closing the safety gate without 
breaking the continuous line of beads. While modifica- 
tion of the safety gate served Plastic Jewel's production 
needs, it also destroyed the practical utility of the safety 
features incorporated into the design of the machine for it 
permitted access into the molding area while the inter- 
locking circuits were completed. Although the record is 
unclear on this point, plaintiffs hand somehow went 
through the opening cut into the safety gate and was 
drawn into the molding area while the interlocks were 
engaged. The machine went through the molding cycle, 
causing plaintiff serious injury. 

The record contains evidence that Reed-Prentice 
knew, or should have known, the particular safety gate 
designed for the machine made it impossible to manufac- 
ture beads on strings. During the period immediately 
prior to the purchase of the machine, Reed-Prentice r e p  
iesentatives visited the Plastic Jewel plant and observed 
two identical machines with holes cut in the Plexiglas 
portion of their safety gates. At that meeting, Plastic 
Jewel's plant manager discussed the problem with a 
Reed-Prentice salesman and asked whether a safety 
[*478] gate compatible with its product needs could be 
designed. Moreover, a letter sent by Reed-Prentice to 
Plastic Jewel establishes that the manufacturer knew 
precisely what its customer was doing to the safety gate 
and refused to modify its design. However, the letter 
pointed out that the purchaser had "completely flaunted 
the safeties built into this machine by removing part of 
the safety window", and that it had not "held up your end 
of the purchase when you use the machine differently 
from its design" and the manufacturer stated "[as] con-
cerns changes, we will make none in our safety setup or 
design of safety gates". At trial, plaintiffs expert indi- 
cated that there were two modifications to the safety gate 
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which could have been made that would have made it 
possible to mold beads on a string without rendering the 
machine unreasonably dangerous. Neither of these modi- 
fications were made, or even contemplated, by Reed- 
Prentice. 

Defendants maintain that a manufacturer may not be 
held to answer in damages where the purchaser of its 
product deliberately destroys the functional utility of that 
product's safety features and, as a result of that inten- 
tional act, a third party is injured. Once a product which 
is not defective is injected into the stream of commerce, 
they argue, the responsibiIity of the manufacturer is at an 
end. Thus, having delivered to Plastic Jewel a plastic 
injection molding [***720) machine which was free 
from defect and in conformity with State promulgated 
safety regulations, Reed-Prentice fully discharged any 
legal duty it may have owed to Plastic Jewel and its em- 
ployees. Plaintiff asserts that a manufacturer's duty is 
tempered by principles of foreseeability. Thus, if a 
manufacturer knows or has reason to know that its prod- 
uct would be used in an unreasonably dangerous manner, 
for example by cutting a hole in a legally required safety 
guard, it may not evade responsibility by simply rnain- 
taining that the product was safe at the time of sale. 

[**443] A cause of action in strict products liabil- 
ity lies where a manufacturer places on the market a 
product which has a defect that causes injury (Codling v 
Paglia, 32 NY2d 330, 342). As the law has developed 
thus far, a defect in a product may consist of one of three 
elements: mistake in manufacturing ( Victorson v Bock 
Laundy Mach. Co., 37 NY2d 395; Codling v Paglia, 
supra), improper design (Micallef v Miehle Co., Div. of 
Miehle-Goss Dexter, 39 NY2d 376; Bolm v Triumph 
Corp., 33 NY2d 151). or by the inadequacy or absence of 
warnings for [*479] the use of the product ( Torro-
grossa v Towmotor Co., 44 NY2d 709). Plaintiff main- 
tains that the safety gate of the molding machine was 
improperly designed for its intended purpose. 

Where a product presents an unreasonable risk of 
harm, notwithstanding that it was meticulously made 
according to detailed plans and specifications, it is said 
to be defectively designed. This rule, however, is tem- 
pered by the realization that some products, for example 
knives, must by their very nature be dangerous in order 
to be functional. Thus, a defectively designed product is 
one which, at the time it leaves the seller's hands, is in a 
condition not reasonably contemplated by the ultimate 
consumer and is unreasonably dangerous for its intended 
use; that is one whose utility does not outweigh the dan- 
ger inherent in its introduction into the stream of com- 
merce (Restatement, Torts Zd, 3 402A). Design defects, 
then, unlike manufacturing defects, involve products 
made in the precise manner intended by the manufacturer 
(2 Frumer & Friedman, Products Liability, $ 16A [4] [f] 

[iv]). Since no product may be completely accident 
proof, the ultimate question in determining whether an 
article is defectively designed involves a balancing o f  the 
likelihood of harm against the burden of taking precau- 
tion against that harm (Micallef v Miehle Co., supra, p 
386; 2 Harper and James, Torts, 5 28.4). 

But no manufacturer may be automatically held li-
able for all accidents caused or occasioned by the use of 
its product (see Wade, A Conspectus of Manufacturers' 
Liability for Products, 10 Ind L Rev 755, 768). While the 
manufacturer is under a nondelegable duty to design and 
produce a product that is not defective, that responsibility 
is gauged as of the time the product leaves the manufac- 
turer's hands (Restatement, Torts 2d, j 402A, Comments 
g, p; Hanlon v Cyril Bath Co., 541 F2d 343, 345; Santi-
ago v Package Mach. Co.. 123 I11 App 2d 305, 312; 
Temple v Wean United, 50 Ohio St 2d 317, 322-323). 
Substantial modifications of a product fiom its original 
condition by a third party which render a safe product 
defective are not the responsibility of the manufacturer ( 
Keet v Service Mach. Co., 472 F2d 138, 140; Hardy v 
Hull Corp., 446 F2d 34, 35-36; Coleman v Verson All- 
steel Press Co., 64 Ill App 3d 974; Ariz Rw Stat Ann, § 
12-683, subd 2; RI Gen Laws, 9-1-32; Proposed Uni- 
form Product Liability Act, $ 1 12, subd [Dl, 44 Fed Reg 
62 73 7). 

At the time Reed-Prentice sold the molding ma-
chine, it was not defective. Had the machine been left 
intact, the safety [*480] gate and connecting interlocks 
would [***721] have rendered this tragic industrial 
accident an impossibility. On closer analysis, then, 
plaintiff does not seek to premise liability on any defect 
in the design or manufacture of the machine but on the 
independent, and presumably foreseeable, act of Plastic 
Jewel in destroying the functional utility of the safety 
gate. Principles of foreseeability, however, are inapposite 
where a third party affirmatively abuses a product by 
consciously bypassing built-in safety features. While it 
may be foreseeable that an employer will abuse a product 
to meet its own self-imposed production needs, responsi- 
bility for that willful choice may not fall on the manufac- 
turer. Absent any showing that there was some defect in 
the design of the safety gate at the time the machine left 
[**444] the practical control of Reed-Prentice (and there 
has been none here), Reed-Prentice may not be cast in 
damages for strict products liability. 

Nor does the record disclose any basis for a fmding 
of negligence on the part of Reed-Prentice in the design 
of the machine. Well settled it is that a manufacturer is 
under a duty to use reasonable care in designing his 
product when "used in the manner for which the product 
was intended * * * as well as an unintended yet reasona- 
bly foreseeable use" (Micallef v Miehle, supra, pp 385- 
386). Many products may safely and reasonably be used 



Page 5 
49 N.Y.2d 471, *; 403 N.E.2d 440, **; 

426 N.Y.S.2d 717, ***; 1980 N.Y. LEXIS 2142 

for purposes other than the one for which they were spe- 
cifically designed. For example, the manufacturer of a 
screwdriver must foresee that a consumer will use his 
product to pry open the lid of a can and is thus under a 
corresponding duty to design the shank of the product 
with sufficient strength to accomplish that task. In such 
a situation, the manufacturer is in a superior position to 
anticipate the reasonable use to which his product may 
be put and is obliged to assure that no harm will befall 
those who use the product in such a manner. It is the 
manufacturer who must bear the responsibility if its pur- 
poseful design choice presents an unreasonable danger to 
users. A cause of action in negligence will lie where it 
can be shown that a manufacturer was responsible for a 
defect that caused injury, and that the manufacturer could 
have foreseen the injury. Control of the instrumentality 
at the time of the accident in such a case is irrelevant 
since the defect arose while the product was in the pos- 
session of the manufacturer. 

The manufacturer's duty, however, does not extend 
to designing a product that is impossible to abuse or one 
whose [*481] safety features may not be circumvented. 
A manufacturer need not incorporate safety features into 
its product so as to guarantee that no harm will come to 
every user no matter how careless or even reckless (cf. 
Aetna Ins. Co. v Loveland Gas & Elec. Co., 369 F2d 
648; Drazen v Otis Elevator Co., 96 RI 114). Nor must 
he trace his product through every link in the chain of 
distribution to insure that users will not adapt the product 
to suit their own unique purposes. The duty of a manu- 
facturer, therefore, is not an open-ended one. It extends 
to the design and manufacture of a finished product 
which is safe at the time of sale. Material alterations at 
the hands of a third party which work a substantial 
change in the condition in which the product was sold by 
destroying the functional utility of a key safety feature, 
however foreseeable that modification may have been, 
are not within the ambit of a manufacturer's responsibil- 
ity. Acceptance of plaintiffs concept of duty would ex- 
pand the scope of a manufacturer's duty beyond all rea- 
sonable bounds and would be tantamount to imposing 
absolute liability on manufacturers for all product-related 
injw-es (see Henderson, Judicial Review of Manufactur- 
ers' Conscious Design Choices: The Limits of Adjudica- 
tion, 73 Col L Rev 1531). 

Unfortunately, as this case bears out, it may often be 
that an injured party, because of the exclusivity of work- 
ers' compensation, is barred fi-om commencing an action 
against the one who exposes him to unreasonable 
[***722] peril by affirmative rendering a safe product 
dangerous. However, that an employee may have no 
remedy in tort against his employer gives the courts no 
license to thrust upon a third-party manufacturer a duty 
to insure that its product will not be abused or that its 

safety features will be callously altered by a purchaser 
(cf. McLaughlin v Mine Safety Appliances Co., I I NY2d 
62, 71-72). Where the product is marketed in a condition 
safe for the purposes for which it is intended or could 
reasonably be intended, the manufacturer has satisfied its 
duty. 

Accordingly, the judgment appealed from and the 
order of the Appellate Division brought up for review 
should be reversed, with costs, and the complaint and 
third-party complaint dismissed. 

DISSENTBY: 

FUCHSBERG 

DISSENT: 

[**445] Fuchsberg, J. (dissenting). The majority 
opinion appears to proceed on the assumption that the 
plaintiffs suit was based essentially on a strict products 
liability theory alone and, unwilling to cany the promise 
of Codling and Micaleff to its [*482] logical fruition, 
would deny plaintiff a recovery on that theory. n 1 Doing 
so, however, it ignores the fact that the "first cause of 
action" -the one pleaded first and charged first -- rested 
on traditional common-law negligence theories, two of 
which at least were fumly supported by the proof and 
could well serve as solid foundations for the jury's ver- 
dict. 

nl  The test of the manufacturer's liability is 
whether the use to which the product was put was 
the intended one or one which by the exercise of 
due care was reasonably foreseeable. The antici- 
patable uses, therefore, will dictate the standards 
of safety to which the product must conform. 
This suggests that when the manufacturer has ac- 
tual notice that the product is to be used for a 
specific purpose somewhat different &om its 
general use, the manufacturer may be held re- 
sponsible for taking particular safety precautions 
appropriate for the product's known use, a matter 
the further exploration of which, in light of the 
determination reached by the majority, I leave for 
another day. 

Indeed, the proof was overwhelming that, to the 
knowledge of Reed-Prentice, the safety device on the 
machine it was selling to Plastic Jewel would be ren- 
dered completely ineffective before the machine was 
ever put to use. For, as sold, there was no way in which 
it could turn out Plastic Jewel's product unless the haz- 
ardous hole was cut into the safety gate. 
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This was not the first such machine Plastic Jewel 
had purchased from Reed-Prentice. It was the fourth. 
Each of the first three had been altered in the identical 
fashion. Before the purchase of the fateful one, Reed- 
Prentice's representative had visited the Plastic Jewel 
plant, where he observed the machines operating, each 
with the gaping hole in plain sight. In fact, the contract 
of sale was negotiated in Plastic Jewel's factory in full 
view of the altered, earlier-purchased machines. Conclu- 
sively on this point, in a letter to Plastic Jewel, Reed- 
Rentice had made admissions that the majority recog- 
nizes "establishes that the manufacturer knew precisely 
what its customer was doing to the safety gate". But that 
did not inhibit it from making the sale, at its price of $ 
28,000 per machine. 

Moreover, pathos was added by proof that Plastic 
Jewel had made frequent but unavailing entreaties of the 
manufacturer and its sales and service personnel seeking 
some modification of the machine that would eliminate 
the need for piercing the safety gate. As expert testimony 
revealed, the machine could easily have been made safe 
for the anticipated use by either of at least two simple 
modifications. One, at a cost of only $200, would be the 
installation of "dual hand controls", which [*483] 
would cause the machine to stop unless both of the op- 
erator's hands were safely occupied pressing buttons 
spaced widely apart. The second, at a cost of $400 to $ 
500, would, by conversion of the horizontal gate to a 
vertical one, allow for the extrusion of the product with- 
out a dangerously wide aperture. 

[***7231 This array of facts proved the allegations 
that Reed-Prentice had been negligent "in selling and 
distributing a machine which [it] knew or should have 
known to be dangerous, defective and unsafe" as well as 
"in failing to affix proper and adequate warnings of the 
dangers". The law of negligence therefore required no 
extension to permit a finding of liability: "[the] risk rea- 
sonably to be perceived defines the duty to be obeyed, 
and risk imports relation" is right on target (Palsgraf v 
Long Is. R R Co., 248 NY 338, 344). Put another way, 
"[the] parameters of the manufacturer's duties may be 
said to be whatever is foreseeable by application of due 
care" (fieingold, Expanding Liability of the Product 
Supplier: A Primer, 2 Hofstra L Rev 521, 538). 

Under these standards, it cannot be gainsaid that the 
risk of injury in this case was substantial and even omni- 
present as long a s  the safety gates were known to have 
been rendered useless. The injury that occurred was then 
surely foreseeable, an4  indeed, was precisely that which 
the safety gate [**446] itself was to have anticipated. 
That the accident would result in part from the pur- 
chaser's misuse was but a factor to be weighed in ascer- 
taining whether the harm was foreseeable and, hence, 
whether, given its resources and expertise, the manufac- 

turer acted in a reasonably prudent fashion (see Finnegan 
v Havir Mfg. Corp., 60 NJ 413, 423; Thompson v Pack- 
age Mach. Co., 22 Cal App 3d 188, 196; Byrnes v Eco- 
nomic Mach Co., 41 Mich App 192; Noel, Manufac- 
turer's Negligence of Design or Directions for Use of a 
Producf 42 Tenn L Rev 11, 50, 64). 

So stated, the manufacturer's conduct may be con- 
sidered culpable on either of the two negligence theories 
proposed by plaintiff: 

The first theory sounds in "negligent entrustment". 
n2 Liability [*4841 on this basis is cast upon one who 
places in another's hands an instrumentality capable of 
doing serious harm if misused while knowing or having 
strong reason to believe that it will be misused to the 
detriment of others (Res~atement, Torts 2d, § 302B, 
Comment e [El; see 5 390, Comment b; cf. Hogan v 
Comac Sales, 245 App Div 216, 218-219, affd 271 NY 
562; Faller v A. Drive Auto Leasing System, 47 AD2d 
530). The principle is hardly new. The situation that 
typically hrnishes its classic illustration is that in which 
the defendant gives a loaded gun to a young boy who 
negligently points it at the plaintiff and discharges it ( 
Dixon v Bell, 5 M & S 198 [1816]). Closer to the case 
today and relying on this same theory is Fredericks v 
General Motors Corp. (48 Mich App 580), which held 
that a manufacturer could be liable for injuries suffered 
by an employee of a small tool and die shop when the 
manufacturer had reason to know in advance of its en- 
trustment of a die set to the plaintiffs employer that the 
latter would use it in an unsafe manner. 

n2 Epitomizing the court's instruction in this 
regard was the exception taken by the defendant's 
counsel to the charge that the defendant might be 
found negligent, if the jury were to find that "the 
defendant sold the machine, reasonably certain to 
be dangerous if put to its intended use or could be 
modified so as to become dangerous, and the de- 
fendant knew it". 

In each of these instances the duty of reasonable 
care is breached when one passively permits a danger to 
be created by supplying the product to a probably negli- 
gent user, the negligence or misuse by the user is consid- 
ered to be but a foreseeable intervening cause of the in- 
jury (see 2 Harper and James, Torts, $ 28.2, p 1539; 
Prosser, Torts 14th ed], $ 44, pp 272-275). By the same 
reasoning, then, Reed-Prentice may properly be held 
liable in negligence for conveying the molding machine 
to Plastic Jewel; the rationale applies more forcefully, in 
fact, because Reed-Prentice had the strongest reason to 
know of its customer's intended misuse of the machine 
(see Smith v Hobart Mfg. Co., 302 F2d 570, 573-575; 
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[***724] Anderson v Bushong Pontiac Co., 404 Pa 
382). 

The second theory propounded by plaintiff is that 
Reed-Prentice was negligent in failing to warn foresee-
able users of the machine such as the plaintiff of the dan- 
ger posed by the aperture in the safety gate. The underly- 
ing premise for liability has been stated as follows: 
"[&;] who supplies a chattel for another to use for any 
purpose is subject to liability for physical harm caused 
by his failure to exercise reasonable care to give those 
whom he may expect to use the chattel any information 
as to the character and condition of the chattel which he 
possesses, and which he should recognize as necessary to 
enable them to realize the danger of using it" (Restate-
ment. [*485] Torts 2 4  $ 388, Comment b; see 37 
ATLA LJ 107, esp pp 11 3-1 16). 

Certainly, Plastic Jewel's misuse of the safety gate 
does nothing to diminish Reed-Prentice's responsibility. 
Because the misuse was an open and notorious one, the 
manufacturer knew when it sold the machine that it could 
not be used for the purchaser's purpose unless it was 
modified. Furthermore, it knew exactly how the ma- 
chine had to be used by employees of Plastic Jewel. For 
this reason, it does not matter {**447] that Plastic 
Jewel's misuse may have been in violation of State law 
(see Suchomajcz v Hummel Chem. Co., 524 F2d 19 [li-
ability imposed on manufacturer of a component part for 
injuries sustained by remote users under the theory of 
negligent failure to warn where it supplied chemicals to 
fabricator of firecracker assembly kits which it knew 
were being sold in violation of Federal injunction]). 

Nor, under the circumstances, could Reed-Prentice 
rest on the assumption that Plastic Jewel would convey 
adequate warnings to the users of the machine (see Shell 
Oil Co. v Gutierrez, 119Ariz 426; First Nut. Bank v Nor-
Am Agric. Prods., 88 NM 74; Dougherty v Hooker Chem 
Corp., 540 F2d 174). The employer's consistent choice 
of expediency over safety having already been made 
crystal clear, it would have been pure pollyanna to pre- 
sume that the necessary safety information would filter 
down to those who had to work on the machine (see Re-
statement, Torts 2 4  $ 388, Comment n; 2 Harper and 
James, Torts, 5 28.7, pp 1548-1 549; cf. Bexiga v Havir 
Mfg. Corp., 60 NJ 402, 41 0-41 1). 

Cognizant of both the danger and the continued ne- 
cessity for Plastic Jewel to cut through the safety gate, 
and given the long-standing and on-going service rela- 
tionship between manufacturer and purchaser, it turns 
logic and common sense upside down to say that Reed- 
Prentice was absolved of any duty to warn employees of 
the danger to which they were exposed. Nor was Reed- 
Prentice to be relieved of its duty to use reasonable care 
in bringing home the danger to users simply because the 

danger might appear to be an obvious one. Users of such 
a machine may well be unappreciative of the risk, think- 
ing perhaps, as plaintiffs expert attested, that the mere 
presence of a safety gate, even one altered to create a 
hole, was adequate protection, or that there were other 
safety devices to prevent hands from getting caught in 
the machine. Surely the exact nature of the risk and its 
more subtle [*486] aspects, including the possibility of 
the user's being drawn into the machine, could well re- 
main unperceived to the inexperienced 17-year-old plain- 
tiff. Precisely because of such considerations, the per- 
ception of the danger by the user has generally been 
thought to be a jury question ( Micallef v Miehle Co., 
Div. of Miehle-Goss Dexter, 39 NY2d 376; Bolm v Tri- 
umph Corp., 33 NY2d 151; Codling v Paglia, 32 2Y2d 
330; Meyer v Gehl Co.. 36 NY2d 760, 763 [dissenting 
opn]; Merced v Auto Pak Co., 533 F2d 71; Noel, Manu- 
facturer's Negligence of Design or Directions for Use of 
a Product, 42 Tenn L Rev [***725] 11, 58, 64). The 
issue was therefore properly submitted at trial. n3 

n3 The court's charge accurately reflected 
these principles: "even if the defendant complied 
with the [State] regulations [concerning the safety 
gate] completely, you may still find the defendant 
negligent if you find that one, it knew or had rea- 
son to anticipate that the plaintiffs employer 
would modify or alter the machine to increase 
one of the risks of harm which the safety device 
was designed to prevent, and did not give ade- 
quate warning of the dangers of such alteration or 
did not otherwise prevent, if it could reasonably 
have done so, such alterations from being made 
after the machine left its factory and its hand." 

In sum, to premise liability on either a theory of neg- 
ligent entrustment or negligent failure to warn is not to 
depart &om recognized principles. And, contrary to the 
alarums sounded by the defendant and third-party defen- 
dant, the application of these precepts to the case here 
certainly cannot be said to forebode a limitless expansion 
of a manufacturer's liability for product-related injuries. 
While, admittedIy, a manufacturer is under no obligation 
to design "a product that is impossible to abuse or one 
whose safety features may not be circumvented" @p 
480-481), to uphold a jury finding that the manufacturer 
was negligent in the case before us would herald no such 
absurdly burdensome standard. Rather, liability may be 
reasonably circumscribed within the ambit of foresee- 
ability, [**448J and the attachment of liability is even 
clearer in this instance because the manufacturer not only 
could have foreseen the misuse of its product but actually 
knew of its occurrence. 
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Under these circumstances, the majority's dismissal 
of the complaint simply cannot be justified by that calcu- 
lus for legal responsibility long professed by this court. 
For, "'a balancing o f  the likelihood of the harm, and the 
gravity of the harm if it happens, against the burden of 
the precaution which would be effective to avoid the 
harm"' would lead, inexorably in my opinion, to a fmd- 
ing of negligence (Micallef v Miehle Co., supra, p 386, 
quoting 2 Harper and James, Torts, 5 28.4; [*487] 

United States v Carroll Towing Co., 159 F2d 169, 173 
[Hand, J.]). 

Because I conclude that the jury's verdict was sup- 
portable on at least the negligence grounds that were 
submitted to it, at the very least, upon the court's reversal 
of the order of the Appellate Division, a new trial should 
be ordered (see Clark v Board of Educ., 304 NY 488, 
490; PhiZZipson v Ninno, 233 NY 223, 226). 



LEXSEE 367 NW 2D 393 

ROBERT and REBECCA SPENCER, Plaintiffs-Appellants, v. FORD MOTOR 
COMPANY, a foreign corporation, Defendant-Appellee, and THE FIRESTONE 

TIRE & RUBBER COMPANY, a foreign corporation, Defendant. 

Docket Nos. 68858,70317 

Court of Appeals of Michigan 

141 Mich. App. 356; 367 N. W.2d 393; 1985 Mich. App. LEXIS 2532; CCH Prod 
Liab. Rep. P10.551 

February 6,1984, Submitted 

March 18, 1985, Decided 


DISPOSITION: [***I] 	 ant to GCR 1963, 117.2(3), on plaintiffs' duty to warn 
theory. We affirm in part and reverse in part. 

Affirmed in part and reversed in part. 
In May of 1977, plaintiff Robert Spencer was em- 

LexisNexis(R) Headnotes 	 ployed by a Union 76 automotive service station. One of 
his duties was to repair truck tires. An employee of 
Vegelheim Lumber Company brought a Ford truck to the 

COUNSEL: 	 station to have a flat tire repaired. (***2] Plaintiff re- 
paired the tire and reassembled the tire and the multi- 

Robert A. P.C. A' for plain- piece rim in a safety cage. Such cages are be-
tiffs. cause multi-piece rims can expIosively disengage. While 

Harvey, Kruse, Westen & Milan, P.C. (by John A. Robert Spencer was attempting to replace the repaired 
Kruse, Dale R. Burmeister and Larry W. Davidson), for tire back onto the buck, the multi-piece [*359] rim ex- 
Ford Motor Company. plosively disengaged and injured him. Certain parts of 

the tire rim assembly were unexplainedly lost, while 
Butzejr Long, Gust, K1ein 'van Zife Xha!er Or- plaintiff Robert Spencer retained other parts as evidence. 

han and Daniel P. Malone), for Firestone Tire & Rubber 
Company. On May 16, 1980, pIaintiffs filed a complaint. 

against Ford, the vehicle manufacturer, and Firestone, 
JUDGES: the wheel manufacturer. Ford was granted summary 

judgment pursuant to GCR 1963, 1172(3). The trial 
BeasIey, P.J., and Gribbs and J. R. Emst, * JJ. 	 court ruled as a matter of law that Ford had no duty with 

respect to the design of the wheel rim, and that any 
breach of duty by Ford was not a proximate cause of 

* Circuit judge, sitting on the Court of Ap- plaintiffs injury.
peals by assignment. 

Firestone sought partial summary judgment pursuant 
OPINIONBY: to GCR 1963, 117.2(3), on plaintiffs' breach of duty to 

warn claim. The motion was denied by the trial court 
GRIBBS which found that an expert's testimony about microme- 

ters used in checking wheel rims might present a factual 
OPINION: issue for the jury. 

[*358] [**395] Plaintiffs appeal from the trial Plaintiffs and Firestone appeal from the trial court's 
grant summary judgment for defendant Ford determinations [***3] and the were consolidated 

Motor Company, pursuant to GCR 1963, 117.2(3), on by this Court. 
plaintiffs' products liability action. Defendant Firestone 
Tire & Rubber Company appeals from the trial court's Defendant Ford 
denial of its motion for partial summary judgment pursu- 
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Plaintiffs appeal from the trial court's grant of sum- 
mar -  judgment for Ford on Plaintiffs' claims of ( I )  neg- 
ligence and breach of implied warranty as a result of -
Ford's design, sale and failure to recall a defective vehi- 
cle, and (2) negligence and breach of implied warranty as 
a result of Ford's failure to warn of the danger of the 
three-piece wheel rims. 

Summary judgment was granted pursuant to GCR 
1963, 1 17.2(3). Summary judgment under this court rule 
should be granted only when there is no genuine issue as 
to any material fact and the moving party is entitled to 
judgment as a matter of law. Pauley v Hall. 124 Mich 
App 255, 262; 335 [*360] NW2d 197 (1983). Iv den 418 
Mich 870 (1983). The trial court must be satisfied that 
the nonmovant's claim cannot be supported at trial as a 
result of a deficiency which cannot be overcome. Rizzo v 
Kretschmer, 389 Mich 363, 372; 207NW2d 316 (1973). 

Plaintiffs based their f i s t  negligence and breach of 
warranty claims on their contention that the Ford vehicle 
was defective and Ford was thus liable for the design, 
sale and failure to recall the defective vehicle. (***4] 
Plaintiffs contend that the vehicle was defective because 
the vehicle could accommodate a dangerous wheel rim. 
The trial court correctly pointed out that there was no 
evidence that Ford trucks required multi-piece rims or 
were unable to accommodate less dangerous single-piece 
rims. Plaintiffs also admitted that the multi-piece wheel 
rim which explosively disengaged was not an original 
component of ;he 1965 Ford &ck, but was manufactured 
in 1967. 

[**396] "Though a vehicle manufacturer may be 
held liable for damages caused by defective component 
parts supplied by another entity, Comstock v General 
Motors Corp, 358 Mich 163; 99 NW2d 627 (1959), this 
duty has not yet'been extended to component parts added 
to a vehicle subsequent to distribution. Assuming the 
existence of a defect [under either a negligence or breach 
of implied warranty theory], plaintiff must 'trace that 
defect into the hands' of the defendant. Caldwell v Fox, 
394 Mich 401, 410; 231 NW2d 46 (1975). '[The] thresh- 
old requirement of any products liability action is identi- 
fication of the injury-causing product and its manufac- 
turer.' Abel v Eli Liliy & Co, 418 Mich 311, 324; 343 
NW2d 164 (1984). [***5] Failure of a component not 
supplied by the manufacturer does not give rise to liabil- 
ity on the manufacturer's part. Antcl~ffv State Employees 
Credit Union, 95 Mich App 224, 231-233; 290 NW2d 
420 (1980), a f d  414 Mich 624; 327 NW2d 814 (1982)." 
Courineau v Ford Motor Co, 140 Mich App 19, 30-31; 
363 NW2d 721 (1985). 

[*361] Thus, plaintiffs' contention that Ford should be 
held liable for a wheel rim component added subsequent 

to distribution of the Ford vehicle has no support in our 
case law. nl 

n l  Plaintiffs did not set forth a concert of ac- 
tion theory against vehicle and rim manufacturers 
as did the plaintiffs in Cousineau, supra. 

Moreover, finding a vehicle defective or a vehicle 
manufacturer liable simply because the vehicle could 
accommodate dangerous or defective replacement com- 
ponents manufactured by another would have far-
reaching undesirable results. For example, car manufac- 
turers would be liable every time a defective tire blew up 
because a defective tire fit the vehicle. [***6] 

Plaintiffs' second negligence and breach of implied 
warranty claims, based on a failure to warn, also fail. 
Negligence and breach of implied warranty claims based 
on a failure to warn involve proof of the same elements. 
Smith v E R Squibb & Sons, Inc, 405 Mich 79, 88; 273 
NW2d 476 (1979). Products liability actions grounded in 
negligence or breach of implied warranty require a 
causal connection between the manufacturer's negligence 
or product defect and the plaintiff's injury, Cova v Harley 
Davidrson Motor Co, 26 Mich App 602, 609; 182 NW2d 
800 (1970), and plaintiffs failed to establish that Ford's 
failure to warn of the danger of the three-piece rims was 
a cause of plaintiffs injury. n2 

n2 Plaintiffs' failure to warn argument cen- 
ters on Ford's duty to warn of the danger of the 
three-piece wheel rims. Although we do not dis- 
cuss whether or not Ford had a duty to warn of 
the danger of another manufacturer's replacement 
component, but dispose of plaintiffs' claim on the 
lack of a causal connection, we do not imply that 
we accept plaintiffs' argument that Ford had such 
a duty to warn. 

Plaintiff Robert Spencer was specifically questioned 
about his awareness of the nature and extent of danger. 
He stated that he was aware of [*362] the cause of the 
explosive disengagement and indicated that if he had 
read a warning with respect to the danger he would still 
have followed precisely the same repair procedures. 
After the accident, he continued to change tires following 
the same procedure he had followed before the accident 
despite his awareness of the risk. Thus, by his own tes- 
timony, plaintiff refuted a causal connection between the 
lack of a warning of the danger of three-piece wheel rims 
and plaintiffs injury. 
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Thus, Ford was entitled to summary judgment on 
plaintiffs' negligence and breach of implied warranty 
claims based on defective product and failure to warn 
theories. 

Defendant Firestone 

Plaintiffs' complaint alleged that Firestone had a 
duty to warn of the danger of the multi-piece rim. Fire- 
stone argued that there was no genuine material issue of 
fact and moved for summary judgment pursuant to GCR 
1963, 117.2(3). The trial court denied Firestone's mo- 
tion, finding [**3971 that an expert's testimony about a 
micrometer used to determine if a rim [***8] base was 
"out of round" might present a factual issue for the jury. 

As discussed above with respect to defendant Ford, 
the dispositive issue under either a negligence or breach 
of implied warranty theory in this case is the lack of a 
causal connection between Firestone's failure to warn 
and plaintiffs injury. There was no evidence presented 
to show that a warning would have changed plaintiffs 

behavior and prevented his injury. Plaintiffs own testi- 
mony revealed that a warning would have made little 
difference. Thus, Firestone was entitled to summary 
judgment on plaintiffs' failure to warn theory. 

[*363] The trial court's finding that the testimony 
regarding the micrometer would present a factual issue 
for the jury was in error. There was no representation 
that out-of-roundness, as measured by a micrometer, 
would lead to explosive disengagement Plaintiff was 
aware of the danger of disengagement and knew that the 
wheel rim had to be properly seated to prevent such an 
occurrence. He could determine whether proper seating 
occurred by looking at the wheel. If the rim were not 
properly seated, he might be able to use the micrometer 
to &certain why, but this would not I***9] be relevant 
to his awareness to danger. For this reason, any factual 
issue raised with respect to the micrometer would not be 
material, i.e., essential to the case. Black's Law Diction- 
ary (4th ed), p 1128. 

Affirmed in part and reversed in part. 
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OPLNIONBY: 

TAMILIA 

OPINION: 

[*385] [**4211 This is an appeal from the Order 
of court denying appellants' motion to remove nonsuit 
entered July 27, 1989 following the trial court's granting 
of appellee's motion for a compulsory nonsuit. 

On December 8, 1983, Joseph Patrick Toth, a la- 
borer employed by Cameron Construction Company, 
was killed in a construction accident. He stepped on a 
wooden plank supported by scaffolding. The scaffolding 

was attached to concrete forming equipment, which was 
manufactured, sold and supplied by appellee, Economy 
Forms, to Cameron Construction. The plank, supplied 
by Mellon Stuart Company [*386] to Cameron, there- 
upon broke away, causing the decedent to fall to his 
death. 

Appellants, Schree Toth, surviving widow, and 
Mary Bridget Toth, as Executrix of the Estate of Mr. 
Toth, contend Economy Forms [***2] corporation de- 
signed, manufactured, sold and supplied a defective con- 
crete formingiscaffolding system which supported the 
plank that broke and this defective system was the 
proximate cause of Mr. Toth's death. Economy denied 
liability for Mr. Toth's death. 

Following extensive discovery, the case proceeded 
to trial. Appellants presented the liability aspects of their 
case, which consisted of the testimony of their expert 
witness, Ben Lehman, and an offer of [**422] proof 
from a liability witness who could not be found. Econ-
omy Forms thereafter made an oral motion for a compul- 
sory nonsuit, which the trial court granted based on its 
finding Economy had no connection with the product 
that caused the injury, i.e. the planking. Appellants sub- 
sequently filed a motion to remove the compulsory non- 
suit, which was denied. This appeal followed. 

The sole issue on appeal is whether the trial court 
properly granted Economy Forms' motion for a compul- 
sory nonsuit. When a motion for compulsory nonsuit is 
filed, the plaintiff, appellant here, must be given the 
benefit of a11 favorable evidence along with all reason- 
able inferences of fact arising from the evidence, and any 
conflict in the evidence [***3] must be resolved in favor 
of the plaintiff. Coatesville Contractors v. Borough of 
Ridley Park, 509 Pa. 553, 559, 506 A.2d 862, 865 
(1986). Furthermore, when the trial court is presented 
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with a choice between two reasonable inferences, the 
case must be submitted to the jury. Hawthorne v. Dravo 
Corp., Keystone Div.,313 Pa.Super. 436, 460 A.2d 266 
(1983). However where it is clear a cause of action has 
not been established, a compulsory nonsuit is proper. 
Storm v. Golden, 371 Pa.Super. 368, 538 A.2d 61, 63 
(1988). 

[*387] At trial, appellants sought recovery based 
on two theories of liability -- product liability under $S 
402A of Restatement (Second) of Torts or, in the alterna- 
tive, negligence. Section 402A R.2d Torts states: 

3 402 A. Special liability of Seller of 
Product for Physical Harm to User or 
Consumer 

( 1 )  One who sells any product in a 
defective condition unreasonably danger- 
ous to the user or consumer or to his 
property is subject to liability for physicak 
harm thereby caused to the ultimate user 
or consumer, or to his property, if 

(a) the seller is engaged in [***4] 
the business of selling such a product, and 

(b) it is expected to and does reach 
the user or consumer without substantial 
change in the condition in which it is sold. 

(2) The rule stated in Subsection ( 1 )  
applies although 

(a) the seller has exercised all possi- 
ble care in the preparation and sale of his 
product, and 

(b) the user or consumer has not 
bought the product from or entered into 
any cont~actual relation with the seller. 

Our Supreme Court adopted 5 402A in Webb v. Zern, 
422 Pa. 424, 220 A.2d 853 (1966). In order to succeed 
under this section, a piaintiff must establish all of the 
following: 1) a product; 2) the sale of that product; 3) a 
user or consumer; 4) the product defect which makes the 
product unreasonably dangerous; and 5) the product de- 
fect was the proximate cause of the harm. See Ellis v. 
Chicago Bridge & Iron Co., 3 76 Pa.Super. 220, 238, 545 
A.2d 906, 916 (1988) (Popovich, J., concurring); Berke-
bile v. Brantly Helicopter Corp., 462 Pa. 83, 337 A.2d 
893 (1975). h order for liability to attach in a products 
liability action such as this, the plaintiff must show the 
[***S] injuries suffered were caused by a product of the 
particular manufacturer or supplier. Eckenrod v. GAF 

, Corp., 375 Pa-Super. 187, 190-91, 544 A.2d 50, 52 

(1988). Appellants concede the wooden plank that broke 
and caused Mr. Toth to fall to his death was not supplied 
or [*388] manufactured by appellee (Brief for Appel- 
lants, p. 4). There is no legal authority supporting appel- 
lants' attempt to hold a supplier liable in strict liability 
for a product it does not even supply. We believe, under 
this theory of recovery, appellant must look to the lum- 
ber supplier and not appellee. 

However, appellants contend appellee's scaffolding 
system, as designed, was incomplete and thus defective 
because it failed to supply all of the component parts, 
i.e., the wooden planks. Therefore, appellants suggest 
appellee should have supplied the lumber, and its failure 
to do so constitutes a design defect in the scaffolding, 
which it did supply. To this end, appellants opine it was 
foreseeable " ~ a h e r o n  would use &bod planking which 
was not suitable for use as scaffolding planks supported 
by yokes and that one way to guard against this hazard 
was to supply a complete [***6] [**423] system, in- 
cluding wooden components" (Brief for Appellants, p. 
4). We fail to see how this would have been reasonably 
foreseeable to appellee - especially where Cameron, a 
contractor engaged in bridge reconstruction under the 
auspices of Pennsylvania's Department of Transportation 
(Penn Dot), is itself subject to OSHA requirements and 
inspections, Penn Dot requirements and inspections and 
federal state, and local regulations regarding scaffolding. 
We reject appellants' assertion the failure to provide 
wood planks constitutes a design defect in the metal scaf- 
folding. 

Alternatively, appellants suggest appellee's scaffold- 
ing system was defective because appellee failed to in- 
struct as to its proper use or warn of inherent dangers 
associated with its use. A "defective condition" is not 
just limited to defects in design or manufacture, but in- 
cludes the failure to give such warnings as needed to 
inform the consumer of the possible risks and limitations 
involved. Berkebile, supra, 337 A.2d at 902. "If the 
product is defective absent such warnings, and the defect 
is a proximate cause of the plaintiffs injury, the seller is 
strictly liable without [***7] proof of negligence." Id. 
Once again, we emphasize appellee did not supply the 
"defective" product. Appellants' theory would have us 
impose liability on the [*389] supplier of metal forming 
equipment to warn of dangers inherent in wood planking 
that it did not supply. Pennsylvania law does not permit 
such a result. 

Having rejected appellants' first theory of liability, 
we turn now to their second theory of liability - negli-
gence. Appellants argue the allegedly defective design 
and lack of warnings constitute negligence, as well as 
product liability, and appellee still had an opportunity to 
correct its negligence, thereby preventing Mr. Toth's 
death, by providing proper field services. Although ap- 
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pellants allege appellee had a duty to provide proper field ing failed to establish its case in negligence, [***83 we 
services, appellants fail to show how this duty was reject appellants' claim. 
breached, if at all. Appellants have not even demon- 

Because appellants have failed to establish a cause 
strated how Cameron failed to follow procedures in us- of action under § 402A R.2d torts or in negligence, we 
ing appellee's product, much less how this is appellee's affirm the trial court's denial of appellants' motion to
fault. It is not enough for appellants to claim appellee 

remove compulsory nonsuit. 
had a duty. Appellants must also show how that duty was 
breached in order to impose liability on appellee. Hav- Order affirmed; judgment of nonsuit affirmed. 
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SUBSEQUENT HISTORY: [*** 11 	 281 NW2d 291 (1979). The facts, as stated by the Su- 
preme Court, are as follows: 

Leave to appeal applied for. 
"On October 4, 1967, plaintiff, Karl Tulkku, suf- 

DISPOSITION: fered an injury to his left hand in a press accident a t the 
Chrysler Sterling Stamping Plant. The press which 

Remanded for new trial. plaintiff was operating at the time of the accident was 
one that required two operators for the completion of a 
cycle. In order to activate the press, each operator was 

COUNSEL: required to depress two palm buttons and to hold them 
Goodman, Eden, Millender & Bedrosian (by Juan down until the press had completed its downward cycle. 

Lovell, William Goodman, and [***5] James A. Tuck), The palm buttons had been installed as safety devices to 
for plaintiff. prevent an operator's hand fiom being in the die area 

while [***6] the press was in operation. 
Dice, Sweeney, Sullivan & Feikens, P.C. (by Ronald 

F. DeNardis), for defendant Mackworth Rees. "At the time of the accident, plaintiffs co-worker 
had depressed both of his palm buttons and plaintiff had 

Kitch & Suhrheinrich, P.C., for defendant Illinois depressed his right-hand palm button while attempting to 
Tool Works, Inc. blank a piece of metal caught in the rear of the press with 

his Ieft hand. With only three buttons depressed, the 
press inexplicably cycled causing severe injury to plain- 

Bashara, P.J., and D. C. Riley and E. A. Quinnell, * tiffs hand. 
JJ. "Upon a subsequent investigation, it was discovered 

that the plastic case on the snap-action microswitch in 

* Circuit judge, sitting on the Court of A p  
plaintiffs left-hand palm bunon was broken in the area 
where the cover was screwed to the top of the switch. 

peals by assignment. The broken plastic case caused the switch to fail with the 
result that the press completed its cycle without the palm 

OPINIONBY: button having been pushed. 

QUINNELL " [**48} Plaintiff brought suit alleging both negli- 
gence and breach of warranty against defendant Mack- 

OPINION: worth Rees, [*713] the manufacturer of the palm button 
[*712] [**47] On Remand assembly, and Illinois Tool Works, the manufacturer of 

the switch." 

This matter is on remand to this Court following the 


Supreme Court's decision in Tulkku v Muckworth Rees At trial, plaintiff had requested an instruction to the 

Division of ~ , , j ~  effect that contributory negligence would not be a de- Industries, Inc, 406 Mi& 615, 618-619; 
fense if the defendants negligently failed to provide a 
proper, adequate, and suitable safety device and that such 
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[***7] failure was a proximate cause of the plaintiffs 
injuries. The trial court declined to give the requested 
instruction but, instead, gave the standard jury instruction 
concerning contributory negligence, ie., that contribu- 
tory negligence would bar plaintiffs negligence claim. 
As to the warranty claim, the court gave an "abuse of 
product" instruction that was agreed upon by all parties. 
The jury returned a general verdict in favor of the defen- 
dants. 

The Court of  Appeals had affirmed, 76 Mich App 
472; 257 NW2d 128 (1977). 

On further appeal, the Supreme Court reviewed 
available authorities and policy considerations and held: 

"We, therefore, hold that contributory negligence is 
no bar to recovery where evidence has been presented of 
defendant's causal negligence in the design or manufac- 
ture of a safety device. 

"Our holding today necessarily requires remand to 
the trial court for a new trial. We note that during the 
pendency of this appeal, this Court decided Placek v 
Sterling Heights, 405 Mich 638; 275 NW2d 51 1 (1979), 
and the Michigan Legislature enacted legislation which 
affects the manner in which products liability actions are 
to be treated by the courts of this state. [***8] MCL 
600.2945;MSA 27A.2945. However, we must presently 
decline to consider the effect of PIacek and that legisla- 
tion, if any, on the holding we have reached today as this 
complex issue was neither argued nor briefed before us." 
406 Mich 615, 623 (1 979). 

[*714] Promptly thereafter, plaintiff and defendants 
moved for rehearing. Both parties sought a determina- 
tion from the Supreme Court as to whether the compara- 
tive negligence doctrine found in either the products li- 
ability statute or Placek would be applicable on retrial. In 
addition, defendants in their motion for rehearing sought 
a determination fi-om the Supreme Court that the retrial 
would involve only the negligence issue of plaintiffs 
case "* * * in that plaintiff has already prosecuted his 
warranty theory under what this Honorable Court has 
determined to be the correct law". 

The Supreme Court entered the following special 
order: 

"Motions for rehearing considered and, in lieu of 
granting rehearing, this cause is remanded to the Court of 
Appeals for consideration of the issues of the scope of 
the retrial in this case and the applicability of Placek v 
City of Sterling Heights, 405 Mich 638 (1979). and 
[***93 MCL 600.2945; MSA 27A.2945 upon such re- 
trial." 407 Mich 1148 (1979). 

I. Scope of Retrial. 

At the original trial, as noted, the court submitted to 
the jury the issue of defendants' negligence and also gave 
the standard jury instruction as to contributory negli- 
gence. The trial court also submitted the breach of war- 
ranty theory to the jury but did not specifically inform 
the jury that ~ontributory negligence was not a defense to 
the breach of warranty claim, the nearest approximation 
of such an instruction being the following: 

"In understanding, of course, the nature of the liabil- 
ity of the manufacturer based on a breach of an implied 
warranty, negligence and fault have no place in it and are 
not required to be proved." 

In our view, having the benefit of cases decided 
since the trial of this case in October, 1975, the [*715] 
jury was not properly instructed on the warranty count. 

Many cases have noted the potential for jury confu- 
sion in a combined negligenceJwarranty action as to the 
effect of plaintiff's conduct; for instance, see Vincent v 
Allen Bradley Co, 95 Mich App 426; 291 NW2d 66 
(1980). Upon request, plaintiff [**49] would have been 
entitled to an instruction [*** 101 specifically informing 
the jury that any negligence on the part of the plaintiff 
could not be considered as a defense to the warranty ac- 
tion. Timmerman v Universal Corrugated Box Machin- 
ery Corp, 93 Mich App 680; 287 NW2d 31 6 (1 979). 

Defendants argue that plaintiff did not preserve the 
issue for appeal either in this Court or in the Supreme 
Court, and therefore the jury verdict as to the warranty 
count is final and may not be retried. Plaintiff has made 
no response to the preservation issue, arguing only that 
because the contributory negligence issue and the abuse 
of product issue are so closely intertwined fundamental 
fairness requires a new trial as to both counts. 

Counsel for the parties have cited few authorities in 
support of their respective positions, probably for the 
eminently sensible reason that there are no cases directly 
on point. In support o f  their procedural position, defen- 
dants cite Vorrath v Garrelts, 49 Mich App 142; 211 
NW2d 536 (1973). There the trial court granted a judg- 
ment in favor of plaintiff for a debt and also imposed a 
mechanics lien. On appeal to the Court of Appeah, the 
mechanics lien was held void. Thereafter, plaintiff un-
dertook proceedings [***l l] supplemental to judgment 
in the trial court to collect the debt, and, on further ap- 
peal, the Court of Appeals determined that the initial 
reversal of the mechanics lien did not disturb the original 
judgment as to the debt. [*716] Other cases hold, at 
least as a general rule, that, upon each new trial, a case 
must be tried just as if it never had been tried before. 
Bathke v Traverse City, 308 Mich 1; 13 NW2d 184 
(1944). and cases cited therein. In Snowden v Detroif & 
M R  CO,194 Mich 87; 160 NW414 (1916). the Supreme 
Court affirmed a trial court's grant of a new trial on a 
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common law negligence count which the trial court 
originally had refused to submit to the jury, after a Su- 
preme Court reversal of a judgment for plaintiff on a 
statutory count which the trial court had submitted to the 
jury, suggesting some discretion as to the scope of the 
retrial in a case involving multiple counts even though 
piamtiff had not filed a cross-appeal. 

In the absence of any persuasive authority in favor 
of either plaintiff or defendants, we conclude that the 
new trial should include both the negligence and war- 
ranty counts. In the determination of the liability of a 
defendant, the [*** 121 distinctions between negligence 
actions and warranty actions are becoming increasingly 
blurred. Owem v Allis-Chalmers Corp, 83 Mich App 74; 
268 NW2d 291 (1978), Elsasser v American Motors 
Corp, 81 Mich App 3 79; 265 NW2d 339 (1978). Smith v 
E R Squibb & Sons, Inc, 69 Mich App 375; 245 NW2d 52 
(1  976). Iv den 399 Mich 804 (1977). As noted in Vincent, 
supra, the characterization and effect of a plaintiffs con- 
duct with regard to a product can also lead to confusion. 
It would be unfair to the parties to permit the general 
verdict to stand as to the implied warranty count, reached 
after instructions which are not perceived to be incom- 
plete, when a new trial must be held on the negligence 
count. 

11. Applicability ojPlacek. 

It is clear that the comparative negligence rule 
[*717] announced in Placek is applicable to all appro- 
priate cases in which trial commences after the decision 
date of Placek, including those in which a retrial is to 
occur because of remand on any other issue. Placek, 
supra, 667. Saving the "safety devices" issue for subse- 
quent discussion, it is clear that the comparative negli- 
gence principles of Placek would apply to the [*** 131 
negligence count on retrial of this case. 

111. Applicabifity ofStatute. 

The accident out of which this litigation arose oc- 
curred on October 4, 1967. The statute ( MCL 600.2945; 
MSA 27A.2945) was effective December 1 I, 1978. The 
general rule is that statutes have prospective effect only 
unless a retrospective legislative intent of the Legislature 
clearly appears from the language or context of the stat- 
ute. Various exceptions to [**50] the rule exist. Stat-
utes dealing with the admissibility of evidence are given 
retrospective effect. Sherbernem v Metropolitan Life Ins 
Co, 44 Mich App 339; 205 NW2d 213 (1973). Remedial 
legislation is also given retrospective effect. Rookledge v 
Garwood 340 Mich 444; 65 NW2d 785 (19541. Lahti v 
Fosterling, 357 Mich 578; 99 NW2d 490 (1959), Freij v 
St Peter's Evangelical Lutheran Church, 72 Mich App 
456; 250 IW2d 78 (1976). h den 399 Mich 862 (1977). 
The Freij Court, quoting Corn Rookledge, supra, noted 
that a statute will be regarded as remedial in nature if it is 

designed to correct an existing law, redress an existing 
grievance, or introduce regulations conducive to the pub- 
lic good. The Rookledge Court [***I41 also quoted 
approvingly from 50 Am Jur, Statutes, $ 15, pp 33, 34 to 
the effect that iegislation is regarded as remedial which 
abridges superfluities of former laws, remedying defects 
therein or mischiefs thereof, implying an intention to 
[*718] reform or extend existing rights, and having for 
its purpose the promotion of justice and the advancement 
of public welfare and of important and beneficial public 
objects, such as the protection of the health, morals, and 
safety of society or of the public generally. The citation 
goes on to add that another common use of the term "re- 
medial statute" is to distinguish it from a statute confer- 
ring a substantive right and to apply it to acts relating to 
the remedy, to rules of practice or courses of procedure, 
or to the means employed to enforce a right or redress an 
injury. The term "remedial" applies to a statute giving a 
party a remedy where he had none, or a different one, 
before. 

With these standards in mind, we comfortably con- 
clude that the Legislature intended that this statute have 
retroactive as well as prospective effect. In 3 § 2946, 
2947, and 2948 the Legislature purports to describe what 
is admissible evidence in a product [***IS] liability 
action as defined in § 2945, thus addressing itself to the 
exception noted in Sherberneay supra. There, further, 
can be no doubt that the Legislature thought it was re- 
dressing existing grievances on the part of defendants by 
providing certain evidentiary defenses to product liability 
actions and redressing existing grievances as to plaintiffs 
by providing that a plaintiffs negligence should not to- 
tally bar his recovery but merely operate to diminish his 
recovery. We conclude that the Legislature intended the 
statute to apply to all actions pending, accrued, or future. 
n l 

n l  We deliberately refrain from citing Jorae 
v Clinton Crop Service, 465 F Supp 952 (ED 
Mich, 1979), as being in support of our position, 
even though the result which Judge Joiner 
reached in that case is identical with our own on 
the point here discussed. Judge Joiner also had 
other problem issues which are not present in our 
case, and we find it unnecessary to either approve 
or disapprove his resolution of those issues. 

[***I61 

IV. "Safeety device" liabifiq. 

[*719J Having found that the comparative negii- 
gence statute applies retroactively and that Placek ap-
plies generally to retrial of the negligence count, we 
reach the critical issue of this remand proceeding, 



101 Mich. App. 709, *; 301 N.W.2d 46, **; 
1980 Mich. App. LEXIS 308 1, * * *  

namely, whether the negligence of a plaintiff may be 
considered to reduce a plaintiffs recovery when the li- 
ability of the defendants is predicated upon their failure 
to provide adequate safety equipment. n2 

n2 Lest it be said that all of the preceding 
discussion is mere dicta, we note that we would 
not reach this issue if we had determined that the 
date of the accident precluded the application of 
the statute or of Placek. 

A. Application of Placek. 

Plaintiff argues that the policy considerations under- 
pinning Funk v General Motors Corp, 392 Mich 91; 220 
NWZd 641 (1974). and the Supreme Court decision in 
Tulkku, supra, apply equally to a diminution of plaintifls 
recovery and to a bar of plaintiffs recovery. Defendant 
argues that the harsh effects [*** 17J of contributory 
negligence have been abolished by Pfacek which was 
designed to promote a more equitable allocation of loss 
among all of the parties legally responsible in proportion 
to their fault and that, therefore, in any case in which 
Placek is applicable, the safety equipment [**51] 
analysis of Funk and Tulkku is not appropriate. Defen-
dant's arguments miss the point of Funk and Tulkku. 
Those two cases are concerned with a problem distinct 
from the equitable allocation of a loss. 

In its determination that contributory negligence 
does not bar recovery where the trier of fact may rea- 
sonably find that the failure to provide necessary safety 
equipment was the cause in fact of the injury, the Funk 
Court noted, supra, 104: 

"The policy behind the law of torts is more than 
[*720] compensation of victims. It seeks also to en- 
courage implementation of reasonable safeguards against 
risks of injury." 

Similarly the Tulkku Court said, supra, 623: 

"If we are to continue to foster the protection of the 
worker and to encourage manufacturers to take all rea- 
sonable precautions in designing and manufacturing 
safety devices, we cannot allow the [*** 181 discredited 
doctrine of contributory negligence to undermine these 
goals." 

The worker has an incentive - the avoidance of in- 
jury to himself -- to work as safely as permitted by the 
demands of his employment, the nature of the equipment 
furnished to him, and the frailties of mankind. To im-
pose an additional economic sanction on a negligent 
plaintiff n3 ignores the defmition of negligence. Without 
in the least suggesting that manufacturers are totally de- 
void of humanitarian considerations for workers' safety, 

we do suggest that workers' safety (and therefore work- 
ers' productivity through uninterrupted production) will 
be fostered and encouraged by our holding that a plain- 
tiffs recovery may not be diminished by his own negli- 
gence if the liability of the defendants arises from their 
failure to provide adequate safety devices. Other panels 
of this Court have reached the same result. Timmerman, 
supra, Stambaugh v Chrysler Corp, 96 Mich App 166; 
292 NW2d 510 (1980). 

n3 Different principles apply to a grossly 
negligent plaintiff, Funk, supra, 113,fn 18. 

Before we are inundated with a flood of anguished 
howls from safety device manufacturers and their insur- 
ance carriers, we hasten to add that such potential defen- 
dants are not the insurers of the safety of working men. 
Funk encourages [*72 I ]  "implementation of reasonable 
safeguards against risks of injury". Tulkku encourages 
manufacturers "to take all reasonable precautions in de- 
signing and manufacturing safety devices". Nothing 
more, but nothing less, is required. 

B. Application ofthe statute. 

The statute broadly defines "product liability action" 
as 


"an action based on any legal or equitable theory of 
liability brought for or on account of death or injury to 
person or property caused by or resulting from the manu- 
facture, construction, design, formula, development of 
standards, preparation, processing, assembly, inspection, 
testing, Listing, certifying, warning, instructing, market- 
ing, advertising, packaging, or labeling of a product or a 
component of a product." MCL 600.2945; MSA 
27A.2945. 

Subsequent sections provide that certain types of evi- 
dence dealing with manufacture, alteration, and the issu-
ance of written warnings shall be admissible in [***20] 
such actions. 

The comparative negligence portion of the statute 
reads as follows: 

"Sec. 2949 (1) In all products liability actions 
brought to recover damages resulting from death or in- 
jury to person or property, the fact that the plaintiff may 
have been guilty of contributory negligence shall not bar 
a recovery by the plaintiff or the plaintiffs legal repre- 
sentatives, but damages sustained by the plaintiff shall be 
diminished in proportion to the amount of negligence 
attributed to the plaintiff." MCL 600.2949; MSA 
27A.2949. 



Page 5 
101 Mich. App. 709, *; 301 N.W.2d 46, **; 

1980 Mich. App. LEXIS 3081, ***  

Obviously, the applicability of this statute to safety de- 
vice products liability cases has [**52] not previously 
been-determined by the ~ i c h i &  sipreme [*722] 
Court. Timmerman, supra. held (with little discussion) 
that the statute did not apply in such cases. As to the 
applicability of comparative negligence statutes to strict 
liability cases generally, the jurisdictions of the country 
are apparently split, some applying such statutes despite 
language which arguably makes them inapplicable, 

Fairbank 610F2d 149 3' 1979)' 
while others do not apply statutes which purport to cover 
only negligence actions to actions based [***21] on 
strict liability in tort, Kinard v The Coats Co, Inc, 37 
Colo App 555; 553 P2d 835 (1976). n4 

n4 Statutes and cases from other jurisdictions 
must be read with the understanding that liability 
normally is predicated on what is called strict li- 
ability in tort, 2 Restatement Torts 2, $ 402A, p 
347, with the effect of plaintiffs contributory 
negligence being governed by 3 Restatement 

Torts 2d j2" As noted in
Co' 5; 241 NW2d 

738 Iv den 397 862 (1976)1 the
Michigan doc'ine of warranty of 
is worded differently, but is virtuaIly indistin- 
guishable in concept and practical effect. Thus 
the scope of comparative negligence statutes 
from other jurisdictions may be facially narrower, 
but equally as broad as Michigan's in application. 

New Jersey is one jurisdiction which applies its 
comparative negligence statute to strict liability cases 
generally but not to cases where liability is predicated on 
the existence of an inadequate [***22] safety device. 
suter Fovndr~' 81 NJ"1 

'06 In 1972yNew lerseyhad that
contributory negligence would not be available as a de- 
fense under either a negligence or a strict liability theory 
if the liability of the defendant resulted from the breach 
of a duty to install safety devices, reasoning that "It 
would be anomalous to hold that defendant has a duty to 
install safety devices but a breach of that duty results in 
no liability for the very injury the duty was meant to pro- 
tect against". Bexiga v Havir Manufacturing Corp, 60 
NJ 402, 412; 290 A2d 281 (1972). relied on by the 

[*723] Michigan Supreme Court in Tulkku. In 1973, the 
New Jersey Legislature adopted a comparative negli- 
gence statute, providing in pertinent part: - - .  

"Contributory negligence shall not bar recovery in 
an action by any person to recover damages for negli- 
gence resulting in death or injury to person or property * 
* * but any damages sustained shall be diminished by the 
percentage sustained of negligence attributable to the 
person recovering." NJSA 2A: 15-5.1. 

In Suter, the New Jersey court was called upon to deter- 
mine whether the act applied [***23] to a case in which 
plaintiff asserted liability against the defendant on the 
basis of strict liability arising out of the absence of a 
safety device. The trial court submitted the case to the 
jury under the statute. The jury found the plaintiff and 
defendant each 50 percent responsible for the ensuing 
personal injuries. The New Jersey Supreme Court con- 
cluded: 

"We hold that the Comparative Negligence Act is 
applicable in strict liability to those situations in which 
conmiutory negligence would have been a defense. 
However, we are not expanding the concept of contribu- 
tory negligence, and comparative negligence i s  immate-
rial when no contributory negligence exists either factu- 
ally or as a matter of law." Surer, 106 AZd 140, 153. 
(Emphasis added.) 

The situation in Michigan is identical to that in New 
Jersey. Funk, as refined by Tulkku, had determined that 
contributory negligence would not exist as a defense as a 
matter of law if defendant's liability arose out of an in- 
adequate safety device; the ~ e ~ i s l & e  then passed our 
comparative negligence statute, MCL 600.2949; MSA 
27A.2949, providing in partinent part: "but damages sus- 
tained by the plaintiff shall be diminished [***24] in 
proportion [*724] to the amount of negligence attrib- 
uted to (Empharis added.) The Legislature did 

not either expressly include or expressly exclude safety 
device cases from the operation of the act, despite the 
previous existence of Funk. Under Funk and Tulkku, no 
negligencecan be a,.bufed to plaintiff in a 
device case. Therefore, the comparative negligence stat- 
ute has no applicability. 

[**53] Remanded for new trial in conformity with 
this opinion. 
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[*226] OPINION 

CARR, Justice. This is an appeal from a summary 
judgment in a products liability case. This case arises out 

of an accident that resulted in injuries to appellant Mark 
Walton and which occurred when a nylon strap rigged to 
a load of tin and attached to a crane designed, manufac- 
tured, distributed and marketed by appellee Harnischfe- 
ger d/b/a P & H Crane, broke and caused the load of tin 
to drop on Mark Walton. Walton and his wife, Nancy 
Walton, also an appellant to this appeal, brought suit 
against appellee, Mark Walton's [**2] employer, the 
owner of the crane, the alleged manufacturer and seller 
of the nylon strap used to rig the load of tin, and the 
party that provided the nylon strap. Appellants' suit 
against appellee, based on negligence and strict liability, 
alleged that appellee failed to warn or to provide instruc- 
tions regarding rigging of the crane and that the crane 
was defective due to the placement of the winch and 
boom extender controls. 

Appellee filed a motion for summary judgment on 
the following grounds: 

1. appellee had no duty to warn or instruct users of the 
crane in question with regard to rigging of the load in 
question; 

2. the crane in question operated properly and in no way 
contributed to or caused the incident in question. 

The trial court granted appellee's summary judgment 
motion and severed appellants' case against appeIlee. 
From the summary judgment below, appellants bring this 
appeal, alleging, in their sole point of error, than the trial 
court erred in granting summary judgment for appellee. 
We a f f i .  

Duty to Warn or Instruct 

The first issue this appeal presents is whether appel- 
lee, as a crane manufacturer, had a duty to warn and in- 
struct about a particular [**3] type of rigging product, 
i.e., a nylon strap, even though the summary judgment 
evidence is uncontroverted that appellee did not manu- 
facture, distribute, sell, or otherwise place the nylon strap 
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or any other rigging material into the stream of com- 
merce. 

Courts in otherjurisdictions have expressly held that 
a manufacturer does not have a duty to warn or instruct 
about another manufacturer's products, even though 
those products might be used in connection with the 
manufacturer's own product. See Baughman v. General 
Motors Corp., 780 F.2d 1131, 1133 (4th Cir. 1986); 
Mitchell v. Sky Climber, Inc., 396 Mass. 629, 487 N.E.2d 
1374, I376 (1 985). 

In the Baughman case, the plaintiff was injured by 
the explosive separation of a multi-piece truck wheel rim 
assembly. It was undisputed that General Motors Corpo- 
ration had not manufactured or designed the wheel rim 
assembly, nor had General Motors incorporated any such 
assembly into its truck. Nevertheless, the plaintiff sued 
General Motors because it had manufactured the truck on 
which the plaintiff was placing the wheel when the ex- 
plosion occurred. The district court granted summary 
judgment in favor of General Motors [*227] [**4] in 
part on the ground that General Motors had no duty to 
warn of possible dangers posed by replacement parts that 
it did not design, manufacture, or place into the stream of 
commerce. In affirming the decision, the court stated: 

Since the exploding rim in question was a replacement 
component part and not original equipment, Baughman's 
position would require a manufacturer to test all possible 
replacement parts made by any manufacturer to deter- 
mine their safety and to warn against the use of certain 
replacement parts. If the law were to impose such a duty, 
the burden upon a manufacturer would be excessive. 
While a man"facturer can be fairly charged with testing 
and warning of dangers associated with components it 
decides to incorporate into its own product, it cannot be 
charged with testing and warning against any of a myriad 
of replacement parts supplied by any number of manu- 
facturers. 

(Emphasis added.) Baughman, 780 F.2d at 1133. 

The plaintiff in Mitchell asserted that Sky Climber, 
the manufacturer of an electrically-powered lift motor, 
violated a duty to give instructions concerning the safe 
and proper rigging to use with scaffolding. Sky Climber 
sold or leased [ * *5 ]  lift motors to the plaintiffs em- 
ployer, along with other scaffolding equipment. The 
scaffolding equipment, which was attached to a building 
at the time of this accident, lost power while the plain- 
tiffs decedent attempted to move to another floor of the 
building. The decedent attempted to correct what ap- 
peared to be a loose connection between the main power 
cords leading to the two motors. The problem, however, 
was in the rigging instead of the power cords. Appar- 
ently, the rigging had strained the power supply line and 

cut the insulation of a wire. The live wire came into con- 
tact with an ungrounded metal junction box. The dece- 
dent touched the box and subjected himself to 200 volts 
of electricity. 

Sky Climber provided no part of the scaffolding 
equipment other than the electrically-powered lift mo- 
tors, nor did Sky Climber design or assemble the scaf- 
folding. The court found that the manufacturer had no 
duty to set forth in customers' manuals a warning of pos- 
sible risk created solely by the act of another. The court 
stated that, while a manufacturer does have a duty to 
provide warnings regarding the dangers of its own prod- 
uct, "we have never held a manufacturer liable, however, 
for [**6] failure to warn of risks created solely in the 
use or misuse of the product of another manufacturer." 
Mitchell, 487 N.E.2d at 1376. 

The nylon strap used to lift the load of tin involved 
in this incident was not a component part of the crane nor 
was the nylon strap incorporated into the crane by appel- 
lee when it manufactured the crane. To require the manu- 
facturer to warn of all rigging dangers would be unfair 
and unrealistic -- a fact recognized in Baughman and 
Mitchell. 

Whether a duty exists is a question of law to be de- 
cided by the court. See Otis Eng'g Corp. v. Clark, 668 
S. W.2d307, 309 (Tex. 1983) (negligence case); Hamilton 
v. Motor Coach Indus., Inc., 569 S. K 2 d  571, 576 (Tex. 
Civ. App. -- Texarkana 1978, no writ) (strict tort liability 
case); Green, Strict Liability Under Sections 402A and 
4028: A Decade of Litigation, 54 T U .  L. REV. 1185, 
1200 (1976). 

Our Supreme Court stated in Gibbs v. General Mo- 
tors Corp.., 450 S. W.2d 827, 828 (Tex. 19701, regarding 
summary judgment proof that 

the question . . . is not whether the summary judgment 
proof raises fact issues with reference to the essential 
elements of a plaintiffs claim or cause [**7]of action, 
but is whether the summary judgment proof establishes 
as a matter of law that there is no genuine issue of fact as 
to one or more of the essential elements of the plaintiffs 
cause of action. 

The appellee's summary judgment evidence in this 
case is uncontroverted in the following regards: appellee 
did not manufacture, distribute, sell, or otherwise place 
the nylon straps or any other rigging material into the 
stream of commerce; appellee is not in the business of 
manufacturing or selling any rigging material; and rig- 
ging is [*228] a complex art that requires different 
loads to be rigged in a multitude of different ways. We 
hold that, under the facts of this case, appellee had no 
duty to warn or instruct users of its crane about rigging it 
did not manufacture, incorporate into its crane, or place 
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into the stream of commerce. Since a duty to warn is an 
essential element of the Walton's claim, the absence of a 
duty compels a summary judgment for appellee based 
upon its "no-duty" ground. 

Causation 

that a issue of fact ex-
ists as to whether the alleged design defect in the place- 
ment of the controls for the winch and boom extender on 
[**a] the crane in fact caused the accident under either a 
negligence or strict liability cause of action. Appellee 
contends that it was entitled to judgment as a matter of 
law because the summary judgment evidence conclu- 
sively shows that the alleged defect in the placement of 
the winch and boom extender controls on the crane was 
not the cause in fact of appellant Mark Walton's injuries. 

Our Supreme Court, in Nixon v. Mr. Property Man- 
agement Co., 690 S. W.2d 546, 548-49 (Tex. 1985), set 
out in the standard for reviewing a summary judgment: 

1. The movant for summary judgment has the burden of 
showing that there is no genuine issue of material fact 
and that it is entitled to judgment as a matter of law. 

2. In deciding whether there is a disputed material fact 
issue precluding summary judgment, evidence favorable 
to the non-movant will be taken as true. 

3. Every reasonable inference must be indulged in favor 
of the non-movant and any doubts resolved in its favor. 

Summary judgment for a defendant is proper when at 
least one element of a plaintiffs cause of action has been 
established conclusively against the plaintiff. Cloys v. 
Turbin, 608 S. W.2d 697, 699 (Tex. [**9] Civ. App. --
Dallas 1980, no writ); see Otis Eng'g Corp., 668 S. W.2d 
at 311. An actionable tort, whether based on negligence 
or strict liability, includes the element of causation or 
cause in fact. See Gideon v. Johns-Marrviile Sales Corp., 
761 F.2d 1129, 1136 (5th Cir. 1985); Prosser and Keeton 
on Torts, § 41 (5th ed. 1984). Therefore, a defendant is 
entitled to summary judgment if cause in fact is negated 
by the summary judgment evidence. 

Appellee's summary judgment evidence consisted 
primarily of the deposition of defendant Rocky Powell, 
who was appellant Mark Walton's employer and who 
was the operator of the crane at the time of the incident 
in question. Appellee contends that Powell's testimony 
that, at the time of the accident, the crane operated prop- 
erly, that he had no problems finding any of the levers, 
that the crane was not malfunctioning, that he was not 
confbsed regarding which levers control the winch and 
the boom extender, that the boom was not extended nor 
being raised or lowered, and that only the winch was 

lifting the load of tin establishes as a matter of law that 
the crane did not contribute to or cause the accident in 
question. 

Appellants argue that [**lo]  Powell's testimony 
cannot establish lack of causation because he is an inter- 
ested witness and his testimony consists of lay opinions 
and conclusions~ Appellants further argue that 
testimony was rebutted by appellants' summary judgment 
evidence, namely that of their expert witness, Norm 
Sachnik,whose states: 

The product in question manufactured by [appelleel in 
light of i t  requires special design anention,This 
pmduct presents risks and hazards to operator and by-
standers and riggers. It is my opinion based on all of the 
above that the crane in querion was and is unreasonably 
dangerous when used in conjunction with the type of 
nylon strap that failed on the day in question and pro- 
duced the accident in question. 

(Emphasis added.) 

We disagree with appellant's arguments. Even if 
Powell could be deemed an interested witness, his testi- 
mony meets the requirements of the exception under Tex. 

Civ. P. 166a(c), which allows an interested lay wit-
ness to support a summary judgment (*229j if his tes-
timony is uncontroverted, clear, positive, and direct, and 
could have been readily controverted. See Martin v. 
Cloth World, 692 S. W.2d [**Il l  134, 136 (Tex. App. --
Dallas 1985, writ refd n.r.e.); A & S Electric Contrac- 
tors, Inc. v. Fischer, 622 S. W.2d 601, 603 (Tex. App. --
Tyler 1981, no writ). Powell's above-described testimony 
clearly and directly asserts facts; is not in the form of 
opinions or conclusions; and is precisely the type of evi- 
dence that could be readily controverted. In addition, the 
affidavit of Mr. Sachnik does not controvert Powell's 
testimony. Sachnik's testimony makes no reference to 
Powell's factual statements regarding the boom extender 
and the winch controls. Sachnik's testimony does not 
state that the boom extender or the winch controls were 
defective and that such defect was the producing cause of 
the accident, but merely asserts that the crane was unrea- 
sonably dangerous when used in tandem with a nylon 
strap that fiiled and that produced the accident. This 
does not controvert Powell's direct testimony. Therefore, 
Powell's deposition testimony meets the standards of 
summary judgment testimonial evidence. See Wiiey v. 
City of Lubbock, 626 S. W.2d 916, 918 (Tex. App. --
Amarillo 198 1, no writ). 

For the above reasons, we overrule appellants' sole 
point of error. 

The judgment of the trial [**I21 court is affirmed. 



LEXSEE 54 CAL.APP.4TH 1218 


SKIP WRIGHT et aL, Plaintiffs and Appellants, v. STANG MANUFACTURING 

COMPANY et at., Defendants and Respondents. 


No. B105686. 


COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT, 

DMSION SEVEN 


54 CaL App. 4th 1218; 63 CaL Rptr. 2d 422; 1997 CaL App. LEMS 361; CCH 
Prod Liab. Rep. P14,934; 97 CaL Daily Op. Sentice 3441; 97 Daily Journal DAR 5889 

May 7, 1997, Decided 

SUBSEQUENT HISTORY: [***I] 	 that under warning defect strict liability a product is de- 
fective if it is unreasonably dangerous td place in the Review Denied August 13, 1997, Reported at: 1997 
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tained no warning. The court held that where a case was 

PRIOR HISTORY: APPEAL h m  a judgment of the subject to comp&ative fault principles, it was improper 

Superior Court of Los Angeles County. Super. Ct. No. 	 for summary judgment. me cow remanded with in-
structions to deny respondent's summary judgment mo- ECO16119. David M. Schacter, Judge. 
tion and ordered appellant was entitled to costs on ap- 

DISPOSITION: The judgment is reversed, and on re- peal. 


mand, the trial court is directed to deny respondents' mo- 
 OUTCOME: The court reversed the trial court's order tion for summary judgment. Appellants are entitled to 
costs on appeal. 	 granting respondent manufacturer's summary judgment 

motion because they failed to negate the design defect 

CASE SUMMARY: 	 theory of product defect. The court held that where a 
case was subject to comparative fault principles, sum- 
mary judgment was inappropriate. The court remanded 

PROCEDURAL POSTURE: Appellant injured sought 	 with instructions to deny respondent's summary judg- 
ment motion and appellant injured was entitled to costs review of the decision of the Superior Court of Los An-
on appeal. geles County (California), which granted respondent 

manufacturer's motion for summary judgment on 
grounds that there was no evidence of defect, and there LexisNexis(R) Headnotes 

was no duty on part of respondent to warn regarding 17 
year old component part that was not defective, in appel- 
lant's action for products liability. 

Civil Procedure > Summary Judgment > Summary 

OVERVIEW: Appellant injured sued respondent manu- 	 Judgment Standard 
[HNl] A summary judgment should not be based on tacit facturer for products liability after sustaining injuries 
admissions or m e n t a r y  and equivocal concessions, when a deck gun broke loose and threw appellant in the 
which are contradicted by other credible evidence. air. Respondent moved for summary judgment and trial 

court granted on grounds that there was no evidence of 
defect and respondent had no duty to warn of 17 year oId 
part which was not defective. Appellant argued that fact Civil Procedure > Summary Judgment > Supporting 

that deck gun did not fail did not preclude finding that it Papers &Affidavits 

was defective and that respondent may be held liable for [HN2] When the facts submitted in opposition to a sum- 

failure to warn. The court reversed and held that respon- mary judgment motion indicate the existence of a mate-

dent failed to provide sufficient evidence to negate the 
rial factual issue, summary judgment should not be en- 
tered based on mistaken legal conclusions in the com- design defect theory of product defect. The court held 	
plaint. Summary judgment is also inappropriate where 
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the opposing party submits evidence indicating that a 
mistake was made. 

Cwil Procedure > Summary Judgment > Summary 

Judgment Standard 

[HN3] Summary judgment is appropriate only if the evi- 

dence shows there is  no triable issue of any material fact, 

and that the moving party is entitled to judgment as a 

matter of law. 


Civil Procedure > Summary Judgment > Summary 

Judgment Stondard 

[HI441 The trial court's obligation in ruling on a summary 

judgment motion is to determine whether issues of fact 

exist, not to decide the merits of the issues themselves. 


Civil Procedure > Summary Judgment > Supporting 

Papers & Affidavh 

w5]When making that determination, the trial court 

must strictly construe the affidavits of the moving party, 

and liberally construe those of the opponent. 


C X  Procedure > Summary Judgment > Summary 

Judgment Standard 

m 6 3  The court independently reviews the record to 

determine whether the moving party is entitled to judg- 

ment as a matter of law. 


Civil Procedure > Summary Judgment > Burdens of 
Production & Proof 
m7]If a plaintiff pleads several theories, the defendant 
has the burden of demonstrating there are no material 
facts requiring trial on any of them. The moving defen- 
dant whose declarations omit facts as to any such theory 
permits that portion of the complaint to be unchallenged. 
Thus, even if no opposition is presented, the moving 
party still has the burden of eliminating all triable issues 
of fact. 

Torts >Producls Liability >Stricr Liability 
[HN8] The uniqueness of a purchaser's order does not 
alter the manufacturer's responsibilities and is not a de- 
fense. 

Torts >Producis Liability >Duty to Warn 
[HN9] Under warning defect strict liability, a product, 
even though faultlessly made, is defective if it is unrea- 
sonably dangerous to place in the hands of a user without 
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a suitable warning and the product is supplied and no 
warning is given. It is now settled that lcnowledge or 
knowability of the danger is a component of strict liabil- 
ity for failure to warn. This does not require the manu- 
facturer to warn against every conceivable health prob- 
lem associated with use of a product. However, the more 
severe the consequences fiom unprotected exposure, the 
greater the need to warn of significant health risks. 

Ton3 >Products Liability >Duty to Warn 
W I O ]  It is necessary to weigh the degree of danger 
involved when determining whether a warning defect 
exists. The adequacy of the warning must be comrnensu-
rate with the risk of harm and level of potential of such 
harm. 

Ton3>Products Liability >Negligence 
W I  I] Negligence law in a failure-to-warn case re-
quires a plaintiff to prove that a manufacturer or distriiu- 
tor did not warn of a particular risk for reasons which fell 
below the acceptable standard of care, what a reasonably 
prudent manufacturer would have known and warned 
about. 

Torts >Products Liability >Strict Liability 
m 1 2 ] Strict liability is not concerned with the standard 
of due care or the reasonableness of a manufacturer's 
conduct. The rules of strict liability require a plaintiff to 
prove only that the defendant did not adequately warn of 
a particular risk that was known or knowable in light of 
the generally recognized and prevailing best scientific 
and medical knowledge available at the time of manufac- 
ture and distribution. Thus, in strict liability, as opposed 
to negligence, the reasonableness of the defendant's fail- 
ure to warn is immaterial. 

Torts >Negligence >Defenses >Assumption of RisR 
[HN13] Strict liability for failure to warn does not attach 
if the dangerous propensity is either obvious or known to 
the injured person at the time the product is used. How-
ever, such knowledge of danger by the user would not 
preclude an instruction on strict liability for failure to 
warn. It would merely give rise to a potential defense in 
manufacturer if user voluntarily and unreasonably pro- 
ceeded to encounter a known danger, more commonly 
referred to as assumption of the risk. 

Torts >Negligence >Defenses > Comparative & Con-
tributory Negligence -
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[FIN141 Where the defendant manufacturer does owe a 
duty of care to the plaintiff, but the plaintiff proceeds to 
encounter a known risk imposed by the defendant's 
breach of duty, assumption of the risk is merged into the 
comparative fault scheme so that a trier of fact may con- 
sider the relative responsibility of the parties in appor-
tioning the loss and damage resulting fiom the injury. 

Civil Procedure > Summary Judgment > Summary 
Judgment Standard 
[HN15] Where a case is subject to comparative fault 
principles, it is inappropriate for summary judgment. 

Torts >Products Liability >Plainnyfs Conduct 
v16] Misuse is a defense only when that misuse is the 
actual cause of the plaintiffs injury, not when some other 
defect produces the harm. 

Torts >Products Liability >Duty to Warn 
@3N17] The extent to which designers and manufacturers 
of dangerous machinery are required to anticipate safety 
neglect presents an issue of fact. A manufacturer owes a 
foreseeable user of its product a duty to warn of risks of 
using the product. 

SUMMARY: CALIFORNIA OFFICIAL REPORTS 
SUMMARY 

In a strict products liability action, brought by a city 
firefighter who was injured when a deck gun and its at- 
tachments mounted on a tire truck broke loose and failed 
while under pressure, against the alleged successon of 
the corporation that manufactured the deck gun, the trial 
court entered a summary judgment in favor of defen- 
dants. The trial court determined that there was no evi- 
dence provided that the deck gun was defective and thus 
there was no duty to warn regarding the 17-year-old 
component part. (Superior Court of Los Angeles County, 
No. EC016119, David M. Schacter, Judge.) 

The Court of Appeal reversed the judgment and re- 
manded to the trial court with directions to deny defen- 
dants' motion for summary judgment. The court held that 
the trial court erred in granting defendants' motion for 
summary judgment. To the extent that plaintiff asserted a 
design defect theory of strict products liability, the record 
presented triable issues of fact whether the deck gun was 
defectiveIy designed To the extent that plaintiff asserted 
a "warning defect" theory of strict products liability, de- 
fendants failed to establish that the dangers or potential 
dangers of the deck gun and the nature of its use and 
operation were matters generally known or even actually 

known by plaintiff. Furthermore, even if the case was 
subject to comparative fault principles, summary judg- 
ment was still inappropriate, since triable issues of fact 
existed on the "warning defect" theory. Finally, since the 
summary judgment motion did not address or negate 
successor liability, the motion should have been denied, 
whether or not any showing was made as to liability 
based on defendants' own conduct or involvement with 
the manufacture or distribution of the deck gun. (Opinion 
by Lillie, P. J., with Johnson and Woods, JJ., concur-
ring.) 

HEADNOTES: CALIFORNIA OFFICIAL 
REPORTS HEADNOTES 

Classified to California Digest of Official Reports 

(1) Summary Judgment 5 19-Hearing and Determi- 
nation-Role of Trial Court-Triable Facts-Multiple 
Theories--Appellate Review--Scope. -Summary 
judgment is appropriate only if the evidence shows that 
there is no triable issue of any material hct and that the 
moving party is entitled to judgment as a matter of law. 
The trial court's obligation in ruling on a summary judg- 
ment motion is to determine whether issues of fact exist, 
not to decide the merits of the issues themselves. When 
making that determination, the trial court must strictly 
construe the affidavits of the moving party and liberally 
construe those of the opponent. The appellate court inde- 
pendently reviews the record to determine whether the 
moving party is entitled to judgment as a matter of law. 
Further, if a plaintiff pleads several theories, the defen- 
dant has the burden of demonstrating that there are no 
material facts requiring trial on any of them. The moving 
defendant whose declarations omit facts as to any such 
theory permits that portion of the complaint to be unchal-
lenged. Thus, even if no opposition is presented, the 
moving party still has the burden of eliminating all tri- 
able issues of fact. 

(2) Products Liability § 32-Strict Liability in Tort- 
Extent of Doctrine. -The doctrine of strict products 
liability extends to products that have: design defects, 
i.e., products that are "perfectly" manufactured but are 
unsafe because of the absence of a safety device; manu- 
facturing defects, i-e., a product that differs fiom the 
manufacturer's intended result due to a flaw in the manu- 
facturing process; or warning defects, i-e., a product that 
is dangerous because it lacks adequate warnings or in- 
structions. 

(3a) (3b) Products Liability 3 48--Strict Liability in 
Tort-Evidence-Sufficiency-Defective Design-Deck 
Gun-Absence of Flange Mounting System. -In a 
strict products liability action involving an allegation of a 
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design defect, brought by a city fuefighter who was in- 
jured when a deck gun and its attachments mounted on a 
fire truck broke loose and failed while under pressure, 
thowing him into the air and onto the ground with the 
deck gun landing on him, against the alleged successors 
of the corporation that manufactured the deck gun, the 
trial court erred in granting defendants' motion for sum- 
mary judgment. The record presented triable issues of 
fact on the issue of whether or not the deck gun was 
defectively designed in that it was not manufactured with 
a flange mounting system or the capability to have such a 
system attached to the deck gun. Furthermore, defen- 
dants failed to provide sufficient authority or evidence to 
negate the design defect theory. 

(4) Products Liability 9 38-Strict Liability in Tort- 
Persons Liable-Manufacturers and Sellers-
Uniqueness of Order. -The uniqueness of a purchaser's 
order does not alter a manufacturer's responsibilities and 
is not a defense to a strict products liability action. 

(5) Products Liability 5 35-Strict Liability in Tort- 
Duty to Warn-Adequacy of Warning. -Under "warn- 
ing defect" strict liability, a product, even though fault- 
lessly made, is defective if it is unreasonably dangerous 
to place in the hands of a user without a suitable warning 
and the product is supplied and no warning is given. 
Knowledge or knowability of the danger is a component 
of strict liability for failure to warn. This does not require 
the manufacturer to warn against every conceivable 
health problem associated with use of a product. How- 
ever, the more severe the consequences fiom unprotected 
exposure, the greater the need to warn of significant 
health risks.It is necessary to weigh the degree of danger 
involved when determining whether a warning defect 
exists. The adequacy of the warning must be commensu- 
rate with the risk of harm and level of potential of such 
harm. 

(6) Products Liability 5 35-Strict Liability in Tort- 
Duty to Warn-Comparison With Negligence Action. 
-Negligence law in a failure-to-warn products liability 
case requires the plaintiff to prove that a manufacturer or 
distriiutor did not warn of a particular risk for reasons 
that fell below the acceptable standard of care, i-e., what 
a reasonably prudent manufacturer would have known 
and warned about. However, strict liability is not con- 
cerned with the standard of due care or the reasonable- 
ness of a manufacturer's conduct. The rules of strict li- 
ability require the plaintiff to prove only that the defen- 
dant did not adequately warn of a particular risk that was 
known or knowable in light of the generally recognized 
and prevailing best scientific and medical knowledge 
available at the time of manufacture and distribution. 
Thus, in strict liability, as opposed to negligence, the 

reasonableness of the defendant's failure to warn is irn-
material. 

(7) Products Liability $ 35-Strict Liability in Tort- 
Duty to Warn-Factors to Determine Adequacy of 
Warning. -In a "warning defect" strict products liabil- 
ity case, whether a warning is adequate depends on sev- 
eral factors, among them the normal expectations of the 
consumer as to how a product will perform, degrees of 
simplicity or complication in its operation or use, the 
nature and magnitude of the danger to which the user is 
exposed, the likelihood of injury, and the feasibility and 
beneficial effect of including a warning. 

(8a) (8b) Products Liability 3 35Strict Liability in 
Tort-Duty to Warn-Against Foreseeable Dangerous 
Misuse of Deck Gun-Defenses-Contributory and 
Comparative Negligence and Assumption of Risk- 
Liability of Successor Corporation. -In a strict prod- 
ucts liability action involving an allegation of a "warning 
defect," brought by a city firefighter who was injured 
when a deck gun and its attachments mounted on a fire 
truck broke loose and failed while under pressure, 
against the manufacturer's alleged successors, the trial 
court erred in granting defendants summary judgment. 
Defendants failed to establish that the dangers or poten- 
tial dangers of the deck gun and the nature of its use and 
operation were matters generally known or even actually 
known by plaintiff. Moreover, defendants failed to estab-
lish that primary assumption of the risk barred plaintiffs 
cause of action. Thus,the trial court erred in finding that 
there was no duty to warn regarding a 17-year-old com- 
ponent part. Furthermore, even if comparative fault prin- 
ciples applied, summary judgment was still inappropri- 
ate, since triable issues of fact existed on the "warning 
defect" aspect of strict products liability. Defendants 
failed to counter plaintiffs experfs declaration or to oth- 
erwise negate plaintiffs allegations that the manufacturer 
of the deck gun did not provide an adequate, or any, 
warning against the potential and foreseeable dangers. 
Finally, since the summary judgment motion did not 
address or negate plaintiffs claim of successor liability, 
the motion should have been denied. 

[See 6 Witkin, Summary of Cai. Law (9th ed. 1988) 
Torts, $§  1265, 1314-1315.1 

(9) Products Liability § 42-Strict Liability in Tort- 
Defenses-Product Misuse. -Product misuse is a de- 
fense to a strict liability action only when that misuse is 
the actual cause of the plaintiffs injury, not when some 
other defect produces the harm. 

COUNSEL: Effkes & Bryman and Andrew C. Bryman 
for Plaintiffs and Appellants. 
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Chapman & Glucksman, Arthur J. Chapman, Rita M. 
Miller, Stephens, Berg & Lasater and Joseph F. Butler 
for Defendants and Respondents. 

JUDGES: Opinion by Lillie, P. J., with Johnson and 
Woods, JJ., concurring. 

OPINIONBY: LILLIE 

OPINION: [* 12221 

[**423] LILLIE, P. J. 

In this product liability action, plaintiff Skip Wright, 
a firefighter employed by the City of Glendale, was in- 
jured when a "deck gun" or water cannon mounted on a 
firetruck broke loose while under pressure fiom the wa- 
ter pump, throwing Wright in the air and onto the ground 
with the deck gun landing on him. Plaintiffs appeal fiom 
summary judgment granted in favor of defendants, col- 
lectively referred to herein as Stang, the alleged succes- 
sors of the corporation which manufactured the deck 
gun. [***2] The issues on appeal are whether the trial 
court correctly determined that "There is no evidence 
provided [**424] that the deck gun was defective. The 
piece of pipe that disengaged was not part of the deck 
gun and was requested and installed by another party. ... 
[ l he re  is no duty to warn regarding a 17 year old com- 
ponent part that was not defective." 

FACTUAL AND PROCEDURAL 
BACKGROUND 

On November 14, 1994, plaintiff Skip Wright filed a 
complaint against Stang, among others, for negligence, 
strict liability, and breach of warranties; plaintiff Debbie 
Wright asserted a claim for loss of consortium. The 
complaint alleged that while Skip Wright was in the 
course and scope of his employment as a firefighter for 
the City of Glendale on November 15, 1993, he was us- 
ing a Stang Manufacturing Company deck gun attached 
to a Seagrave fire engine; the deck gun broke loose and 
failed while under pressure, throwing him into the air 
and onto the ground, with the deck gun landing on him. 

The most comprehensive evidence in our record set- 
ting out the details of the accident is provided by the 
decfaration of Ralph Craven (Craven), plaintiffs' Lxpert 
consultant who is a fire apparatus expert and president 
[***3] of the National Institute of Emergency VehicIe 
Safety; Craven inspected the fire engine involved in the 
incident herein, incbding the deck gun and the riser to 
which it was attached; he also viewed a videotape of the 
incident that resulted in plaintiffs injuries. According to 
Craven, water was being supplied to the deck gun from a 
water tank on the fire truck; when the water supply was 
exhausted, a hydrant connection was made and the engi- 

neer on the fire truck activated a valve that allowed the 
water to flow through the pump directly to the deck gun; 
the pump revolutions were high and the water pressure 
generated a nozzle reaction, known in the industry as a 
"water hammer." A water hammer occurs when water is 
rapidly turned on and off, causing force to be generated 
which is more than four to six times the applied force; a 
nozzle reaction occurs, which, in turn, causes reactionary 
forces on the attachments, including the riser, to which 
the deck gun was attached with a three-inch threaded 
riser pipe. In this case, the threaded riser [*I2231 pipe 
did not fail or break at its comection with the deck gun, 
but the riser broke at the point it was mounted on the fire 
truck In Craven's [***4] opinion, "the deck gun and its 
attachments separated fiom the f r e  truck mounting, 
thereby causing the plaintiffs injuries, as a result of this 
nozzle reaction combined with the absence of a flange 
mounting system and the presence of corrosion on the 
riser that was used in place of flanges, as well as inade-
quate thread depth engagement on the riser pipe, and the 
fact that the riser was made out of material of insufficient 
strength." 

The deck gun apparently was manufactured in 1977 
by Stang Hydronics; the successor to Stang Hydronics is 
defendant Stang Enterprises, Inc. For purposes of the 
summary judgment motion, and this appeal, the Stang 
defendants provided no evidence to explain the nature of 
their relationship to Stang Hydronics and they did not 
provide sufficient evidence to negate the assertion that 
they are liable as successors to the manufacturer of the 
deck gun under principles set out in Ray v. Alad Corp. 
(1977) 19 Cat. 3d 22 [136 CaI. Rptr. 574, 560 P.2d 31. 
nl [**425] Rather, defendants' summary judgment mo- 
tion assumed for the sake of the motion only that they are 
successors to the [*12241 manufacturer of the deck gun, 
but maintaindd that (1) there is no evidence [***5] that 
the deck gun was defective because it did not fail, (2) a 
component part manufacturer is not liable for failure to 
warn when the frnal product is subsequently packaged, 
labeled and marketed by another manufacturer, and (3) 
defendants as alleged successor corporations to the 
manufacturer, have no duty to warn. 

nl Robert Green, the president of defendant GST 
Industries, Inc., presented a declaration stating 
that in 1989 he purchased a portion of Stang Hy-
dronics from Stang Enterprises, the successor to 
Stang Hydronics, Inc. The former corporate name 
of GST Industries, Inc., was Stang Manufactur- 
ing, Inc. According to the caption of defendants' 
pleadings, Stang Manufacturing Co. is a division 
of Stang Hydronics, Inc. 
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In light of the issues raised below, and the 
state of the record, we need not f d e r  address 
the issue of the relationship of the Stang defen- 
dants to the manufacturer of the deck gun, Stang 
Hydronics. According to plaintiffs' opposition to 
the summary judgment motion, defendants had 
previously moved for summary judgment on the 
ground that they were not successors to the cor- 
poration that manufamed the deck gun. We in- 
fer that such previous motion was denied or was 
ultimately unsuccessful. As acknowledged by 
plaintiffs, in the instant motion for summary 
judgment before us on this appeal, defendants do 
not attempt to negate successor liability under 
principles set out in Ray v. AIad Corp., supra, 19 
Cal. 3d 22. Although an entity is not involved in 
the design, manufacture, or distribution of a 
product, under a special exception judicially cre- 
ated by the California Supreme Court in Alad, it 
is possible for that entity to be held strictly liable 
in tort for a defect in a product. (Stewart v. Tela 
Communication., Inc. (1991) I Cal. App. 4th 
190, 195 [I Cal. Rptr. 2d 669J) The three factors 
justifying imposition of liability under Alad are 
(1) the virtual destruction of plaintiffs remedies 
against the original manufacturer caused by the 
successor's acquisition of the business, (2) the 
successor's ability to assume the original manu- 
facturer's risk-spreading role, and (3) the fairness 
of requiring the successor to assume a responsi- 
bility for defective products that was a burden 
necessarily attached to the original manufacturer's 
good will being enjoyed by the successor in the 
continued operation of the business. (1 Cal. App. 
4th atpp. 195-1 96.) 

Accordingly, even if defendants did not 
themselves manufacture, design, or sell, etc., the 
deck gun in this case, they may be liable for inju- 
ries caused by a defective product and thus stand 
in the shoes of the manufacturer, Stang Hydron- 
ics, for purposes of imposing liability based on 
the theory of strict product liability. The Alad 
case thus offers an additional basis for imposition 
of strict products liability against defendants, in 
addition to any independent ground based on de- 
fendants' own conduct or involvement in the 
manufacture and disfribution of the deck gun. 
Because of the multiple theories of liability as- 
serted against defendants, including the successor 
liability theory, defendants cannot prevail on 
summaryjudgment merely by showing that they 
themselves did not manufacture, etc., the deck 
gun,a proposition which they claim is established 
by the declaration of Robert Green. Moreover, 
defendants did not move in the alternative for 

summary adjudication of issues. Therefore, if we 
conclude a triable issue of fact exists as to the 
products Liability cause of action, we must re- 
verse the judgment and need not address the other 
tort theories of recovery (negligence and breach 
of warranty) alleged in the complaint. 

In support of their motion for summary judgment, 
defendants asserted, and plaintiffs agreed, that the fol- 
lowing facts were undisputed: The three-inch riser pipe 
remained attached to the deck gun at the time of plain- 
tiffs accident, and the threaded pipe did not shear at its 
connection with the deck gun; the steel which comprises 
the deck gun did not fail; according to blue prints, a 
flange mount system was available and could have been 
utilized by the City of Glendale. Defendants supported 
their motion with the declaration of Duane Bergmann, a 
licensed mechanical engineer, who stated that he in- 
spected the deck gun and riser pipe; the pipe did not fail 
at the connection point with the deck gun; it was his 
opinion that the threaded mounting area of the deck gun 
was adequate; the threaded mounting of the deck gun did 
not fail, and the material which comprises the deck gun 
did not fail. 

Defendants also asserted that they did not manufac- 
ture the deck gun, and had no involvement with it, but 
plaintiffs disputed those assertions on the ground that the 
evidence did not establish the relationships among the 
various defendants, or defendants' relationships with the 
manufacturer of the deck [***7] gun. Thus, plaintiffs 
maintained that even if it were undisputed that defen- 
dants did not manufacture or distribute the deck gun, that 
fact alone would not entitle them to summary judgment 
(See h.1, ante.) 

In opposition to the motion, plaintis argued (1) that 
the fact that the deck gun itself did not fail does not pre- 
clude a finding that it was defective based on the lack of 
sufficient warnings about the proper maintenance of the 
gun, its attachments, and proper mounting; and (2) a 
component part manufacturer may be held liable for a 
failure to warn under the instant circumstances. n2 
[**426] Plaintiffs' opposition was supported with the 
declaration of Craven, who [*12251 stated that based on 
his inspection of the fire engine and deck gun, his view- 
ing of the videotape of the incident involving plaintiff, 
and his education and experience, he was of the opinion 
"that the deck gun and its attachments separated from the 
fire truck mounting, thereby causing the plaintiffs inju- 
ries, as a result of this nozzle reaction combined with the 
absence of a flange mounting system and the presence of 
corrosion on the riser that was used in place of flanges, 
as well as inadequate thread depth [***8] engagement 
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on the riser pipe, and the fact that the riser was made out 
of material of insufficient strength." 

n2 Defendants below, and on appeal, make a 
great deal out of the fact that plaintiffs responded 
"Undisputedn to the following separate statement 
of fact (No. 7 in defendants' papers, but num- 
bered 8 by plaintiffs, who mixed up the numbers 
of defendants' separate statement of f8cts): "The 
deck gun manufactured by Stang Hydronics did 
not cause plaintiffs injuries. A three inch riser 
pipe was installed on the deck gun. The three 
inch riser pipe broke. There is no damage to the 
deck gun itselfn-

It is clear fiom plaintifh' opposition that 
plaintiffs were not conceding the issues of prod- 
uct defect or causation, although plaintiffs admit- 
ted the facts that the riser pipe broke and there 
was no damage to the deck gun itself. Defendants 
below and in their brief on appeal, fail to estab- 
lish that plaintiffs' response to their separate 
statement of undisputed facts is accorded the 
same effect as a judicial admission in a pleading. 
As noted by the court in Kirby v. Albert D. Seeno 
Construction CO. (1992) 11 Cal. App. 4th 1059, 
1066-1067 [14 Cal. Rph. 2d 6041: "In Price v. 
Wells Fargo Bank (1989) 213 Cal. App. 3d 465 .. 
.,we explained that WI]a 'summary judgment 
should not be based on tacit admissions or h g -  
mentary and equivocal concessions, which are 
contradicted by other credible evidence.' [Cita- 
tion.] We approved of reliance on admissions 
made in the course of discovery when they are 
uncontradicted or contradicted only by self-
serving declarations of a party. [Citation.] [PI 
Seeno asks us to give conclusive effect to an am-
biguous statement in an unverified complaint and 
to ignore the explanation of the statement con- 
tained in deposition testimony under oath. This is 
precisely what we refused to do in Price. [HN2] 
When the facts submitted in opposition to a 
summary judgment motion indicate the existence 
of a material factual issue, summary judgment 
should not be entered based on mistaken legal 
conclusions in the complaint. [Citation.] Sum-
mary judgment is also inappropriate where the 
opposing party submits evidence indicating that a 
mistake was made." 

In light of Kirby, it is clear that plaintiffs 
made a mistake in responding "Undisputed" to 
that portion of defendants' separate statement that 
it was undisputed that the deck gun did not cause 

plaintiffs injuries. Such an assertion contradicts 
other portions of plaintiffs' response to the sepa- 
rate statement, as well as plaintiffs' own list of 
nine material facts which they claimed were in 
dispute, and which they supported with Craven's 
declaration. Moreover, we fail to see how defen- 
dants can rely on the mistaken response to bolster 
their motion when the response to the separate 
statement is not evidence because it is not under 
oath, nor is it verified. Accordingly, we do not 
consider the mistaken response of plaintiffs as a 
"judicial admission" or concession on the issues 
of liability and causation. 

[***9] 

Craven further declared that he was of the opinion 
"that Stang, as the manuhcturer and seller of the deck 
gun, had a duty to warn the user of the deck gun regard- 
ing the potential hazards of a water hammer and the noz- 
zle reaction that occurs as a result thereof, which warn- 
ing must necessarily include a reference to the need for 
proper inspection and maintenance of the deck gun, in-
cluding periodic inspection for the presence of corrosion, 
proper threading of attachments, and use of a flange 
mounting system or attachments made of industrial 
heavy steel or other materials that resist corrosion. In this 
regard, it is foreseeable to anyone familiar with fire ap- 
paratus that [*I2261 water hammer nozzle reactions can 
occur and that steel components on deck gun attachments 
have a tendency to rust and corrode through normal use 
and that this can result in failure of any attachments, in-
cluding risers like the one used here. In the case of the 
deck gun in question, Stang did not provide any of the 
aforementioned warnings and, it is my opinion that, had 
such a warning been given in this case and the deck gun 
maintained and inspected in accordance with same, this 
incident could have been prevented [***lo] in that the 
corrosion that was present in the riser would have been 
detected and replaced before the incident andlor the ef- 
fects of the water hammer nozzle reaction would have 
otherwise been reduced. [PI The subject deck gun should 
have also been installed with a flange mounting surface 
due to the effects of water hammers and nozzle reaction 
on the mounted deck gun such as occurred in this case. .. 
.[I]f a flange type system had been used, the incident in 
question here would not have occurred. This is due to the 
fact that the forces created by the water hammer nozzle 
reaction would have been adequately distributed so as to 
be able to handle the forces by distributing the load. This 
is accomplished by increasing the mounting surface area, 
thereby decreasing the pounds per square inch of reac- 
tionary forces. The flange type system would have also 
provided a system that allows for easier inspection of the 
deck gun and all attachments m order to ascertain 
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whether corrosion was present in either the deck or any 
attachments, including risers." 

[**427] Craven also concluded that because Stang 
did not design the deck gun with a flange mounting sys- 
tem, Stang as manufacturer had a duty to inform [*** 1 1] 
the installer and user of the deck gun that it must be in-
stalled in such a manner to safely handle the forces that 
would be generated during normal and foreseeable use, 
including those of water hammers; in this regard, it is the 
fire department that would necessarily be responsible for 
maintenance of the deck gun and attachments. In addi-
tion, Craven opined, the correct riser pipe was not used, 
nor was the riser installed with adequate thread depth to 
provide adequate strength. In this case, steel or galva- 
nized steel pipe was used rather than industrial heavy 
weight steel, which has twice the thickness of typical 
steel or galvanized steel; in addition, when steel or gal- 
vanized steel pipe is used, the amount of the base mate- 
rial is reduced dramatically during the threadcutting 
process, resulting in a loss of strength in the pipe and its 
ability to resist corrosion over time. Thus, Craven was of 
the opinion that the failure to use the correct pipe and the 
lack of adequate thread depth on the riser, "when sub- 
jected to the water hammer nozzle reaction caused the 
separation of the riser." 

Relying upon Craven's declaration, plaintiffs as-
serted that the following nine material facts relating 
[***I21 to product defect and causation were in dispute: 
[*12271 (1) whether the deck gun was defective in that it 
was manufactured and sold without adequate warnings of 
proper maintenance of the gun and its attachments; (2) 
whether the gun was defective in that it was manufac- 
tured and sold without adequate warnings concerning 
proper mounting of the deck gun; (3) whether the deck 
gun was defective in that it was not designed with a 
flange mounting system; (4) whether the incident giving 
rise to this action was caused by conditions that gener- 
ated a nozzle reaction and a high level of water pressure, 
that in turn caused the riser attachment to the deck gun to 
separate fiom the fire truck mounting; (5) whether the 
riser separated as a result of the combination of the pres- 
ence of corrosion on the riser, inadequate depth engage- 
ment on the riser pipe, and improper pipe materials; (6) 
whether the incident would have occurred had the deck 
gun been designed with a flange mounting system or had 
adequate warnings about use of such a system been 
given; (7) whether the incident would have occurred had 
the riser been regularly inspected for corrosion; (8) 
whether it was foreseeable to a supplier of [***13] fire 
apparatus parts that steel components have a tendency to 
rust and corrode through normal use and can result in 
failure of attachments, including risers; and (9) whether 
it is foreseeable to a supplier of fire apparatus parts that 

conditions may exist during firefighting operations that 
cause a water hammer effect to occur. 

After hearing on the summary judgment motion, the 
court issued an order granting the motion. The order 
stated in pertinent part: "[Tlhe moving [parties are] enti- 
tled to summary judgment as a matter of law for the fol- 
lowing reasons. There is no triable issue of fact regarding 
whether or not the deck gun is defective. There is no 
evidence provided that the deck gun was defective. The 
piece of pipe that disengaged was not part of the deck 
gun and was requested and installed by another party. 
The court finds that there is no duty to warn regarding a 
17 year old component part that was not defective. The 
court further finds that the plaintiffs' expert declaration 
did not provide sufficient evidence to overcome the hold- 
ing in Union Bank v. Superior Court (1995) 31 C d -App. 
4th 573 (3 7 Cal. Rph: 2d 6531." n3 

n3 The trial court's reference to the Union Bank 
case is puzzling, inasmuch as that case simply 
held that the 1992 and 1993 amendments to the 
summary judgment law intended to abrogate a 
Court of Appeal decision prohibiting moving de- 
fendants fiom securing a summary judgment 
based upon factually inadequate discovery re- 
sponses of a plaintiff, and that the defendant 
therein was entitled to summary judgment on a 
h u d  claim because "plaintiffs' interrogatory re-
sponses demonstrate they have no evidence de- 
fendant made any hudulent representations; 
plaintiffs' interrogatory responses indicate they 
have no evidence defendant was a member of a 
hudulent conspiracy; and plaintif% admitted de- 
fendant had done nothing wrong in connection 
with the actual lending of the money. . . ."( Un-
ion Bank v. Superior Court (1995) 31 Cal. App. 
4th 573, 592-593 [37 Cal. Rptr. 2d 6531.) There 
was no indication in the summaryjudgment mo- 
tion that Stang was relying upon factually inade- 
quate discovery responses of plainti% to show 
that plaintiffs had no evidence to support their 
case. 

To the extent the court was referring to the 
plainti= apparently mistaken response of "un-
disputed" to a portion of one of defendants' sepa- 
rate statements of fact dealing with the issue of 
causation, we conclude that no authority is pro- 
vided in Union Bank which would allow such an 
ambiguous and mistaken response to be inter-
preted to be a ''judicial admission" or an admis- 
sion, when such response was not under oath or 
part of any and when the response was 
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inconsistent with other responses and evidence 
submitted in opposition to the summary judgment 
motion. (See fh.2, ante.) 

[**428] Plaintiffs filed timely notice of appeal 
fiom the judgment. [* 12281 

I. Summary Judgment Principles 

(1) [HN3] " 'Summary judgment is appropriate only 
if the evidence shows there is no triable issue of any ma- 
terial fact, and that the moving party is entitled to judg-
ment as a matter of law. m 4 ]  The trial court's obliga- 
tion in ruling on a summary judgment motion is to de-
tennine whether issues of fact exist, not to decide the 
merits of the issues themselves. [HNS] When making 
that determination, the trial court must strictly construe 
the affidavits of the moving party, and liberally construe 
those of the opponent. ...' [Citation.] p]. . . m63 We 
independently review the record to determine whether 
the moving party is entitled to judgment as a matter of 
law." ( Schwoerer v. Union Oil Co. (1993) 14 Cal, App. 
4th 103, 110 [I 7 Cal. Rptr. 2d 2271.) w7]"If a plain- 
tiff pleads several theories, the defendant has the burden 
of demonstrating there are no material facts requiring 
trial on any of them. 'The moving defendant whose dec- 
larations omit facts as to any such theory. ..permits that 
portion of the complaint to be unchallenged.' " ( Hufl v. 
Horowie (1992) 4 Cal. App. 4th 8, 13 [5 Cal. [*** 151 
Rptr-2d 3771.) Thus, even if no opposition is presented, 
the moving party still has the burden of eliminating all 
triable issues of fact. (Ibid.) 

In the instant case, the cause of action for strict 
products liability alleges that the deck gun was "defec- 
tively designed, manufactured, assembled, labeled, dis- 
triiuted,advertised, marketed, sold, inspected, tested, or 
maintained." Thus, the pleading is broad enough to al- 
lege all three theories of product defect. (2) There are 
commonly three types of product defects. "First,there 
may be a flaw in the manufacturing process, resulting in 
a product that differs fiom the manufacturer's intended 
result. ...p]Second, there are products which are 'per- 
fectly' manufactured but are unsafe because of the ab- 
sence of a safety device, i.e., a defect in design. .. . [PI 
The third typeof defect. ..is a product that is dangerous 
because it lacks adequate warnings or instructions." ( 
Brown v. Superior Court (1988) 44 CaI. 3d 1049, 1057 
[245 C d  RptrLr412, 751 P.2d 4701.) '"s doctrine of 
sbict liability extends to products which have design 
defects, manufacturing [*12293 defects, or 'warning 
defects.' " ( Sparks v. Owens-Illinois, [* ** 161 Inc. 
(1995) 32 Cal. App. 4th 461, 472 [38 Cal. Rptr. 2d 
7391.) 

(3a) Respondents argue that because the deck gun 
did not "fail,"-which we interpret to mean that it did not 
break, or suffer any damage, during Skip Wright's acci- 
dent--it was not a defective product within the meaning 
of strict products liability law. Appellants agreed it was 
undisputed that the deck gun did not "fail," and that the 
pipe remained attached to the gun during the accident, 
and the pipe did not shear at the point it was connected 
with the deck gun. However, respondents cite no author- 
ity for their implied proposition that when a product 
causes personal injuries it is not defective merely be-
cause the product itself remains intact or is not damaged 
in an accident. Further, no explanation or evidence was 
offered by respondents to link the fact that the deck gun 
itself did not break with the alleged theories of design 
defect and "warning defects," which appear to be the 
product defects upon which appellants are basing their 
action. 

One of the theories of liability suggested by appel- 
lants, and supported by Craven's declaration, is that the 
deck gun was defective in design because it was not de- 
signed with a flange [***I71 mounting system. Appel- 
lants in their opening brief appear to concede the fact 
that the deck gun was manufactured in accordance with 
the requests of the Glendale Fire Department, although 
there was no evidence on the issue either way offered by 
the parties below. We thus cannot determine whether the 
deck gun in question was mass produced, or a special 
[**429] piece of equipment made in accordance with the 
purchaser's plans. (4) In any event, m]the unique- 
ness of a purchaser's order does not alter the manufac- 
turer's responsibilities and is not a defense. (See DeLeon 
v. ~ornrnAia1Manufacrwing & Supply C; (1983) 148 
Cal. App. 3d 336, 346-347 [I95 Cal. Rptr. 8671.) It is 
unclear fiom appellants' brief whether appellants are 
asserting the design defect theory as a separate theory of 
liability, or in connection with the warning defect theory 
of liability, which appears to be the primary focus of the 
parties' briefs. (3b) To the extent that appellants are as-
serting a design defect theory of strict products liability, 
we conclude that the instant motion for summary judg- 
ment should have been denied because the instant record 
presents triable issues of fact on the issue of whether or 
not the deck gun [***IS] was defectively designed in 
that it was not manufactured with a flange mounting sys- 
tem or the capability to have such a system attached to 
the deck gun. We also note that in their moving papers 
below, Stang failed to cite any authority on the issue of 
the manufacturer's liability even assuming that the Glen- 
dale Fire Department specified that it intended to use the 
threaded pipe attachment instead of a flange mounting 
system, which the parties admitted was available for use 
by the fire department. In other words, Stang failed to 
provide sufficient authority or evidence to negate the 
design defect theory of product defect. [+12301 
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We now turn to the focus of the parties' briefs, the 
"warning defect" theory of product defect. 

11. Product Defect Based on Inadequate Warnings or 
Instructions n4 

n4 Respondents incorrectly contend that there is 
no evidence in the record that there were no 
warnings, and that the "warning defect" issue is 
not properly befote us because appellants failed 
to establish the product lacked a warning. Inas- 
much as Stang were the parties moving for sum-
mary judgment, they had the burden to negate all 
t h s e s  of liability reflected in the compftint. If 
there were indeed warnings or instructions given 
with respect to the deck gun, it was up to Stang to 
provide evidence of such. They did not do so. On 
the other hand, Craven's declaration provides evi- 
dence that "Stang did not provide any of the 
aforementioned warnings [regarding the potential 
hazards of a water hammer and nozzle reaction, 
the need for proper inspection and maintenance, 
and the use of a flange mounting system or at- 
tachments made of industrial heavy steel]." 

Thus, there is indeed evidence in our record 
that Stang did not provide the foregoing warnings 
with respect to the deck gun. 

[***191 (5) m 9 ]  Under 'warning defect' strict li-
ability, a product, even though faultlessly made, is defec- 
tive if it is 'unreasonably dangerous to place ... in the 
hands of a user without a suitable warning and the prod- 
uct is supplied and no warning is given.' [Citation.] It is 
now settled that knowledge or knowability [of the dan-
ger] is a component of strict liability for failure to warn.' 
(Anabson v. Owens-Corning Fiberglas Corp. (1991) 53 
Cal. 3d 987, 1000 . .. .)"( HUBv. Horowitz, supra, 4 
Cal.App. 4th atp. 13.) "Thisdoes not require the manu- 
facturer to warn against every conceivable health prob- 
lem associated with use of a product. However, the more 
severe the consequences fi-om unprotected exposure, the 
greater the need to warn of significant health risks. 
[HNIO] '[Ilt is necessary to weigh the degree of danger 
involved when determining whether a warning defect 
exists.' [Citations.] '[Tlhe adequacy of the warning must 
be commensurate with the risk of harm and level of po-
tential of such harm . . . .' " ( Schwoerer v. Union Oil 
Co., supra, I 4  Cal. App. 4th at p. 112.) 

(6) m l  11 'Wegligence law in a failure-to-warn 
case requires a plaintiff to prove that a manufacturer 
[***20] or distributor did not warn of a particular risk 
for reasons which fell below the acceptable standard of 

care, i.e., what a reasonably prudent manufacturer would 
have known and warned about. m 1 2 ]  Strict liability is 
not concerned with the standard of due care or the rea- 
sonableness of a manuhcturefs conduct. The rules of 
strict liability require a plaintiff to prove only that the 
defendant did not adequately warn of a particular risk 
that was known or knowable in light of the generally 
recognized and prevailing best scientific and medical 
knowledge available at the time of manufacture and dis- 
tribution. [**430] Thus, in strict liability, as opposed to 
[*I23 I] negligence, the reasonableness of the defen- 
dant's failure to warn is immaterial." ( Anderson v. 
Owens-Corning Fiberglas Corp. (1991) 53 Cal. 3d 987, 
1002-1003 [281 Cal. Rptr. 528, 810 P.2d 5491, h.omit-
ted.) 

In this case, Stang did not claim below, nor do they 
contend on appeal, that a "water hammer," nozzle reac- 
tion, and corrosion are unknown or unknowable risks 
associated with the use of a deck gun. (7) Therefore, 
"Whether a warning is adequate depends on several fac- 
tors, among them 'the nonnal expectations of the con- 
sumer as to [***21] how a product will perform, degrees 
of simplicity or complication in its operation or use, the 
nature and magnitude of the danger to which the user is 
exposed, the likelihood of injury, and the feasibility and 
beneficial effect of including a warning.' " (Schwoererv. 
Union Oil Co., supra, 14 Cal.App. 4th 103, Ill.) 

(8a) Respondents argue that "The duty to warn does 
not include the duty to warn of known dangers foresee- 
able to the user." They claim that Craven's declaration 
establishes that it is foreseeable to anyone familiar with 
fire apparatus, including Skip Wright, allegedly a fire- 
fighter for 13 years, that water hammer nozzle reactions 
can occur and that this, in combination with corrosion, 
can result in the failure of attachments to the deck gun. 
Respondents fd to cite any evidence that Wright was 
aware of any of the dangers of separation due to the de-
sign features of the deck gun and attachments as noted 
by Craven. Although Wright may have been aware of the 
water hammer effect in general, there is no evidence that 
he was aware that he was using a product which had the 
problems or defects noted by Craven, or that he may 
have been subjecting himself to the risk of injury [***22] 
in using the deck gun with the riser pipe attachment. Re- 
spondents' reliance on 6 Witkin, Summary of Califmia 
Law (9th ed 1988) Torts, section 1265, page 707, and on 
Bojorquez v. House of Toys, inc. (1976) 62 Cal. App. 3d 
930 [I33 Cal. Rptr. 483, 95 A.L.R3d 3861. does not sup- 
port their claim that the manufacturer herein is not sub- 
ject to "warning defect" principles of strict product liabil- 
ity on the ground that the danger, or potential danger of 
the deck gun is generally known and recognized. The 
product in Bojorquez was a slingshot, and the court's 
only discussion of this issue was as follows: "Is the po- 
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tential danger of a slingshot generally known? Ever since 
David slew Goliath young and old alike have known that 
slingshots can be dangerous and deadly. [Citation] There 
is no need to include a warning; the product is not defec- 
tive because it lacked a warning; there is no cause of 
action in strict liability." (62 Cal. App. 3d atp. 934.) In-
asmuch as respondents fail to establish that the dangers 
or potential dangers of the deck gun and the nature of its 
use and operation are matters "generally known," or even 
actually known by Skip Wright herein, we conclude that 
the [***23] foregoing authorities are inapposite. 
[*I2321 

Moreover, we question whether any conduct by 
Wright in voluntarily and unreasonably encountering a 
known risk would provide a complete defense to respon- 
dents unless respondents meet the test for primary as-
sumption of the risk set out in Knight v. Jewett (1992) 3 
Cal. 4th 296 [I 1 Cal. Rptr. 2d 2, 834 P.2d 6961. In a pre- 
Knight case of Gomales V. Carmenita Ford Truck Sales, 
Inc. (1987) 192 Cal. App. 3d I143 [238 Cal. Rptr. 181, 
the court stated that @Dl131 "Strict liability for failure to 
warn does not attach if the dangerous propensity is either 
obvious or known to the injured person at the time the 
product is used" ( Id at p. 1151-1152.) However, the 
court in Gonzales continued to explain that such knowl- 
edge of danger by the user "would not preclude an in- 
struction on strict liability for failure to warn. It would 
merely give rise to a potential defense in Carmenita [the 
manufacturer] if Gonzales 'voluntarily and unreasonably 
proceed[ed] to encounter a known danger, more com- 
monly referred to as assumption of the risk.' " (Id at p. 
1152.) 

In Milwaukee Electric Tool Corp. v. Superior COW 
(1993) 15 [***24] Cal. App. 4th 547 (19 Cal. Rpb: 2d 
241, the plaintiff worker, a glazier, was injured by a 
heavyduty, variable-speed drill manufactured by defen- 
dant, and the manufacturer moved for sumrnary adjudi- 
cation on the ground that its affmative defense of rea- 
sonable implied assumption of the [**431] risk barred 
plaintiffs claims for strict products liability and breach 
of warranty. The trial court denied the manufacturer's 
motion and the Court of Appeal denied the manufac- 
turer's petition for writ of mandate on the ground that the 
manufacturer failed to show the absence of any duty of 
care to plaintiff under the doctrine of primary assumption 
of risk set out in Knight v. Jewett, supra, 3 Cal. 4th 296. 

In examining the two elements of the test for appli- 
cation of primary assumption of the risk--the nature of 
the activity in which defendant is engaged, and the rela- 
tionship between the defendant and the plaintiff to that 
activity-the court in Milwaukee EIectric Tool COT. 
stated as to the fust factor: "We find nothing in the na- 
ture of the manufacturing activity to indicate that a find- 
ing of no duty on the manufacturer's part should be 

made. To the contrary, we believe there is a sound 
[***25] basis in the development of strict products li- 
ability doctrine to support analysis of a products liability 
case, even one involving an assertion of assumption of 
the risk, in terms of a duty on the part of the manufac- 
turer to produce defect-fkee products." (I5 Cal. App. 4th 
at p. 562.) Moreover, in addressing the second factor, the 
court stated: "[Wle do not find that an injury claimed to 
have been caused by a dangerously defective power tool 
is 'a risk that is inherent' in a worker's job. [Citation.] In 
the relationship of the defendant and the plaintiff to the 
activity, the use of the tool, it cannot be said that the 
plaintiff user undertook to act as a product tester or 
guinea pig. In other words, those defendants in [*12331 
primary assumption of the risk cases who have been 
found not to owe any duty to an injured plaintiff. . .are 
in a different position than is a manufacturer of a tool 
which ultimately causes injury to its user, because the 
user was not necessarily a professional employed to con- 
front the very danger posed by the injury-causing agent. 
In short, we are not persuaded that the reasons support- 
ing the firefighter's rule indicate that primary assumption 
of [***26] the risk also exists in the strict products li- 
ability context." (15 Cal. App. 4th at pp. 562-563.) 

"According to [Knight v. Jewett, supra, 3 Cal. 4th 
2961, once it is found that a defendant owes a duty to a 
p d c u l a r  plaintiff; secondary assumption of the risk the- 
ory is merged into comparative fault. . .. [PI . . . [PI Ac- 
cordingly, w 1 4 ]  where the defendant manufacturer 
does owe a duty of care to the plaintiff, 'but the plaintiff 
proceeds to encounter a known risk imposed by the de- 
fendant's breach of duty' [citation], assumption of the 
risk is merged into the comparative fault scheme so that 
a trier of fact may consider the relative responsibility of 
the parties in apportioning the loss and damage resulting 
fiom the injury." ( Milwaukee Electric ToolCorp. v-Su-
perior Court, supra, I5 Cal. App. 4th at p. 565.) m151 
Where a case is subject to comparative fault principles, it 
is inappropriate for summary judgment. ( I d  atp. 566.1 

We find Milwaukee Electric Tool Corp, persuasive 
here, and conclude that respondents failed to establish 
primary assumption of the risk as  a bar to appellants' 
cause of action for strict products liability, Accordingly, 
the trial court [***27] erred in finding there was "no 
duty to warn regarding a 17 year old component part ... 
."n5 Further, assuming without deciding that the case is 
subject to comparative fault principles, summary judg- 
ment still would have been inappropriate. Inasmuch as 
respondents have failed to establish that primary assump- 
tion of the risk bars appellants' claim for strict products 
liability, we proceed to address respondents' contention 
that as a component part manufacturer it is not liable for 
a failure to warn when the final product is subsequently 
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packaged, labeled and marketed by another manufac- 
turer. 

n5 In this aspect of its order, the court appears to 
c o n k  the theory of successor liability under 
Ray v. Alad Corp, supra. 19 Cal. 3d 22, which 
provides one of the underpinnings for the instant 
complaint against respondents, with other theo- 
ries of liability based on respondents' own inde- 
pendent negligence or breach of warranty. 

To support their claim that they are not liable as 
component part manufacturers, [***28] respondents 
rely upon Walker v. Staufler Chemical Corp. (1971) 19 
Cal. App. 3d 669 [96 Cal. Rph.8031, and Lee v. Electric 
Motor [**432] Division (1985) 169 Cal. App. 3d 375 
[215 Cal. Rptr. 1951. Walker is factually distinguishable 
fiom the instant case and does not support the summary 
judgment herein. In Walker,the plaintiff was a tenant in 
a building owned by defendant Mueller, who supplied 
her with a drain-cleaning product lcnown as [*I2341 
Clear-All; Stauffer supplied bulk sulfiuic acid to the 
manufacturer of Clear-All, Fazio; Clear-All contained 50 
percent sulfuric acid and 50 percent alkaline base. The 
court found no authority extending strict product liability 
to the "supplier of a substance to be used in compound-
ing or formulating the product which eventually causes 
injury to an ultimate consumer. . . . p] . ..We do not 
believe it realistically feasible or necessary to the protec- 
tion of the public to require the manufacturer and sup- 
plier of a standard chemical ingredient such as bulk sul-
furic acid, not having control over the subsequent com- 
pounding, packaging or marketing of an item eventually 
causing injury to the ultimate consumer, to bear the re- 
sponsibility [***29] for that injury. The manufacturer 
(seller) of the product causing the injury is so situated as 
to afford the necessary protection." (19 Cal. App. 3d at 
pp. 673-674.) 

Unlike the situation in Walker, there is no evidence 
in thii case that the deck gun was not intended to reach 
the ultimate consumer in the same condition as it left the 
manufacturer. Walker is not dispositive here. 

We also conclude that Lee is not dispositive in the 
instant case. In Lee, the defendant manufactured a com- 
ponent part, a motor, which was installed in a meat 
grinding machine which injured plaintiff; plaintiffs 
claimed that the motor was defective because it lacked a 
warning that it did not stop immediately when turned off. 
The court upheld summary judgment in favor of defen- 
dant, stating that ". . .there is nothing to indicate that the 
motor in its use had unreasonably dangerous propensities 

not ordinarily discoverable by the user. The uncontra- 
dicted evidence shows that all motors, even 'brake mo- 
tors,' do not stop immediately. There is no danger in the 
motor which would not have been obvious to a person of 
ordinary intelligence. [PI Moreover, we stress that de- 
fendant gave no input and [***30] had no control over 
the design, manufacture, and packaging of the finished 
product. The cases relied on by defendant demonstrate a 
reluctance against imposing liability for the component- 
part manufacturer's failure to warn the consumer where 
the final product is subsequently packaged, labeled and 
marketed by another manuhcturer. [Citations.] [PI . . . 
p]Accordingly, we conclude that defendant owed no 
duty to plaintiffs to warn that the motor did not stop im-
mediately." (169 Cal. App. 3d at pp. 388-389, fi~.omit-
ted.) 

In light of Knight v. Jew& and Milwaukee Electric 
Tool Corp., discussed above, we question Lee's analysis 
of the "duty" issue for purposes of determining liability 
under strict products liability principles. We also fail to 
see how the deck gun was "packaged, labeled, and mar- 
keted," by the Glendale Fire Department; rather, the fire 
department apparently installed it on their fretruck with- 
out making any changes to the deck gun or fuetruck. It is 
also not negated on our record that the manufacturer 
knew that the fire [*1235] department intended to at- 
tach the deck gun to a threaded riser pipe. Accordingly, 
the instant case presents different [***31] issues than 
those discussed in Lee. 

We find the circumstances in the instant case more 
similar to those in Huynh v. Ingersoll-Rand (1993) 16 
Cal. App. 4th 825 520 Cal. Rptr- 2d 2961, where a 
worker suffered an eye injury when a hand-held power 
grinder with a "mismatched" disc, which did not meet the 
specified revolutions per minute, exploded; plaintiff al- 
leged that the manufacturer's warning was not adequate 
in that it did not foresee the "misusen of the grinder by 
attaching the wrong disc, and provide an adequate warn- 
ing. The defendant predicated its summary judgment 
motion on the ground that the plaintiff "misused" the 
grinder by coupling it with a disc not rated to handle the 
higher speeds at which the grinder was capable of run-
ning. The Court of Appeal reversed the summary judg- 
ment, finding that several triable issues remained on the 
affirmative defense of misuse. 

(9) m 1 6 ]  " 'Misuse' is a defense only when that 
misuse is the actual cause of the plaintiffs [**433] in-
jury, not when some other defect produces the harm." ( 
Haynh v. Ingersoll-Rand supra, 16 Cal. App. 4th at p. 
831.) "Huynh responded to Ingersoll's assertion of the 
affirmative defense of 'misuse' of the grinder [***32] by 
contending this was a foreseeable 'misuse' of Ingersoll's 
product- Since it was a foreseeable 'misuse1-actually a 
foreseeable danger in how the product could be used-
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Huynh argued lngersoll remains liable unless it provides 
an adequate warning. [PI This position accurately re-
flects the current state of the law. '[Tlhe law now re- 
quires a manufacturer to foresee some degree of misuse 
and abuse of hi product, either by the user or by third 
parties, and to take reasonable precautions to minimize 
the harm that may result from misuse and abuse.' [Cita- 
tion.] W 1 7 J  ' m h e  extent to which designers and 
manuficturers of dangerous machinery are required to 
anticipate safety neglect presents an issue of h c t '  [Cita- 
tion] '[A] manuficturer owes a foreseeable user of its 
product a duty to warn of risks of using the product' [Ci- 
tation.] As [SeIfv. General Motors Corp. (1974) 42 Cal. 
App. 3d I (1 16 Cal. Rptr. 575)J and [&lido v. Improved 
Machinery, lnc. (1973) 29 Cal. App. 3d 633, 645 (I05 
Cal. Rptr. 890)J make clear the risks which must be 
warned against obviously include foreseeable dangerous 
'misuses' of the product, such as attaching an inappropri-
ate grinding disc [***33] to the grinder." (16 Cal. App. 
4th at p. 833.) 

The wurt in Hwnh went on to state that "A manu- 
facturer does not satisfy its duty to warn by supplying a 
warning so vague and ambiguous only some users are 
likely to read and comprehend the danger. It cannot 
count on the sophisticated users-even those in an em- 
ployment setting--passing on to the less sophisticated the 
fact the obtuse language the manufacturer included 
[* 12361 actually constitutes a warning against certain 
uses of the product." (16 Cal. App. 4th at p. 834.) 

(8b) As in Huyhn, we conclude that respondents 
failed to counter Craven's declaration, or to otherwise 
negate appellants' allegations that the manufacturer of the 
deck gun did not provide an adequate, or any, warning 
against the potential dangerous and foreseeable "mis- 
match" of thedeck gun and riser pipe attachments which 
did not have adequate strength or design to withstand the 
water pressures generated with the use of the deck gun, 

and the alleged foreseeable danger that the deck gun or 
its attachments may become separated fiom the fire truck 
under such pressures. We thus conclude that triable is- 
sues of fact exist on the "warning defect" aspect of strict 
[***34] products liability. 

Finally, we note that since the summary judgment 
motion admittedly did not address or negate successor 
liability under Alad, the motion should have been denied, 
whether or not any showing was made as to liability 
based on respondents' own conduct or involvement with 
the manufacture or distribution of the deck gun. Thus, 
respondents' citation to Gee v. Tenneco, Inc. (9th Cir. 
1980) 615 F.2d 857 is inapposite, as that case discussed 
the issue of the duty to warn of the dangers of a chemical 
used as a dye for X-ray purposes only as an independent 
duty of a corporation with knowledge of the potential 
dangers of the chemical, apart fiom its liability purely as 
a successor of the manufacturer. (Id atp. 865.) We need 
not address the former issue here because we have found 
triable issues of fact to exist assuming that respondents 
are successors of the manufacturer ofthe deck -@n, and 
respondents failed to negate their status as successors 
liable under Alad. Respondents also failed to move for 
summary adjudication of issues to highlight or focus on 
other theories of liability which may be at issue in this 
case. 

DISPOSITION 

The judgment is reversed, [***35] and on remand, 
the trial court is directed to deny respondents' motion for 
summary judgment. Appellants are entitled to costs on 
appeal. 

Johnson, J., and Woods, J., concurred. 

Respondents' petition for review by the Supreme 
Court was denied August 13, 1997. 
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TITLE 15. CIVIL REMEDIES AND PROCEDURES 

CHAPTER 73. SELLERS OF DEFECTIVE PRODUCTS 


GO TO SOUTH CAROLINA ARCHIVE DIRECTORY 

S.C. Code Ann. $ 15-73-10 (2004) 

tj  15-73-10. Liability of seller for defective product. 

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his prop- 
erty is subject to liability for physical harm caused to the ultimate user or consumer, or to his property, if 

(a) The seller is engaged in the business of selling such a product, and 

(b) It is expected to and does reach the user or consumer without substantial change in the condition in which it is 
sold. 

(2) The rule stated in subsection (I) shall apply although 

(a) The seller has exercised all possible care in the preparation and sale of his product, and 

(b) The user or consumer has not bought the product from or entered into any contractual relation with the seller. 

HISTORY: 1962 Code tj 66-371; 1974 (58) 2782. 

NOTES: 

CROSS REFERENCES 

Implied warranty of fitness for a particular purpose under Commercial Code, see 3 36-2-31 7. 

NOTES OF DECISIONS 

I .  In general 

Section 15-73- 10 applied to Crimper which left the manufacturer's hands in Germany, apparently in December 
1974, and was delivered and installed in South Carolina, early in 1975, inasmuch as both dates were well afier the effec- 
tive date of the statute, notwithstanding the fact that purchase order for the Crimper was made on November 23, 1973 
more than 7 months before the effective date of the statute. Martin v. Fleissner GmbH (C.A.4 (S.C.) 1984) 741 F.2d 61. 
Products Liability 2 

In a products liability action, regardless of the theory on which the plaintiff seeks recovery, he must establish three 
elements: (1) he was injured by the producq (2) the injury occurred because the product was in a defective condition, 
unreasonably dangerous to the user; and (3) the product, at the time of the accident, was in essentially the same condi- 
tion as when it left the hands of the defendant. Rifev. Hitachi Const. Machineiy Co., Ltd. (S.C.App. 2005) 609 S.E.2d 
565, rehearing denied. Products Liability 1 

A products liability case may be brought under several theories, including negligence, strict liability, and warranty. 
Rife v. Hitachi Const. Machineiy Co., Lrd. (S.C.App. 2005) 609 S.E.2d 565, rehearing denied. Sales 425 

Since j"15-73-10 determines the liability of the seller of a defective product, the pertinent date to determine its ap- 
plication is the date the product was sold by the seller. Thus, in an action arising out of injuries sustained by a cement 
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company employee due to an allegedly defective wheel assembly, the statute applied to both the seller and lessor of a 
trailer containing the defective wheel assembly, even though the defective parts of the wheel assembly were manufac- 
tured prior to the effective date of the statute, where the trailer was sold to the lessor after the effective date of the stat- 
ute, and the lessor leased the trailer to the cement company after the effective date of the statute. Scott by McClure v. 
FruehaufCorp. (S.C. 1990) 302 S.C. 364, 396 S. E.2d 354. 

Blood is not a product for purposes of strict liability in tort. Samson v. Greenville Hosp. System (S.C. 1989) 297 
S.C. 409, 377 S.E.2d 311. Products Liability 46.1 

Cause of action in strict liability does not exist under Code § 15-73-10 in favor of party injured, after July 9, 1974, 
by product placed in stream of commerce prior to codification of Restatement (Second) of Torts Section 402A as Code j 
15-73-10. SchaN v. Sturm, Ruger Co., Inc. (S.C. 1983) 278S.C. 646, 300 S.E.2d 735. Products Liability 2 

Academically, it may be argued that all products are defective because they can be made more safe, however, it 
does not automatically follow that products are deemed "unreasonably dangerous"; balancing is required and numerous 
factors must be considered, including usefulness and desirability of product, cost involved for added safety, likelihood 
and potential seriousness of injury, and obviousness of danger. Claytor v. General Motors Corp. (S.C. 1982) 277S.C. 
259, 286 S.E.2d 129. 

Strict Liability in tort was not part of South Carolina common law at time of passage of this section, which operates 
prospectively only and therefore does not apply to injury which occurred before that date. Hatjield v. Atlas Enterprises, 
lnc. (S. C. 1980) 2 74 S. C. 247, 262 S. E. 2d 900. 

2. Negligence or strict liability 

South Carolina would admit testimony on "state of the art" in design defect cases tried under the theory of strict li- 
ability. Reed v. Tiffin Motor Homes, Inc. (C.A.4 (S.C.) 1982) 697 F.2d 1192. Products Liability 8 1.1 

Strict liability does not apply where under defendant's sales agreement with plaintiff, defendant warranted only that 
its tobacco curing barns would be free from defects in parts and workmanship and confined plaintiffs remedies to repair 
or replacement of defective parts; plaintifl's showing that barns caused physical injury to tobacco by failing to cure it 
does not estabiish that barns were unreasonably dangerous to property so as to allow doctrine of strict products liability 
to override contract. Purvis v. Consolidated Energy Products Co. (C.A.4 (S.C.) 1982) 674 F.2d 21 7. 

In South Carolina, some differences exist between product liability claims brought under negligence and strict li- 
ability theories; under a negligence theory, the plaintiff has the additional burden of proving the seller or manufacturer 
failed to exercise due care in some respect, and, unlike strict liability, the focus is on the conduct of the seller or manu- 
facturer, and liability is determined according to fault. Little v. Brown & Williamson Tobacco Corp., 2001, 243 
F.Supp.2d 480. Products Liability 5;  Products Liability 6 

Under South Carolina law, a plaintiff may bring a product liability claim under several theories, including negli- 
gence and strict liability. Little v. Brown & Williamson Tobacco Corp., 2001, 243 F.Supp.2d 480. Products Liability I 

In a product liability action brought under both negligence and strict liability theories in South Carolina, the plain- 
tiff must show (I)  that he was injured by the product; (2) that the product, at the time of the accident, was in essentially 
the same condition as when it left the hands of the defendant; and (3) that the injury occurred because the product was 
in a defective condition unreasonably dangerous to the user. Little v. Brown & Williamson Tobacco Corp., 2001, 243 
F.Supp.2d 480. Products Liability 5; Products Liability 6 

In a products liability action, liability for negligence requires proof that the manufacturer breached its duty to exer- 
cise reasonable care to adopt a safe design. Rfe v. Hitachi Const. Machinety Co., Ltd (S. C.App. 2005) 609 S.E.2d 565, 
rehearing denied. Products Liability 11 

Worker could maintain negligence claim against manufacturer and lessor of trash compactor in connection with al- 
leged injuries arising from sudden fright when compactor crushed co-worker to death as worker operated controls. Bray 
v. Marathon Corp. (S.C. 2003) 356 S.C. 111, 588 S.E.2d 93, rehearing denied. Damages 57.60 

Analysis governing a bystander's cause of action for negligent infliction of emotional distress does not apply to 
strict liability cause of action by a user of defective product to recover for physical harm from emotional damage arising 
from death or serious injury to a third person; user of defective product is not a mere bystander in such cases, but a pri- 



Page 3 
S.C. Code Ann. 4 15-73-10 

mary and direct victim of product defect. Bray v. Marathon Corp. (S.C. 2003) 356S.C. I l l ,  588 S. E.2d 93, rehearing 
denied. Damages 57.60 

In a products liability caie in which the theory of recovery is strict liability, the only inference of any import to be 
made &om a finding that a given warning is adequate is that the product is not in defective condition nor is it unrea- 
sonably dangerous. Code 1976 $ $5 15-73-10, 15-73-30. Curcio v. Caterpillar, Inc. (S.C.App. 2001) 344S.C. 266, 
543 S. E.2d 264, rehearing denied, certiorari granted, reversed 355 S.C. 316, 585 S. E.2d 272. Products Liability 7 1 

In a products liability action under both negligence and strict liability theories, the plaintiff must establish (1) that 
he was injured by the product, (2) that the product, at the time of the accident, was in essentially the same condition as 
when it left the hands of the defendant, and (3) that the injury occurred because the product was in a defective condition 
unreasonably dangerous to the user; liability for negligence requires, in addition to the above, proof that the rnanufac- 
turer breached its duty to exercise reasonable care to adopt a safe design. Allen v. Long Mfg. NC, Inc. (S.C.App. 1998) 
332 S.C. 422, 505 S.E.2d 354, rehearing denied, certiorari denied. Products Liability 1 

Common law indemnification does not apply among joint tortfeasors in strict liability. Scott by McClure v. Frue-
hauf Corp. (S. C. 1990) 302 S. C. 364, 396 S. E. 2d 354. 

Contributory negligence is an affumative defense to an action for negligence; it has no application to an action 

based on breach of warranty or liability for a defective product. Wallacev. Owens-Illinois, Inc. (S.C.App. 1989) 300 

S.C. 518, 389 S.E.2d 155. Products Liability 27; Sales 430 

Although f 15-73-10 uses the terms "sells" and "sellers," these terms are merely descriptive and the doctrine of 
strict liability may be applied if the requirements for its application are otherwise met, even though no sale has occurred 
in the literal sense. Henderson v. Gould, Inc. (S.C.App. 1986) 288S.C. 261, 341 S.E.2d806. Products Liability 23.1 

3. "User" 

Worker who witnessed co-worker being fatally crushed by trash compactor was a "user" of compactor under statute 
governing strict liability actions for defective products, where worker was operating controls on compactor in an effort 
to assist co-worker. Bray v. Marathon Corp. (S.C. 2003) 356 S. C. 111. 588 S. E.2d 93, rehearing denied. Products Li- 
ability 48 

If a person is considered a "direct victim" for the purposes of proximate cause analysis under one products liability 
cause of action, that person must be a direct victim for all causes of action; it would be too fine a distinction to say that 
person is a user and therefore a foreseeable plaintiff under a strict liability theory, but that same person is not a "direct 
victim" and not a foreseeable plaintiff under a negligence cause of action. Bray v. Marathon Corp. (S.C. 2003) 356S.C. 
111, 588 S. E.2d 93, rehearing denied. Products Liability 15 

4. "Physical harm" 

Worker's alleged physical injuries arising firom emotional trauma of witnessing co-worker being fatally crushed by 
trash compactor constituted "physical harm" within meaning of statute governing strict liability actions for defective 
products. Bray v. Marathon Corp. (S.C. 2003) 356 S.C. 111, 588 S.E.2d 93, rehearing denied. Damages 57.60; Products 
Liability 48 

5. Questions of fact 

Genuine issue of material fact existed as to whether tobacco companies' manufactured cigarettes were distinct from 
raw tobacco, precluding summary judgment, in product liability action under South Carolina law.Little v. Brown & 
Williamson Tobacco Corp., 2001, 243 F.Supp.2d 480. Federal Civil Procedure 25 I5 

Genuine issue of material fact existed as to when health risks of smoking were commonly known, precluding sum- 
mary judgment, in product liability action against tobacco companies under South Carolina law. Little v. Brown & Wil-
liamson Tobacco Corp., 2001,243 F.Supp.2d 480. Federal Civil Procedure 25 15 

Genuine issue of material fact existed as to whether there existed safer alternative design for cigarettes, precluding 
summary judgment, in product liability action against tobacco companies under South Carolina law. Little v. Brown & 
Williamson Tobacco Corp., 2001, 243 F.Supp.2d 480. Federal Civil Procedure 25 15 

Genuine issue of material fact existed as to whether "lower tar and nicotine" cigarettes were fit for their intended 
use as safer and healthier cigarettes, precluding summary judgment, in product liability action against tobacco company 
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under South Carolina law. Little v. Brown & Williamson Tobacco Corp.. 2001. 243 F.Supp.2d 480. Federal Civil Pro- 
cedure 25 15 

6. Sufficiency of evidence 

Mechanic who was injured when radiator hose detached as he was adjusting transmission cable of pickup truck 
failed to establish negligence liability of buck manufacturer under South Carolina products liability law when he failed 
to show that manufacturer had knowledge of any problem with allegedly defective plastic inlet connector for radiator 
hose; manufacturer's statement that it had never received complaint about inlet connector in connection with any of 
more than 2.5 million trucks using that part went unchallenged. Oglesby v. General Motors Corp. (C.A.4 (S.C.) 1999) 
190 F.3d 244. Products Liability 35.1 

Widow of smoker failed to carry her burden of showing on failure to warn claim against tobacco company that 
smoker would not have begun smoking, or would have stopped smoking, had tobacco company provided warning about 
danger of its cigarettes, in product liability action under South Carolina law. Little v. Brown & Williamson Tobacco 
Corp., 2001, 243 F.Supp.2d 480. Products Liability 59 

A renter of tree climbing equipment was entitled to summary judgment in a products liability action where the 
plaintiff admitted that there was nothing wrong with either the spikes or the harness which he rented, and that his fall 
was caused by the failure of the knot he tied in his own safety rope. Koester v. Carolina Rental Center, Inc. (S.C.App. 
1993) 311 S.C. 115, 427 S.E.2d 708, rehearing denied, certiorari granted, reversed 313 S.C. 490, 443 S. E.2d 392. 

7. Foreseeability 

Excavator manufacturer could not reasonably foresee that its excavator, not equipped with seat belt, would injure 
person in United States, and thus, manufacturer was not liable to excavator operator injured when sudden stop ejected 
him through front window of operator's cab; excavator was designed and manufactured solely for distribution and use in 
Japan. Rife v. Hitachi Const. Machinery Co., Ltd (S.C.App. 2005) 609 S.E.2d 565, rehearing denied. Products Liability 
48 

Although foreseeability of some injury from an act or omission is a prerequisite to establishing proximate cause, the 
plaintiff need not prove that the actor should have contemplated the particular event which occurred. Rife v. Hitachi 
Const. Machinery Co-, Ltd (S. C.App. 2005) 609 S. E.2d 565, rehearing denied. Negligence 387 

Test of foreseeability is whether some injury to another is the natural and probable consequence of the complained- 
of act; for an act to be a proximate cause of the injury, the injury must be a foreseeable consequence of the act. Rife v. 
Hitachi Const. Machinery Co., Ltd (S.C.App. 2005) 609 S.E.2d 565, rehearing denied. Negligence 387 

Proximate cause, in products liability context, requires proof of both causation in fact and legal cause, which is 
proved by establishing foreseeability. Bray v. Marathon Corp. (S.C. 2003) 356 S.C. 111, 588 S.E.2d 93, rehearing de- 
nied. Products Liability 15 

In a product liability action arising from injuries sustained when the plaintiff slipped and fell in liquid on the floor 
while cleaning up an exploded glass soft drink bottle, the test of foreseeability was met. It was to be expected that if the 
defective bottle exploded, broken glass and liquid would spill on the floor. It was also predictable that a spill of broken 
glass and liquid would create a hazard which might cause injury to someone; that a person might slip on the liquid or be 
cut by the broken glass was readily foreseeable, and any resulting injury would be the natural and probable consequence 
of furnishing a defectively manufactured bottle containing liquid under pressure. WaNace v. Owens-Illinois, Inc. 
(S.C.App. 1989) 300S.C. 518, 389S.E.Zd 155. 

7.5. Proximate cause 

The defendants conduct can be a proximate cause if it was at least one of the direct, concurring causes of the in-
jury. Rfe v. Hitachi Const. Machinery Co., Ltd. (S. C-App. 2005) 609 S. E.2d 565, rehearing denied. Negligence 422 

Proximate cause is the efficient or direct cause of an injury; proximate cause does not mean the sole cause. Rife v. 
Hitachi Const. Machinery Co., Ltd (S. C.App. 2005) 609 S. E. 2d 565, rehearing denied. Negligence 422 

7.7. Intervening cause 
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An intervening force may be a superseding cause that relieves an actor from liability; however, the intervening 

cause must be a cause that could not have been reasonably foreseen or anticipated. Rife v. Hitachi Const. Machinev 

Co., Ltd. (S.C.App. 2005) 609 S.E.2d 565, rehearing denied. Negligence 43 1 


8. Knowledge 

In South Carolina, the "common knowledge" requirement, that a product cannot be labeled either defective or un-
reasonably dangerous if a danger associated with the product is one that the product's users generally recognize, is 
emasculated if a defendant may show merely that the public was aware that a product presented health risks at some 
vague, unspecified, and undifferentiated level. Little v. Brown & Williamson Tobacco Corp., 2001, 243 F.Supp.2d 480. 
Products Liability 8 

Manufacturer of motorboat held not liable on theory of strict liability due to boat's lack of kill switch to shut off 
motor when improperly repaired steering cable on boat parted causing deceased's ejection 6om boat, since normal risk 
of boating includes being thrown overboard, and absence of kill switch did not render boat more dangerous than that 
contemplated by consumer who purchases boat with ordinary knowledge common to community. Young v. Tide Crafi, 
Inc. (S.C. 1978) 270 S.C. 453, 242 S.E.2d 671, 1 A.L.R.4th 394. 

9. Causation 

Genuine issue of material fact existed as to whether 25% of citizen's smoking history could have constituted proxi- 
mate cause of his cancer, precluding summary judgment, in product liability action against tobacco companies under 
South Carolina law. Little v. Brown & Williamson Tobacco Corp., 2001, 243 F.Supp.2d 480. Federal Civil Procedure 
2515 

Citizen's smoking of particular brand of cigarette was not efficient cause without which his injury would not have 
resulted to as great an extent, in context of product liability action against tobacco companies under South CaroIina law, 
since one percent of citizen's smoking history, which was attributable to particular cigarette, was de minimis, and none 
of smoker's experts opined that such contribution was substantial. Little v. Brown & Williamson Tobacco Corp., 2001, 
243 F.Supp.2d 480. Products Liability 59 

Causation in fact is proved by establishing the injury would not have occurred but for the defendant's negligence; 

legal cause is proved by establishing foreseeability. Rife v. Hitachi Const. Machinety Co., Ltd (S.C.App. 2005) 609 

S.E.2d 565, rehearing denied. Negligence 387 

Proximate cause requires proof of causation in fact and legal cause. Rife v. Hitachi Const. Machinery Co.. Ltd. 
(S.C.App. 2005) 609 S. E.2d 565, rehearing denied. Negligence 373 

Genuine issue of material fact existed as to whether incident in which co-worker was fatally crushed by trash com- 
pactor was proximate cause of physical harm to worker, who was operating controls on compactor, from emotional 
trauma of witnessing incident, precluding summary judgment for manufacturer and lessor of compactor on worker's 
strict liability cause of action. Bray v. Marathon Corp. (S. C. 2003) 356 S.C. I I I, 588 S. E.2d 93, rehearing denied. 
Judgment 18 l(33) 

A products liability plaintiff must prove the product defect was the proximate cause of the injury sustained. Bray v. 
Marathon Corp. (S.C. 2003) 356 S.C. 11 I, 588 S. E.2d 93, rehearing denied. Products Liability 15 

10. Stream of commerce requirement 

A sale need not occur in the literal sense for strict liability to apply as long as the product is injected into the stream 
of commerce by other means. Priest v. Brown (S.C.App. 1990) 302 S.C. 405, 396 S.E.2d 638. Products Liability 5 

An electric utility could not be held strictly liable for the electrocution death of a deputy sheriff who attempted to 
move a downed power Iine from the road after an automobile accident, where there was no evidence of an unreasonably 
dangerous defective condition, and the power line had not been placed into the stream of commerce since it was within 
the exclusive possession, ownership and control of the electric utility and the electricity through the lines was of such a 
high voltage that it was not in a form immediately useable by the consumer. Priest v. Brown (S.C.App. 1990) 302 SC. 
405, 396 S. E.2d 638. 

10.5. Sellers 
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Seller of excavator machine could not be liable under products liability theory for design or manufacturing defect in 
operator's action brought after operator was injured when sudden stop ejected him through front window of operator's 
cab; seller had absolutely no involvement in design or manufacture of excavator, and operator knew that excavator did 
not have seat belt prior to accident. Rfe v. Hitachi Const. Machinery Co.. Ltd (S.C.App. 2005) 609 S.E.2d 565, rehear-
ing denied. Products Liability 48 

1 1. Warnings 

Doctrine of strict tort liability, recognized in South Carolina, provides that manufacturer of product sold in defec- 
tive condition unreasonably dangerous is liable to ultimate user who was injured by product; manufacturer of pace- 
maker device does not have duty to warn consumer directly about potential risks provided that physician receives ade- 
quate notice of possible complications. Brooks v. Medtronic, Inc. (C.A.4 (S.C.) 1984) 750 F.2d 1227. 

Product package insert adequately warned against danger of medical nail's breaking if nonunion or delayed union 
were to occur, even though patient alleged that product was unreasonably dangerous on basis that language in insert 
stated that "if there is delayed union or nonunion of bone in the presence of weight bearing or load bearing, the implant 
could eventually break due to metal fatigue" was guarantee that nail would not break before nonunion or delayed union 
could be declared; insert also contained general warning that indicated nail could break under any of number of stresses. 
Phelan v. Synthes (U.S.A.) (C.A.4 (S.C.) 2002) 35 Fed.Appx. 102,2002 WL 1058900, Unreported. Products Liability 
46.1 

The adequacy of a warning in a products liability case is generally a jury question. Curcio v. Caterpillar, Inc. (S.C. 
2003) 35.5 S.C. 316, 585 S.E.2d 272, rehearing denied. Products Liability 87.1 

Warning printed on track loader was adequate as a matter of law and prevented loader from being "unreasonably 
dangerous," and thus manufacturer was not liable in strict products liability suit brought by personal representative of 
estate of mechanic killed while working on loader, where warning advised those working on loader to disconnect batter- 
ies before performing service, mechanic failed to do so, and mechanic's death could have been prevented if he had 
heeded warning. Curcio v. Caterpillar, Inc. (S.C.App 2001) 344 SC. 266, 543 S. E.2d 264, rehearing denied, certiorari 
granted, reversed 355 S. C. 316, 585 S. E. 2d 2 72. Products Liability 48 

Once it is established that a product must display a warning to be safe, the question of the adequacy of the warning 

is one of fact for the jury as long as evidence has been presented that the warning was inadequate. ANen v. Long Mfg. 

NC, Inc. (S.C.App. 1998) 332 S.C. 422, 505 S. E.2d 354, rehearing denied, certiorari denied. Products Liability 87.1 


Once it is established that a product must display a warning to be safe, the question of the adequacy of the warning 
is one of fact for the jury as long as evidence has been presented that the warning was inadequate. Allen v. Long Mfg. 
NC, Inc. (S. C.App. 1998) 332 S.C. 422, 505 S. E.2d 354, rehearing denied, certiorari denied. Products Liability 87.1 

Operator of catfish and eel farming operation failed to produce evidence from which jury could conclude that either 
of two manufacturers had reason to believe warning was necessary where, on each occasion of failed compressor, one 
manufacturer obtained compressor from operator's serviceman and returned it to remanufacturer, which hmished re- 
placement; as to other manufacturer, operator had produced no evidence that it was actually aware of any problems with 
compressors at issue which would necessitate warning. Livingston v. NolandCorp. (S.C. 1987) 293 S.C. 521, 362 
S.E.2d 16, 72 A.L.R.4th 83. 

12. Defense of completion and acceptance 

The defense of completion and acceptance was inapplicable as a matter of law in a products IiabiIity action based 
on allegations of strict liability, negligence and breach of warranties. The defense of completion and acceptance is in- 
consistent with the statute providing that sellers of defective products are strictly liable for physical hann caused to the 
ultimate users of the products or to their property, and is inconsistent with the statute extending the warranty of sellers 
beyond those with whom they have a contractual relationship. Staniey v. B.L. Montague Co., Znc. (S.C.App. 1989) 299 
S.C. 51, 382 S. E.2d 246. 

13. Particular products 

Failure of outboard motor manufacturer to equip its engine with kill switch did not render engine defective within 
purview of strict liability law. Tisdale v. Teleflex. Inc. (D.C.S.C. 1985) 612 FSupp. 30. 
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Absence of seat belt on excavator machine did not factually or legally prove that excavator was unreasonably dan- 
gerous, and thus, seller of machine was not liable under any products liability theory. Rife v. Hitachi Const. Machinety 
Co., Ltd (S. C.App. 2005) 609 S. E.2d 565, rehearing denied. Products Liability 85 

No evidence o f  negligence through failure to warn found on part of distributor of extendable crane, where em- 

ployee of crane purchaser was injured as result of co-employee's failure to properly extend crane boom, even though 

aware of dangers that could result. Marchant v. Mitchell Distributing Co. (S. C. 1977) 270 S. C. 29, 240 S. E. 2d 51 I .  


Crane was not in defective condition unreasonabty dangerous by reason of absence of optional safety device to pre- 
vent overextension of crane boom. Marchant v. Mitchell Distributing Co. (S.C. 1977) 270 S.C. 29, 240 S.E.2d 51 I .  

14. Altered product 

Under § 15-73-10, the manufacturer or seller of a product is not strictly liable if it can be shown that ( I )  the prod- 
uct was materially altered before it reached the injured user, and (2) such alteration could not have been expected by the 
manufacturer or seller. Fleming v. Borden, Inc. (S-C. 1994) 316 S.C. 452, 450 S. E.2d 589, rehearing denied. Products 
Liability 16 

In a products liability action, the trial court erred in granting the manufacturer summary judgment based on the fact 
that the product had been materially altered after delivery to the consumer where there was an issue of fact as to the 
foreseeability of the alteration. Fleming v. Borden. Inc. (S.C. 1994) 3 16 S.C. 452. 450 S. E.2d 589, rehearing denied. 

15.Performance of service 

A pharmacy may not be held strictly liable for properly filling a prescription in accordance with a physician's or- 

ders; in filling a prescription, a pharmacy is providing a service, rather than selling a product. Madison v. American 

Home Products Corp. (S.C. 2004) 358S.C. 449, 595 S.E.2d 493. Products Liability 46.2 


Worker who was injured when he fell through partially opened hatch door on catwalk had no strict liability claim 

against contractor that performed assembly work on catwalk; assembiy work amounted to service, rather than product. 

Duncan v. CRS Sirrine Engineers, Inc. (S.C.App. 1999) 337 S.C. 537, 524 S. E.2d 115. Products Liability 42 


South Carolina's strict liability statute does not apply to services. Duncan v. CRSSirrine Engineers, Inc. (S.C.App 

1999) 337 S.C. 53 7,524 S.E.2d I 15. Products Liability 5 


Health care providers who use products, including breast implants, during course of providing treatment to patients 
are providing "services," and are not "sellers" within meaning of Defective Products Act; thus, providers cannot be 
strictly liable under Act for such products. In re Breast Implant Product Liability Litigation (S.C. 1998) 331 S.C. 540, 
503 S.E.2d 445. Products Liability 46.1 

Providers of services may not be held liable under Defective Products Act. In re Breast Implant Product Liability 
Litigation (S.C. 1998) 33 I S.C. 540, 503 S. E.2d 445. Products Liability 23.1 

In an action arising out of defective installation of an automobile tire by a tire company, the company was entitled 
to a directed verdict on the injured p w s  cause of action for strict liability since the tire had not been defective and the 
scope of strict liability does not apply to negligent installation of non-defective products. DeLoach v. Whitney (S.C. 
1981) 275 S.C. 543, 273 S.E.2d 768. 

16. Parties 

School maintenance man could not base cause of action on strict liability under § 15-73-10 against manufacturer of 
lawn mower which ran over and propelled bolt into his back while being operated by fellow worker because injured 
maintenance man was not user or consumer of allegedly defective lawn mower. Lightner v. M e  Power Co., 1989, 719 
FSupp. 1310. 

17. Recovery for economic losses 

Owner of utility truck which had been rebuilt by defendant could not recover &om defendant for economic losses 
sustained when truck caught fire, allegedly as result of defendant's negligence,.because strict liability cause of action is 
not available to cover economic losses between commercial entities. Laurens Elec. Co-op., Inc. v. Altec Industries, Inc. 
(CA.4 (S.C.) 1989)889 F-2d 1323. 
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A plaintiff suing under a products liability cause of action can recover all damages that were proximately caused by 
the defendant's placing an unreasonably dangerous product into the stream of commerce. Rife v. Hitachi Const. Machin- 
ery Co., Ltd (S.C.App 2005) 609 S. E.2d 565, rehearing denied. Products Liability 15 

18. Liability of successor corporation 

Defendant corporation's motion for summary judgment in product liability case was denied, where motion was 
based upon defendant corporation's contention that it was not manufacturer of alleged defective product in question 
because it had purchased the assets of its predecessor corporation two years after such predecessor had sold alleged de-
fective product and where evidence indicated that defendant corporation was mere continuation of predecessor corpora- 
tion. Hollowcly v. John E. Smith's Sons Co., Division of Hobam, Inc. (D.C.S.C. 1977) 432 F.Supp. 454. 

19. Jury instructions 

In an action to recover for alleged design and construction defects affecting the plaintiffs car, the trial court erred 
by instructing the jury that even if the condition of the car was unreasonably dangerous, the plaintiff could recover only 
if she was an "ordinary consumer"; moreover, the trial court's error was not harmless where the plaintiff suffered from 
psychiatric illness and the defendant had emphasized her illness in its final argument. Vaughn v. Nissan Motor Corp. in 
U.S.A., Inc. (C.A.4 (S.C.) 1996) 77F3d 736. 

The trial court properly instructed the jury in a products liability action that the defendants were liable only to the 
extent of proven damages, even though the court failed to include this wording in its charge on strict liability, where the 
court twice instructed the jury that the burden to prove damages was on the plaintiff. Dunn v. Charleston Coca-Cola 
Bottling Co. (S.C.App. 1992) 307S.C. 426, 415 S.E.Zd590, rehearing denied, certiorari granted in part, reversed 311 
S.C. 43, 426 S. E. 2d 756. Damages 2 16(2) 

20. Punitive damages 

Recovery of punitive damages is not allowed under a cause of action based solely upon the South Carolina strict li- 
ability statute. Under 3 15-73-10(1), recovery is limited to actual damages, which compensate "for physical harm 
caused," and punitive damages are not assessed to compensate the plaintiff for "physical harm" suffered, but rather, 
their purpose is to punish the wrongdoer and to deter him or her and others from engaging in similar misconduct. Barn-
well v. Barber-Colrnan Co. (S-C. 1989) 301 S.C. 534, 393 S.E.2d 162. 

HISTORY: 1962 Code 3 66-37 1; 1974 (58) 2782. 

LexisNexis (R) Notes: 

CASE NOTES 

1.  Intermediate court properly reversed a trial cotrrt's entry of summary judgment for a manufacturer as to an injured 
party's strict liability claim under the South Carolina Defective Products Act, S.C. Code Ann. $ 15-73-10 et seq., as the 
injured party, who operated a trash compactor in an effort to assist a co-worker who was crushed to death by the com- 
pactor, was a user within the meaning of S.C.Code Ann. § 15-73-10; there was a genuine issue of material fact as to 
whether the event was the proximate cause of the injured party's physical harm, although the intermediate court properly 
concluded that the bystander analysis did not apply to a strict liability claim. Bray v. Marathon Corp., 356 S.C. 11 I ,  588 
S.E.Zd93,2003 S.C. LEXIS 244, CCH Prod Liab. Rep. PI6764 (S.C. 2003). 

2. Intermediate court erred in affirming a trial court's entry of summary judgment for a manufacturer on an injured 
party's negligence claim as the injured party might have been able to recover for her alleged injuries that arose from the 
sudden fright she felt when the machine she was operating crushed her co-worker, and, as the injured party was consid- 
ered a direct victim for the products liability claim under the South Carolina Defective Products Act, S.C. Code Ann. 3 
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15-73-10 et seq., she was a foreseeable plaintiff for a negligence claim. Bray v. Marathon Corp., 356S.C. I l l ,  588 

S.E.2d 93, 2003 S.C. LEXIS 244, CCH Prod. Liab. Rep. PI6764 (S.C. 2003). 


3. In an indemnity suit based on strict liability and breach of implied and express warranties, that a truck was sold in an 
unreasonably dangerous defective condition subjected the seller to liability by way of indemnity for damages arising out 
of a lawsuit where a driver was killed and his passenger injured when the buyer's agent lost control of the truck and hit 
the decedent's vehicle head-on; that the jury found the buyer negligent in the underlying action did not make the seller a 
joint tortfeasor. Stuck v. Pioneer Logging Mach., Inc., 279 SC. 22, 301 S.E.Zd 552, (983 S.C. LEXIS253, 36 UC.C. 
Rep. Serv. (CBC) 74 (S.C. 1983). 

4. Where strict liability in tort for sellers of products in a defective condition unreasonably dangerous to users, consum- 
ers or their property became the law of South Carolina by the enactment of 1974 Act No. 1 184, effective July 9, 1974, 
there was no strict liability cause of action for a product entering the stream of commerce prior to July 9, 1974 and al-
legedly causing an injury after that date. SchaN v. Sturm, Ruger Co., 278 S.C. 646, 300 S.E.2d 735, 1983 S.C. LEXIS 
246, CCH Prod. Liab. Rep. P9579 (S.C. 1983). 

5. Given the facts of a particular case, the Supreme Court of South Carolina did not decide, nor intimate, whether strict 
liability in tort had any applicability prior to enactment of S.C. Code 5 15-73-10. Young v. Tide Craft. Inc., 270 S.C. 
453, 242 S.E.2d 671, 1978 S.C. LEXIS 536, 1 A.L.R4th 394 (S.C. 1978). 

6.Respondents' demurrer to appellant's strict liability cause of action was properly granted because strict liability was 

not recognized in the common law at the time of appellant's injury; the doctrine of strict liability in tort, imposed as a 

result of a product's defective condition, did not emerge until S.C. Code Ann. 3 $ 15-73-10 to 15-73-30 were enacted 

after appellant's injury, and those sections applied prospectively only. Hatfeld v. Atlas Enters., 274 S.C. 247, 262 

S.E.2d 900, 1980 S.C. LEXIS 288, CCH Prod. Liab. Rep. P8613 (S.C. 1980). 

7. h an action against a blood center after a patient contracted an AIDS-related virus from blood it supplied, blood was 
not a "product" for purposes of strict liability in tort. S.C. Code Ann. 3 15-73-10 imposed strict liability in tort upon the 
suppliers of defective products and was applicable only to product. and not to services. Samson v. Greemille Hosp. 
Sys., 297S.C. 409, 377S.E.2d311, 1989S.C. LEMS28, CCHProd Liab. Rep. P12084(S.C. 1989). 

8. In an action against a blood center after a patient contracted an AIDS-related virus from blood it supplied, blood was 
not a "product" under S.C. Code Ann. 5 15-73-10 for purposes of strict liability in tort, and, based on the blood shield 
statute, S.C. Code AM. fj 44-43-10, the legislature did not intend for blood to be classified as a product within the con- 
text of strict tort liability. Samson v. Greemille Hosp. Sys., 297 S.C. 409, 377 S.E.2d 311, 1989 S.C. LE;YIS 28, CCH 
Prod. Liab. Rep. PI2084 (S. C. 1989). 

9. Summary judgment was properly granted in favor of a manufacturer in plaintiffs suit to recover damages for personal 
injuries pursuant to S.C. Code Ann. § 15-73-lO(1); plaintiff failed to demonstrate that his injuries were proximately 
caused by the manufacturer's failure to equip an excavator with a seat belt. Because the excavator was made solely for 
use in Japan, where seat belts were not required, the manufacturer could not have reasonably foreseen that a user in a 
foreign market would be injured. Rife v. Hitachi Constr. Mach. Co., 363 S.C. 209, 609 S, E.2d 565, ZOO5 S.C. App 
LEXIS 19 (S. C. Ct. App. 2005). 



Page 10 
S.C. Code AM. § 15-73-10 

10. Punitive damages were improperly awarded to an injured party in an action based solely upon the strict liability 
statute (the act), S.C. Code 5 $ 15-73-10 to -30, which does not specify that punitive damages are recoverable and per- 
mits liability only for "physical harm" under S.C. Code AM. § 15-73-10 of the act; punitive damages are not awarded 
for "physical hann" because their purpose is to punish a wrongdoer and to deter him and others from engaging in simi- 
lar misconduct. Barmvell v. Barber-Colman Co., 301 S.C. 534, 393 S.E.2d 162, 1989 S.C. LEXIS 259, CCH Prod Liab 
Rep. P 12499 (S. C. 1989). 

1 1. Recovery of punitive damages is not allowed under a cause of action based solely upon the South Carolina strict 
liability statute, S.C. Code AM. 5 15-73-10 to -30; such damages are not awarded for "physical harm" within the 
meaning of S.C. Code 15-73-10 of the strict liability statute. Barnwell v. Barber-Colman Co., 301 S.C. 534, 393 S.E.2d 
162, 1989S.C. LUIS259. CCH Prod Liab. Rep. PI2499 (S.C. 1989). 

12. In an indemnity suit based on strict liability and breach of implied and express warranties, that a truck was sold in an 
unreasonably dangerous defective condition subjected the seller to liability by way of indemnity for damages arising out 
of a lawsuit where a driver was killed and his passenger injured when the buyer's agent lost control of the truck and hit 
the decedent's vehicle head-on; that the jury found the buyer negligent in the underlying action did not make the seller a 
joint tortfeasor. Stuck v. Pioneer Logging Mach., Inc., 279 S.C. 22, 301 S. E.2d 552, 1983 S.C. LEXIS 253, 36 UC.C. 
Rep. Serv. (CBC) 74 (S. c. 1983). 

13. Intermediate court erred in af?iming a trial court's entry of summary judgment for a manufacturer on an injured 
party's negligence claim as the injured party might have been able to recover for her alleged injuries that arose from the 
sudden fright she felt when the machine she was operating crushed her co-worker, and, as the injured party was consid- 
ered a direct victim for the products liability claim under the South Carolina Defective Products Act, S.C. Code AM. 9 
15-73-10 et seq., she was a foreseeable plaintiff for a negligence claim. Bray v. Marathon Corp., 356 S.C. I I I, 588 
S.E.2d 93,2003 SC.  LEXIS244, CCHProd Liab. Rep. PI6764 (S.C. 2003). 

14. S.C. Code Ann. 3 15-73-10 by its terms determines the liability of the seller of a defective product; the pertinent 
date to determine its application is the date the product was sold by the seller. Scott v. FruehaufCorp., 302 S.C. 364, 
396SE.2d 354, 1990 S.C. LEXIS 162. CCH Prod Liab. Rep. PI2635 (S.C. 1990). 

15. Summary judgment was properly granted in favor of a manufacturer in plaintiffs suit to recover damages for per- 
sonal injuries pursuant to S.C. Code Ann. § 15-73-lO(1); plaintiff failed to demonstrate that his injuries were proxi- 
mately caused by the manufacturer's failure to equip an excavator with a seat belt. Because the excavator was made 
solely for use in Japan, where seat belts were not required, the manufacturer couid not have reasonably foreseen that a 
user in a foreign market would be injured. Rife v. Hitachi Cons&. Mach. Co., 363 S.C. 209, 609 S.E.2d 565, 2005 S.C. 
App. LEXlS 19 (S.C. Ct. App. 2005). 

16. Summary judgment was properly granted in favor of a seller in plaintiffs suit to recover damages for personal inju- 
ries pursuant to S.C. Code Ann. $ 15-73-lO(1); plaintiff failed to show that the seller participated in the design of the 
product, an excavator, or that the excavator was in a defective condition unreasonably dangerous due to the fact that it 
lacked a seat belt. Though the excavator would have been more safe if this optional safety feature had been present, 
such did not make the excavator defective or unreasonably dangerous. Rife v. Hitachi Constr. Mach. Co., 363 SC. 209, 
609 S.E.Zd56.5, 2005 S.C. App. L M S  19 (S.C. Ct. App. 2005). 
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17. Where the trial court found in its judgment notwithstanding the verdict order, contrary to the jury's verdict, that a 
company's warning was adequate to defeat an estate representative's strict products liability case pursuant to S.C. Code 
Ann. tj 3 15-73-10, -30, the trial court erred in making this finding, as there was evidence to support the jury's verdict in 
favor of the estate representative. Curcio v. Caterpillar, Inc., 355 S.C. 316, 585 S. E.2d 272, 2003 S.C. LEXIS 172, CCH 
Prod Liab. Rep. PI6697 (S.C. 2003). 

18. In a traditional tort setting S.C. Code $ 15-73-10(2)(a) rendered irrelevant the concept of duty because recovery 

could be had although a seller exercised all possible care in the preparation of the sale of a product. Schall v. Sturm, 

Ruger Co., 278 S.C. 646, 300 S. E. 2d 735, I983 S. C. LEXIS 246, CCH Prod. Liab. Rep. P9579 (S. C. 1983). 


19. If a person is considered a "direct victim" for the purposes of one products liability cause of action under the South 
Carolina Defective Products Act, S.C. Code Ann. tj 15-73-10 et seq., the person must be a direct victim for all causes of 
action; it is too fme a distinction to say that an injured party is a user and therefore a foreseeable plaintiff under a strict 
liability theory, but that she is not a "direct victim" and not a foreseeable plaintiff under a negligence cause of action. 
Bray v. Marathon Corp., 356 S. C. I 11, 588 S. E.2d 93, 2003 S.C. LEXIS 244, CCH Prod. Liab. Rep. PI6764 (S.C. 

2003). 


20. Viewing the evidence in the light most favorable to plaintiff executrix, a jury could have found that the lifting 
mechanism on a bin that fell on a worker and seriously injured him was defectively designed and unreasonably danger- 
ous in ordinary use particularly where it was undisputed that the worker was injured by the product and that the product, 
at the time of the accident, was in essentially the same condition as when it left the hands of the manufacturer; thus, the 
evidence was sufficient for the jury to have concluded that that the injury occurred because the product was in a defec- 
tive condition unreasonably dangerous to the user. Madden v. Cox, 284 S.C. 574, 328 S.E.2d 108. 1985 S.C. App. LEXIS 
3I I, CCH Prod. Liab. Rep. PI0464 (S.C. Ct. App. 1985), appeal dismissed by 286 S.C. 127, 332 S. E.2d 102, I985 S.C. 
LEXIS 570 (S. C. 1985)-

21. By bringing an action under S. C. Code $ 15-73-10, a plaintiff assumes the burden of presenting evidence which 
tends to prove that a product was in a defective condition unreasonably dangerous, which proximately caused his injury; 
the fact that the injury occurred and the fact that the product could have been safer are not suficient to support a finding 
that the product was unreasonably dangerous. Marchant v. Mitchell Distrib. Co., 270 S.C. 29, 240S.E.2d 511, 1977S.C. 
LENS 246 (S. C. 1977). 

22. Summary judgment was properly granted in favor of a seller in plaintiffs suit to recover damages for personal inju- 
ries pursuant to S.C. Code AM. tj 15-73-lO(1); plaintiff failed to show that the seller participated in the design of the 
product, an excavator, or that h e  excavator was in a defective condition unreasonably dangerous due to the fact that it 
lacked a seat beit Though the excavator would have been more safe if this optional safety feature had been present, 
such did not make the excavator defective or unreasonably dangerous. Rife v. Hitachi Comtr. Mach. Co., 363 S.C. 209, 
609 S. E.2d 565, 2005 S-C. App. LEHS 19 (S. C. Ct. App. 2005). 

23. South Carolina's strict liability statute, the Defective Products Act, S.C. Code Ann. 5 15-73-10, applies only to 
products, not to services, and the South Carolina Pharmacy Practice Act, S.C. Code Ann. $ 40-43-10, specifically states 
that the practice of pharmacy centered around the provision of pharmacy care services and assisting the patient to 
achieve optimal therapeutic outcomes; because a pharmacy was providing a service, rather than selling a product, it may 
not have been held strictly liable for properly filling a prescription in accordance with a physician's orders, and a strict 
liability cause of action brought against the pharmacy by a drug consumer was properly dismissed. Madison v. Am. 
Home Pro& Corp., 358 S.C. 449, 595 S.E.2d 493, 2004 S.C. LEXlS 92, CCH Prod. Liab. Rep. PI6980 (S.C. 2004). 

24. Intermediate court properly reversed a trial court's entry of summary judgment for a manufacturer as to an injured 
party's strict liability claim under the South Carolina Defective Products Act, S.C. Code Ann. 3 15-73-10 et seq., as the 
injured party, who operated a trash compactor in an effort to assist a co-worker who was crushed to death by the com- 
pactor, was a user within the meaning of S.C. Code Ann. § 15-73- 10; there was a genuine issue of material fact as to 
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whether the event was the proximate cause of the injured party's physical harm, although the intermediate court properly 
concluded that the bystander analysis did not apply to a strict liability claim. Brqv v. Marathon Corp., 356 S.C. 111, 588 
S.E.2d 93,2003 S. C. L H I S  244, CCH Prod. Liab. Rep. PI 6764 (S. C. 2003). 

25. Intermediate court erred in affirming a trial court's entry of summary judgment for a manufacturer on an injured 
party's negligence claim as the injured party might have been able to recover for her alleged injuries that arose from the 
sudden fiight she felt when the machine she was operating crushed her co-worker, and, as the injured party was consid- 
ered a direct victim for the products liability claim under the South Carolina Defective Products Act, S.C. Code AM. $ 
15-73-10 et seq., she was a foreseeable plaintiff for a negligence claim. Bray v. Marathon Corp., 356S.C. 111, 588 
S.E.2d 93, 2003 S.C. LEXIS 244, CCH Prod Liab. Rep. PI6764 (S.C. 2003). 

26. Because S.C. Code Ann. $ 15-73-10 limits liability to the user or consumer, there is no need for a limitation on 
foreseeable victims to avoid disproportionate liability as has been found necessary in the bystander setting; it is not un- 
reasonable to conclude the user of a defective product might suffer physical harm from emotional damage if the use of 
the product results in death or serious injury to a thud person, irrespective of the relationship between the user and third 
person. Bray v. Marathon Corp., 356 S.C 11 1, 588 S.E.2d 93, 2003 S.C. L U I S  244, CCH Prod Liab. Rep. PI6764 
(S.C. 2003). 

27. If a person is considered a "direct victim" for the purposes of one products liability cause of action under the South 
Carolina Defective Products Act, S.C. Code Ann. $ 15-73-10 et seq., the person must be a direct victim for all causes of 
action; it is too fme a distinction to say that an injured party is a user and therefore a foreseeable plaintiff under a strict 
liability theory, but that she is not a "direct victim" and not a foreseeable plaintiff under a negligence cause of action. 
Bray v. Marathon Corp., 356S.C. 111, 588 S.E.2d 93, 2003 S.C. LEXIS 244, CCH Prod. Liab. Rep. PI6764 (S.C. 
2003). 

28- S.C. Code AM. 3 15-73-30 provides that the comments to Restatement of Torts, Second, $ 402A, are incorporated 
as the legislative intent of the South Carolina Defective Products Act, S.C. Code Ann. $ 15-73-10 et seq. Bray v. Mara-
thon Corp., 356 S.C. 11 1, 588 S.E.2d 93, 2003 S.C. LEXIS 244, CCH Prod Liab. Rep. PI6764 (S.C. 2003). 

29. South Carolina law recognizes the principles of strict liability in product liability actions and requires that one who 
sells any product in a defective condition unreasonably dangerous to the user is subject to liability for physical harm 
caused to the user. S.C. Code AM. 3 15-73-10. However, a seller may prevent a product from being "unreasonably 
dangerousw if the seller places an adequate warning on the product regarding its use; if a warning is given which, if fol- 
lowed, makes the product safe for use, the product cannot be deemed defective or unreasonably dangerous. Allen v. 
LongMfg. N.C., Inc., 332S.C. 422, 505S.E.2d354, 1998S.C. App. LEXIS105, CCHProd. Liab. Rep. PI5401 (S.C. Ct. 
App. 1998). 

30. Healthcare provider was not held strictly liable for a medical device or instrument that was used in the course of 
treating a patient and could not be liable as a seller under the warranty provisions of the Defective Products Act, S.C. 
Code Ann. $ 15-73-10 to S.C. Code AM. 3 15-73-30. In re Breast Implant Prod. Liab., 331 S.C. 540,503 S.E.2d 445, 
1998 S. C. LEXIS 62, 38 U.C. C. Rep. Serv. 2d (CBC) 49 (S. C. 1998). 

3 1. S.C. Code Ann. $ 15-73-1 0 imposes strict liability upon a manufacturer and seller for an injury to any user caused 
by its product if the product is expected to and does reach the user or consumer without substantial change. Bragg v. Hi-
Ranger, Inc., 319S.C. 531, 462 S.E.2d 321, 1995 S.C. App. I.EXIS 125, CCH Prod. Liab. Rep. PI4387 (S.C. Ct. App. 
1995). 

32. In a products liability action, because S.C. Code AM. 5 15-73-10 (1976) imposes strict liability upon the manufac- 
turer and seller for an injury to any user caused by its product, if the product is expected and does reach the user or con- 
sumer without substantial change, if it can be shown that the product was (1) materially altered before it reached the 
injured user and (2) such alteration could not have been expected by the manufacturer or seller, then the manufacturer or 
seller is not liable. Fleming v. Borden, Inc., 316 S. C. 452, 450 S. E.2d 589, 1994 S.C. LEXIS 200, 10 I.E. R. Cas. (BNA) 
11 7, 129 Lab. Car. (CCH) P57856 (S.C. 1994). 
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33. Pursuant to S.C. Code Ann. $ 15-73-10, a supplier and lessor were strictly liable to a victim because a trailer with a 
defective wheel rim and side ring was sold by the supplier and leased by the lessor after the effective date of the statute. 
Scott v. Fruehauf Corp., 302 S.C. 364, 396 S.E.2d354, 1990 S.C. LEXIS 162, CCH Prod Liab. Rep. PI2635 (S.C 
1990). 

34. S.C. Code Ann. 9 15-73-10 by its terms determines the liability of the seller of a defective product; the pertinent 
date to determine its application is the date the product was sold by the seller. Scon v. FruehaufCorp., 302 S.C. 364, 
396S.E.Zd 354. 1990S.C. LEXIS 162, CCH Prod Liab. Rep. PI2635 (S.C. 1990). 

35. Punitive damages were improperly awarded to an injured party in an action based solely upon the strict liability 
statute (the act), S.C. Code 5 $ 15-73-10 to -30, which does not specify that punitive damages are recoverable and per- 
mits liability only for "physical harm" under S.C. Code AM. $ 15-73-10 of the act; punitive damages are not awarded 
for "physical harm" because their purpose is to punish a wrongdoer and to deter him and others fiom engaging in sirni- 
lar misconduct. Barnwell v. Barber-Colman Co., 301 S.C. 534, 393 S.E.2d 162, 1989 S.C. L M S  259, CCH Prod Liab. 
Rep. PI2499 (S.C. 1989). 

. 	36. Recovery of punitive damages is not allowed under a cause of action based solely upon the South Carolina strict 
liability statute, S.C. Code Ann. $ $ 15-73-10 to -30; such damages are not awarded for "physical harm" within the 
meaning of S.C. Code 15-73-10 of the strict liability statute. BarnweN v. Barber-Cofman Co., 301 S.C. 534, 393 S.E.2d 
162, 1989 S.C. LEXIS 259, CCH Prod. Liab. Rep. PI2499 (S.C. 1989). 

37. In an action brought by an injury victim against the manufacturer and designer of machinery, alleging causes of ac- 
tion for strict liability, negligence, and breach of warranties, the manufacturer was appropriately disallowed to assert the 
defense of completion and acceptance where the defense was consistent with neither S.C. Code Ann. $ $ 15-73-10 et 
seq., which provided that sellers of defective products were strictly liable for physical harm caused to ultimate users, nor 
S.C. Code Ann. 5 36-2-3 18, which extended the warranty of sellers beyond those with whom they had a contractual 
relationship. Stanley v. B.L. Montague Co., 299 S.C. 51, 382 S. E.2d 246, 1989 S.C. App. LEXIS 83 (S.C. Ct. App. 1989). 

38. In an action against a blood center after a patient contracted an AIDS-related virus from blood it supplied, blood was 
not a "product" for purposes of strict liability in tort. S.C. Code Ann. 6 15-73-10 imposed strict liability in tort upon the 
suppliers of defective products and was applicable only to products and not to services. Samson v. Greenville Hosp. 
Sys., 297 S.C. 409, 377 S. E.2d 31 I, 1989 S.C. LEXIS 28, CCH Prod Liab. Rep. PI2084 (S.C. 1989). 

39. in an action against a blood center after a patient contracted an AIDS-related virus fYom blood it supplied, blood was 
not a "product" under S.C. Code Ann. 15-73-10 for purposes of strict liability in tort, a n 4  based on the blood shield 
statute, S.C. Code AM. $ 44-43-10, the legislature did not intend for blood to be classified as a product within the con- 
text of strict tort liability. Samson v. Greemille Hosp. Sys., 297 S. C. 409, 377 S. E.2d311, 1989 SC. L m I S  28, CCH 
Prod Liab. Rep. PI2084 (S.C. 1989). 

40. Claim for strict liability was improperly stricken fiom a complaint for failure to allege a sale because a cause of ac- 
tion under S.C. Code Ann. $ 15-73-10 did not require an allegation of a sale. Henderson v. GouId, Inc., 288S.C. 261, 
341 S.E.2d 806, 1986 S. C. App. L M S  301 (S.C- Ct. App. 1986). 

41. Viewing the evidence in the light most favorable to plaintiff executrix, a jury could have found that the lifting 
mechanism on a bin that fell on a worker and seriously injured him was defectively designed and unreasonably danger- 
ous in ordinary use particularly where it was undisputed that the worker was injured by the product and that the product, 
at the time of the accident, was in essentially the same condition as when it left the hands of the manufacturer; thus, the 
evidence was sufficient for the jury to have concluded that that the injury occurred because the product was in a defec-
tive condition unreasonably dangerous to the user. Madden v. Cox, 284 S.C. 574, 328 S.E.2d 108, 1985 S.C. App. LEXZS 
3 11, CCH Prod. Liab. Rep. PI0464 (S.C. Ct. App. 1985). appeal dismissed by 286 S.C. 127, 332 S. E.2d 102, 1985 S.C. 
L U I S  570 (S.C. 1985). 

42. Where strict liability in tort for sellers of products in a defective condition unreasonably dangerous to users, con- 
sumers or their property became the law of South Carolina by the enactment of 1974 Act No. 1 184, effective July 9, 
1974,there was no strict liability cause of action for a product entering the stream of commerce prior to July 9, 1974 
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and allegedly causing an injury after that date. Schall v. Sturm, Ruger Co., 278 S.C. 646, 300 S. E.2d 735, 1983 S. C. 

LEXIS 246, CCH Prod Liab. Rep. P9579 (S.C. 1983). 


43. In a traditional tort setting S.C. Code 3 15-73-10(2)(a) rendered irrelevant the concept of duty because recovery 

could be had although a seller exercised all possible care in the preparation of the sale of a product. Schall v. Sturm, 

Ruger Co., 278 S. C. 644, 300 S.E.2d 735, 1983 S.C. L M S  244, CCH Prod Liab. Rep. P9579 (SC. 1983). 


44. Under S.C. Code AM.$ 15-73-10, lug nuts were not defective because they were not unreasonably dangerous to a 
consumer given the conditions and circumstances that foreseeably attend the use of the lug nuts. Claytor v. GMC, 277 
S.C. 259, 286s. E.2d 129, 1982 S.C. LILYIS 248, CCH Prod Liab. Rep. P9170 (S.C. 1982). 

45. Where a tire company installed tires on a customer's car and during the installation a deteriorated valve stem, not a 
part of the tire, was left on the wheel, the customer could not sue the tire company in strict liability under S.C. Code 
Ann. $ 15-73-10 for injuries resulting from the valve stem because that section imposed liability on sellers of products 
in a defective condition, and the tire company neither supplied nor used a defective product in conjunction with mount- 
ing the tires on the customer's car. De Loach v. Whitney, 275 S.C. 543, 273 S. E.2d 768, 1981 S.C. LEXIS 289, CCH 
Prod Liab. Rep. P8901 (S.C. 1981). 

46. Respondents' demurrer to appellant's strict liability cause of action was properly granted because strict liability was 
not recognized in the common law at the time of appellant's injury; the doctrine of strict liability in tort, imposed as a 
result of a product's defective condition, did not emerge until S.C. Code Ann. tj 3 15-73-10 to 15-73-30 were enacted 
after appellant's injury, and those sections applied prospectively only. H w e l d  v. Atlas Enters., 274 S.C. 247, 262 
S.E.2d 900, 1980 S.C. LEXIS 288, CCH Prod. Liab. Rep. P8413 (S.C. 1980). 

47. To warrant recovery for the death of her husband in a boating accident on a theory of strict liability in tort for a boat 
manufacturer's failure to install a "kill switch" that cut power to the motor whenever the operator was thrown from the 
seat and was no longer in a position to control the boat, the widow had to establish that the absence of the kill switch 
constituted a defect "unreasonably dangerous to the user or consumer," S.C. Code 3 15-73-10, and the test of whether 
or not the failure to incorporate the safety device constituted a defect was whether the product, absent such device, was 
unreasonably dangerous to the user or consumer or to his property, i.e., whether the absence of the kill switch per se 
rendered the boat dangerous to an extent beyond that which would be contemplated by the ordinary consumer who pur- 
chased it, with the ordinary knowledge common to the community as to its characteristics. Under such test, the widow 
could not recover because the danger posed by the obvious lack of a kill switch could hardly be beyond the husband's 
contemplation. Young v. Tide Craf Inc., 270 S.C. 453, 242 S.E.2d 671, 1978 S.C. LEXIS 536, 1 A.L.R4th 394 (S.C. 
1978). 

48. Given the facts of a particular case, the Supreme Court of South Carolina did not decide, nor intimate, whether strict 
liability in tort had any applicability prior to enactment of S.C. Code $ 15-73-1 0. Young v. Tide Craf, Inc., 2 70 S C. 
453, 242S.E.2d671, 1978S.C. LEUS536, 1 A.L.R.4th 394 (S.C. 1978). 

49. By bringing an action under S. C. Code $ 15-73-10, a plaintiff assumes the burden of presenting evidence which 
tends to prove that a product was in a defective condition unreasonably dangerous, which proximately caused his injury; 
the fact that the injury occurred and the fact that the product could have been safer are not sufficient to support a fmding 
that the product was unreasonably dangerous. Marchanf v. MitcheN Distrib. Co., 270 S.C. 29, 240 S.E.2d511, 1977 S.C. 
L H I S  246 (S.C. 1977). 

50. In an indemnity suit based on strict liability and breach of implied and express warranties, that a truck was sold in an 
unreasonably dangerous defective condition subjected the seller to liability by way of indemnity for damages arising out 
of a lawsuit where a driver was killed and his passenger injured when the buyer's agent lost control of the truck and hit 
the decedent's vehicle head-on; that the jury found the buyer negligent in the underlying action did not make the seller a 
joint tortfeasor. Stuck v. Pioneer Logging Mach., Inc., 279 S.C. 22, 301 S.E.2d 552, 1983 S.C. L U I S  253.36 U.C.C. 
Rep. Serv. (CBC) 74 (S.C. 1983). 
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