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A. IDENTITY OF PETITIONER

King County asks the Court to accept review of the Court of
Appeals’ decision terminating review designated in Part B of this petition.

B. COURT OF APPEALS DECISION

King County seeks review of Yousoufian v. Office of Ron Sims, et
al.,  Wn.App. ___,151P.3d 243 (2007). Itis a published decision
filed by Division One of the Court of Appeals on February 5, 2007. See
Appendix A. The court denied King County’s timely-filed motion for
reconsideration on March 19, 2007. See Appendix B.

This is the second published Court of Appeals decision in this case,
and will therefore be referred to as Yousoufian II. In this petition, King
County will cite former RCW 42.17.340(4) when referring to the Public
Disclosure Act penalty provision. In June 2006, the PDA was recodified
under RCW 42.56, and the penalty provision appears at RCW
42.56.550(4). This provision is identical to former RCW 42.17.340(4).

C. ISSUES PRESENTED FOR REVIEW

1. This Court and the Court of Appeals have long held that the
presence or absence of an agency’s bad faith is the principal factor in
determining the per day penalty for an agency’s failure to disclose public

records under RCW 42.17.340(4). In Yousoufian II, the Court of Appeals

~



abandoned this approach for a new, four-category culpability scale. Does
the analysis of Yousoufian II conflict with prior decisions of this Court and
the Court of Appeals?

2. Under the law of the case doctrine, courts do not re-decide
questions of law determined in a prior appeal in the same case unless the
prior decision is clearly erroneous, and application of the erroneous
decision would work a manifest injustice. In the prior appeal, this Court
and the Court of Appeals applied the longstanding rule that the presence or
absence of an agency’s bad faith is the principal factor in determining a
penalty under RCW 42.17.340(4). Was this rule the law of the case in
Yousoufian II?

3. The doctrine of stare decisis means “to stand by things
decided,” and before a court overrules established precedent, there must be
a showing that the established rule is incorrect and harmful. In this case,
Armen Yousoufian has received the largest public disclosure act penalty in
state history, even though he suffered no economic loss and King County
did not act in bad faith. Has he demonstrated that the established rule
governing penalty determination is incorrect and harmful?

4. Under the Public Disclosure Act, trial court penalty

determinations are reviewed for abuse of discretion. The court in




Yousoufian II created a new rule for penalty determination, found the trial
court decision inconsistent with this new rule, and reversed on that basis.
Did the Court of Appeals properly evaluate the trial court decision under
an abuse of discretion standard?

5. Did the trial court abuse its discretion in setting the penalty in
this case?

6. Did the Court of Appeals err in finding that “gross negligence”
was the law of the case, where the trial court found King County’s conduct
to be negligent only, and the gross negligence label is the result of a
mischaracterization by the Court of Appeals in the first Yousoufian
appeal?

7. Did the Court of Appeals err in denying King County’s motion
to strike Amicus briefing that failed to comply with the Evidence Rules
and Rules of Appellate Procedure?

D. STATEMENT OF THE CASE

The facts are set forth in tﬁe decision of the trial court (CP 29-59),

as well as the subsequent published decisions of the Court of Appeals' and

Yousoufian v. Office of Ron Sims, ___ 'Wn. App. ___, 151 P.3d 243 (2007);
Yousoufian v. Office of Ron Sims, 114 Wn. App. 836, 60 P.3d 667 (2003), rev’d in part,
152 Wn.2d 421 (2004).




the state Supreme Court®. What follows is in large part a summary of

those facts.

1. King County delays responding to Yousoufian's public
records request.

On May 30, 1997, Armen Yousoufian sent a records disclosure
request to King County Executive Ron Sims. He sought records (1)
describing how a fast food tax to finance stadium construction would benefit
consumers, and (2) related to the “Conway Study”, which dealt with the
economic irhpacts of sports stadiums. King County responded by letter
dated June 4, 1997, informing Yousoufian that the Conway Study was
available for review, but that it would take several weeks to discover if there
were other items within his request.

Over the next several months, King County produced a number of
documents to Yousoufian. He did not feel the information was complete,
however, and he retained an attorney in December 1997. On December &,
1997, the attorney wrote King County a letter restating Yousoufian’s records
request of May 30, 1997, and requesting additional information about certain
studies and the cost of the studies.

The parties corresponded over the next 6 months. Then, on June 22,

1998, King County informed Yousoufian that the King County Finance

2Yousoufian v. Office of Rons Sims, 152 Wn.2d 421, 98 P.3d 463 (2004).
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Department had no documents related to the financing of stadium studies.
As it was later discovered, this representation was not correct. CP 40.

2. Yousoufian files suit under PDA.

Yousoufian filed this lawsuit on March 30, 2000. See Yousoufian v.
Office of Ron Sims, 114 Wn. App. 836, 845. As the case progressed, King
County produced more documents, some of which related to the stadium
studies. The case went to trial in the Summer of 2001.

3. Trial court rules that King County's negligent delay in
producing records violated the Act

Following a bench trial, the court entered findings and conclusions.
CP 29-59. The court found that Yousoufian had made two public records
requests — one on May 30, 1997 and one on December 8, 1997. CP 68-69.
While the county eventually produced all records sought, its delay in doing
so violated the Public Disclosure Act. King County acted negligently, and
this negligence evidenced a lack of good faith:

In summary, the County was negligent in the way it

responded to Mr. Yousoufian's PDA request at every step of

the way, and this negligence amounted to a lack of good

faith. [CP 46].

But the court could not find “bad faith” in the sense of intentional

nondisclosure. CP 45-46.



4. The trial court groups documents, deducts penalty days,
and imposes a $5 daily penalty for a total penalty of $25.,450.

The trial court then determined the amount of the penalty under
RCW 42.17.340(4). Yousoufian claimed his 2 requests covered
approximately 189,000 pages of material, and that the statutory penalty
amount (anywhere between $5 and $100 per day) should be applied to each
page.”> CP 53.

Instead, the court found that Yousoufian’s request covered 18
responsive documents. It divided these documents into 10 groups, based on
the date of production and the subject matter involved. CP 58-59. For each
group, the court determined the “days late” as the difference between the
date the records were due and the date King County produced the records.

King County produced 6 of these record groups after Yousoufian’s
March 30, 2000 lawsuit. For these groups, the court deducted 527 days from
the penalty period, reasoning that Yousoufian waited an unreasonable period
of time to file suit following King County’s final correspondence of June 22,

1998.*

3In the prior appeal, Yousoufian claimed the minimum penalty was $948,465.
Yousoufian, 114 Wn. App. at 848. Dividing this figure by the $5 per day minimum
statutory amount under RCW 42.17.340(4) results in approximately 189,000 pages.

4CP 57-59. A total of 647 days transpired between King County’s June 22, 1998
letter and the date Yousoufian filed suit. The trial court reasoned that 120 days was a
reasonable amount of time following King County’s letter for Yousoufian to act. It
arrived at the 527 day total by deducting the 120 days from the 647 day amount.

-6-




From these calculations, the trial court determined that there were
5090 penalty days. The court assessed a $5 per day penalty (see RCW
42.17.340(4)), resulting in a penalty of $25,450.00. CP 59. The court also
awarded Yousoufian attorney’s fees in the amount of $82,196.16. CP 54.
The total penalty, fees and costs equaled $114,416.26. CP 67.

The trial court explained that the minimum daily penalty -- when
combined with the total attorney fees awarded -- was sufficient to deter
future inappropriate conduct. CP 55. The court declined to impose the
minimal fine suggested by King County, finding that "the government
incompetence displayed in this case is not justifiable . . . ". CP 55. The court
agreed, however, that there was no evidence an earlier disclosure of
documents in this case "would have had any material impact on issues of
public concern." CP 55.

5. Court of Appeals rules that minimum $5 per day penalty
insufficient.

Yousoufian appealed. The Court of Appeals issued a published
decision in January 2003, affirming the trial court on every issue except the
daily penalty amount. Although the trial court was entitled to great

deference on the penalty question, this court ruled that a minimum daily



penalty could not be sustained given King County's conduct, which the court
mistakenly characterized as grossly negligent.’

Further, the trial court justified the minimum daily penalty award by
reasoning that, given the large amount of attorey fees awarded, the
combined amount of fees and penalties ($114,416.16.00) would have a
sufficient deterrent effect. In adopting this approach, the trial court abused
its discretion. "[TThe size of an attorney fee award is not a tenable basis to
award a minimum penalty where a higher penalty would otherwise be
appropriate.” Yousoufian, 114 Wn. App. at 854.

6. State Supreme Court rules that documents can be grouped
and that all penalty days must be counted.

Yousoufian petitioned the state Supreme Court for review. The
Court granted his petition, agreeing to decide two primary issues: (1) can
records be grouped for penalty purposes (or must the per-day penalty be
applied to each separate record that is delayed); and (2) did the trial court err
in deducting 527 days from the penalty period for the 6 record groups.

The court ruled that records may be grouped for penalty purposes,

but that days could not be deducted from the penalty period for alleged

5 The trial court found King County's conduct to be negligent only. See CP 29-59. The

Court of Appeals in the first Yousoufian appeal mistakenly stated that the trial court had
found King County's conduct to be grossly negligent. Yousoufian, 114 Wn. App. at 853-

54.



delays in bringing suit. See Yousoufian, 152 Wn.2d 421, 439-440. The court
remanded the case to the trial court to decide the appropriate per day penalty
amount and the amount of reasonable attorney's fees.

7. Trial court on remand imposes largest penalty in history of
PDA.

On remand, Yousoufian and King County filed briefs with the trial
court regarding (1) the proper per-day penalty, and (2) reasonable attorney
fees on appeal. CP 1; 97. The court heard oral argument on August 19,
2005, and issued its Order on Remand on August 23, 2005. CP 123.

| The court increased the penalty to $123,780, and awarded
Yousoufian's three attorneys $171,100.35 for their services on appeal. CP
127-128. It arrived at the penalty figure by adding 3,162 days to the original
penalty period (5,090) for a total of 8,252 penalty days. CP 125. The court
multiplied this amount by a $15 per day penalty to reach $123,780.

On September 22, 2005, the court awardéd Yousoufian's attorneys
$45,970 in attorney fees on remand. See CP 129-130.

The $123,780 penalty is nearly 5 times larger than the amount
imposed by the trial court in 2001. It has been called the largest penalty

award in the history of the Public Disclosure Act.® When combined with

6See The Seattle Times, August 27, 2005, page B-1; Seattle Post Intelligencer,
August 27, 2005, page B-2.



nearly $300,000 in court awarded attorney fees, King County has now paid
Mr. Yousoufian about $423,000 for its delay in producing the requested

records.

8. Court of Appeals reverses for the second time.

Yousoufian appealed once again, claiming the p-enalty‘amount was
too low. The Court of Appeals heard oral argument on September 20,
2006, and issued its published decision on February 5, 2007. See
Yousoufian v. Office of Ron Sims, ___'Wn. App. ___, 151 P.3d 243 (2007)
(Yousoufian II). The court again found the penalty insufficient, and
remanded to the trial court for a re-determination of the penalty amount.

The court changed the law for penalty determination under RCW
42.17.340(4). Tt removed the presence or absence of an agency's bad faith
as the principal factor to consider. Instead, the court divided the $5 to
$100 penalty range into four categories, beginning with negligence, then
gross negligence, then wanton misconduct, and finally willful or bad faith
misconduct. Yousoufian II, 151 P.3d at 248. Trial courts first determine
which category an agency’s conduct falls under. They may then rely on
other factors — such as the requestor’s economic loss — to adjust the

penalty amount within that category.
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Under this new standard, the court concluded that the trial court’s
imposition of a $15 per-day penalty could not be sustained. Because King
County’s conduct had been characterized as grossly negligent during the
prior appeal, it could not fall at the low end of the newly-adopted penalty
scale.

King County petitions for review to this Court.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Yousoufian II conflicts with decisions of the Supreme Court and
Court of Appeals. The decision disregards the law of the case, disturbs
years of esﬁablished precedent without adequate justification, and fails to
properly apply the abuse of discretion standard of review. King County
asks this Court to grant review under RAP 13.4(b)(1), (2) and (4).

1. Yousoufian II conflicts with decisions of this Court and
the Court of Appeals.

Penalty determinations under the Public Disclosure Act are
reviewed for abuse of discretion, and the principal factor trial courts must
consider in setting the penalty is the presence or absence of an agency’s
bad faith. See RCW 42.17.340(4); Yousoufian v. Office of Ron Sims, 152
Wn.2d 421, 430, 435, 98 P.3d 463 (2004); Amren v. City of Kalama, 131
Wn.2d 25, 37-38, 929 P.2d 389 (1997); Yousoufian v. Office of Ron Sims,

114 Wn. App. 836, 847-48, 60 P.3d 667 (2003), rev’d in part, 152 Wn.2d
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421 (2004); ACLU of Washington v. Blaine Sch. Dist. No. 503,95 Wn.
App. 106, 111, 975 P.2d 536 (1999); Yacobelis v. City of Bellingham, 64
Wn. App. 295, 303, 825 P.2d 324 (1992). A requester’s economic loss
may also be relevant. See Amren, 131 Wn.2d at 38; Yacobelis, 64 Wn.
App. 295, 303.

The Court clearly stated this rule in Yousoufian and Amren, and the
Court of Appeals was bound to follow it. See 1000 Virginia Ltd.
Partnership v. Vertecs Corp., 158 Wn.2d 566, 578, 146 P.3d 423 (2006)
(Court of Appeals errs in failing to follow directly controlling authority by
Supreme Court).

Instead, the Court of Appeals fashioned its own rule, which
removes the presence or absence of an agency’§ bad faith from the
analysis. The new rule requires trial courts to categorize an agency’s
conduct as negligent, grossly negligent, wanton, or intentional.” This rule
conflicts with established precedent from this Court and the Court of

Appeals. Review by this Court is therefore appropriate. See RAP 13.4(b).

"While the court did not expressly state the per day penalty range for each category, the
range would presumably look something like this:

Negligent $5.00 ° ----- $28.75
Gross Negligent $28.75 ----- $52.50
Wanton $52.50 ----- $76.25
Intentional §76.25 ----- $100.00

-12 -



2. The presence or absence of an agency’s bad faith is the
law of the case.

In the first Yousoufian appeal, both this Court and the Court of
Appeals applied the rule stating that the principal factor for courts to
consider in setting a penalty under the PDA is the presence or absence of
an agency’s bad faith. This rule is the law of the case. While there are
exceptions to this doctrine, none apply here.

Law of the case is a doctrine that derives from both RAP 2.5(c)(2)
and common law. Roberson v. Perez, 156 Wn.2d 33, 41, 123 P.3d 844
(2005). In its most common form, the law of the case doctrine stands for
the proposition that once there is an appellate holding enunciating a
principle of law, that holding will be followed in subsequent stages of the
same litigation. Id. The doctrine seeks to promote finality and efficiency
in the judicial process. Id.

The exceptions to the law of the case are outlined in RAP
2.5(c)(2):

(2) Prior Appellate Court Decision. The appellate

court may at the instance of a party review the propriety of

an earlier decision of the appellate court in the same case

and, where justice would best be served, decide the case on

the basis of the appellate court’s opinion of the law at the
time of the later review. [RAP 2.5(c)(2)].

-13-



This discretionary rule codifies at least two historically recognized
exceptions fo the law of the case doctrine that operate independently.
Roberson, 156 Wn.2d at 42. First, the doctrine may be avoided where the
prior decisi_on is clearly erroneous, and the erroneous decision would work
a manifest injustice to one party. Id. This assures that the trial éourt is not
obliged to perpetuate its own error. Id. Because the.rule requiring trial
courts to consider the presence or absence of an agency’s bad faith is not
clearly erroneous, this exception to the law of the case doctrine does not
apply here.

Second, application of the doctrine may be avoided where there
has been an intervening change in controlling precedent between triai and
on appeal. See RAP 2.5(c)(2); Roberson, 156 Wn.2d at 42. There was no
change in this case. In its decision, this Court clearly stated that the
principal factor in penalty determination is the presence or absence of an
agency’s bad faith.

Yousoufian II suggests, however, that this Court gave the green
light to change the standard by using the term “culpability” in its decision.
The Court used this term in rejecting Yousoufian’s claim that the per day

penalty must be applied on a per-record basis:
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We have stated that RCW 42.17.340(4) is a
“penalty to enforce the strong public policies underlying
the public disclosure act.” And “[w]hen determining the
amount of the penalty to be imposed the existence or
absence of an agency’s bad faith is the principal factor
which the trial court must consider.”

Although the PDAs purpose is to promote access to
public records, this purpose is better served by increasing
the penalty based on an agency’s culpability than it is by
basing the penalty on the size of the plaintiff’s request.
Indeed, it seems unlikely that the legislature intended to
authorize a penalty that Yousoufian once estimated at
between $1,534,855 and $30,697,100, considering the
agency did not act in bad faith. Therefore, based on the
ambiguity of the statute and the purpose for enacting the
PDA, we conclude that RCW 42.17.340(4) does not require
the assessment of per day penalties for each requested
record. [(underline added,; citations and footnotes omitted)
Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 435-36].

The Court of Appeals used the underlined language above as the
foundation for its new category system:

If, as the Supreme Court has held, culpability is to
be the principal factor upon which PDA penalties are
awarded, then it only makes sense that degrees of
culpability such as those defined in the WPI be used as a
guide with which to locate violations of the PDA within the
penalty range.... [(underline added) Yousoufian II, 151
P.3d at 248].

The analysis of Yousoufian II takes this Court’s holding out of
context. The Court never said that culpability was the principal factor for
penalty determination. It said that the principal factor for penalty

determination is the presence or absence of an agency’s bad faith. The
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Court’s decision therefore did not change this fundamental rule of penalty
determination.

Neither recognized exception to the law of the case doctrine
applies in this case. The principal factor courts must consider in
determining the penalty under the PDA is the existence or absence of an
agency’s bad faith. This is the law of the case, and the Court of Appeals
was not justified in abandoning it in Yousoufian II.

3. The Court of Appeals lacked a sound reason to abandon
the presence or absence of an agency’s bad faith as the

primary factor in penalty determination.

The doctrine of stare decisis means, literally, to stand by things
decided. Davis v. Baugh Indust. Contractors, Inc., 159 Wn.2d 413, 422,
150 P.3d 545 (2007 (J.M. J ohnson, J., dissenting). It requires a clear
showing that an established rule is incorrect and harmful before it is
abandoned. Riehlv. Foodmaker, Inc., 152 Wn.2d 138, 147, 94 P.3d 930
(2004). Stare decisis assures that the same rules will apply to each
citizen’s case and that these rules may be known and relied upon. Davis,
159 Wn.2d at 423 (J.M. Johnson, J., dissenting).

Exercising its discretion, the trial court in this case imposed the
largest PDA penalty in state history. It imposed this penalty on an agency

that did not act in bad faith. CP 45-47. The penalty is nearly five times
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larger than the penalty originally awarded by the trial court in 2001. The
$123,780 award was made to a requester who has shown no economic
loss, and iﬁ the absence of any tangible evidence of harm to the public. CP
55. ‘Given this result, it is difficult to see how the established rule for
penalty determination was incorrect or harmful.

The court in Yousoufian II found that "gross negligence" was the
law of the case. King County respectfully disagrees. This was clearly a
mistaken characterization by a different panel in the first Yousoufian
appeal, and the mistake has Wo‘rked a manifest injustice to King County.
See discussion, supra, Section E(2). It was the court's inability to
reconcile a $15 per day penalty with the characterization of gross
negligence that convinced the court to change the law.® When this
mistake is corrected, the rationale of Yousoufian II crumbles. This Court
should rule that gross negligence is not the law of the case.

Aside from the mistaken characterization, the analysis 6f

Yousoufian II raises other concerns. The court did not review the trial

8 Various amici submitted additional information on the penalty question. This material
contained studies, audits, websites, unpublished trial court decisions, and other material.
Amici failed to comply with RAP 9.11, RAP 10.3 or the evidence rules in submitting this
information. None of it had been introduced at the trial court, and none of it was properly
contained in the record. King County therefore objected and moved to strike portions of
the amicus briefing prior to oral argument. The court denied this motion. Yousoufian II,
151 P.3d at 249, note 19. To the extent necessary to preserve this issue, King County
renews its motion now.
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court's decision for an abuse of discretion, as is required by RCW
42.17.340(4) and case law. Therefore, its belief that $15 per day was
insufficient in this case is just that - a belief. The court substituted its own
judgment for that of the trial court. This was error. The court’s role is to
review claims of abuse of trial court discretion, not to exercise its own
discretion. See Yousoufian v. Office of Ron Sims, 152 Wn.2d 421,430-31.

Second, the court failed to recognize that the per day penalty is
only one piece of the overall penalty puzzle. Under RCW 42.17.340(4),
the process for determining the appropriate PDA award involves two
steps: (1) determine the amount of the days the party was denied access,
and (2) determine the appropriate per day penalty. Yousoufian, 152 Wn.2d
421, 438”°

Yousoufian II governs only the second stép, not the first. Thisisa
troublesome limitation. For example, the original trial court could have

determined the number of penalty days based on Yousoufian’s two

? This Court has characterized the first determination as a factual question, see id.,
although the Court of Appeals has suggested it is discretionary. Yousoufian, 114 Whn.
App. 836, 849 (decision to group documents discretionary). In any event, while a trial
court may not reduce the number of penalty days because a requestor delayed bringing
suit, it does have the discretion to reduce the per day penalty over that period.
Yousoufian, 152 Wn.2d 421, 437. Therefore, the number of penalty days is a factor the
trial court may consider in its discretionary determination of the per day penalty.
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requests.10 Had it done so, there would be 2,737'! penalty days. Selecting
a $45 per day penalty, the trial court would arrive at a total penalty of
about $123,000. Under the analysis of Yousoufian II, this would be
sufficient.

But if, as in this case, the trial court arrives at !the exact same
penalty by grouping documents and multiplying 8,252 penalty days times
a $15 per day penalty, it has run afoul of the rule of Yousoufian II.

In evaluating PDA penalties for abuse of discretion, the better test
looks to whether the fotal penalty is sufficient under the circumstances of
each case. This requires a consideration of all relevant factors, including
the per day penalty and the number of penalty days. The current standard
for penalty determination provides courts with this flexibility in
determining penalties, and is consistent with the plain language of RCW
42.17.340(4). The test announced in Yousoufian II effectively adds

language to an unambiguous statute, unnecessarily restricting trial court

1% See Yousoufian, 152 Wn.2d 421, 440 (Fairhurst, J. concurring); Yousoufian, 114 Wn.
App. 836, 849 (trial court would have been within its discretion to award amount within
the statutory range for each day that each of Yousoufian’s requests went unanswered).

! This figure is determined as follows: Yousoufian made his first request on May 30,
1997. The number of days between May 30, 1997 and June 8, 2001 (the date of the last
disclosure prior to trial) is approximately four years. Four years times 365 days = 1,460.
He made his second request on December 8, 1997. The number of days between that
date and June 8, 2001 is 1,277 (approximately 3.5 years x 365 days is 1,277). The total is
2,7317.
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discretion. See Yousoufian, 152 Wn.2d 421, 437 (court’s role is not to
add language or conditions to unambiguous statutes).

The court failed to demonstrate that the existing standard for
pénalty determination was incorrect or harmful in this case. It made no
analysis of how the largest PDA penalty in state history was the product of
a flawed rule in need of change.

4. The trial court’s penalty decision was based on a sound
exercise of judicial discretion.

In the final analysis, the question in this case is whether the trial
court abused its discretion in determining the penalty. Regardless of the
particular test for penalty determination employed by this Court or the
Court of Appeals, this basic standard of review remains the same.

King County previously summarized why the trial court properly
exercised its discretion in this case. But two factors bear particular
emphasis. The first concerns King County’s culpability. Technical
arguments aside, the original determination that King County acted with
“gross negligence” was a mistake, and a mistake should never serve as the
basis for a fundamental change in the law.

Second, under any view of the facts, the 22 year penalty period
governing this case is excessive in light of the time it actually took King

County to produce all documents the requester asked for. This alone
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serves as a basis to reduce the per day penalty. See Yousoufian, 152
Wn.2d 421, 437,

This Court should retain the existing standard for penalty
determination under the PDA. Under that test, the trial court did not abuse
its discretion in setting the penalty in this case. But even under the
standard of Yousoufian II, the trial court's penalty decision was reasonable
and should be upheld.

F. CONCLUSION

Based on the foregoing, King County asks this Court to grant

review of Yousoufian II, reverse the Court of Appeals, and reinstate the

penalty imposed by the trial court in its August 23, 2005 order.
Kijh
DATED this { day of April, 2007.

Respectfully submitted,

I =

Jghn R. Zeldenrust, WSBA No. 19797
nior Deputy Prosecuting Attorneys
ng County Prosecuting Attorney’s Office
0 Fourth Avenue, Suite 900

Seattle, Washington 98104

(206) 296-0430
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Court of Appeals of Washington,
Division 1.
~Armen YOUSOUFIAN, Appellant,
, . V. '

The OFFICE OF RON SIMS, King County Executive, a subdivision of King County, a municipal
corporation; the King County Department of Finance, a subdivision of King County, a municipal
corporation; and the King County Department Stadium Administration, a subdivision of King County,
a mumcxpal corporation, Respondents.

No. 57112-5-1.

Feb. 5, 2007.

Background: Petitioner filed action against county for violation of the Public Disclosure Act (PDA) in
connection with his request for records. The trial court found county in violation-and awarded
petltloner penaltles less than requested. Petltloner appealed The Court of Appeals, 114 Wash. App

Q) penalty at low end for county's gross negligence was not sustainable.
. Reversed and remanded.

West Headnotes

{*326k61 Proceedings for Disclosure
w326k63 k. Judicial Enforcement in General, Most Cited Cases

The Court of Appeals reviews the trial court's determlnatlon of the dally penaltles under the Public

[2] KeyCite Notes _ | w

¢=326 Records
&=32611 Public Access
0*»326II(B) General Statutory Disclosure Requirements.

/

Penalties for violation of the Public Disclosure Act (PDA) should be based principally on the degree of
culpability of the agency such that they should increase upon the statutory scale of $5 to $100
depending on whether the agency's conduct constitutes “negligence,” “gross negligence,” “wanton
misconduct,” or “willful misconduct,” as those terms are defined in the Washington Pattern Jury
Instructions (WPI). West's RCWA 42.17.010 et seq.; WPI 10.01, 10.07, 14.01.
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[31 KeyCite Notes

@m326 Records

Owe3 26II(B) General Statutory Disclosure Requirements
¢=326k61 Proceedings for Disclosure
¢=326k68 k. Costs and Fees. Most Cited Cases

A showing of bad faith or economic loss are factoré for the trial court to consider in determining the
amount to be awarded for a violation of the Public Disclosure Act (PDA). West's RCWA 42.17.010 et

seq.

[4] KeyCite | Notes

w326 Records
1=»32611 Public Access
1=3261I(B) General Statutory Disclosure Reqmrements
{=326k61 Proceedings for Disclosure

{=326k68 k. Costs and Fees. Most Cited Cases

When determining the amount of the penalty to be imposed for a violation of the Public Disclosure Act
(PDA), the existence or absence of an agency's bad faith is the principal factor which the trial court
must consider. West's RCWA 42.17.010 et seq.

w326 Records
¢=32611 Public Access
©=32611(B) General Statutory Disclosure Requirements
&==326k61 Proceedings for Disclosure
£~326k68 k. Costs and Fees. Most Cited Cases

Penalties of $15 per day for county's groés negligence in violating the Public Disclosure Act (PDA), at
low end of PDA penalty scale of $5 to $100, was not sustainable. West's RCWA 42.17.010 et seq.

*244 Michael G. Brannan, Law Office of Michael G. Brannan, Seattle, WA, Rand F. Jack, Brett &
Coats, Bellingham, WA, for Appellant '

Michele Lynn Earl- Hubbard Davis Wright Tremaine LLP, Seattle, WA Amlcus Curiae on behalf of
Allied Daily Newspapers of Washington, The Evergreen Freedom Foundation, The Washington
Newspapers Publishers Association, The Washington Coalition for Open Government, The Seattle
Community Council Federation, Reporters Committee for Freedom of the Press.

GRQOSSE, J.
9 1 The purpose of Washington's Public Disclosure Act is best served by basing penalties principally
on the degree of the offending agency's culpability. Because King County's conduct in this case was

" grossly negligent, a penalty at the low end of the statutory range is unsustainable. We thus reverse
and remand to the trial court for a determination of an appropriate penalty that is consistent with this.

opinion.

FACTS
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"4 2 Once again, this court is called upon to evaluate whether the trial court abused its discretion in
determining the amount of the per day penalty imposed upon King County for its failure to reasonably
comply with Armen Yousoufian's request for information under Washington's Public Disclosure Act
(PDA).

1 3 In 1997, Yousoufian requested King County to provide him with documents related to the public
financing of a new football stadium for the Seattle Seahawks. After meeting numerous roadblocks in
his efforts *245 to obtain the documents, Yousoufian sued King County under the PDA. In
September 2001, after a trial before the King County Superior Court, the trial court found King
County had violated the PDA and imposed a $5 per day penalty on King County for its failure to
reasonably comply with Yousoufian's request.

9 4 Specifically, the trial court found King County's responses to Yousoufian's requests were
untimely and demonstrated a lack of good faith. The court stated in its finding of fact and conclusions
of law:

Washington's Public Disclosure Act requires agencies to act with due diligence and speed in
responding to requests for public documents. The Act imposes on agencies an obligation to devote
their best efforts to providing the “fullest assistance possible” to citizens making public disclosure
requests. If a request is ambiguous or broad, the statute mandates that the agency make an effort to
clarify and narrow the request. A failure to fulfill these obllgatlons amounts to a lack of good faith
under the statute.

The Court does not find that there was “bad faith” in the sense of intentional nondisclosure. However,
the Court finds that there was not a good faith effort by the involved county staff to read, understand,
and respond to Mr. Yousoufian's letter in a timely, accurate manner. There was a complete lack of
coordination among the departments and staff assigned to the task, and absolutely no effective
oversight of this PDA request. Certainly, King County did not render full assistance to Mr. Yousoufian
as required under the statute. Nor was there an effective system for tracking a PDA request to ensure
compliance with the law.

The County's lack of QOOd faith was also apparent in misrepresentations made in correspondence to
Mr. Yousoufian. Many of the letters contained incorrect statements, both factual and legal. No effort
was made to verify the accuracy of those statements.

In summa’ry, the County was negligent in the way it responded to Mr. Yousoufian's PDA request at
every step of the way, and this negligence amounted to a lack of good faith. There was a lack of
coordination among the departments and there was a lack of oversight by the Executive's Office. The:
people given the responsibility for this PDA request had only a rudimentary understanding of the
County's responsibilities under the PDA and apparently were not trained in how to locate and retrieve
documentation, or didn't take the trouble to do so. No one ever took the time to carefully read Mr.
Yousoufian's letter. If they claimed to be confused about the request, there was inadequate
communication with Mr. Yousoufian to clear up the confusion. There were broad assumptions that
Mr. Yousoufian was being difficult or unreasonable, assumptions which may have affected how
people responded to his requests.

Although there was an [sic] clear mishandling of Mr. Yousoufian's réquest, the Court finds no
intentional nondisclosure or intent to conceal. Although not effective, it appears that the county's
intent was to be responsive to Mr. Yousoufian's request.

9 5 On appeal, we reversed the per day court imposed penalty, stating that “the trial cburt's findings

of gross negligence and a lack of good faith by the county do not support the court's imposition of a

minimum penalty of $5 per day.” ENL we explained:
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(2003).

In the final analysis, it seems clear that the county's violation of the PDA was due to poor training,
failed communication, and bureaucratic ineptitude rather than a desire to hide some dark secret
contained within its files. We therefore agree with the trial court's characterization of the county's

conduct as grossly negligent, but not intentional, withholding of public records. EN2

Furthermore, we concluded:

Although we afford great deference to the trial court in this matter, we are convinced*246 that the
trial court's award of the minimum statutory penalty must be reversed. While the trial court stopped
short of finding bad faith in the sense of intentional nondisclosure, the court's findings reflected
strong disapproval with what the court saw as gross negligence by the county in responding to
Yousoufian's public records request. Those findings do not support the court's imposition of a
minimum penalty of $5 per day. The minimum statutory penalty should be reserved for instances of.
less egregious agency conduct, such as those instances in which the agency has acted in good faith
but, through an understandable misinterpretation of the PDA or failure to locate records, has failed to

respond adequately.~~=

FN3. Yousoufian, 114 Wash.App. at 853-54, 60 P.3d 667.

In so stating, we also held the trial court erred by relying on the attorney fee award as a basis on
which to award a minimum penalty where a higher penalty would otherwise be appropriate. We thus
remanded to the trial court for a determination of the appropriate penalty above the statutory
minimum,. :

1 6 The case was then appealed to the Washington Supreme Court. There, King County conceded that
a penalty greater than the minimum was justified in this case; however, it claimed the Court of
Appeals erred in characterizing the $5 daily penalty as the minimum penalty. According to King
County, “the trial court actually increased the total penalty by assessing the per day penalty against
the number of days each of the 10 groups of records were withheld rather than basing the penalty on

two requests, as the county proposed."EM The Supreme Court rejected this argument, as had the
Court of Appeals, because King County had failed to challenge on appeal the manner in which the
records were grouped. The Supreme Court explained:

FN4. Yousoufian v. King County Executive, 152 Wash.2d 421, 438, 98 P.3d.463 (2004).

The process for determining the appropriate PDA award is best described as requiring two steps: (1)
determine the amount of days the party was denied access and (2) determine the appropriate per day
penalty between $5 and $100 depending on the agency's actions. The determination of the number of
days is a question of fact. However, as discussed above, the determination of the appropriate per day
penalty is within the discretion of the trial court. :

The Court of Appeals correctly ignored the manner in which the records were grouped because the
county failed to assign error to the trial court's method of calculation. Therefore, we agree with the

Court of Appeals that assessing the minimum penalty of $5 a day was unreasonable considering that

the county acted with gross negligence.F2 :

The Supreme Court thus remanded the case to the trial court for an imposition of the appropriate
penalty.
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1 7 While the majority remained silent on what that penalty should be, other members of the court
offered their opinions. In his concurrence/dissent, Justice Chambers disagreed with the majority's
conclusion that the trial court abused its discretion in assessing the minimum daily penalty of $5. ‘
Justice Tom Chambers argued that issues involved in public disclosure requests may become complex
and raise many issues that should be left to the sound discretion of the trial court. On the other hand,
Justice Richard Sanders argued in his concurrence/dissent that a penalty at the upper range of the $5
to $100 scale be applied in this case.

1 8 On remand, the trial court lmposed a penalty of $15 per day, using as guidance a prior decision
from this court, A.C.L.U. of Washington v. Blaine School District No. 503. EN® yousoufian appeals,

claiming the facts of this case warrant a higher penalty.***

FN6. ACLU v. Blaine Sch. Dist. No. 503, 95 Wash.App. 106, 975 P.2d 536 ('1999).

untnmely However, we prevnously rejected this argument in our order denying the
county's motion to modify the Commissioner's January 20, 2006 ruling denying the
county's motion to dismiss the appeal.

*247 ANALYSIS

[l] 1] 9 We review the trial court s determination of the daily penalties under the PDA for

an abuse of discretion.EN8 Here, the only remaining issue is the amount of the daily penalty imposed
on King County. The grouping of the documents and the number of penalty days has been resolved.

the trlal court to consider in determining the amount to be awarded” for a violation of the PD

Furthermore, “[w]hen determining the amount of the penality to be imposed the ‘existence or absence

of [an] agency's bad faith is the principal factor which the trial court must consider.” ” 10

1] 10 The case law states that a showing of bad faith or economic loss “are factors for
A ENS

FN9. Amren v. City ofKalama, 131 Wash.2d 25, 37, 929 P.2d 389 (1997).

Bell/nqham, 64 Wash. ADD 295, 825 P 2d 324 (1992)), See also Yousouflan, 152
Wash.2d at 435, 98 P.3d 463.

1 11 When the Supreme Court agreed with us that the trial court abused its discretion in awarding
the minimum penalty it did so simply with instructions to award a penalty above the statutory
minimum. The majority did not provide any additional insight into how the trial court should exercise
its discretion other than that the existence or absence of the agency's bad faith is the principal factor
the trial court must consider. Furthermore, in the context of explaining its decision why the PDA does
not require the assessment of per day penalties for each requested record the Court stated:

Although the PDA's. purpose is to promote access to 'public records, this purpose is better served by
increasing the penalty based on an agency's culpability than it is by basing the penalty on the size of

the plaintiff's request. ™2
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¢ 12 Yousoufian argues that trial courts need more guidance in setting PDA award amounts and
proposes that awards under the PDA be made according to a scale that utilizes the entire extent of
the $5 to $100 range, with typical violations falling at the middle of the range and violations invoiving
lesser and greater degrees of agency culpability spread out evenly along the scale. He argues that the
application of such a scale would place this case closer to $100 than $5, considering King County's
actions constituted gross negligence. At oral argument, Yousoufian also proposed several factors
that the court could consider in exercising its discretion. This approach is similar to the one proposed
by Justice Sanders in his concurrence/dissent. As Justice Sanders wrote:

As such, the default penalty from which the trial court should use its discretion is the half-way point
of the legislatively established range: $52.50 per day, per document. The trial court could then apply
various criteria to shift the per diem penalty up or down.

Mr. Yousoufian suggests the court consider (1) the extent of any intent to withhold documents the
agency knows are subject to disclosure, (2) the agency's failure to adopt and maintain a reasonable
indexing system to ensure prompt compliance with the PDA's requirements, (3) the degree of public
concern affected by the disclosure of the documents, (4) the need to deter future violations, (5)
whether the agency acted in good faith relying on an exemption to the PDA's requirements or the
extent of the agency's diligence to comply W|th the PDA request, and (6) any economic loss suffered
by the litigant.

Applying the aforementioned criteria, I flnd a penalty in the upper range to be necessary here.~~==

EN12. Yousouflau,”l_SZWash,Zdat446-47,98P*3d463 (3. Sanders dissenting in part)
(emphasis in original).

1 13 Because it appears the Supreme Court majority implicitly declined to adopt the factors
enumerated by Justice Sanders in his dissent and offered to this court at oral argument, we will not
adopt those factors here. However, we agree with Yousoufian *248 that the purposes of the PDA
would be better served by providing the trial courts with some guidance as to how to apply the
Supreme Court's emphasis on agency culpability to the PDA penalty range.

1 14 In this case, both the Court of Appeals and the Supreme Court characterized King County's
conduct as gross negligence. This is the law of the case. On remand, the trial court correctly pointed
out that missing from the opinions of the appellate courts was a definition of what gross negligence
was and suggested that such a definition would be a'logical place to start in determining King
County's degree of culpability. The trial court stated: '

I think before you start telling us that the Court of Appeals was wrong in recharacterization, we ought
to look at the definitions of what gross negligence is.

If we're going to say the finder of fact misapplied the evidence to the law, then what was the law they
were dealing with in terms of the definition of gross negligence?

Court of Appeals didn't address it, Supremé Court didn't address it. Certainly, if this had been a jury
trial, and I was asking a jury to apply the law to the facts, I would tell them what the law is, including
the definition of gross negligence.

The trial court then suggested that the Washington Pattern Jury Instructions (WPI) might be a good
place to find a definition of gross negligence. '

1 15 If, as the Supreme Court has held, culpability is to be the principal factor upon which PDA

- penalties are awarded, then it only makes sense that degrees of culpability such as those defined in .
the WPI be used as a guide with which to locate violations of the PDA within the penalty range. As the
law stands now, a simple emphasis on the presence or absence of the agency's bad faith does little
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more than to suggest what the two poles are on the pehalty range and is inadequate to guide the trial
court's discretion in locating violations that call for a penalty somewhere in the middie of the '
expansive range the legislature has provided.

9 16 The WPI defines several degrees of culpability in the civil context. These include, in increasing
degrees of culpability, negllgence gross negligence, wanton misconduct and wiliful mlsconduct
“Negligence” is defined in the WPI as: :

the failure to exercise ordinary care. It is the doing of some act that a reasonably careful person
would not do under the same or similar circumstances or the failure to do some act that a reasonably

careful person would have done under the same or similar circumétances.fu—lé
FN13. WPI 10.01.

“Gross negligence” is:

" the failure to exercise slight care. It is negligence that is substantially greater than ordinary
negligence. Failure to exercise slight care does not mean the total absence of care but care

substantially less than ordinary care, ™¥&%
EN14. WPI 10.07.

“"Wanton misconduct” is:

the intentional doing of an act which one has a duty to refrain from doing or the intentional failure to
do an act which one has a duty to do, in reckless disregard of the consequences and under such
surrounding circumstances and conditions that a reasonable person would know, or should know, that

such conduct would, in a high degree of probablllty, result in substantial harm to another.FN>
FN15. WPI 14.01.

“Willful misconduct” is:

the intentional doing of an act which one has a duty to refrain from doing or the intentional failure to

do an act which one has the duty to do when he or she has actual knowledge of the per|I that will be

~ created and intentionally fails to avert injury. EN16

EN16. WPI 14.01.

These definitions would provide trial courts with the guidance they need to locate an agency's conduct
within the PDA penalty range. Then using other factors the Supreme Court has identified, such as the
plaintiff's economic loss, the trial court could more easily locate a violation of the PDA within the
penalty range. :

9 17 Therefore, using the WPI as a guide, the minimum statutory penalty should be *249 reserved
for such “instances in which the agency has acted in good faith but, through an understandable

misinterpretation of the PDA or failure to locate records, has failed to respond adequately.” EN17 Then,
working up from the minimum amount on the penalty scale, instances where the agency acted with
ordinary negligence would occupy the lower part of the penalty range. Instances where the agency's
actions or inactions constituted gross negligence would call for a higher penalty than ordinary
negligence, and instances where the agency acted wantonly would call for an even higher penalty.
Finally, instances where the-agency acted willfully and in bad faith would occupy the top-end of the
scale. Examples of bad faith would include instances where the agency refused to disclose information
it knew it had a duty to disclose in an intentional effort to conceal government wrongdoing and/or to
harm members of public. Such examples fly in the face of the PDA and thus deserve the harshest
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penalties. We decline to attach firm dollar amounts to these degrees of culpability, but offer them
instead a guide for the trial court's exercise of discretion.

FNi7. Yousoufian, 114 Wash.App. at 854, 60 P.3d 667.

51 q 18 In this case, the trial court on remand imposed a penalty of $15 per day. In reaching its
decision, the trial court relied heavily on a prior decision from this court, ACLU v. Blaine School

. District No. 503. EM8 However, Blaine did not apply the approach we set forth here. Here, the Court
of Appeals and the Supreme Court characterized King County's conduct as grossly negligent. In light

. of this finding, a penalty at the low end of the statutory range is unsustainable. We thus reverse and
remand to the trial court for a determination of an appropriate penalty that is consistent with this -

Opinion. .....................

FN18. Blaine, 95 Wash.App. 106, 975 P.2d 536 (1999). ,

FN19. King County submitted a motion to strike portions of the amicus brief filed in this
case. The motion to strike is denied.

WE CONCUR: ELLINGTON and BAKER, JJ.

Wash.App. Div. 1,2007.,
Yousoufian v. Office of Ron Sims
151 P.3d 243, 35 Media L. Rep. 1326

END OF DOCUMENT

(C) 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

ARMEN YOUSOUFIAN " No. 57112-5-1
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THE OFFICE OF RON SIMS, KING = )
COUNTY EXECUTIVE, a subdivision )
of KING COUNTY, a municipal )
corporation; the KING COUNTY )
DEPARTMENT OF FINANCE,a . )
subdivision of KING COUNTY, a )
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COUNTY DEPARTMENT STADIUM )
- ADMINISTRATION, a subdivision of -~ )
KING COUNTY, a munrcrpal )
)
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corporatlon ' ' : ,
: FILED: February 5, 2007

Requnderits. -

GROSSE J.- The purpose of Washington ] Publlc Dlsclosure Act is best, . :
served by basmg penalties princrpally on the degree of the offendmg agency’s
culpebility. Because -Klng County’s conduct in this case was grossly _negligent, a
penalty at the fow end .o'f the statutory range is _unsustainéble. We thus .re'verse ,
'and remand"to the trial 'cdurt for a determination of an appropriate penalty that is ~
consistent with this opinion. |

| FACTS |

Once again, this court is called uperi to evalpate whethe’r.the trialbcourt
abused its discretion ih determining the amourit of the pe'r day p"eha'lty. imposed
.ppon 'Kin'g' County for its faiiure to reasonably comply with Arrrleri You.so_ufia‘n’s

requesf for information under Washington’s Public Disclosure Act (PDA).



No. 57112-5-1/2

In 1997, Y,ousoufian' requeSted King County to provide him with
,doc‘urnents” related tothe public financing of a*new football stadium for the:

Seattle Seahawks ~After meetlnq numerous roadblocks in_his efforts to_obtain

the documents Yousouﬂan sued- King County under the PDA. In September

- 2001 after a ‘trial before the »,Klng County Superlor Court the trial: court found

Klng County had wolated the PDA and |mposed a $5 per day penalty on Klng
County for its failure to reasonably comply W|th Yousouﬂan 'S request |

Specmcally, the trial court found Klng County s responses to Yousouflan 'S

o N RERRIEE

_,requests were untlmely and demonstrated a lack of good farth The court stated .

in its finding of fact and concluswns of law:

Washington's Public Dlsclosure Act requ1res agencnes to actr 3
with due d;hgence and speed in responding to requests for public
documents. The Act imposes on ‘agencies:an:oebligation to devote
their best efforts to providing the “fullest assistance possible” to
citizens making public disclosure requests. If a request is

" ambiguousior ‘broad, the statute- ‘mandates that the agency:-make-
-an effort to clarify and narrow the request. A failure to fulfill these
" obligations ‘amounts-to alack of good-faith under-the:statute...

R . The" ‘Court-:does . not: find that there: was “bad fa|th” in the..
sense of intentional nondisclosure. However, the Court finds that
-there ‘wa$" not'“a-‘good: faith-effort: by .theinvolved. county.. staff to
read, understand, and respond to Mr. Yousoufian's letter in a

'timely;*accurate manner. - There' was: a'complete . dack -of
coordination among the departments and staff assigned to the task,
and absolutely no effective oversight of this:: PDA:request.
Certainly, King County did not render full assistance to Mr.

Yousoufian as required under the statute. Nor was there an

effective- system for tracking a PDA request to ensure compliance
with the law. '

The County's: lack of good faith was also. apparent in
misrepresentations made in correspondence to Mr. Yousoufian.
Many of the letters contained incorrect statements, both factual and
legal. No effort: was made to verify the accuracy of those

statements.’
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' In summary, the County was negligent in the way it
responded to Mr. Yousoufian's PDA request at every step of the
way, and this negligence amounted to a lack of good faith. There
was a lack of coordination among.the departments and there was a
lack of oversight by the Executive’s Office. The people given the
responsibility for this PDA request had only a rudimentary
understanding of the County's responsibilities under the PDA and
apparently were not trained in how: to locate and retrieve
 documentation, -or didn’t take the trouble to do so. No one ever
 took the time to carefully read Mr. Yousoufian's letter. If they
claimed to be confused. about the request, there was inadequate -
communication with Mr. Yousoufian to clear up the confusion.
There were broad assumptions that Mr. Yousoufian was being
difficult or unreasonable, assumptions which may have affected
how people responded to his requests. '

, Although there was an [sic] clear mishandling of Mr.
 Yousoufian's request, the Court finds no intentional nondisclosure
or intent to conceal. Although not effective, it appears that the .
county’s intent was to be responsive to Mr. Yousoufian’s request.

}.On appeal, we révéfs’éd the per day court inﬁposed penalty, stating that
. “t_hé trial court's findings of gross negligencé and a lack of good faith by the
county do not support thé court’s impqs-ition of a minimum penalty of $5 per
“day:”"! 1‘VVe explained: | ..

~ In the final analysis, it seems clear that the county’s violation of the
PDA was due to poor training, failed communication, and
bureaucratic ineptitude rather than a desire to hide some dark
secret contained within its files. - We therefore agree with the trial’
court's characterization of the county's - conduct as grossly
negligent, but not intentional, withholding of public records.? '

Furthermore, we concluded: _

o ' »Although we afford great deference to the trial court in this
matter, we are convinced that the trial court's award of the minimum

T ~ousoufian v. King County Executive, 114 Wn. App. 836, 847, 60 P.3d 667
- (2003), — | o
g Yousoufian, 114 Wn. App. at 853.
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statutory penalty must be reversed. While the trial court stopped
short of finding bad faith in the sense of intentional nondisclosure,
the court's flndlngs reflected strong drsapproval with what'the court
saw, as .gross . negllgence by the county in responding to'.
“Yousoufians public records request Those findings do not support
‘the "court's imposifion of a minimum penalty of $5 per. day. The
minimum statutory penalty should be reserved for instances: of less
egregious.agency conduct, such as those, lnstances in, Wthh the - -
agency. has.. acted in good, falth but 'through an understandablev
terpretation’ of the PDA o failure'to, | rds;. h ”
to respond adequately.’ ‘

In so. statlng, we also held the tnal court erred by relylng on the attorney fee

'award as.a basrs on Wthh to award a. mm' '_,__um p " _' a:_i,hlgheﬁr»{penalty
would otherwise be appropriate. We thus remanded ‘to the trial couft for a

. determination.of the.appropriate. penalty.aboye the statutory minimum.

The case was :th'en appealed to theWashlngton Spreme Court There,

Klng County conceded that a penalty greater than the mlnrmum was jUStlfled in
thls case however rt clalmed the Court of Appeals erred in charactenzlng the $5
dally penalty as the minimum penalty Accordmg to Klng County, “the trral court
actually mcreased the total penalty by assessrng the per day penalty agalnst the
.number of days each of the 10 groups of records were. wnthheld rather than
basing the penalty on two requests as. the county proposed ”4 The Supreme _
Court rejected thrs argument as. had the Court of Appeals beoause Klng County
had failed to challenge on appeal the manner in which the records were. grouped
The Supreme Court explained:

The process for determlnlng the appropriate PDA award is
best.described as requiring two steps: (1) determine the amount of

% Yousoufian, 114 Wn. App. at 853-54.
4 Yousoufian v. King County Executive, 152 Wn.2d 421, 438, 98 P.3d 463

(2004).
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days the party was denied access and (2) determine the
appropriate per day penalty between $5 and $100 depending on
the agency's actions. The determination of the number of days is a
question of fact. However, as discussed above, the determination’
of the appropriate per day penalty. is within-the discretion of the trial

court.

}The Court of Appeals correctly-ignored the manner in which
the records were grouped because the county failed to assign error -
" to the trial court's method of calculation. Therefore, we agree with
~ the Court of Appeals that assessing the minimum penalty of $5 a
" day was unreasonable considering that the county acted with gross -
~ negligence.’ - ' o
‘The Supreme Court thus remanded the case to the trial cc')urt~for' an imposition of
the appropriate penalty. |
While the majority remained silent on what that pehalty should bé, other
'_r'nembers of the'cgurt foeréd their opinions. In his concurrence/dissent, Justice
Chémber‘s disagreed with the majority’s conclusion that the trial court abused its -
discretion in assessing the miriimum daily penalty of $5. Justice Tom Chambers .
argued that iss}u,,es‘in\./olved in public disclosure requests may bécome complex
and réise many issues that shduld} be left to the sound__discretioh of the trial court.
On the other hand, Justice Richard Sanders afguéd in his ‘concurrence/dissent -

that a pehalty at the upper range of the $5 to $100 scale be applied in this case.

On remand, the trial court imposed a penalty c_if $15 per day, using as

guidance a prior decision from this court, A.C.L.U. of Washington v. Blaine .

5 Yousoufian, 152 Wn:2d at 438-39 (citations omitted).

-5-
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School District'No. '5"0'3:.6 Yousoufian appeals, claiming the-facts-of this case -
warrant a h'i'g_her‘~pena'lty;7 |

ANALYSIS.__

~We review the trial court’'s determination of the déily peha{lties under the
PDA for anabus -of :di"s-f’c:réﬁén’.".s‘ E‘iHere;».the-‘vonly;'r,emai'ning issue is the amount of

the daily penalty imposed ‘on King County. The groupmgofthedocuments and’

the number of penalty.d;'ys. has ‘been kr‘-e,sbjll\)éd.

- The case-law statesithat a showing of bad faith br;-:eco,nomicu Ios,js_;.:f‘far.e
factors for the trial court to consider in determining the amount {6 be awarded” for-
a Vidlation of the: PDA® « Fufthermore; “[wlhen-determining the vémo,ufnt,»of the'
peh’a"ltﬁl""to be iﬁp‘gé’éd “'fhé“f‘e")‘éis;téhc‘e or'absence ~.of’[én] agency's bad faith-is the-
pr'i‘hdib"é‘l"fé‘étd‘r*Whiéhi"ith‘éittria‘l"CO‘urét}fm'u‘stf@onside'r.:’-’“o v e

' When the Supréme Court agreed ‘with us'that the trial ‘court abused its.
disiretion in awarding the minimum penalty it did so simply-with instructions to
award }a-‘penalltyl above the statutory minimum. vThe-majority:did.._not provide any
additidh’é’l ‘insight into h_p@v.tvhev'tri_él court should exér'cng- its discretion other than .
that the ‘existénce ‘oriabsence of the:agency’s: bad:faith is-'.z.the princi‘pél-efa,ctc;r:,thes ,

tridl court must consider. Furthermore, inthe context of explaining its decision

6 ACLU v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 975 P.2d 536 (1999).

7 King County also argues that Yousoufian's appeal should be dismissed as
untimely. However, we previously rejected this argument in our order denying
the county’s motion to modify the Commissioner's January 20, 2006 ruling
denying the county’s motion to dismiss the appeal.

8 Yousoufian, 152 Wn.2d at 438-39. -

9 Amren v. City of Kalama, 131 Wn.2d 25, 37, 929 P.2d 389 (1997).

19 Amren, 131 Wn.2d at 37-38 (quoting Yacobellis v. City of Bellingham, 64 Wn.
App. 295, 825 P.2d 324 (1992)); See also Yousoufian, 152 Wn.2d at 435.

6-
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why the PDA does not require the assessment of per day penalties for each

requested record the’ Court stated

Although the PDAs purpose is to promote access to public
records, this purpose is better served by increasing the penalty
based on an agency’s culpability than it is by basing the penalty on
the size of the plaintiff's request."’

Yousoufian argues that trial courts need more guidance' in setting PDA -
award amounts and proposes that awards under the F’DA be made accordlng to
a scale that utilizes the entire extent of the $5 to $100 range, with typlcal
vi'olations falling at the middle of the range and violations lnvolvlng lesser and
greater degrees of' agency 'cUIpathity spread" out evenly 'a.IOngv the s_cal'e. He
| argues that the ap’plication of sUchV,a Iscale would‘ plaoe this case closer to $100
~_than $5 considertng King County’s actions cons‘titute‘d.gross negligence. At oral
‘argument Yousoufian also proposed several factors that the court could consider
in exercrsrng its dlscretlon This approach is S|m|Iar to the one proposed by: .
'Justlce Sanders in his concurrence/drssent As Justice Sanders wrote

As such, the default penalty from which the trial court should
use its discretion is the half-way point of the legislatively .
established range: $52.50 per day, per document. The trial court
“could then apply various criteria to shift the per-diem penalty up or
down.

“Mr. Yousoufian suggests the court consider (1) the extent of
any intent to withhold documents the agency knows are subject to
disclosure, (2) the agency's failure to adopt and maintain a
reasonable indexing system to ensure prompt compliance with the
PDA’s requirements, (3) the degree of public concern affected by -
the disclosure of the documents, (4) the need to deter future
violations, (5) whether the agency acted in good faith relying on an
exemption to the PDA’s requirements or the -extent of the agency’s
diligence to comply with the PDA request, and (6) any economic
loss suffered by the litigant. .

| M Yousoufian, 152 Whn.2d at 435.
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) Applylng the aforementloned crlterla ] fmd a penalty in the
upper range to be necessary here.' .

Because it appears the Supreme Court ma|or|ty mphcrtlv declined to

' adopt the factors enumerated by Justrce Sanders in his dissent and offered to

thls court at oral argument we W|II not adopt those factors here However we

agree wrth Yousoufran that the purposes of the PDA would be better served by
provrdrng the trral courts wrth some gurdance as to how to apply the Supreme

Court s emphasrs on agency culpablllty to the PDA penalty range

| ln thls case, both the Court of Appeals and the Supreme Court
'charactenzed Krng Countys conduct as gross negllgence ThIS is. the law of the
case. On remand the trlal court correctly pomted out that mlssmg from the
oplnlons of the appellate courts was a defrmtron of what gross neglrgence was
and suggested that such a deflnltlon wouId be a logrcal place to start in
: determlnlng Klng County S degree of culpablllty The trlal court stated

| thrnk before you start telllng us that the Court of Appeals was.
wrong din; recharacterlzatlon ‘we: .ought: to look-:at. the -definitions of

what gross neghgence is.

“If we're ‘going::to-say: the flnder of xfact mrsapplled the-»'
evidence to the law, then what was the Jaw they were dealing with
i terms of the deflnltlon of gross negllgence’?

Court of ‘Appeals. dldnt address ity Supreme Court: dldn’t
address-it. Certainly,.if this had been a jury-trial, and | was asking a
jury to“apply.the:law to-thefacts, | 'would:tell them-what: the law is;
including the:definition of gross negligence.

12 Yousoufian, 152 Wn.2d at 446-47 (J. Sanders drssentrng in part) (emphasrs in
original).
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't'he trial' court then suggested that the Washington Pattern Jury Instructions
“(WPI) mlght be a good place to ﬂnd a deflnltlon of gross negllgence
Iif, as the Supreme Court has held culpablhty is to be the prrncrpal factor
| upon Which PDA penalties are'awarded, then it only makes sense that degrees
of culpabrlrty such as those defined in the WPI be used as a gmde with WhICh to
locate vrolatrons of the PDA within the penalty range As- the law stands now a.
lsrmple emphaS|s on the presence or absence of the agency s bad faith does little
‘more than to suggest what the two poles are on the penalty range and is
madequate to gurde the trial court’s drscretron in Iocatmg vrolatlons that call for a
penalty somewhere in the mlddle of the expans_rve range the legrslature has
‘:provrded | | |
| . The WPI defines. several degrees of culpabllrty in the civil context. These :
'rnclude in mcreasrng degrees of culpabllrty, negllgence gross negllgence
| wanton mlsconduct and wrllful mlsconduct “Negllgence is defined in the WPI

as:

~ the failure to exercise ordinary care. It is the doing of some act that
a reasonably careful person would not do under the same or similar
circumstances or the failure to do some act that a reasonably
careful person would have done under the same or srmllar

crrcumstances

“Gross negllgence is:

the failure to exercise slrght care. It is negligence that is
substantially greater than ordinary negligence.- Failure to exercise
slight care does not mean the total absence of care but care

substantrally less than ordrnary care.”

3 WPI10.01.
-~ “WwWPI110.07.
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“Wanton misconduct” is:

the intentional doing. of-an act which one has a duty. to refrain from
doing or the intentional failure to do an act which one has a duty to
do, in reckless -disregard of the consequences and under such
surroundmg circumstances and conditions that a reasonable
- person‘would know, or shouid know, that such conduct would, |n a -
hlgh degree of probabrlrty, result in substantial harm to another.'®

“Wlllful mlsconduct” lS
the mtentlonal dorng of an. act‘.whleh o,ne: has a duty to refrainvlfrom

- deing-or:the-intentional failure to:do an act-which.one:has the duty ..

‘to do when he or she has actual knowledge of the peril that will be =

‘ereated and intentionally fails toavert injury. 16 e gre
These definitions would provide trial cour;ts with the guidance they need:to locate. .
an-agency's conduct within-the rl?,DAg-;penalty range.. Then' u,s_i.ng;qther factors:the ..
Supreme Court has identified, such as the plaintiffs economic loss, the trial.court
could more:easily locate a violation of.the BDA'-:within the.penalty.range. S

' -%Fl'_;vherefore,cusing -the;-?«-\I/\lP.l asﬁea-;rguide’«,w the. minimum .-»etatbitoryu pen-alty
sh‘du’ld be reserved:for s‘uch" ‘llns;tan'ee_s in-which the ‘agency has acted -in good. .
faith but, through an understandable misinterpretation of the PDA er failure to
locate records, has falled to respond adequately "7 Then, V\(/orklng up from the
minimum: ameunt on: the penalty scale mstances where the raéency acted wrth. ,
ordlnary negllgence would occupy the lower part of the penalty range lnstances
where the agency's actions or inactions constituted gross negligenoe would call

for a high’er’: penalty than-ordinary negligence; and instances where the agency

acted wanto‘nly ‘would call for an: even. higher penalty.. Finally, instances where

1® WPI 14.01.
® WPI 14.01.
"7 Yousoufian, 114 Wn. App. at 854.
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the agency acted willfutly and in bad faith would occupy the top end of the scale.
Examples of bad faith would include instances where the agency refused to
disclose information it kn‘ew it had a duty to disclose in an intentional effort to
conceal government»wrongdoing and/or to harm members of public. Such
examples fly in the face of the PDA and thus deserve the harshest penalties. We
dechne to attach firm dollar amounts to these degrees of culpabrllty, but offer.
them mstead a gurde for the trial court s exermse of drscretlon
in thrs case the trial court on remand rmposed a penalty of $15 per day.

In reachrng its demsron the tnal court relied heavrly on a pnor decrsron from this

'court ACLU v. Blalne School District No. 503 1 However Blalne did not apply

~ the approach we set forth here. .Here, the Court of Appeals and the Supreme
‘Court characterized King Cou.nty’s ’conduct as grossly negligent. In light of this
finding, a penalty at the Iow end of the statutory range is unsustalnable We thus
reverse and remand to the trial court for a determination of an approprlate' |

penalty that is consrstent with this opinion."

WE CONCUR:

18 Blaine, 95 Wn. App. 108, 975.P.2d 536 (1999). |
9 King King County submitted a motion to strike portlons of the amicus brief flled in

‘this case. The motion to strike is denled

-11-



