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ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Did the trial court properly deny defendant’s motion for
judicial recusal based upon an ex parte communication with the
State about scheduling, when no reasonable person viewing the
situation would conclude the communication fesulted in the judge
appearing to be unfair?

2. Did the trial court properly exercise its discretion in
dismissing two jurors for cause when one indicated that she would
never be able to personally vote for the death penalty and the other
had information about the case that was virtually identical to
information this court had deemed inherently prejudicial to the
decision making process in a penalty phase?

3. Has defendant failed to demonstrate the trial court abused
its discretion in excluding a video tape of statements made by two
of defendant’s aunts when the statements were irrelevant, not made
under oath, and would not be subject to cross- examination?

4, Did the trial court properly allow the State to present
rebuttal evidence that responded to defense mitigation evidence

regarding the severity of defendant’s cognitive disabilities?
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5. Did the trial court’s instruction regarding mitigating
factors, given in the manner preferred by this court, properly
inform the jury of the relevant law and allow the defendant to
argue his theory of the case?

6. Did the defendant fail to establish the State committed
prosecutorial misconduct during closing argument when the
arguments directly related to the facts presented and the law given?
7. Has defendant failed to show that he is entitled to relief
under the doctrine of cumulative error when he has failed to show
any prejudicial error much less an accumulation?

8. Should this court summarily reject defendant claims that
Washington’s capital punishment statutes violate the Eighth
Amendment and Const. art. 1, §14, when these claims have been
repeatedly rejected in prior opinions and defendant offers no legal
argument as to why this court should revisit the issue?

9. Should this court refuse to review defendant’s claim that
the Legislature has improperly delegated its authority by amending
RCW 10.95.180, when this claim was not raised in the trial court
and the record is not sufficiently developed to assess whether there

has been a constitutional violation as required by RAP 2.57?
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10. Has defendanf failed to articulate a basis for finding an
uncbnstitutional delegation of legislative authority when he never
- identifies what aspect of legislative authority has been improperly
delegatéd? |
11.  Should this court refuse to review defendant’s claim that
Washington’s capital punishment statutes violate Const. art. 1, §14,
When. it was not raised below and the record was not sufficiently
developed to assess whether theré has been a constitutional |
violation as required by RAP 2.57
12.  After conducting mandatory review, should this court
uphold thé jury’s death verdict when it was an appropriate verdict,
consistent with death verdicts in similar cases, based upon

sufficient evidence, and not brought about by passion or prejudice?

B. STATEMENT OF THE CASE.

1. Procedure

In March 1998, defendant Cecil Emile Davis was found guilty by a
jury of his peers of murder in the first degree with aggrévating
circumstances; the same jury returned a sentence ;)f death. The
defendant’s conviction and sentence were affirmed by this court in State v.
Davis, 141 Wn.2d 798, 10 P.3d 977 (2000). Defendant filed a personal

restraint petition, and after a reference heaﬁng, this court affirmed the
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conviction but reversed the death sentence and remanded for a new
penalty phase hearing. In re Davis, 152 Wn.2d 647, 101 P.3d 1 (2004).

The defendant’s first appearance back in Pierce County Superior
Court was on January 14, 2005. CP 595-596. His penalty phase hearing
was continued twice at his request. See Orders for Continuance of Penalty
Phase Hearing, CP 613, 621. While the penalty phase hearing was
pending, the’ defense brought a motion requesting the trial court recuse
itself. CP 637-654, 655; 11/3/06 R_Pb 1-28.! That motion was denied, and
the court’s fuling was reduced to written findings of fact and conclusions
of law. Findings of Fact and Conclusions of Law on Motion for Recusal
for Ex Parte Contact, CP 943—48. The trial court then granted another
motion to continue the penalty phase hearing. Order Continuing
- Sentencing Hearing, CP 662.

Defendant brought a motion to dismiss the death penalty based
upon evolving standards of decency and e(iual protection, CP 713—723, as
well as a motion to dismiss based upon international law. CP 724-737.
The court denied both these motion and entered findings of fact on its

ruling. 3/30/07 RP 4-27; CP 1079-1082, 1083-1085.

' The State will refer to the 28 volumes of sequentially paginated verbatim reports of
proceedings as “RP.” All other transcripts will be referred to with the date of the hearing
preceding the “RP.” Thus the transcript for November 3, 2006 would be referred to as “
11/3/06 RP”
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The jury selection for the penalty phase hearing began on April 2,
2007, the Honorable Frederick W. Fleming, presiding. RP 1-3622.
During voir dire, the court excluded Ju.;ror No. 1 for cause based upoh her
inability to return a death verdict. RP 308-70. The court also excluded
Juror No. 39 for cause based upon information she knew about the prior
proceedings. RP 838-73.

The jury was sworn and trial of the penalty phase began on April
27,2007, RP 2330. When discussing jury instructiéns, defendant objected
fo the court’s failure to give his proposed instruction, CP 1120, that
contained a non-statutory mitigating factor of “whether defendant suffers
from a major mental illness.” CP 1118-1120, see Appendix A. The court
gave an instruction that did not include defendaht’s express language, bu;t
did include two statutory mitigating factors that addressed mental health
issues. CP 1157-1166, Instruction No. 5, see Appendix B.

The jury returned a sentence of death on May 15, 2007.
Sentencing Verdict, CP 1167. That sentence Waé formally ordered by the
court May 18, 2007. Warrant of Commitment & Judgment and Sentence,

CP 1193-1203. This appeal automatically follows.

% The defendant proposed two alternatives to instruction No. 5, but later opted for the
instruction found on CP1120 as his preferred choice. See Appellant’s brief at p. 67.
There is also a duplicate copy of these proposed alternatives in the court file. CP 1121-
1123.
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2. Facts

a. Facts Relating to Crime

InJ anuary of 1997, defendant Cecil Emile Davis was living with
his mother, Cozetta Taylor, at 2012 E. 57" St. in Tacoma. RP 2508—09.
On January 24, 1997, there was a party at the house that was attended by a
number of the defendant’s family members. RP 2511. Some of the
younger family members also had friends in attendance, including Keith
Burks and George Wilson.> RP 2511, 2561, 2634.

The victim in this case, Yoshiko Céuch, was a 65-year-old woman
who lived with her disabled husband on E. 57" St. RP 2970. Their house
was across the street and one house up from the Taylor residence.

In the early morning hours of January 25, 1997, the defendant was
on the front porch with Wilson and Burks.* RP 2563, 2636. While they
were on the porch, the defendant said “I need to rob somebody.” RP
© 2638. As he said that, the defendant was looking directly at the Couch
residence across the street. RP 2640. They walked a short distance from

the house, and on their way back, the defendant said “I need to kill me a

* George Anthony Wilson was charged as a co-defendant in this murder in Pierce County
Cause Number 97-1-00433-2. He was convicted of murder in the first degree (felony
murder) and sentenced to 304 months in prison. His conviction was affirmed as part of
the original appeal in this case. State v. Davis, 141 Wn.2d 798, 10 P.3d 977 (2000).

* Burks died between his testimony at the first trial in 1998 and the penalty phase hearing
in 2006, so his testimony was presented as former testimony at the current penalty phase
hearing.
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mother fucker.” RP 2641. Shortly after that, Burks went inside the Taylor
house, but the defendant and Wilson remained outside. RP 2641.

A short time later, Wilson came back to the Taylor house and
entered the basement through a sliding glaés door. RP 2642. Wilson’s
eyes were wide and he was scared, and he made several statements to
Keith Burks. RP 2643. Wilson said he thought they were going over to
the Couch home to “rip the lady off,” but.after the defendant kicked open
the door and entered, he started “beating on her and rubbing all over.” RP
2643, Some time between 3:00 and 4:00 a.m. on January 25, 1997, one of
the defendant’s nieces woke up and moved from one part of the house to
another to sleep. RP 2623. At that time, she looked throughout the house
for the defendant, she saw Burks and Anthony asleep, but the defendant
was not in the house at that time. RP 2623-24

The next morning, neighbors of the Couches came to pick up Mrs.
Couc.h. RP 2394. Whén one of them knocked on the front door, it swung
open because it was not closed tight. RP 2395. A broken piece of door
frame and the door “striker plate” were lying on the floor just inside the
house. RP 2396. They went inside and found Mrs. Couch lying dead in
the bathtub. RP 2398-99. Mr. Couch, who was bedridden after having
several strokes, was in his bed in a downstairs bedroom. RP 2396-97. A
telephone, normally within Mr. Couch’s reach on a nightstand, was on the
floor inside the closet in his room. RP 2398-99. Mrs. Couch would often

sleep on the couch in her husband’s bedroom downstairs. RP 2977-78.
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Mrs. Couch’s purse was lying open on the floor in a hallway.
There was white powder strewn all over the living room floor and
furniture, as.well as on the floors and bedding in two bedrooms. RP 2407,
‘There was a wet sponge on the banister rail and swirl marks on some
furniture as if an attempt to clean up had been made. RP 2455. One of the
bedspreads had a very large blood stain, with a large chunk of body tissue
init. RP 2474. Several hairs were collected from the bedspread. RP
2490.

Mrs. Couch was lying face up in the bathtub. RP 2406. There
were several inches of bloody water in the tub, and she was naked from
the waist down. RP 2398. There was bloody ;cissue directly below her
vagina on the bottom of the bathtub. RP 2688-89. Her vaginal area was
covered with a smeared white substance and appeared to have been
scrubbed. RP 2406. There was a strong chemical smell in the bathroom.
RP 2407.

Mrs. Couch’s face was co{lered with several soéking wet towels,
which were the source of the strong chemical smell. RP 2696-97. There
was an empt'y can of “Goof Off” in the bathroom, which was later
‘determined to be the source of the smell and the substance that soaked the
towels on Mrs. Couch’s face. RP 2432. When the towels were removed
so Mrs. Couch’s face could be seeﬁ, her skin had been chemicé‘lly burned
and was “sloughing” off. RP 2687-88. Mrs. Couch’s nostrils were full of

a White substance. RP 2729-30.
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During autopsy, it was determined that Mrs. Couch suffered a large
and significant laceration of her vagina at the innermost wall. RP 2717-
19. That injury was made by a foreign object that had penetrated her
vagina and occurred while Mrs. Couch was alive. RP 2720-21. Mrs.
Couch inhaled a significant amount of fumes from the Goof Off cleanser,
suffocating her to death. RP 2731. She had 21.2 rﬁg/l of xylene in her
bloodstream at the time of her death, where any amount over 3 mg/l can
be fatal. RP 2674, 2677-78. Mrs. Couch also had damage to her throat,
including a 1broken hyoid bone that was evidence of being strangled to
death.’ RP 2730-33. Mrs. Couch was alive when she was in the bathtub,
as evidence by her bleeding and the fact that she inhaled xylene from the
Goof Off on the towels. RP 2733-34.

The morning Mrs. Couch was discovéred dead, the defendant had
~ cigarettes to smoke, where the night befo;e he had been borrowing them
from his brother. RP 2528. The cigarettes were Kooi Mild cigarettes,
which the defendant had never been seen smoking before that day. RP
2528. The defendant also had cans of Coke and Pepsi and Bud Light and
Budweiser; he had cans of Coke and Pepsi hidden under his bed. RP
2528, 2532-33. He cooked several small packages of meat that did not
have a regular store label on them aﬁd that were not normally seen at

Cozetta Taylor’s house. RP 2533-34. After the police arrived across the

* The Couches kept Goof Off in the garage of the house. RP 2979.
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street, the defendant washed clothing twice, and what he washed was just
the clothing he had been wearing the night before. RP 2535-36.

That same morning, the defendant showed several members of his
family a small ring that was a plain gold band. RP 2512-15. The ring did
not fit all the way down on his finger but stopped about halfway down his
pinkie finger. RP 2617. Cozetta Taylor had never seen that rihg before
that morning, and the defendant offered to sell the ring to her. RP 2515.
Mrs. Couch’s children said she wore a plain gold wedding band, and a
picture was found in her wallet that showed her wearing that tyi)e of ring.
RP 2979. That ring could not be found when Mrs. Couch’s daughter went
through her things after her death. RP 2981. When Mrs. Couch was
found dead, she was not weariﬁg any jewelry. |

During a search warrant served on the Taylor residence, police
recovered the packaging from the meat, cigarette cartons, and cans of
Pepsi. The meat and cigarettes Wefe purchased from the Ft. Lewis
commissary, where Mrs. Couch shopped, and receipts found in the Couch

residence showed the recent purchase of similar items. RP 2973-74. Mr.

- § The search warrant was obtained after multiple members of the defendant’s family
were interviewed. Those interviews also gave the police probable cause to search for a
pair of Sears-brand “Die Hard” boots, which would yield DNA from tiny blood stains
that would inculpate the defendant in the stomping death of Jane Hungerford-Trapp in
April of 1996. The defendant was eventually charged with and convicted of Murder 2 in
2006, a conviction which was presented to the jury in this penalty phase and has been
affirmed on appeal. Stafe v. Davis, 146 Wn. App. 1037, rev. denied, 165 Wn.2d 1030
(2009).
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Couch smoked Kool Mild cigarettes. RP 2974. Mrs. Couch’s fingerprint
was found on one of the cigarette cartons. RP 2777, 2790-91.

The defendant’s tennis shoes were also collected from his _
mother’s house. RP 2771-72. The shoes had a white powdery substance
on them, which was ghemically tested to be consistent with Comet
cleanser. RP 2810. The shoes also had small blood stains on them. RP
2818-24. DNA profiles were obtained from Mrs. Couch’s blood, from the
defendant’s blood, and from the blood found on the defendant’s tennis
shoes. RP 2914. That DNA processing determined the defendant was
excluded as the source of the blood, but Mrs. Couch was not. RP 2918-
19; see also Plaintiff’s Exhibit 219 (table setting out probabilities ofa
random match). A |

The defendant’s family also told police the defendant watched the
police presence at the Couch home that morning. At one point he saw a
‘woman that was also a neighbor of the Taylors and Couches talking to
police, and he made the .statement: “that bitch [is] next.” RP 2605 (quote
of Lisa Taylor at first triai in 1998).

, After the defendant was in jail, he was in the same “tank” as an
inmate named Shelby Johnson. RP 2838. The defendant and Johnson had
a conversation about the newspaper one day. RP 2838-39. The defendant
was “agitated” about something he thought was in the paper. RP 2841. |
Johnson did not turn over the newspaper immediately, and the defendant

said: “I may have killed the old fucking bitch, but I did not rape the old
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bitch.” RP 2843. “If the paper says I raped the old bitch, I am gonna file

a suit against them.” RP 2843.

b. Facts relating to penalty phase hearing

The State presented the defendant’s criminal history to the jury,
which included convictions for second degree robbery in 1986, second
degree perjury in 1986, fourth degree assault in 1998, second degree
assault with a deadly weapon enhancement and first degree criminal
trespass in 1990, driving without a license in 1992, third degree theft in
1992, driving without a license in 1993, domestic violence violation of a
protection order in 1995, and second degree murder in 2006.” RP 2954~
2967; RP 3080-82; Plaintiff’s Exhibits 193-193A, 194-196, 198-200,
221-221A.

The defendant put on a case in the penalty phase. In that case, the
defense called Richard Kolbell, Ph.D, Dr. Barbara Jessen, Dr. Zakee
Matthews, Kenneth Muscatel, Ph.D, Cozetta Taylor, and Donnie
Cunningham.

Dr. Kolbell, a neuropsychologist, testified that he gave defendant a
battery of tests to assess his ability to concentrate, pay attentibn, track
conversations, reason, problem solve, exercise judgment, make decisions
and control impulses, as well as testing his memory and language

function. RP 3096-99, 3141-42. After this testing, Dr. Kolbell concluded

v
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that defendant’s full scale IQ was 68, which is in the “borderline to mildly
impaired” range. RP 3100. But when Dr. Kolbell took into account how
defendant actually functions on a daily basis, he concluded that defendant
“is better characterized as functioning in the borderline range than the
impaired or mentally retarded range.” RP 3108, 3153-55. Dr. Kolbell
testified that standard IQ tests are reformatted about every 15 years to take
into account better education and information sources that were not
available in the past as far as establishing a “norm” and that giving a
person a test formatted for an outdated norm will produce an inaccurate
result. RP 3106. Dr. Kolbell did not use the same test as had been given
defendant in the past. RP 3111.

As aresult of his testing, Dr. Kolbell diagnosed defendant as
having a “cognitive disorder, not otherwise specified,” which he said
meant the many of the defendant’s mental abilities were impaired. RP
3118. Dr. Kolbell also diagnosed defendant as having an anti-social
personality disorder. RP 3119. Dr. Kolbell acknowledged that doctors
examining defendant in the past thought that he was malingering and that
he was trying to present himself as more impaired than what he was. RP
3158-61. Dr. Kolbell opined that defendant has the ability to follow the
rules and that he knows right from wrong. RP 3167. He testified that

people with antisocial personality disorders may be persistent liars, have

" This murder was committed in April of 1996.
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recurring difficulties with the law, violate the rights of others, have an
extreme sense of entitlement, engage in aggressive and violent behavior,
have a low tolerance for boredom, lack remorse for hurting others, and
show impulsiveness. RP 3169-70. Dr. Kolbell agreed that all of these
descriptofs could be applied to defendant. RP 3170. Dr. Kolbell testified
that he wasn’t retained to assess defendant’s cognitive abilities at the time
of the crime but what they were in 2006. RP 3177. Dr. Kolbell agreed
that from a review of the police report, it appeared defendant had very -
goal directed behavior when conimitting the crimes against Mrs. Couch.
RP 3179-81. Dr. Kolbell agreed that the circumstances of the crime as
well as defendanf;s efforts to destroy evidence showed é level of cognitive
functioning. RP 3180-81. )

Dr. Barbara J eésen testified that an MRI taken in 1997 show_ed no
physical abnormalities with defendant’s brain. RP 3208. Defendant also
submitted to an EEG in 1997, which examines electrical activity in the
brain. RP 3209-17. The EEG showed that defendanf had generalized
moderately severe slowing of his electrical ac_tivity. RP 3217. Dr. Jessen
testified that such slowing could be present from birtﬁ, could be the result
of infection or tréuma to the brain, it could be due to medications, or from
past alcohol and drug abuse or diabetes. RP 3217-3219, 3226. At the
time of the EEG, defendant was on medications that would account for the
.decreased electrical activity. RP 3218. Defendant also reported prior

alcohol and cocaine abuse that would account for the decreased activity.
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RP 3219. Dr. Jessen testified that you could not make a definitive
diagnosis as to the'cau'se by looking at the EEG. RP 3219. Dr. Jessen
testified that when she interviewed the defendant in 1997, he was alert and
oriented; he had no difficulty with his speech or in communicating with
her. RP 3219-22. Dr. Jessen concluded that there was no objective
evidence that defendant had any neurological deficits of a gross nature.
RP 3228, |

Dr. Zakee Matthews, a psychiatrist, testified the defendant had “a
major mental illness” and “a cognitive disorder.” RP 3296. Dr. Matthews
said the defendant’s cognitive disorder meant that “his brain is not
fuﬂctioning as your and my brain would be functioning” and “he has
difficulty processing, organizing information.” RP 3256. Dr. Matthews
based his opinion on the defendant’s poor pefformance in school,
including difficulty following throuvgh with tasks and learning difficulty;
in the doctor’s dpinion, this cognitive disorder or learning disability was a
sufficient basis to diagnose a_“mentai illness.” RP 3241-44. Dr. .
Matthews couid not state with reasonable psychiatl;ic certainty that
defendant suffered from dementia or that he was mentally retarded. RP
3287. Dr. Matthews did not diagnose defendant as having schizophrenia.
RP 3276, 3278. Dr. Matthews acknowledged that the manner in which
defendant committed his crime against Mrs. Couch did not show evidence

of disorganized behavior. RP 3307-08.
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Dr. Muscatel, a clinical psychologist, testified about his
examination and testing of the defendant; his opinion was that defendant
had a cognitive disordgr and psychotic disorder. RP 3356-75, 3396-98.
He discussed the differences in IQ scores that resulted from different
testing being done by 3 different mental health professionals (Drs. Cripe,
Kolbell, and himself), even though a couple of the tests were done justa
few months apart; he discussed factors that could or could not account for
these differences. RP 3382-94. Dr Muscatel did not find defendant to be
méntally retarded but stated he did test in the “borderline intellectual
range.” RP 3394-96. Dr. Muscatel included a second diagnosis of
“psychotic disorder not otherwise specified by history” based solely upon
defendant’s self reporting that he has auditory hallucinations and paranoidi
thoughts. RP 3399. Dr. Muscatel also diagnosed a personality disorder
with antisocial features. RP 3376, 3401. Dr. Muscatel indicated that he
would classify defendant as having mild to moderate neuropsychological
difficulties and that there are thousands , if ﬁot millions, of peoplé iﬁ this
country that have similar disabilities. RP 3403.

In addition to this evidence regarding defendant’s mental
condition, the defense admitted defendant’s school records showing that
he took special education classes. RP 3350; Defendant’s Exhibit 223. He
also presented testimony from his mother and brother.

Cozetta Taylor, defendant’s mother, testified that defendant was

born in 1959, the fourth of her seven children. RP 3419-21. The
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defendant’s father, George Davis, left in 1960 and had no part in raising
defendant. Id She testified that he was put in some special education
classes and that he did “sometimes okay” in these. RP 3423. Sometime in
1966 or °67, Mr. Jones came into defendant’s life in a surrogate father
role. RP 3424-25. Mr. Jones was strict with the children and would give
“whoopings” with a belt for misbehavior; defendant got the most of these.
RP 3425. Ms. Taylor testified that defendant stayed in school until the
el¢venth grade then went into the Army.for several years. RP 3427-28.
Defendant was proud of his military service. RP 3431. She indicated that
most of her children and numerous grandchildren live locally and that it is
a close family. RP 343 1-33. She testified that she loves her son very
much despite what he has done. RP 3431.

Donnie Cunningham, defendant’s youﬁger brother, testified that he
was very close with the defendant and they would do sports and “everyday
normal kid stuff” together. RP 3434-35. He indicated that his older
brother was behind other kids in school and did not have a lot of friends
thefé; he suffered some taﬁnting-being called slow. RP 3435-36. Mr.
Cunningham also described Mr. Jones as a strict disciplinarian; he testified
that both he and defendant got “whoopings,” but that defendant got mdre,
usually for not doing something he had been told to do. RP 3437-38. He
" testified that after Mr. Jones passed, that defendant started getting info
trouble in small ways, but then defendant went into the Army. RP 3439.

Defendant later lived with his bfother in Renton for about a year;
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defendant got a job which he kept until the company downsized and he
was laid off. RP 3439-42. Mr. Cunningham testified that -despite what
defendant has done - he still loves his brother. RP 3442. Mr.
Cunningham saw his brother the night he murdered Ms Couch; he did not
see anything about his brother’s mental condition that night which caused
him any concern. RP 3442-45.

In rebuttal, the State presented the testimony of Tacoma Police
Department Sgt. Tom Davidson. RP 3455 —3566. Sgt. Davidson testified
about his contact with the defendant just a few days after Mrs. Couch was
murdered, saying the defendant understood his rights, made eye contact
with the person to whom he was speaking at the time, and was able to
change the subject without appearing confused or losing track. RP 3464—
66. In that interview, which included four different detectives and lasted
about two and one-half hours, the defendant never did anything to give

Sgt. Davidson any question about his mental functioning. RP 3463, 3466.

C. ARGUMENT.
1. THE TRIAL COURT PROPERLY DENIED THE
DEFENDANT’S MOTION FOR RECUSAL THAT
WAS BASED ON EX PARTE
COMMUNICATION FROM THE JUDGE TO THE
STATE.
The defendant asked the trial court to recuse itself from presiding

over this matter based on “ex parte communication with the State,” which

made the trial court appear to be biased. The trial court denied that
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motion, which the defendant now claims was error. That claim should
fail.

The term “ex parte communication” is defined as “communication
between counsel and the court when opposing counsel is not present.”
State v. Watson, 155 Wn.2d 574, 579, 122 P.3d 903 (2005)(quoting
Black’s Law Dictionary 296 (8™ ed. 2004)). The term “ex parte” is further
defined as “[d]one or made at the instance and for the benefit of one party
only, and without notice to, or argument by, any person adversely
interested; of or relating to court action taken by one party without notice
to the other.” Watson, at 579 (quoting Black’s Law Dictionary, at 616). "

Communications between the court and one party are prdhibited
both by the Rules of Professional Conduct and the Code of Judicial
Conduct.

Judges should accord every person who is legally interested

in a proceeding, or that person’s lawyer, full right to be

heard according to law, and except as authorized by law,

neither initiate nor consider ex parte or other

communications concerning a pending or impending

proceeding.

CIC 3(A)4). Further, the Judicial Code requires:

Judges should disqualify themselves in a proceeding in
which their impartiality might be reasonably questioned.
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CJC 3(C)(1). Read in conjunction, these two provisions appear to suggest
‘the primary purpose of the prohibition against ex parte communication is
for the court to avoid the appearance of bias or unfairness.

When a parfy requests the court disqualify itself, the standard is not
actual prejudice; the appearance 6f partiality is sufficient to erode public
conﬁdencé in the judicial system. Sherman v. State, 128 Wn.2d 164, 205,
905 P.2d 355 (1995). The test for partiality is an objective test that uses a
reasonable person standard and assumes that person knows all the facts.
Id., at 206. Ultimately, not all ex parte communication warrants the trial
court’s disqualification. If a reasonable person with knowledge of all the
facts would question whether the judge was still impartial based on some
action taken or not taken, the judge should recuse himseif from further
involvement in the case. Ifa reason'able person with knowledge of all the
facts would conclude the trial court was still impartial in the case, the
judge should not have to recuse himself.

In the instént case, the defendant requested the trial court recﬁse
itself from further proceedings in this éase. Defendant;s Motion for
Recusal, CP 655; Memoraﬁdum in Support of Moﬁon for Recusal, CP 637.
—654. The State filed a response. State’s Response to Motion for
Recusal, CP 656 — 661. On November 3, 2006, the court held a hearing -

. on the defendant’s motion. Verbatim Report of Proceedings, hereinafter
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“11/3/06 RP,” 1 —28. The court set forth written findings of fact and
conclusions of law denying the defendant’s motion. Findings of Fact and
Conclusions of Law on Motion for Recusal for Ex Parte Contact, CP 943 —
948. The defendant’s motion concerned contact between the court and
one of the deputy prosecutors on October 24, 2006.

That morning, the judge’s court reporter contacted one of the
deputy prosecutors to tell him to come to the courtroom at 1:30 p.m. that
afternoon. (The facts below come from the parties’ briefs.) Shortly before
that time, the judge saw the other deputy prosecutor in the case in a public
hallway. The court required the deputy prosecutor to follow him to
chambers, where the court directed the deputy to complete a scheduling
order setting a new trial for the beginning of the penalty phase hearing.
The court directed the deputy prosecutor to sign the order acknowledging
he had received it, and the court ordered the deputy prosecutor to provide
a copy of the order to defense counsel. The deputy prosecutor complied
with the court. During the time the deputy prosecutor was in the jﬁdge’s
chambers, there was no conversation between them about the substance of
the case, nor was there any discussion about the State’s opinion about the
action being taken by the judge.

The State concedes the contact between the judge and the deputy

prosecutor comes within the definition of ex parte communication. The
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question in this case is not simply whether the court engaged in ex parte
communication, however. The question is whether a reasonable person
with knowledge of all the facts would conclude the court’s action causes it
to appear biased or unfair. The answer to that question is no.

In January of 2006, the trial court signed an ordér continuing the
penalty phase hearing on defense motion to the date of January 8, 2007,
See-Order Continuing Penalty Phase Hearing for the Final Time, CP 621.

* On October 24, 2006, th¢ court directed the State to prepare an order that
changed the date of the penalty phase hearing. See Scheduling Order, CP
622. There is no allegation being made that the court engaged the deputy
prosecutor in any discussion about the case, particularly the scheduling of
the penalty phase hearing. The court simply used the deputy prosecutor as
the person to write down the dates the cdim had chosen on its own
initiative. Nothing happened during the time the deputy prosecutorl was
completing the order that related to the case itself. The deputy
prosecutor’s actions were no different than if the court had used its judicial
assistant to fill out the scheduling order and provide it.to the parties.

The critical factor that is missing from the defendant’s claim of
error here is the existence of any appearance of unfairness. Neither the
State nor defense was consulted about the court’s decision to change the

date of the penalty phase hearing. Neither party was aware the court was
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considering it until the court ordered its decision reduced to writing.
There is no argument to be made that the Sfate benefited from the court’s
action of that the defendant suffered from it. The facts are the State was
not seeking an accelerated penalty phase hearing date, and the defense was
not seeking an accelerated penalty phase hearing. The court’s action
affected each party equally. If a reasonable person were told those facts, it
could not conclude the trial court was biased or ﬁnfair towards one party.
The court’s actions in the instant. case gain context when compared
with several other situations. In one, a trial court judge was reviewing an
‘administrative judge’s decision to terminate a doctor employed by the
State on grounds he was using drugs. Slzerman v. State, 128 Wn.2d 164,
905 P.2d 355 (1995). While hearing the case, the judge directed an
employee to gather information about how a doctor is monitored when -
recovering from drug addiction. The Washingtqn Supreme Court found
this action should havé resulted in recusal as the in_formatioh received by
the judge, even if inadvertent, was relevant to an important issue in the
case before him at the time. Sherman, at 206.
Another case where the question of whether ex parte

communication creates an appearance of partiality in which a judge should
have recused himself arose in the context of Justice Richard Sanders visit

to the Special Commitment Center (SCC) on McNeil Island. In re
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Discipline of Richard Sanders, 159 Wn.2d 517, 145 P.3d 1208 (2006).
Justice Sanders visited the SCC while several residents had cases
challenging their detention pending before the Washington Supreme
Court. Sanders, at 521. While there, Justice Sanders spoke with
residents, several of whom had cases pending, about tileir ability to éontrol
their sexual urges; volitional control was an issue before the court on the
pending cases. Sanders, at 522. The Washington Supreme Court said
Justice Sanders’ actions “created serious concern . . . about the appearance
of partiality.” Sanders, 159 Wn.2d at 523.

The key factor in these cases appears to be whether the judge has
communication that directly relates to the subject matter of the case that is
pending in the court. If so, the judge should recuse himself from further
involvement in the case. But if the communication does not affect the
court’s determination of any issue, then even if the communication should
not have occurred, recusal is not necessary because the trial court’s
imioartiality cannot reasonably be questioned.

In the instant case, the communication from the court to the deputy
prosecutor was a direction to reduce a previously made decision to writing
and to provide the resulting order to the other side. The communication
from the court was not for the purpose of obtaining any information about

the case. There was no information exchanged during the communication
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that affected the court’s decision or that caused the decision to be made
one way or another. At the time of the communication, there was no
motion pending before the court about the schedule of the penalty phase
hearing. In fact, the communication itself simply informed the State of the
court’s decision and ordered the State to convey that same information to
the defense. The court could have, and should have, chosen a different
means to communicate its decision to change the date of the penalty phase
hearing, but the specific manner chosen affected both parties the same and
does not create an appearance of partiality.

The court’s continuing impartiality can also be seen in its actions
after the ex parte communication occurred. After denying the defendant’s
motion to recuse itself, the trial court granted a motion, brought by the
defense and agreed to by the State, to continue the penalty phase hearing,
not just back to the date that had originally been set, but to a date further
out that the defense sought.

The trial court did not violate the appearance of fairness, or create
an appearance of partiality, when it communicated its decision to change
the date of the penalty phase hearing to the State without defense counsel
present. Thc? court’s denial of the defendant’s motion to recuse itself for

ex parte communication was proper and should be upheld.
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2. THE TRIAL COURT PROPERLY EXERCISED
ITS DISCRETION IN EXCUSING TWO JURORS
FOR CAUSE SO THAT DEFENDANT’S CASE
WAS TRIED BY A FAIR AND IMPARTIAL
JURY.

The Sixth Amgndment. guarantees a defendant the right to a trial by
a fair and impartial jury. State v. Brett, 126 Wn.2d 136, 157, 892 P.2d 29
(1995)(citing State v. Rupe, 108 Wn.2d 734, 748, 743 P.2d 210 (1987),
cert. denied, 486 U.S. 1061 (1988)). To ensure this right, a juror may be
excused for cause if his views would “prevent or substantially impair the
performance of his duties as a juror in accordance with his instructiéns and
his oath.” State v. Hughes, 106 Wn.2d 176, 181, 721 P.2d 902 (1986)
(quoting Wainwright v. Witt, 469 U.S. 412,424,105 S. Ct. 844,83 L. Ed
2d 841 (1985)); see also RCW 4.44.170(2). |

In death penalty cases improper removal of a member of the venire
for cause is scrutinized more closely where removal is based on that
person’s opposition to the death penalty. See Gray v. Mississippi, 481
U.S. 648, 107 S. Ct. 2045, 95 L. Ed. 2d 622 (1987)." In Witherspoon v.
Illinois, 391 U.S. 510, 8’8 S. Ct. 1770, 20 L. Ed. 2d 776 (1968), the
Supreme Court held that “a séntence of death cannot be carried out if the
jury that imposed or recbmmended it was chosen by excluding Veniremén
for cause simply because they voiced general objections to the death
penalty or expressed conscieﬁtious or religibus scruples against its

infliction.” 391 U.S., at 522. The defendant showing a juror’s exclusion
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done in violation of the principles set forth Witherspoon, is entitled to a
new penalty hearing. Davis v. Georgia, 429 U.S. 122,97 S. Ct. 399, 50 L.
Ed. 2d 339 (1976). But when a juror is erroneously excluded for cause for
reasons other than her views on capital punishment, defendant is not
entitled to the same automatic remedy of a new proceeding. As a general
rule, a trial court’s erroneous venire rulings do not constitute reversible
constitutional error “so long as the jury that sits is impartial.” United
States v. Martinez-Salazar, 528 U.S. 304, 313, 120 S. Ct. 774, 145 L. Ed.
2d 792 (2000)(quoting Ross v. Oklahoma, 487 U.S. 81, 88, 108 S. Ct.
2273, 101 L. Ed. 2d 80 (1988)); see also United States v. Prati, 861 F.2d
82, 87 (5th Cir.1988)(“Only in very limited ’circumstances ... will such an
unintentional mistake warrant reversal of a conviction.”). In Ross, the
Supreme Court stated:

We decline to extend the rule of Gray beyond its context:
the erroneous “Witherspoon exclusion” of a qualified juror
in a capital case. We think the broad language used by the
Gray Court is too sweeping to be applied literally, and is
best understood in the context of the facts there involved.

Ross, 487 U.S. at 87-88, 108 S. Ct. 2273 (internal citation omitted)
When the trial court’s erroneous exclusion is not founded in
" Witherspoon, then the pertinent inquiry is that set forth in Ross: whether
the jurors that actually sat were impartial as required by the sixth

amendment. Jones v. Dretke, 375 F.3d 352, 356 (5™ Cir. 2004).
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a. The trial court acted within its discretion in
excusing Juror 1 on the State’s challenge for
cause.

The defendant argues the trial court abused its discretion in
excusing Juror 1, whom the State challenged for cause. This argument
should be rejected. The record supports the conclusion that the juror’s
feelings about being personally involved in a death decision would have
prevented or substantially impaired her ability to perform her duty.

The process of “death qualifying” a jury in a capital case has
consistently been upheld by the United States Supreme Court and has
specifically been upheld in Washing‘ton.‘ State v. Gentry, 125 Wn.2d 570,
634, 888 P.2d 1105 (1995)(citations omitted). Attorneys may question a
prospective juror about the death ﬁeﬁalty and challenge the juror for cause
if the juror’s views on capital punishment would prevent or substantially
impair the juror’s performance of his or her duties. Gentry, 125 Wn.2d at
634. Itis not required that the juror’s bias be “unmistakably clear” before
dismissal for cause is permissible. Witt, 469 U.S. at 424-25, 105 S. Ct.
844 (rejecting the test set forth in Wz"tlzersp_oon v. Illinois, 391 U.S. 510,
88 S. Ct. 1770, 20 L. Ed. 2d 776 (1968)). A trial judge can dismiss a juror
when “left with the definite impression that a prospective juror would be
unable to faithfully and impartially apply the law.” Witt, 469 U.S. at 425-
26, 105 S. Ct. 844; State v. Gregory, 158 Wn.2d 759, 813, 147 P.3d 1201,

1230 (2006). The issue for the-trial court is whether a juror can
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“ultimately defer to the rule of law” despite having some scruples about
capital punishment. Gregory, 158 Wn.2d at 814.

Ultimately, the determination of whether a juror can set aside -their
personal feelings and follow the law involves a factual determination
about the juror’s credibility. /d. This Court and the United States
Supreme Court have recognized that a reviewing court must give
deference to a trial court’s factual finding that a proépecﬁve juror’s views

on the death penalty would prevent the juror from trying the case fairly

- and impartially. Wainwright, 469 U.S. at 425-26; State v. Gregory, 158

Wn.2d at 813; Gentry, 125 Wn.2d at 634. “[T]he maﬁnér of the juror
while testifying is oftentimes more indicative of the real character of his
opinion than his words. That is seen below, but cannot always be spread
upon the record. . . .” Wainwright, 469 U.S. at 428 n.9 (quoting Reynolds
v. United States, 98 U.S. 145, 156-57, 25 L. Ed. 244 (1879)). “The trial
judge is in the bcstAposition upon observation of the juror’s demeanor to
evaluate the fequnses and determine if the juror would be impartial.”
Brett, 126 Wn.2d at 158 (citing Rupe, 108 Wn.2d at 749).

Accordingly, a trial court’s ruling in a capital case on a challenge
toa prospective juror for cause will not be reversed absent a manifest
abuse of discretion. Gregory, 158 Wn.2d at 813-14; Gentry, 125 Wn.2d at

634. “The question is not whether [the reviewing court] might disagree

with the trial court’s findings, but whether those findings are fairly

supported by the record.” Gentry, 125 Wn.2d at 635 (citing Wainwright,
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469 U.S. at 434).

All prospective jurors in this case were required to fill out a
lengthy written questionnaire. See CP 1168-1188. The questionnaire
included extensive questions regarding the jurors’ views on the death !
penalty. Id The questionnaires were completed on April 3, 2007. CP
1128. The jurors were then questioned individually by the attorneys and
the court outside the presence of other jurors over several days. CP 1129-

43,

In her questionnaire, Juror No. 1, who was twenty years old, |
indicated that she was neutral about the death penalty and that she hadn’t !
given it much thought. Juror No.l Questionnaire at p. 5. She indicated '
that she thought the death penalty was generally appropriate in murder
cases. Id. at pp. 6, 8. In her questionnaire she indicated that she thought
she would be personally capable of voting to impose the death penalty. Id.
at p.9. ’ ) ‘ :

A week after completing her questionnaire, Juror No. 1 was €
brought in to court for individualized questioning. RP 304-308. She
indicated that she still thought that the death penalty was an appropriate
punishment for murder but that, as she thought about it, she became
unsure if she wanted to be in a position where she had to decide
someone’s fate. RP 315. She indicated that she would probably vote for
life because she would not want to have it on her conscience that she was

sending someone to his death. RP 318, 333. When the court asked Juror
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No. 1 which of the following two statements best described how she felt:
1) under no circumstance would you consider voting for the death penalty;
or 2) you could consider the death penalty in an appropriate case; Juror
No. 1 indicated that the first statement better articulated her position. RP
333-34. Upon questioning, Juror No 1 gave some seemingly contradictory
answers as to her views about the death penalty and whether she would be
able to return a death verdict. RP 352. But ultimately, under questioning
by defense counsel, Juror No. 1 indicated clearly that while she felt the
death penalty was appropriate for serial killers, such as Ted Bundy, she
could not personally make such a decision. RP 367.

DEFENSE COUNSEL: Well, there are cases that are
appropriate?

JUROR NO. 1: Yes.

DEFENSE COUNSEL: Okay. And what you are saying is
—tell me if I’'m wrong—is that even in an appropriate case,
you couldn’t?

JUROR NO 1: Idon’t think —I don’t think I could
personally do it, no. I don’t think I would feel comfortable
with making that decision.

DEFENSE COUNSEL: Under any circumstance?

JUROR NO. 1: Under any.

DEFENSE COUNSEL: Pardon?

JUROR NO. 1: Yeah, under any circumstance.
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RP 367-68. The court granted the State’s challenge for cause shortly after
her responses to these questions. RP 368-69.

The record supports the trial court’s finding that the juror’s views
about the death penalty would have substantially impairéd her ability to
follow the court’s instructions. The trial court had the opportunity to
observe the juror’s demeanor as she responded to questions from the
attorneys. As the questioning pro gfessed it became clear that while Juror
No. 1 did not have a philosophical opposition to the death penalty on an
abstract level, on a practical level she co.uld not vote for a death verdict.

" Juror No. 1 thought that she would be incapable of returning a death
verdict - even in a situation where thev penalty was appropriate- because of
how she would feel about her personal involvement in such a decision.
Juror No. 1, indicated that she would feel “bad” or “guilty” if she did so
énd that her personal feelings would get in the way. RP 352, 368.

It is not unreasonable for there to be a degree of disconnect
betweeﬁ a person’s intellectual or abstract beliefs and that same person’s
ability to act in coﬁformity with those beliefs on a concrete level. A
person might believe that employment as a soldier, law-enforcement
officer, or firefighter is a noble and honorable profession, yet know that,
personally, she lacks thé courage needed to pursue such a calling. A
person might believe that citizens should have the right to own guns, yet
be completely uncquortable with the idea of owning a gun herself, or .

having one in the house. A trial court is not limited to disqualifying only
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those jurors who would never (or always) vote for the death penalty, Witt,
469 U.S. at 421, but can excuse those who cannot set aside their own
predilections in deference to the rule of law. Lockhart v. McCree, 476
U.S. 162, 176, 106 S. Ct. 1758, 1766-67, 90 L. Ed. 2d 137 (1986). Juror
No. 1 recognized that while she was not philosophically opposed to the
death penalty, she was uncomfortable lwith having any personal
participation in the death decision. Her focus was not on following the
law, but rather how she wquld feel about having a hand in saying that
someone else should die. Juror No. 1°s responses indicate that she could
not put aside her own personal feelings and follow the law. Such answers
demonstrate thatlthis juror held perlsonal views that would substantially
impair her ability to perform thé duties of a juror. The trial court did not

abuse its discretion in removing her for cause.

b. The trial court acted within its discretion in
excusing Juror 39 for cause based upon her
having information that the defendant had
been shackled in the prior proceeding.

RCW 4.44.170 sets forth the grounds upon which jurors may be
removed for cause. Jurors may be removed forr cause if they: (1) pdsséss
a state of mind “which satisfies the court that the challenged person cannot
try the. issue impértially and without prejudice,” (2) if they are related to
one of the parties, (3) if they have sat on a jury in a previous trial of the

same case, or (4) if they have an interest in the litigation. RCW 4.44.170,
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.180. The trial court’s dismissal of a prospective juror in a capital case
will not be reversed on appeal absent a manifest abuse of discretion. State
v. Elmore, 139 Wn.2d 250, 278-79, 985 P.2d 289 (1999). An abuse of
-discretion is present only if there is a clear showing that the exercise of
dispretion was manifestly unreasonable, based on untenable grounds, or
based on untenable reasons.” Moreman v. Butcher, 126 Wn.2d 36, 40,
891 P.2d 725 (1995). A decision is “manifestly unreasonable” if the court
adopts a view that no reasonable person would take despite applying the
correct legal standard to the supported facts. State v. Lewis, 115 Wn.2d
294, 298-99, 797 P.2d 922 (1990). A decision is based “on untenable
grounds” or made “for untenable reasons” if it rests on facts unsupported
in the record or was reached by applying the wrong legal standard.” State
v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003).

Here fhe trial court properly excused Juror 39 because she
possessed information about the first trial that would prejudice her ability
to fairly do her duty in deciding whether the death penalty would be

imposed. The reason for this excusal is rooted in the .procedural history of
this case.

Thi‘s case was back in the trial court for a new penalty phase

~ hearing because the defendant had béeﬁ successful in his collateral attack
on his sentence. In re PRP of Davis, 152 Wn.2d 647, lQl P.3d 1 (2004).

Defendant had been shackled in the first trial without the trial court having

-34 - Response Brief.doc



found that extraordinary circumstahces8 existed to justify such action.
Davis, 152 Wn.2d at 693-98. After a reference hearing on defendant’s
personal restraint petition, this Court determined that despite efforts to
hide the defendant’s shackles “one juror saw Davis in shackles for brief
glimpses on two occasions during the guilt phase [and that n]o jurors saw
Davis in shackles during the penalty phase.” Id. at 704. The Court
described these glimpses as being “partial and fleeting.” Id. at 705. The
Court found that this un-objected to shackling was harmless as to the gﬁilt
phase because there was overwhelming evidence of defendant’s guilt. Id.
at 698-702. But in addressing whether this error could be harmless as to
the penalty phase, the Court noted that the inquiry changed with regard to
the penalty phase and became:

‘[W]hether there is a reasonable possibility that, absent
errors, the sentencer-including an appellate court, to the
extent it independently reweighs the evidence-would have
concluded that the balance of aggravating and mitigating
circumstances did not warrant death.” Prejudice is shown
when there is a reasonable probability that, absent the error,
the jury “would have concluded that the balance of
aggravating and mitigating circumstances did not warrant
death.’

Davis, 152 Wn.2d at 702, quoting Strickland v. Wash'ington, 466 U.S.

668, 695, 104 S. Ct. 2052, 80 L. Ed. 2d 674(1984)(internal citations

8 Shackling may be permissible when there is evidence which indicates that the defendant
poses an imminent risk of escape, that the defendant intends to injure someone in the
courtroom, or that the defendant cannot behave in an orderly manner while in the
courtroom. Davis 152 at 695.
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omitted)(brackets in original). In the penalty phase, a jury properly
considers a defendant’s character and tries to assess his future
dangerousness or the probable lack of future dangerousness which is a far
more subjective task that what a juror is asked to do in the guilt phase.
Davis, 152 Wn.2d 704. A defendant is prejudiced by a jury seeing him in
shackles during trial because it might conclude that the judge views the
defendant as a dangerous man with uncontrollable behavior. Id. at 693,
705. The court in Davis concluded that the one juror’s two partial and
fleeting glimpses of Davis’s shackles was prejudicial and that it could not
find that this error was harmless as to the penalty phase; the -court
remanded for a new penalty hearing. Davis at 705.

In trying to seat a new jury for this second penalty phase heafing,
the following occurred during the questioning of Juror No. 39. Both
prosecution and defense counsel had questioned this juror and passed her
for a challenge for cause. RP 859, 862. Before leaving the courtroom,
Juror No. 39 indicated that she had a question and then disclosed that her
husband had talked to her about the case and that she heard something
before she had a chance to get him stopped. RP 862-864. She stated that
she heard the following:

He said that he thought the case was about that the
defendant was seen in leg irons and that had influenced the
decision of a jury member during the original trial and that
he thought that this is what this case was about is that there
were leg irons involved or something. And that’s all I
heard and all I know because I stopped him.
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RP 864. She stated that she had not discussed this with any of the other
jurors. RP 872. After the juror was sent back to the jury room, the court
discussed this development with counsel. Neither side moved to excuse
the juror for cause. RP 866-867. The court, however, expressed its
concern that this juror had virtually the same knowledge about the
defendant being in shackles as what had been known by the juror in the
first hearing and that, further, the Supremé Court -had found such
knowledge to be reversible error; the court articulated its belief that it was
risky to proceed with her on the jury and suggested that it would be best to
excuse her. RP 867-68. Neither side voiced objection to the court’s
proposal to excuse her for cause, although neither party thought that it was
required. RP 868-70. The court reached its decision stating:

It’s unfortunate, first of all that [her husband] went online
to find this information, and further that she couldn’t stop
him fast enough to keep him from talking about what he
found on the Internet. But, we are where we are and that
includes the very thing that they said was error, reversible
error.

We have a unique situation here in this type of a
proceeding, and I’m just, out of —as they always say—an
abundance of caution, I’m going to excuse her

So, bring her out, please. One more thing, for the record. I
think the record, other than this, would reflect that this juror
is intelligent, could be fair to both sides, would listen to the
evidence and make a conscientious decision based on the
evidence that is heard in this proceeding, but I can’t take a
chance and not follow the ruling of the court that she may
be tainted because she knows at one time, in one
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proceeding, that Mr. Davis was seen in shackles, which
carries with it, the court has said, an inference of he is
dangerous.

RP 870-71. Thus, it is clear that the trial court excused Juror 39 not
because of her beliefs for or against the death penalty under Wizt and
Witherspoon , but because she had outside’ information that could
improperly influence her decision on whether to return a death verdict.
This record does not demonstrate any abuse of discretion. Itis
clear that the _trial court was frying to insure that the jury in defendant’s
case was free from any improper and prejudicial information that could
taint the deliberative process in deciding whether to impose the death
penalty. The trial court was also concerned that failure to remove the juror
might result in a secoﬁd reversal leading to a third penalty phése. The.
court noted that the juror who had seen the shackles in the first trial had
.testiﬁed that this had had no impact on his deliberation, but this testimony
had not mattered to the Supreme Court’s analysis. RP 866. Defense
counsel agreed that from his reading of the decision “the Supreme Court
said it doesn’t matter whether the_ judge found this juror credible, it
doesn’t matter whethef the juror said it didn’t impact her[, but wlhat
mattered was that the juror saw shackles.” RP 870. This comment

indicates that the defense counsel agreed with the court’s reading of the

® Meaning information that would not be adduced during the penalty phase and properly
before the jury.
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prior ruling that any knowledge of the defendant being shackled would
preclude the juror from being able to fairly decide defendant’s fate. A trial
judge does not abuse his discretion by taking a step that promofes both
fairness to the defendant and judicial economy. When the court
announced its belief that excusing the juror was the safest coufse of action
and asked counsel for input, defendant not object to the court’s proposed
action or argue that this juror should not be excused. This is another
factor showing that the court was well withiﬁ its discretion in excusing the
juror.

Defendant relies upon State v. Rupe, 108 Wn.2d 734, 750, 743
P.2d 210 (1987) and Patton v. Yount, 467 U.S. 1025, 1035, 104 S. Ct.
2885, 81 L. Ed. 2d 847 (1984) to support his claim. Both of these cases
stand for the proposition that a juror’s .kr'lowledge of prior proceedings in
the same case does not necessarily establish juror bias requiring excusal
for cause. In Rupe, the trial court denied Rupe’s challenge for cause on a
juror who was aware that Rupe had been sentenced to death in a prior
proceeding and had successfully appealed that sentence. Rupe, 108
Wn.2d at 750. The trial éourt denied the challenge for cause after the juror
gave assurances that he could render a verdict based upon the evidence -
presented at the hearing. Id. This Court did not find the trial court’s
denial of the challenge for cause to be an abuse of discretion. At issue in
Rupe was Whether a juror’s knowledge that a prior jury had come to one

conclusion about whether Rupe should receive the death penalty would
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override thaf juror’s ability to assess the evidence for himself and come to
his own conclusion. After receiving the juror’s assurances that it would
not, the trial judge was convinced that it would not be a factor and denied
the challenge for cause. But in defendant’s case, it was not just that Juror
No. 39 knew that there had been a prior proceeding, it was that she knew
information about the defendant being shackled that should not be known
by any juror who would be deciding whether or not defendant should
receive the death penalty. This distinguishes the instant case from Rupe.
Moreover, just because the trial court’s deniél of the challenge for cause
was upheld in Rupe, does not mean that the trial court would have abused
- of discretion in granting Rupe’s challenge for cause. Rupe does not
control the facts presented here; defendant cannot show an abuse of
discretion, when the trial court acted to protect the defendant’s righttoa -
fair and impartial jury;

Finally, because the removal of Juror No. 39 was clearly for
reasons ot_her than her views about the death penalty, any error in excusing
her does not entitle defendant to a new penalty hearing. Rather under
Ross, defendant must show that the jurors 'who did sit on his panel were
not fair and impartial.. Defendant makes no claim on appeal that any of
the} jurors who decided his case were not fair and impartial and should
have been removed for cause.

. In the case now before the court, Juror No. 39 had information

virtually identical to information that this Court had deemed prejudicial to
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the penalty phase in an earlier decision in the same case. Given the prior
Supreme Court holding in In re PRP of Davis, the trial court’s concern
~ was reasonable and it actions appropriate. Defendant has failed to

demonstrate an abuse of discretion in removing Juror No. 39 for cause.

3. THE TRIAL COURT PROPERLY EXERCISED
ITS DISCRETION WHEN IT EXCLUDED
TESTIMONY FROM EULA BROOKS AND
LILLIE JONES.

This Court reviews rulings on the admissibility of evidence to
determine if the trial court manifestly abused its discretion. State v.
Stenson, 132 Wﬁ.Zd 668, 701, 940 P.2d 1239 (1997). The same stvan“dard
of review applies in a capital case as a non-capital case, but in a penalty
phase héaring, the court gives the issue “more searchiné scrutiny.” State
v. Gregory, 158 Wn.2d 759, 849, 147 P.3d 1201 (2006).

Generally, the rules of admissibility are relaxed in a penalty phase
hearing, because “[t]he Washington capital punishment statute requires
admission at the sentencing phase of ‘any rele\}ant evidence which it
deems to have probative value regardless of its admissibility under the
rules of evidence.’” State v. Bartholomew, 101 Wn.2d 631, 645, 683 P.2d
1079 (1984)1°(qu0ting RCW 10.95.060(3)). The relaxed standards for

evidence in a penalty phase are not without limitation, however.
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The phrase “any relevant evidence” means evidence that relates to
mitigation of punishment. Bartholomew, 101 Wn.2d at 645. In a capital
sentencing hearing, a “mitigating circumstance” is defined as “a fact about
either the offense or about the defendant.” See WPIC 31.07 (citing RCW
10.95.070, see Appendix C). Thus, at a penalty phase hearing, evidence is
admissible only if it relates to either the crime or the defendant and is
relevant to a determination of mitigation of punishment.

This court has further discussed the limitations on the evidence the
defendant may present in a penalty phase hearing, stating: “‘[m]itigating
evidence’ is not defined as any evidence, regardless of its content or
relevance, that would disincline the jury to impose the penalty of death.”
State v. Pirtle, 127 Wn.2d 628, 671, 904 P.2d 245 (1995). Rather,
“mitigating evidence is that which ‘in fairness and mercy, may be
considered as extenuating or reducing the degree or moral culpability.’”
Pirtle, at 671 (quoting Bartholomew, 101 Wn.2d at 647).

" Even relevant evidence is not always admissible in a capital case.
Washington follows standards set out by the United States Supreme Court
for admission of evidence in a penalty phase. See, e.g., Bartholomew, 101

Wn.2d at 645 (citing Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L.

Ed. 2d 973 (1978)).

1% Subsequent appellate history not listed.
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The Eighth Amendment to the United States Constitution allows
States to put a limit on the type of evidence that is admissible in a penalty
phase hearing of a capital case and the manner in which it is presented.
Oregon v. Guzek, 546 U.S. 517, 526,126 S. Ct. 1226, 163 L. Ed. 2d 1112
(2006). And the Washington Supreme Court has held for years that the
state constitution also allows for limits on what can be presented in a
penalty phase hearing. See Bartholomew, 101 Wn.2d at 640 (holding that
due process and cruel punishment clauses of the state constitution are
offended when evidence is admitted in a penalty phase without regard to
evidence rules).

| In this case, the defendant wanted to present a digital video

recording of Lillie Jones and Eula Brooks during his case-in-chief in the
penalty phase. The court heard an offer of proof that included watching
each of the videos. RP 3038-3058. After reviewing the interviews, the
court found that the videos were inadmissible both because they were not
relevant and because they were hearsay. RP 3054-55; 3058. The court’s
ruling was proper and should be upheld because the proffered testimony
was irrelevant, unreliable, and cumulative evidence.

Evidence is relevant if it has “any tendency to make the existence
of any fact that is of consequence to the determination of the action more

probable or less probable.” ER 401. In the context of a penalty phase
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hearing, evidence is only relevant if it has probative value and relates to
the defeﬁdant or to the circumstances of his offense. RCW 10.95.060;
WPIC 31.07.

Although under RCW 10.95.060, “the .court shall admit any
relevant evidence which it deems to have probative value regardless of its
admissibility under the rules of evidence,” the admissibility is not
| unfettered. ‘For example, this Court has approved fhe admission éf a
polygraph test - categorically inadmissible at trial - in a penalty phase
hearing. Bartholomew, 101 Wn.2d at 646. However, the Bartholomew
court held that the trial court can exclude the evidence when it finds that
the examiner was not qualified or the test was done improperly. Id.
Moreover, if the court does admit the polygraph, the examiner must testify
in court and be subject to cros‘s-examination. Id

The Bartholomew decision indicates that the linchpin of the
admissibility of mitigating evidence is its reliability. As such, the
evidence being offered, even if the content is relevant, must be presented
in an acceptable form. The relaxed rules of evidence do not include
eliminating the requirement that the evidence be presented from the
witness stand, under oath, and subject to cross-examination. See ER 603;
ER 612. Each of those requirements is critically important to both the

jury’s ability to evaluate the evidence and to the State’s ability to confront

i
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the evidence to give the jury a measure of its true worth. The State found
no case in which mitigating evidence was allowed before the jury without
being subject to cross—exé.mination by the State.

In the instant case, the defendant attempted to present “testimony”
from Eula Brooks and Lillie Jones, two paternal aunts of the defendant.
The defendant’s aunts spoke for fifteen to twenty minutes each, with
virtually all of it relating to themselves and their immediate family, mother
and father, bréthers, and the circumstances of their 0§vn upbringing. See
Defendant’s Exhibit 226. That evidence failed any definition of relevance,
had no probative value, and was categorically inadrnissible, evenin a
penalty phase heafing.

In the brief moments when Ms. Jones and Ms. Brooks spoke of the
defendant, they each expressed ignorance of his having any difficulty ih
school. Id. That information was presented to the witness by the defense
mitigation specialist conducting the interview, not stated by fhe witness
being interviewed. Each stated that had she known the defendant was
having troﬁbles, she would héve tried to help. See id. This testimony
amounts to “what if” testimony that explains what would have happened
some decades past if certain information were known af the time. It not
only fails even the broadest definition of relevant, but also lacks any

mitigating qualities as related to the defendant or his crime.
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Even if the evidence was relevant, it was being offered via the
playing of a videotaped interview with a defense investigator, where
neither witness took a formal oath and neither was subject to cross-
exémination. The court was well within its discretion to find that the
proffered testimony was not taken by a “qualified” examiner and/or that it
was not taken “under proper conditions” as required under Bartholomew.

Finally, even if the trial court abused its discretion in finding that
the evidence was irrelevant and that the method of presenting the evidence
was improper, the court’s error was harmless because the excluded
evidence was cumulative. The same information was presénted to the jury
repeatedly in. the; penalty phase hearing by witnesses who testified under
oath from the witness stand, including the defendant’s mother, Cozetta
Taylor, the defendant’s brother, Donnie Cunningham, and the several )
expert witnesses. See, e.g., RP 3119-20 (Kolbell); RP 3243—44
(Matthews); RP 3422-23 (Cozetta Taylor); RP 3435-36 (Donnie
Cunningham). The defendant’s school records were also submitted to the
| jury as an exhibit. See RP 3350 (Defense Exhibit 223 admitted without
" objection).

The only other possible relevant information came in the form of
each woman’s opinion that Cozetta Taylor was a “bad mother” and Cecil

Davis “did not have a good childhood.” See Exhibit 226. In the context
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of the interviews, the opinion appears to be a judgment relating to Ms.
Taylor having had multiple children with different men and not being
married at the time. Those “good mother” opinions were not relevant, and
the “bad childhood” opinions were covered ‘repeatedly,Aalbeit not in
identical wording, by multiple witnesses who actually testified. See, e.g.,
RP 3424-26 (Cozetta Taylor describing defendant getting beaten with a
belt by his step-father); RP 3437-38 (Donnie Cunningham describing
beafings defendant got from his step-father). »

Evidence of Whethér Ms. Taylor was a “good mother” and whether
Cecil Davis had a “bad childhood” was either presented to the jury
through multiple testifying witnesses or was available to the defense
through witnesses that were local and available, including Cozetta Taylor,
Lisa Taylor, Donnie Cunningham, and the defendant’s other siblings who
were residing in Washington at the time of the penalty phase hearing. See
RP 3432 (testimony of Cozetta Taylor that her children all reside in the
local area). |

Compounding the problematic nature of the proffered testimony
was the fact that the defendant’s aunts were never listed on any witness
list filed by the defendant in the penalty phase; the fact that the State

_received notice of the defendant’s intent one week before they were

offered to the court; and the fact that in an offer of proof, the defénse gave
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no explanation for the timing and nature of the actions. See RP 3037,
3038-43." Thus, for the trial court, the choice was to disallow the
evidence, ensuring an appellate issue and a basis to challenge a death
sentence; or allow the evidence in its presented form, letting the jury hear
“testimony” in the absence of an oath requiring the truth and ensuring the
State would have no ability to challenge the subject matter.

A case involving the death penalty is unique and both should be,
and is, held to the highest possible standards. Those standards, however,
should not be altered to such a degree that the outcome of a death penalty
case can be manipulated by anyone involved. The rules that are in place
for the procedures that safeguard the presentation and taking of evidence,
and the role of the jury, can only remain inviolate if the procedures used
ensure the evidence presented is done so in a reliable manner. The trial
court in this case properly exercised its discretion when it excluded the
video taped interviews of the two persoﬁs proffered by the defense.

In sum, a constitutional mandate that the jury not be precluded
from considering as a mitigating factor any aspect of a defendant’s
character or record is not a carte blanche for the defendant to proffer any

evidence, in any shape or form, and have it go to the jury. The Eighth

' The Clerk’s Papers do not contain any Witness List filed by the defendant for the
Penalty Phase Hearing in 2007.
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Amendment allows states to put a limit on the type of evidence that is
admissible and the manner in which it is presented. A court serves as a
gatekeeper and decides what evidence is relevant, probative, and reliable
to be considered by the jury. This court properly excluded the unsworn
video recording of defendant’s aunts as the content of their interviews was

irrelevant, unreliable, and cumulative.
4. THE TRIAL COURT PROPERLY EXERCISED
ITS DISCRETION WHEN IT ALLOWED THE
STATE TO PRESENT THE TESTIMONY OF
TACOMA POLICE DEPARTMENT SGT. TOM
DAVIDSON DURING ITS REBUTTAL CASE.

In a capital sentencing phase, the State is entitled to put forth
evidence in a rebuttal case that rebuts mitigating evidence put forward by
the defendant. State v. Bartholomew, 101 Wn.2d 631, 642, 683 P.2d 1079
(1984). Rebuttal evidence is limited to evidence that is “relevant to a
matter raised in mitigation by defendant.” Id. at 643. Rebuttal evidence is
relevant if it “casts doubt upon the reliability of defendant’s mitigating
~ evidence.” Id. The court should balance the extent to which the proposed
evidence tends to rebut the defense evidence against any prejudice to the

defendant from its admission, similar to the balancing test done at trial

under ER 403. Bartholomew, at 643.
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In the instant case, the defendant presented a number of witnesses
in his case-in-chief in the penalty phase. Dr. Richard Kolbell was called
to establish the defendant had a mental disorder. Kolbell said he tested the
.defendant’s ability to concentrate, pay atténtion, and track conversations,
tested his memory and language function, and tested his ability to reason,
problem solve, exercise judgment, make ‘decisions, and control impulses.
RP 3‘096—99. Kolbell said his testing was designed to measure the
defendant’s functionall levels as far as ability to converse, follow train of
thought, speak coherently and in complete sentences, and track subject
matter. RP 3141-42. Kolbell also tested the défendant’s IQ as 68, which
is in the “borderline” ‘or “mildly impaired” range. RP 3100. As aresult of
his testing, Kolbell said the defehdant had a “cognitive disorder, not
otherwise speciﬁed,” which he said meant the many of the defendant’s
mental abilities were impaired. RP 31 18. Kolbell also said the defendant
had an anti-social personality disorder. RP 3119. Kolbell testiﬁed his
opinion of the defendant’s cognitive disorder was based in part on
information provided to him by the defendant’s family members. RP
3107-08.

'fhe defense also presented the testimony'of Barbara J essen, who
said the defendant had an abnormal electroe'r;cephalbgram in 1997; and

although she could not give a reason for it or an explanation for what that
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meant to his ability to function normally, she allowed the abnormality
could have resulted from prescription medications, prolonged cocaine
and/or alcohol use, or diabetes. RP 3206, 3208, 321617, 3225-26.

The defense also presented Dr. Zakee Matthews, who testified the
defendant had f‘a major mental illnesé” and “a cognitive disorder.” RP
3296. Dr. Matthews factored into his opinion the defendant’s poor
performance in school, including difficulty following through with tasks
and learning difficulty, and said the defendant’s cognitive disorder itself
was a mental illness. RP 3241-44. Dr. Matthews said the defendant’s
co gnitive‘disorder meant that “his brain is not functiéning as your and my
brain would be functioning” and “he has difficulty processing, organizing
information.” RP 3256. Dr. Matthéws said the defendant’s lower IQ, and
* his slowness at 'picking up and assimilating information, factored into the
mental illness diagnosis, and he said the defendant’s “cognitive abilities
have been in question since elementary school.” RP 3295-96.

A capital sentencing hearing is unlike any other proceeding in the
criminal justice system in several ways, one of which is the significantly
relaxed standard of relevance for proposed mitigating evidence. With
such a low standard for admission of mitigating evidence, the State must
be afforded some latitude in rebuttal, as cross examination and rebuttal

evidence are the only ways for the State to challenge mitigation evidence.
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In response to the defense mitigation evidence, the State called
Tacoma Police Department Sergeant Tom Davidson. RP 3455 —3566.
The purpose of his ,testimo'ny was to rebut the testimony presented during
the defense case about the defendant’s mental status. Sgt. Davidson set
ouf his experience. in dealing with suspects and witnesses in investigations,
including those of varying degrees of education and mental acuity. RP
3459-63. He also said that he can request a person being booked into jail
be seen by mental heéalth professionals to evaluate an observed or apparent
mental problem. RP 3462—63. Sgt. Davidson then described his |
observations of the defendant during an interview with him just a few days
» after Mrs. Couch was murdered. Sgt. Davidson gave his opinion that the
defendant understood his rights, made eye contact with the person to
whom he was spegking at the time, and was able to change the subject
without appearing confused or losing track. RP 3464-66. During the
entire interview, which included four different detectives and lasted about
two and one-half hours, the defendant never did anything to give Sgt.
Davidson any question about his mental functioning. RP 3463, 3466.

This testimony directly addressed testimony prgsented in the
defense case by Dr. Kolbell, Dr. Mathews, and Dr. Muscatel. Those
witnesses had given testimonyl about the defendant’s level of mental

functioning, but virtually all of their testimony involved tests given to the
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defendant in custody, in some cases years after the crime in 1997 and then
intérpreted by the witnesses. The witnesses then gave opinions of “major
mental illness,” “cognitive disorder,” and “learning disability.” Sgt.
Dévidson’s testimony set out for the jury how the defendant engaged in an
adversarial setting, where he was engaged in a back and forth conversation
that jumped around as opposed to filling out test forms while somebody
watched him. Also, Sgt. Davidson testified about how the defendant
performed “cognitively.” His testimony that the defendant was calm, .
rational, and completely coherent within just a few rdays of Mrs. Couch’s
murder was relevant to thel jury’s determination about whether any of the
rhental probllems described by the defense witnesses were in fact
mitigating of his conduct that night.

| The court heard a motion to exclude Sgt. Davidson’s testimony and
agreed it was proper rebuttal evidence. RP 3446~54. During‘ that hearing,
the court did not do a formal balancing test under ER 403, but the subject
matter of Sgt. Davidson’s testimony was not inherently prejudicial, like
prior bad acts or incriminating statements would be. While the testimony
did invoI{/e .a formal interview in police custody(, any potential prejudice
was certainly minimized, lessened, or even ;:ompletenly eliminated by the

fact that the defendant was before this jury already convicted of murder,
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and further by the State eliciting the defendant denied any involvement in
Mrs. Couch’s killing during that interview.

To the extent the court should not have allowed the State to present
the testimony, that testimony was not prejudicial to the defendant. The
testimony in many respects mirrored that of the defense experts, as far as
the ability to and level of cooperation the defendant showed. The only
difference was Sgt. Davidson’s opinion that he did not have a concern
about the defendant’s mental status at the time of the interview. While
that testimony was relevant on the question of the weight to give the
defense experts, it was not medical or mental health opinion evidence, and
given the overwhelming evidence supporting the jury’s finding in the
penalty phase, the testimony of Sgt. Davidson did not affect the outcome,
and any error in the admission of that testimony was harmless beyond a
reasonable doubt.

The trial court properly exercised its discretion in allowing the
State to elicit the testimony of Sgt. Davidson to rebut evidence presented
during the defense case in the penalty phase hearing. That exercise of
discretion should be upheld. To the extent the evidence should not have
been allowed, that error did not affect the outcome of the penalty phase

hearing and was harmless beyond a reasonable doubt.
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S. DEFENDANT’S CONSTITUTIONAL RIGHTS
WERE NOT VIOLATED WHEN THE COURT
PROPERLY INCLUDED, IN ITS INSTRUCTION
TO THE JURY, STATUTORY MITIGATING
FACTORS AND DIRECTED THE JURY TO
CONSIDER ANY OTHER RELEVANT
MITIGATING FACTORS CONCERNING THE
OFFENSE OR THE DEFENDANT.

“[T)he Eighth and Fourteenth Amendments require that the
sentencet, in all but the rarest kind of capital case, not be preclﬁded from
considering, as a mitigating factor, any aspect of a defendant’s character |
or record and any of the circumstances of the offense that the defendant
proffers as a basis for a sentence less than death.” Lockett v. Ohio, 438
U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978); see also Abdul-Kabir
v. Quarterman, 550 U.S. 233, 247, 264, 127 S. Ct. 1654 L. Ed. 2d 585 .
(2007)(“sentencing juries must be able to give meaningful consideration
and effect to all mitigating evidence that might provide a basis for refusing
to impose the death penalty...”). While the sentencing process is “fatally
' ﬂawed;’ if a statute or a judicial interpretation precluded the jury from
giving meaningful effect to a defendant’s mitigating evidence, failure to
include a‘ mitigating factor in a jury instruction is not necessaﬁly fa;cal. See
Johnson v. Texas, 509 U.S. 350, 113 S. Ct. 2658, 125 L. Ed. 2d 290
(1993); State v. Gentry, 125 Wn.2d 570, 888 P.2d 1105 (1995).

RCW 10.95.070 lists eight statutory factors that a jury may

consider in deciding whether leniency is merited. The jury may also
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consider any other relevant nohstatutory factor. See RCW 10.95.070;
State v. Rupe, 101 Wn.2d 664, 701, 683 P.2d 571 (1984).

Whether or not relevant nonstatutory factors should be included in
a jury instruction as a matter of law is an issue to be resolved by the trial
court. See State v. Bartholomew, 101 Wn.2d 631, 683 P.2d 1079 (1984),
appeal after remand 104 Wn.2d 844, 710 P.2d 196 (1985). “If
nonstatutory factors are included, those factors should be supported by
case law and the evidence, and should be carefully articulated to avoid
commenting on the evidence.” Gentry, 125 Wn.2d 570, 650 (citing
comments to WPIC 31.07).

However, “[t]he preferred manner of instructing the jury on
mitigating circumstances is to include whatever statutory mitigating
factors the defendant requests be included in the instructions, but not
include specific nonstatutory factors.” State v. Gentry, 125 Wn.2d 570,
64_8,‘ 651, 888 P.2d 1105 (1995)(emphasis added). An instruction Which
informs the jury that any relevant mitigating factors can be considered and
lists, as nonexclusive, the statutory factors set forth in RCW 10.95.070 is
proper. In re Rupe, 115 Wn.2d 379, 397, 798 P.2d 780 (1990); cited with
approval in Gentry, 125 Wn.2d at 650.

The Gentry court spéciﬁcally reasoned:

There is no constitutional requirement that each
relevant mitigating circumstance be the subject of a specific
instruction to the jury. The requirement is that such

“evidence be allowed to be presented to the jury, but a
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specific instruction as to each potentially mitigating factor
is not mandated. Johnson v. Texas, 509 U.S. 350, 113 S.
Ct. 2658, 125 L. Ed. 2d 290 (1993). In Johnson, the United
States Supreme Court recently held that although youth is a
mitigating circumstance that a capital sentencing jury must
be allowed to consider, an instruction on youth as a
mitigating factor is not mandated so long as the mitigating
evidence is “within ‘the effective reach of the sentencer.””
An instruction which allows the jury to consider as
mitigating circumstances any other factors concerning the
offense or the defendant that the jury finds to be relevant
allows the mitigating factors to be within the effective reach
of the jury.

125 Wn.2d at 650-651 (emphasis added).

In this case, in its instruction to the jury, the court included two
statutory mitigating factors - RCW 10.95.070(2) and (6)"* — and did not
include defendant’s proposed nonstatutory factor “whether the defendant
suffers from a major mental illness.” RP 3476-3480; CP (Instruction 5).
The court’s instruction to the jury unambiguously directed the jury “to
consider as mitigating circumstances any other factors concerning the
pffense or the defendant that you find to be relevant, including, but not

limited to, the following [two statutory factors].” CP (Instruction 6)

12 The statutory mitigating factors in the court’s instruction to the jury read:
Whether the murder was committed while the defendant was under the influence of
extreme mental disturbance, or '

Whether, at the time of the murder, the capacity of the defendant to appreciate the

wrongfulness of his conduct or to conform his conduct to the requirements of law was
substantially impaired as a result of mental disease or defect. CP (Instruction No. 6).
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(emphasis added). Under Johnson, Gentry, and Rupe, supra, the court
not just instructed the jury properly — it did so in “the preferred manner.”

On appeal, defendant argues that the “but not limited to” language
combined with the two statutory factors confused the jury, where the jury
did not understand that it could consider any other mitigating factors.
Appellant’s Opening Brief, p. 70-71. Defendant’s argument fails because
it is unsubstantiated and flies in the face of the plain language of the
instruction. Moreover, this Court should presume that the jury properly
followed the instructions. State v. Warren, 165 Wn.2d 17,28, 195 P.3d
940 (2008); State v. Graham, 59 Wn. App. 418, 428, 798 P.2d 314
(1990). |

Finally, defendant claims the court’s failure to include the ;
nonstatutory mitigating factor in its instruction to the jury precluded him
from arguing his fheory of the case.”® However, defendant’s argument
fails because the jury instruction permitted defendant to argue his fheory
of the case, and the defense counsel did argue that the defendant suffered
from a major mental illness, and that the illness was a mitigating factor.

The defense counsel talked about defendant’s mental illnese in his

opening statement. RP 3088-3089. Defendant also presented testimony of

13 «Jury instructions are sufficient when, read as a whole, they accurately state the law, do
not mislead the jury, and permit each party to argue its theory of the case.” State v. Teal,
152 Wn.2d 333, 338, 339, 96 P.3d 974 (2004); State v. DeRyke, 149 Wn.2d 906, 910, 73

P.3d 1000 (2003). '
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Doctor Richard Kolbell, a forensic psychologist.' RP 3090-3188. He
testified that defendant had cognitive disorder with multiple etiologies and
antisocial personality disorder. RP 3118, 3119, 3164, 3167-3170. Doctor
Zakee Matthews, a psychiatrist, opined that defendant suffered from a
cognitive disorder, which is a major mental illness, post-traumatic stress
disorder, and symptoms of dementia. RP 3255, 3276-3278, 3287, 3293-
3294, 3296. In part, he based his opinion on the reports of other
psychiatrists who had diagnosed and treated defendant. RP 3251-3254.
Doctor Kenneth Mark Muscatel, a clinical psychologist, also diagnosed =
defendant wifh a cognitive disorder, a psyéhotic disorder, a personality
disorder, and post-traumatic stress disorder. RP 3374-3377, 3396, 3398.

" The defense counsel in closing argument argued that defendant’s
difficult childhood, low IQ, and various disorders were mitigatihg factors
justifying a sentence of less than death. RP 3544-3549. He emphasized
defendant’s slow brain a_ctiVity, depression, and substance abuse, and he
,speciﬁcally argued that défendant’s cognitive disordef was a mitigating
factor:

All three of the doctors, including the doctor that
was retained by the State, all.came to the same conclusion,
that Cecil has cognitive disorder; that he has a learning
disorder, significant; that he has psychotic features. So, I
suggest to you, ladies and gentlemen, that these are exactly
what the instructions talk about when they talk about
mitigating circumstances.
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RP 3546-3447. The defense counsel also underscored that the jury could
consider any mitigating factor that it found to be relevant:

The law is that you as jurors are to consider anything
that you may find relevant. And that’s in Instruction No. 6:
You are also to consider as mitigating circumstances any
other factors concerning the offense or the defendant - - the
defendant - - that you find to be relevant.

And then it goes on to these two areas that can be
included, but it is not limited to that: Whether the murder
was committed while Cecil Davis was under the influence
of extreme mental disturbance...

RP 3548.

The prosecutor too in his closing argument talked about each of
defendant’s alleged mitigating factors, including his cognitive, personality,
and post-traumatic stress disorders. RP 3515-3526, 3555-3566. Although
the prosecutor ultimately argued that the jury should reject all of those
factors as extenuating or reducing the degree of defendant’s moral
culpability, his argument gave the jury “a meaningful basis to consider the
relevant mitigating qualities” of the proffered evidence. Johnson, 509

U.S. at 369.

In sum, defendant’s constitutional rights were not violated where
the court correctly instructed the jury on the law. The court used the
manner preferred by this court, which is to include only those statutory
mitigating factors in the instruction, and directed the jury that it could also
consider as mitigation any other factors concerning the defendant or the

offense that the jury found relevant to the issue. Defendant was able to
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argue that his major mental illness was a mitigating factor, which justified
a sentence of less than death, and argued just that. The instructions and
argument provided the jury with a meaningful basis to consider
defendant’s mental illness. The trial court’s instructions on this issue were

proper.

6.  THERE WAS NO PROSECUTORIAL
MISCONDUCT DURING CLOSING
ARGUMENT.

The defendant raises several claims of prosecutorial misconduct
during closing argument in the guilt phase. The law on this issue has been
stated a number of times but has remained the same for some time:

Where improper argument is charged, the defense
bears the burden of establishing the impropriety of the
prosecuting attorney’s comments as well as their prejudicial
effect. Reversal is not required if the error could have been
obviated by a curative instruction which the defense did not
request. The failure to object to a prosecuting attorney’s
improper remark constitutes a waiver of such error unless
the remark is deemed to be so flagrant and ill intentioned
that it evinces an enduring and resulting prejudice that
could not have been neutralized by an admonition to the

jury.
State v. Hoffman, 116 Wn.2d 51, 93, 804 P.2d 577 (1991). This standard
has been often repeated. See, e.g., State v. Lord, 117 Wn.2d 829, 887, 822
- P.2d 177 (1991), cert. denied, 506 U.S. 856, 113 S. Ct. 164, 121 L. Ed. 2d
112 (1992); State v. Gentry, 125 Wn.2d at 639-40; State v. Brett, 126
Wn.2d 136, 174, 892 P.2d 29 (1995), cert. denied, 516 U.S. 1121, 116 S.
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Ct. 931, 133 L. Ed. 2d 858 (1996); State v. Stenson, 132 Wn.2d 668, 718,
940 P.2d 1239 (1997), cert. denied, 523 U.S. 1008, 118 S. Ct. 1193, 140
L. Ed. 2d 323 (1998); State v. Finch, 137 Wn.2d 792, 839, 975 P.2d 967
(1999), cert. denied, 528 US 922, 120 S. Ct. 285, 145 L. Ed. 2d 239
(1999); State v. Elmore, 139 Wn.2d 250, 985 P.2d 289 (1999); State v.
Gregory, 158 Wn.2d 759, 147 P.3d 1201 (2006); State v. Yates, 161
Wn.2d 714, 774, 168 P.3d 359 (2007).

If the claim of misconduct being raised on appeal was addressed
by the trial court, this court reviews the trial court’s ruling for an abuse of
discretion. Stenson, 132 Wn.2d at 718 (citing Brett, 126 Wn.2d at 174
and Lord, 117 Wn.2d at 887). In Gentry, this court further explained who
bears the burden of proof on this issue and when reversal is required,
stating: |

The defendant bears the burden of establishing that the
conduct complained of was both improper and prejudicial.
(Citations omitted). If the defendant proves the conduct
was improper, the prosecutorial misconduct still does not
constitute prejudicial error unless the appellate court

. determines there is a substantial likelihood the misconduct
affected the jury’s verdict.

Stenson, 132 Wn.2d at 718. “The same standards of review that
apply to the guilt phase apply to the penalty phase in a capital
case.” Gregory, 158 Wn.2d at 858 (citing State v. Davis, 141

Wn.2d 798, 870-72, 10 P.3d 977 (2000).

-62 - . Response Brief.doc



It is also well-established that “a prosecuting attorney has wide
latitude in drawing and expressing reasonable inferences from the
evidence.” Gentry, 125 Wn.2d at 641. Put another Waj/, even statements
that are improper are prejudicial “only where ‘there is a substantial
likelihood the misconduct affected the jury’s verdict.”” Stafe v. Yates, 161
Wn.2d 714, 774, 168 P.3d 359 (2007)(quoting State v. McKenzie, 157
Wn.2d 44, 52, 134 P.3d 221 (2006) and iﬁtemally quoting Brown, 132
Wn.2d at 561). “Failure to object to a prosecutor’s impvroper remark
constitutes a waiver, unless the rerﬁark Was.“‘so flagrant and i//-

29

intentioned that it evinces an enduring and resulting prejudice.”” Gregory,
158 Wn.2d at 858-59 (quoting State v. Davis, 141 Wn.2d at 872 and
Gentry, 125 Wn.2d at 640).

This court must not consider the statements béing alleged as
" improper by themselves. Rather, the court must look to the entirety of the
record from the penalty phase, including the evidence, instructions, and
arguments of both parties:

- A reviewing court does not assess “[t]he prejudicial effect

of a prosecutor’s improper comments . . . by looking at the

comments in isolation but by placing the remarks ‘in the

context of the total argument, the issues in the case, the

evidence addressed in the argument, and the instructions
given to the jury.””
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Yates, 161 Wn.2d at 774 (quoting McKenzie and internally quoting
Brown).
In the instant case, the defendant claims prosecutorial misconduct
in four instances. Each of those claims must fail.
a. ~ The State’s argument properly discussed

“passion, sympathy and prejudice” and
focused the jury on reason, not emotion.

Defendant’s’ first claim is the State violated his right to have the
jury consider mercy as a mitigating circumstance by using tﬁe word
4 “compassion” when discussing reason versus emotion. That claim is
wholly without merit.
The court instructed the jury:

Throughout your deliberations, you must not be influenced
by passion, prejudice, or sympathy. You may find mercy
for the defendant to be a mitigating circumstance.

Court’s Instructions to the J ury, Instruction 1, CP 1159. In argument, the

deputy prosecutor stated:

In capital cases it seems to be there is a tendency to
get what I would call misguided compassion. What
happens is the attention is focused on the aggravated

- murdered instead of where it should be, which is on the
victims of these crimes.

Compassion is an emotion. Emotion is forbidden
from playing a part in your decision in this case. When you
look through those jury instructions — you each have a copy
of them and you are going to get the originals — you can
look through them as many times as you want and you will
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not see the word “compassion” anywhere. You will see the
word “emotion.” “Your verdict must be based upon reason
and not emotion. You must not be influenced by passion,
prejudice, or sympathy.” Quite frankly, you must not be
influenced by compassion, prejudice or sympathy.

We tell you to check those things at the door. Don’t
bring in your anger at this defendant and sentence him to
death because of it. Don’t bring in your sympathy and
compassion and sentence him to life because of it.

You should keep the compassion in this case where
it belongs. Feel sorry for Mrs. Couch. Feel sorry for her
family. Feel sorry for the defendant’s family. None of
them did anything to deserve to be here involved in this
case. Do not feel sorry for this defendant, because he is
about to get a sentence, a penalty, that he richly deserves.

But, by the same token, you cannot let that emotion
be the reason for your decision. When you sentence this
defendant to death, it must be for the right reasons, and
those reasons are the evidence and the law.

RP 3505-06.

From a réading of the instruction and the argumenf, it is not
apparent what the defendant’s claim could be. What the defendant has
created is a claim that the State committed misconduct when it equated the
words passion and sympathy from the instructions with the word
“compassion.” In his argument, the defendant claims the word
compassion (;an only appropriately be equated with the word “mercy.”
The defendant’s argument must fail for three reasons.

First, the State’s argument was legally correct. In context, the
State was telling the jury exactly what the law requires, which is that the

jury based its verdict solely on the evidence and the law, not on emotions.
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The State later, again without objection, discussed the concept of mercy,
specifically reminding the jury that it was allowed to find mercy a
mitigating circumstance. See RP 3534-35. The specific wording used
should never be as important as the message conveyed. And it is clear
from the argument the message was this: evidence, law, and reason, but
not emotion.

Second, the State’s argument was grammatically correct. The
word “compassion” is defined as: “deep feeling for and understanding of
misery or suffering and the concomitant desire to promote its alleviation.”
Webster’s Third New International Dictionary (2002), at 462. Moreover,
as part of its definition, that same dictionary says the word “sympathy” is
a synonym for the word compassion. Id. |

Third, there was no objection to this argument by defense

1.1* The defendant did not establish the State’s argument was

counse
misconduct at all, much less flagrant and ill-intentioned misconduct. The
State’s argument was proper, legally and grammatically, so it can hardly

be said that argument caused an “enduring and resulting prejudice” that

could not have been cured by an instruction from the court.

' There is no claim made by defendant that defense counsel was deficient at any point in
their representation.
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b. The State’s argument was confined to the
evidence and reasonable inferences from the

evidence.

The defendant next makes several claims lumped together that
appear to challenge the State’s closing argument as a whole. Singled out
or together, the defendant’s claim lacks merit.

The defendant’s primary claim in this-regard is the State’s
description of the contact between the defendant and his victim the night
of the murder. This argument must be viewed through the long-standing
principal of closing argument, which is the State has wide latitude in
drawing and expressing reasonable inferences from the evidence. Gentry,
125 Wn.2d at 641. The question really comes down to this: isita
reasonable inference that when an smaller, older woman is being savagely
attacked by a bigger, younger man, that attack including burglary, robbery,
rape, and murder, she will try to do anything she can to stop her attacker,
including physically struggling and verbally communicating? The State
says the answer to that question is yes.

In its closing argument, the State went through the evidence
presented relating to the night of Mrs. Couch’s murder. In detailing that
evidence, the State included a potential dialogue Mrs. Couch may have
used to try and stop the attack. The questions for this court really come

down to these: 1) is it reasonable to conclude Mrs. Couch yelled at her
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intruder to get out when he first burst into her home; 2) is it reasonable to
concludé Mrs. Couch physically fought her attacker when he was dragging
her around her home; 3) is it reasonable to conciude Mrs. Couch begged
her attacker not to rape her; 4) is it reasonable to conclude Mrs. Couch
begged for her life when it became obvious to her that her attacker

intended to kill her. If the answer to these questions is yes, the

defendan;c’s argument is frivolous. If the answér to these questions is
arguably yes, the defendant’s argument must be rejected. If the answer to
these questions is no, the court must consider the defendant’s argument on
its merits.

The court’s analysis of the issue must include one other layer. The
eﬁtirety of the argument the defense on appeal claims was wholly
inapprépriate was made at the penalty phase hearing without objection
from the defense. There is a presumption fhe defendant received effective
assistance of counsel. There must be a reason, then, that defense counsel
did not object. Defense counsel was present when the argument was made
and is in the best position to determine whether the argument was
designed td appeal to emotion.

In recent Washington death penalty cases, it appears only one time
has a death sentence been reversed for prosecutorial misconduct in closing

argument. In that case, this court concluded the prosecutor’s argument
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was flagrant and ill-intentioned, that result was reached primarily bgcause
the subject matter of the argument was excluded by the trial court on the
State’s motion, and the State’s reference during closing argument
“blatantly violated” the 6ourt’s order. Gregory, 158 Wﬁ.2d at 864-67.
Even so, the question of whether that conduct required reversal was “a
close question.” Id. at 866.

The afgument that was made was confined to '-che facts of the case.
Tt was a discussion of the horrific, brufal, and savage actions of the
deféndant. In the absence of objection, this court is confined to a
determination of whether the challenged statements were flagrant and‘ ill-
intentfoned, and if so, whether they could have been cured by an
instruction from the court.

Given the argument‘relatéd solely to the facts of the case, this court
should ﬁnd.the argument wés proper. At the very worst, the court should
find that the argument was not flagrant and iZl-iﬁz‘entioned. If this court
finds the latter, it should also find that the trial court could have sustained
th¢ argument, stricken the comments made to that point, and restricted the
State from further arguments in this regard. See Yates, 161 Wn.2d at 780—
81 (prosecutor’s “is human life that cheap?” comment regarding defendant
getting 3 years for each of 14 other murders than the ones for which he

was on trial was improper, but trial court sustaining defense objection and
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stating “That’s improper argument. Jury is to disregard that argument.”
cured the improper remark). |

In a death penalty case, great deference should be given to the trial
court’s ability to control the information presented to the jury, either as
evidencé or during argument. That is so bepause ajury is presumed to
follow the court’s in'structi;)ns. Yates, 161 Wn.2d at 780-81. In the
absence of an objection from the defense that gives the court an
opportunity to address a claim of improper argument, this court should
only find a claimed error is reversible error in the most egregious of
circumstances. This is not one of those circumstances.

The defendant ciaims the State committed misconduct whén it
questioned the validity of his mitigating evidence. It is not the substance
of the argument being challenged. Rather, it is the very fact of the
argument. It is difficult and even impossible to comprehend what the
State could have said that would not run afoul of the defendant’s argument
here. The very purpose of closing argument is to challenge and/or explain
the evidence the jury was presented. Would the defendant require the
State to concede his mitigating evidence is sufficient? Or perhaps just
repeaf what it was and tell the jury to decide? Put another way, of course
the State questioned the Validity of what the dgfendant presented. It is the

jury’s job not just to consider the existence of rriitigation evidence, but to
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assess the quality of it and the weight to be given in making its ultimate
determination. It should not be “remarkablé” to this court that a veteran |
capital defense lawyer raised no objection to proper argument from the
State.

Tﬁé defendant claims the State committed misconduct when it
suggested the jury show the same quantity of mercy to the defendant that
he showed to Mrs. Couch. This exact same afgument was heard and
rejected by this court, in what might be said to be irony, in this defendant’s
direct appeal from the first time a jury sentencéd him to death. See Davis,
141 Wn.2d at 873.

c. The State’s use of the words “if not now,
then when? And if not Cecil Davis, then
whom?” was proper, was not arguing facts

outside the record, and did not appeal to the
emotions of the jury.

Dﬁing the penalty phase héaring, the State several times used the
phrase “If no‘; now, then when? And if not Cecil Davis, then whom?”
See RP 2364, RP3495. Defendant claims this was misconduct for several
reasons, none of which has merit.

Defendant claims the use of those words suggested to jurors that
his “crime was worse than other aggravated murders and his mitigation

evidence less compelling” than other defendants. Brief of Appellant, at 97.
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Virtually the same argument was rejected by this court in Gregory, where
the defense claimed the State’s use of the phrase “the worst of the worst”
to describe the defendant amounted to a comparison of the defendant with
others the jury did not know about and should. See Gregory, 158 Wn.2d
at 857-58.

The defendant’s argument also ignores context. In opening,
immediate preceding those two questions, the State told the jury:
“Because you will be deciding in this case what punishment is
appropriate and not just what is sufficient, you should also keep two other
questions in mind as the case proceeds along.” RP 2364. It is clear the
State intended those “if not” questions to be confined to the issue of
punishment for this defendant, for this crime, and in the context of what
punishment was appropriate for him alone.

Defendant’s argument can also only be seen in the manner he
suggests if the balance of the» State’s closing argument is ignored.
Throughout its argument, the State consistently focused on this
defendant’s behavior during the crime, this defendant’s career as a
criminal, and this defendant’s lack of legitimate mitigating evidence, as
the reasons to sentence him to death. The State argued: »

Cecil Davis does deserve to die for what he did to

Mrs. Couch, for what he is, for who he is, and for what he’s
done.
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... The evidence cries out for a sentence of death;
the horrible, savage nature of this crime, the career criminal
nature of the defendant.

The defendant deserves death for what he did, for
what he is.

RP 3539-40.

The death penalty is appropriate in this case because the

evidence proves beyond a reasonable doubt that he deserves

the highest punishment allowed, and a sentence of death in

this case is justice. That’s why it’s the right decision.

RP 3567.

This is a clear example of why this court must not consider any
statement in isolation, but must consider the entire context of the
argument, the issues in the case, the evidence addressed in ‘the argument,
and the court’s instructions. See Yates, 161 Wn.2d at 774. As a whole,
the State’s argument focused on Cecil Davis and no other, and the State’s
argument focused on what sentence he should receive in this case based on
the facts of the crime and the totality of the evidence presented about the
defendant.

d. The State’s argument did not comment on
the defendant’s silence.

The defendant’s final claim is the prosecutor commented during
rebuttal argument on the defendant’s failure to testify. This claim also

fails.
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There is no dispute about the law. The State is prohibited from
‘ commenting on the defendant’s silence, either after his arrest or at trial.
A direct comment is one in which the State spe;:iﬁcally references the
defendant’s silence. State v. Curtis, 110 Wn.2d 6, 9, 13,37 P.3d 1274
(2002). An indirect comment is one in which the pro‘secutor mentions
actions of the defendant from which the jury could infer the defendant
attempted to invoke the right to silence. State v. Pottorf, 138 Wn. App.
343, 347, 156 P.3d 955 (2007).

This case could never be interpreted as a direct comment on
silence. An indirect comment on silence is reviewed under the non-
constitutional harmless error standard that asks whether there is a
reasonable probability the reference affected the outcome of the trial.
State v. Romero, 113 Wn. App. 779, 790-92, 54 P.3d 1255 (2002).

< In rebuttal argument, the State was discussing the evidence
- presented at the trial and attempting to address that evidence to the
potential questions the jury might have during deliberations. One of
those questions almost certainly would have béen addressed to what the
defendant’s feeiirigs were. The jury had heard significant evidence
during the defense case about the defendant’s life, his struggles, and his
mental deficiencies. They heard several times the defendant just doesn’t

think like a normal person does.
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A decision to impose the death penalty is unlike any other for a
juror. It’s a decision about the very life of the defendant. It is only
natural a juror would ask “I wonder if he feels sorry for what he did?” In
rebuttal argument, the State focused the jury on the defendant’s actions as
demdnstrating lack of remorse. Never once during closing arguments did
the State mention the defendant’s interview with detectives afte? his
arrest, either for what he said or what he did not say. Never once during
argument did the State suggest the défendant should have testified at his
penalty phase hearing or spoken to them any other way. It has long and
often been said “actions speak louder than words.” The State simply
posited the defendant’s actions were those of a cold, calculated, and
remorseless killer. The State told the jury that conclusion could be seen
from his actions. Each and every time the State discussed remorse, it set
out facts presented to the jury during the penalty ﬁhase hearing and
asked: “are those the actions of somebody who is remorseful?” See RP
3569-70 (emphasis added).

Taken to its logical conclusion, the defendant’s argument would
preclude the State from ever discussing the actions of the defendant during
the crime when the defendant exercised his right to remain silent from
arrest th;ough trial. It simply cannot be that discussing the defendant’s

actions during the crime is a comment on the defendant’s silence. Under
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any standard, there is no possibility at all this portion of the State’s

argument affected the jury’s verdict.

7. DEFENDANT IS NOT ENTITLED TO RELIEF
UNDER THE DOCTRINE OF CUMULATIVE
ERROR.

The doctrine of cumulative error is the counter balance to the
doctrine of harmless error. Harmless error is based on the premise that
“an otherwise valid conviction should not be set aside if the reviewing
court méy confidently say, on the whole record, that the constitutional
error was flarmless beyond a reasonable doubt.” Rose v. Clark, 478 U.S.
570,577, 106 S. Ct. 3101, 92 L. Ed. 2d 460 (1986). The central purpose
of a criminal trial is to determine guilt or innocence. Id. “Reversal for
error, regardless of its effect on the judgment, encourages litigants to
abuse the judicial procéss and bestirs the publﬂic to ridicule it.” Neder v.
United States, 527 U.S. 1, 119 S. Ct. 1827, 1838, 144 L. Ed. 2d 35
(1999)(internal quotation omitted). “[A] defendant is entitled to a fair trial
but not a perfect one, for there are no perfect trials.” Brown v. United
States,. 411 U.S. 223,232, 93 S. Ct. 1565, 36 L. Ed. 2d 208 (1973)(internal
quotation omitted). Allowing for harmless error pfomotes public resbect
for the law and the criminal process by ensuring a defendant gets a fair
trial, but not requiring or highlighting the fact that all trials inevitably
contéin errors. Rose, 478 U.S. .at 577. Thus, the harmless error doctrine

allows the court to affirm a conviction when the court can determine that
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the error did not contributé to the verdict that was obtained. Id. at 578; see
also State v. Kitchen, 110 Wn.2d 403, 409, 756 P.2d 105 (1988)(“The
harmless error rule preserves an accused’s right to a fair trial without
sacrificing judicial economy in the inevitable presence of immaterial
error.;’ .

The doctrine of cumulative error, however, recognizes the reality
that sometime numerous errors, each of which standing alone might have
been harmless error, can combine to deny a defendant not only a perfect
trial, but also a fair trial. In re Lord, 123 Wn.2d 296, 332, 868 P.2d 835
(1994); State v. Coe, 101 Wn.2d 772, 789, 681 P.2d 1281 (1984); see also
* State v. Johnson, 90 Wn. App'. 54,74, 950 P.2d 981, 991 (1998)
(“although none of the errors discussed above alone mandate reversal....”).
The analysis is intertwined with the harmless error doctrine in that the type
~ of error will affect the court’s weighing those errors. State v. Russell, 125
Wn.2d 24, 93-4, 882 P.2d 747 (1994), cert. denied, 574 U.S. 1129, 115 S.
Ct. 2004, 131 L. Ed. 2d 1005 (1995). There are two dichbtomies of
harmless error that are relevant to the cumulative error doctrine. First,
there are constitutional and nonconstitutional en:brs. Constitutional errors
have a more stringent harrnles_s error test and therefore they will weigh
more on the scale when accumulated. See Id. Conversely,
nonconstitutionél errors have a lower harmless error test and weigh less on
the scale. Id. Second, there are errors that are harﬁlless because of the

strength of the untainted evidence and there are errors that are harmless
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because they were not prejudicial. Errors that are harmless because of the
weight of the untainted evidence can add up to cumulative error. See, e.g.,
Johnson, 90 Wn. App. at 74. Conversely, errors that individually are not
prejudicial can never add up to cumulative error that mandates reversal
because when the individual error is not prejudicial, there can be no
accumulation of prejudice. See, e.g., State v. Stevens, 58 Wn. App. 478,
498, 795 P.2d 38, review denied, 115 Wn.2d 1025, 802 P.2d 38
(1990)(“Stevens argues that cumulative error deprived him of a fair trial.
We disagree, since we find that no prejudicial error occurred.”).

As these two dichotomies imply, cumulative error does not turn on
whether a certain number of errors occurred. - Compare, State v. Whalon,
1 Wn. App. 785, 804, 464 P.2d 730 (1970)(holding that three errors
amounted to cumulative error and required reversal), with State v. Wall,
52 Wn. App. 665, 679, 763 P.2d 462 (1988)(holding that three errors did
not amount to cumulative error), and State v. Kinard, 21 Wn. App. 587,
592-93, 585 P.2d 836 (1979)(holding that three errors did not amount to
cumulative error). Rather, reversals for cumulative error are reserved for
truly egregious circumstances when defendant is truly denied a fair trial,
either because of the enormity of the errors, see, e.g., State v. Badda, 63
Wn.2d 176, 385 P.2d 859 (1963)(holding that failure to instruct the jury
(1) not to use codefendant’s confession against Badda, (2) to disregard the
prosecutor’s statement that the State was forced to file charges against

defendant because it believed defendant had committed a felony, (3) to
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weigh testimony of accomplice who was State’s sole, uncorroborated
witness with caution, and (4) to be unanimous in their verdicts was to
cumulative error), or because the errors centered around a key issue, see,
e.g., State v. Coe, 101 Wn.2d 772, 684 P.2d 668 (1984)(holding that four
errors relating to defendant’s credibility combined with two errors relating
to credibility of State witnesses amounted to cumulative error because
credibility was central to the State’s and defendant’s case); State v.
Alexander, 64 Wn. App. 147, 822 P.2d 1250 (1992)(holding that repeated
improper bolstering of child-rape victim’s testimony was cumulative error
because child’s credibility was a crucial issue), or because the same
conduct was repeated so many times that a curative instruction lost all
effect, see, e.g., State v. Torres, 16 Wn. App. 254, 554 P.2d 1069
(l976)(holding that seven separate incidents of prosecutorial misconduct
was cumulative error and could not have been cured by curative
instructions). Finally, as noted, the accumulation of just any error will not
amount to cumulative error—the errors must be prejudicial errors. See
Stevens, 58 Wn. App. at 498.

In the instant case, for the reasons set forth above, defendant has
failed to establish that his penalty phase hearing was so flawed with
prejudicial error as to warrant relief. Defendant has failed to show that
there were any errors in the trial. He has failed to show that there was any
prejudicial error much less an accumulation of it. Defendant is not

entitled to relief under the cumulative error doctrine.
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8. DEFENDANT PRESENTS NO COMPELLING
ARGUMENT AS TO WHY THIS COURT
SHOULD REVISIT ITS MANY
DETERMINATIONS THAT WASHINGTON’S
CAPITAL PUNISHMENT STATUTES DO NOT
VIOLATE THE EIGHTH AMENDMENT OR
ARTICLE 1, § 14 OF THE STATE
CONSTITUTION.

Davis contends that his death sentence violates the Eighth
amendment of the federal constitution prohibiting “cruel and unusual
punishments.” Appellants Brief at p. 102. Essentially, he argues that
Washington’s death penalty scheme is unconstitutional under Furman v.
Georgia, 408°U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972) as it is
imposed arbitrarily, thereby making it cruel and unusual punishment under
the Eighth Amendment. He also argues that it violates Article 1§14 of the
state constitiltion prohibiting “cruel punishment.” As argued below, this
court has repeatedly rejected such constitutional claimé; defendant ignores
these prior prohouncements and fails to articulate any compelling reason

why this court should revisit these claims.
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a. This court has repeatedly found that
Washington’s death penalty scheme does not

violate the Eighth Amendment’s prohibition
of cruel and unusual punishment.

Over the years there have been numerous challenges to
Washington’s death penalty statute as being violative of the Eighth
»Amendment’s prohibition against cruel and unusual punishment. An
Eighth Amendment claim focuses on whether the challenged provision
“fails adequateiy to inform juries what they must find to impose the death
penalty and as a result leaves them and appellate courts with ... open-
ended discretion.” Maynard v. Cartwright, 486 U.S. 356, 361-62, 108 S.
Ct. 1853, 100 L. Ed. 2d 372 (1988). To determine Whether there is a
violation, the court “looks to the sentencing scheme as a whole to
determine that ‘discretiop under the statute was sufficiently controlled by
clear and objective standards.’;5 State v. Campbell, 103 Wn.2d 1, 30, 691
P.2d 929 (1984), citing Pulley v. Harris, 465 U.S. 37,45, 104 S. Ct. 871,
79 L.- Ed. 2d 29 (1984), citing Gregg v. Georgia, 428 U.S. 153,. 197-98,
96 S. Ct. 2909; 49 L. Ed. 2d 859 (1976). The Eighth Amendment also
precludes modes of punishment that are inconsistent with modern
“‘standards of decency,’ e;s eyinced by objective indicia, the most
important of which is legislation enacted by the country’s legislatures[.]”
Penry v. Lynaugh, 492 U.S. 302, 330-331, 109 S. Ct. 2934, 106 L. Ed. 2d
256 (1989). Using this analysis, the United State Supreme Court has

precluded imposition of the death penalty on certain classes of defendants,
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such as the insane, Ford v. Wainwright, 477 U.S. 399, 410, 106 S. Ct.
2595, 91 L. Ed. 2d 335 (1986), the mentally retarded, Atkins v. Virginia,
536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002), accomplices
who did not have an intent to kill or major participation in acts that
showed an indifference to human life, Tison v. Arizona, 481 U.AS. 137,
158, 107 S. Ct. 1676, 95 L. Ed. 2d 127 (1987), or juveniles, Roper v.
Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L.Ed.2d 1 (2005).

This Court has repeatedly rejected Eighth Amendment challenges
to RCW 10.95, Washington’s capital punishment statutes. State v. Yates,
161 Wn.2d 714, 792-94, 168 P.3d 356 (2007)(noting the statute has eight
statutory protections in addition to mandatory proportionality review that
prevent arbitrary and capricious application of the death penalty and
specifically rejecting claims that it violates an international treaty or that
one prosecutor’s decision to allow Yates to avoid the death penalty by
pleading guilty to 13 murders while another sought the death penalty on
two additional murders rendered the statute unconstitutional or |
disproportiongte); In re Davis, 152 Wn.2d at 750-53 (rejecting claims that
the statute discriminates against minorities and the poor); In re Bt;own,
143 Wn.2d 4.31, 460-61, 21 P.3d 687 (2001)(rejecting claims thét
“budgetary constraints” rendered the sentence unconstitutional); State v.
Dodd, 120 Wn.2d 1, 92-96, 838 P.2d 86 (1992)(holding RCW 10.95 does
not violgte Eighth Amendment because it allows defendant to waive his

general fight to appellate review); Matter of Harris, 111 Wn.2d 691, 763
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P.2d 823(1988)(rejecting claim that Washington’s statute does not meet
the standard of reliability that death is the appropriate punishment); State
v. Mak, 105 Wn.2d 692, 758-60, 718 P.2d 407 (1986); State v. Rupe, 101
Wn.2d 664, 697-700, 683 P.2d 571 (1984); State v. Bartholomew, 98
Wn.2d 173, 192-98, 654 P.2d 1170 (1982)(although provision allowing
prosecution to present non-conviction data must be stricken as violative of
Eighth Amendment, that portion may be severed without affecting
constitutionality of remainder of statute);

Defendant once again asserts that RCW 10.95 violates the Eighth '
Amendment. In the trial court, defendant brought two motions to dismiss
premised on the Eighth Amendment. CP 713-723, 724-737. Defendant
argued that there should be a categorical ban on executing anyone that was
“convicted of a single-vicﬁm murder.”. CP 715. He presented no
evidentiary support using obj ecti\}e indicia, such as legislation enacted by
legislatures throughout fhis country, despite the Supreme Court’s clear
statement that this was the most important of all objective criteria. CP 720
He offered no citations to authority in the pleading nor submitted any
other evidentiary support in conjunction with his motién to _suppoft the
factual claims made therein. CP 713-723. In addition to being factually
unsupported, defendant’s arguments were premised primarily on who had
been executed in Washington since 1976. The State responded that 38 of
the 50 states have a death pénalty and all 38 allow the death penalty to be

imposed on single —victim murderers. CP 812-832. The court denied the
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motion finding that there was not a local or national evolving standard of
decency that had reach a consensus that single victim killers should be
exempt from the death penalty. 3/30/07 RP 4-18; CP 1079-1082. On
appeal, defendant does not assign error to any of the court’s findings on
this ruling. Defendant also brought a motion to dismiss afguing that
international law and international treaties required a finding that the death
penalty violates the Eighth Amendment. CP 724-737. There were no
citations to authority made in the pleading or other evidentiary support
attached to the pleading to support the factual claims made therein. /d.
The trial court denied the motion and entered findings of facts. 3/30/07
RP 19-27; CP 1083-1085. On appeal, defendant does not assign error to
any of the couﬁ’s findings on this ruling.

In his appeal, defendant abandons some of the arguments he raised
below and raises new ones in support of his claim that the Washington
death penalty provisions violate the Eighth Amendment. He presents no
legal arguments as to how the statutes fail to present clear and objective
standards so that jurors are adequately informed as to what they must find
to impose the death penalty; this type of argument is the core of an Eighth
Amendment claim and defendant does not present one in his brief. Nor
does he assert that he belongs to a class of persons the Eighth Amendment
exempts from application of the death penalty. In short, he presents no
true Eighth Amendment claim. Instead, he presents a series of arguments

and questionable statistics to try to demonstrate that the same reasons that
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five justices struck down the death penalty in Furman v. Georgia, 408
U.S. 238,92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972), could be found to apply
to Washington’s current death penalty scheme. See Appellant’s brief at
pp.103-114. Defendant completely ignores that after Furman, the United
States Supreme Court upheld the death penalty under statutory schemes
that did sufficiently direct the jury with clear and objective standards to
guide its death penalty determination, Gregg v. Georgia, 428 U.S. 153, 96
S. Ct. 2909, 49 L. Ed. 2d 859 (1976), and that this Court has repeatedly
found that Washington’s statute comports with the Eighth' Amendment
under the standards set forth in Gregg. Nothing has changed in the text of
the statute to require reexamination of any Eighth Amendment claim.
Defendant cites to no United States Supreme Court case issued since Yates
-the last time this Court rejected an Eighth Amendment challenge - that
would necessitate any reexamination of the statute under new controlling
authority. This court should summarily reject this claim as it has done so
many times in the past.

b. This court has held that Washington’s death

penalty scheme does not violate Article 1, §
14 of the state constitution.

Defendant contends that Washington’s death penalty statute,
RCW 10.95, violates the state constitution’s prohibition against cruel
punishment found in article 1, § 14. Appellants brief at pp.102-03. His

argument implies that this court has never assessed the constitutionality of
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RCW 10.95 under the state constitution by pointing out that it was not
assessed in State v. Cross, 156 Wn.2d 580, 622, 132 P.3d 80 (2006). See
Appéllant’s Brief at p. 103. This is incorrect.

This court has repeatedly examined whether RCW 10.95 violates
articie 1, § 14 and always found that it ddes not. State v. Yatés, 161
Wn.2d 714, 792, 168 P.3d 359 (2007)(holding that chapter 10.95 RCW
violates neither the Eighth Amendment nor article 1, section 14 as that
provision has not been interpreted as providing more protection than its.
federal counterpart); State v. Gentry, 125 Wn.2d at 631 (noting that Const.
art.1, §14 need not be interpreted more broadly than federal counterpart
and holding introduction of victim impact evidence does not violate it );
State v. Dodd, 120 Wn.2d 1, 20-22, (analyzing Const. art.1, §14 under
Gunwall factors and concluding that it does not extend greater protection'
than the Evighth Amendment and does not preclude a defendant from

waiving a general review of his convictioh); State v. Lord, 117 Wn.2d

> When analyzing the Gunwall factors, the court in Dodd acknowledged that there had
been an instance where the court had found a violation of Const. art. I, § 14 where there
would not be a claim under the Eighth Amendment, see State v. Fain, 94 Wn.2d 387, 617
P.2d 720(1980) and an instance where the court had stated that it would find a violation
of the state constitution even if there was no Eighth Amendment violation, see State v.
Bartholomew, 101 Wn.2d at 683. Both Fain and Bartholomew predated State v.
Gunwall, 106 Wn.2d 54, 58, 720 P.2d 808 (1986), which established the analytical frame
work for assessing whether the state constitution should be interpreted more broadly than
its federal counterpart. Thus, the holdings reached in Fain and Bartholomew were done
without this critical analysis of whether Const. art. 1, § 14 should be interpreted more
broadly; after conducting this analysis in Dodd, this court concluded that it should not.
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829, 915-16, 822 P.2d 177( 1991); Matter of Harris, 111 Wn.2d 691, 763
P.2d 823 (1988); State v. Jeffries, 105 Wn.2d 398, 428, 717 P.2d 722
(1986)(noting that the court has previously rejected defendant’s claim that
the death penalty violates Const. art.1, §14) State v. Campbell, 103
Wn.2d 1, 31-35, 691 P.Zd 929(1984), cert. denied, 471 U.S. 1094, 105 S.
Ct. 2169, 85 L. Ed. 2& 526 (1985)(finding “no grounds for invalidating the
deafh penalty as cruel punishment in violation of Const. art. 1, § 14”);
State v. Rupe, 101 Wn.2d 664, 697-99, 683 P.2d 571 (1984)(holding that
“so long as the sentencing procedures sufficiently protect against juries

. imposing the death penalty in an arbitrary manner, the death penalty is not
per se unconstitutional” and notiﬁg that “to hold that the death penalty is
per se unconstitutional [under the sfate constitution] would be to substitute
[the court’s] moral judgment for that of the people of Washington.”)

Prior to Dodd, which engaged in a Gunwall analysis and concluded
that the yconstitutiohal article 1, § 14 need not be interpreted more broadly
tﬁan its federal counter part, this Court had articulated four factors to be
considered in analyiing claims of cruel punishment under the state
constitution. Those factors are: (1).the nature of the offense, (2) the
legislative purpose behind the statute, (3) the punishment the defendant
would have received in other jurisdictions, and (4) the punishment meted
out for other offenses in the same j'urisdiction. State v. Fain, 94 Wn.2d

387,397, 617 P.2d 720. Defendant asserts a violation using this analysis.
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Despite this Court’s long history of rejecting arguments that
Washington’s death penalty statutes violate the state constitution
prohibition against cruel punishment, defendant asserts this claim on
appeal. He did not raise this claim in the trial court. In the triall court,
only one of defendant’s motions to dismiss made any reference to Const.
art. 1, § 14. CP 714. His motion, however, contains no argument
regarding the state constitution or the Fain factors; the arguments are
. entirely based upon federal cases and the Eighth Amendment. CP 713-
723. There were no citations to authority made in the pleading or ‘other
evidentiary supporf attached to the pleading to support the factual claims
made therein. Id. The trial court findings denying this fnotion did not
mention the state constitution. CP 1079-1082. Defendant has not
assigned error to any of the ﬁndingé on this ruling.

Thus, to the extent that defendant relies upon Const. art. 1, § 14,
review is constrained by RAP 2.5 as ordinaﬂly, the court does not address
issues raised for the first time on appeal. RAP 2.5(a); State v. McFarland,
127 Wn.2d 322, 332-33, 899 P.2d 1251 (1995). The rules of appellate
procedure provide. an exception for “manifest error affecting a
constitutional right.” RAP 2.5(a)(3). But thié narrow exception “is not
intended to swallow the rule, so thaf all asserted constitutional errors may
| be raised for the first time on appeal.” 'Stafe v. Trout, 125 Wn. App. 313,
317,103 P.3d 1278 (2005). “Manifest error” requires defendant to

demonstrate actual prejudice and he must make a plausible showing that
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the asserted error had practical and identifiable consequences in the trial
of the case. State v. Ohara, 167 Wn.2d 91, 99, 217 P.3d 756 (2009).

In determining whether the error was identifiable, the trial
record must be sufficient to determine the merits of the
claim. If the facts necessary to adjudicate the claimed
error are not in the record on appeal, no actual prejudice
is shown and the error is not manifest.

- Id (internal citations and quotations omitted)(emphasis added).

In presenting his argument regarding the Fain factors, defendant
refgrs the court to factual information'® that is not found inl the trial record
to support his factual claims. See Appellant’s brief at p. 117, 120, 122 -
124, 126, 128, 129-131. Because the facts that defendant needs to argue
his claimed error are not in the record, his claim is not manifest and may
not be raised under RAP 2.5. Nor can defendant show how his claimed
error had any practical and identiﬁéble consequences in the trial of his
case. His claim that the Washington’s death penalty violates the state
constitution did not affect the presentation bf evidence, the court’s
instructions, the burden of proof, or the jury’s deliberation; his trial was
unaffected by this claim. Therefore, this newly raiséd-v claim does not meet
the criteria of RAP 2.5 and should be summarily rejected.

As noted above, this court has repeatedly rejected claims that

Washington’s capital punishment statues violate the state constitutional

'6 The State has filed a motion to strike many of the appendices to the Appellant’s Brief
as failing to comply with RAP 10.3(8).
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prohibition against cruel punishment. If defendant wanted to assert a new
challenge to this long standing controlling authority, he needed to raise
this claim in the trial court and present his evidence to support the factual
claims underlying his argument. The State would have had the
opportunity to develop the record with competing evidence'” and
argument. If this had been done the issue would have been properly
presented for appellate review. It is not properly before this court for
review.

Defendant asks this court to become a legislative entity and to
override the desire of the people of this state to have the death penalty as
an available sanction for certain homicides.

Courts are not representative bodies. They are not designed
to be a good reflex of a democratic society. Their judgment

' In order to support his claim that public support of the death penalty is waning,
defendant cites to information put out on the 2008 year end report from the Death Penalty
Information Center to support his factual contention that the “latest Gallup Poll shows a
16% drop in public approval of capital punishment since 1994.” Appellant’s brief at p.
123. While this may be literally true, it is also literally true that the latest Gallup Poll
shows a 23% increase in public opinion in support of the death penalty since 1966. See,
http://www.gallup.com/poll/123638/In-U.S.-Two-Thirds-Continue-Support-Death-
Penalty.aspx. Looking objectively at the information the Gallup Poll has collected since
1936 regarding the death penalty, it shows that there was a drop in public support for the
death penalty in the 1960s and a spike in public support in the early 1990s, but that for
the most part public opinion has been in support of the death penalty at a fairly constant
rate between 60-70%. Id. Defendant also claims that the decrease in the number of
executions nationwide in 2007 and 2008 provides evidence that support for the death
penalty is waning. Had this been raised below, the State could have presented evidence
that while Baze v. Rees, 553 U.S. 35, 128 S. Ct. 1520, 170 L. Ed. 2d 420 (2008) was
pending at the United State Supreme Court, there was a virtual moratorium on executions
by lethal injections in this country. Since the Baze case has issued there have been
numerous executions, including 52 in 2009. See, http://deathpenaltyinfo.org/executions.
These are but two examples of how the State could have presented opposing information
had this issue been raised and litigated below.
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is best informed, and therefore most dependable, within
narrow limits. Their essential quality is detachment,
founded on independence. History teaches that the
independence of the judiciary is jeopardized when courts
become embroiled in the passions of the day and assume
primary responsibility in choosing between competing
political, economic and social pressures.

Gregg, 428 U.S. at 175 (footnote omitted)(quoting Dennis v. United
States, 341 U.S. 494, 525, 71 S. Ct. 857,95 L. Ed. 1137 (1951)
(Frankfurter, J., concurring in affirmance of judgment). This court has
long recognized that arguments about the morality of the death penalty is
an issue for the legislature not the court.

Clearly the mandate of the people of Washington, as
expressed through the legislative and initiative processes, is
to impose the death penalty. We, as Justices, are bound to
uphold and enforce this law absent a constitutional
prohibition. We must not superimpose personal morality
nor utilize strained interpretations of the law to sidestep this
difficult issue.

State v. Campbell, 103 Wn.2d at 34. This court should decline the

invitation to step out of its judicial role.

9. DEFENDANT MAY NOT CHALLENGE
WHETHER THE LEGISLATURE
UNCONSTITUTIONALLY DELEGATED ITS
AUTHORITY BY AMENDING RCW 10.95.180
AS HE DID NOT RAISE THIS CLAIM IN THE
TRIAL COURT AND DID NOT DEVELOP A
SUFFICIENT RECORD TO MAKE THIS
CONSTITUTIONAL CLAIM MANIFEST.

As a general rule, appellate courts will not consider issues raised

for the first time on appeal. RAP 2.5(a). A defendant may claim error for
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the first time on appeal only if it is a “manifest error affecting a
constitutional right.” RAP 2.5(a)(3); State v. McFarland, 127 Wn.2d 322,
333, 899 P.2d 1251 (1995)(citing State v. Scott, 110 Wn.2d 682, 686-87, -
757 P.2d 492 (1988)); State v. Lynn, 67 Wn. App. 339, 342, 835 P.2d 251
(1992). The rationale to limiting even potential constitutional errors is
sound:

[Plermitting every possible constitutional error to be raised
for the first time on appeal undermines the trial process,
generates unnecessary appeals, creates undesirable retrials
and is wasteful of the limited resources of prosecutors,
public defenders and courts.

McFarland, at 333 (citing Lynn, 67 Wn. App. at 344). The defendant
must identify a constitutioﬁal error and show how, in the context of fhe
trial, the alleged error actually affected the defendant’s rights; it is this
showing of actual prejudice that makes the error “manifest,” allowing
éppéllate review. Stéte v. McFarland, 127 Wn.2d at 333. If the facts‘
necessary to adjudicate the claimed error are not in the record on appeal,
no actual pfejudice is shown and the error is not manifest.. McFarland,
127 Wn.2d at 333 (citing State v. Riley, 121 Wn.2d 22, 31, 846 P.2d 1365
(1993)).

For example, in McFarland, the appellate court declined to find
any prejudice with_respect to the warrantless arrest. The court held:

[I]t is not enough that the Defendant allege prejudice -
actual prejudice must appear in the record. In each case,
because no motion to suppress was made, the record does
not indicate whether the trial court would have granted the
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motion. Without an affirmative showing of actual
prejudice, the asserted error is not “manifest” and thus is
not reviewable under RAP 2.5(a)(3).

McFarland, 127 Wn.2d at 334.

RAP 2.5(a)(3) is not intended té afford crifninal defendants a
means for obtaining new trials whenever they can identify some
constitutional issue not raised before the trial court. |

This exception is not intended to swallow the rule, so that
all asserted constitutional errors may be raised for the first
time on appeal. Indeed, criminal law has become so largely
constitutionalized that any error can easily be phrased in
constitutional terms. '

State v. Trout, 125 Wn. App. 313, 317, 103 P.3d 1278 (2005); accord
State v. Lynn, 67 Wn. App. 339, 342-43, 835 P.2d 251 (1992). For an
alleged constitutional error to be “manifest,” it must have had an
‘“unmistakable, evident or indisputable” impact in the trial. Lynn, 67 Wn.
App. at 345; State v. WWJ Corp., 138 Wn.2d 595, 603, 980 P.2d 1257
(1999)(“[A]n alleged error is manifest only if it results iﬁ a concrete
detriment to the claimant’s constitutional rights.”).

Defendant asserts for the first time on appeal that the 1986
legislative afnendment to RCW 10.95.180(1) constitutes an'
unconstitutional delegation of its legislative authority\fo the department of
correcti‘ons, in violation of article 2, §1 of the Washington Constitution.

Brief of Appellant at p. 132. In a footnote, defendant asserts that he may

properly raise this as a constitutional issue under RAP 2.5, citing three
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cases. See Appellant’s briefat p 131, n. 23. As will be discussed more
completely below, any assessment as to whether there has been an
improper delegatioﬁ requires conéideration of many facts on which the
record on review in this case is silent. As such, this court should find that
the issue is not properly before the court.
a. The record below does not contain the
necessary information to assess whether

there has been a constitutional violation
under the relevant legal standards.

The legislature may delegate authority to an administrative agency
to implement statutory directives if two requirements are met: (1) it
provides standards that in general terms define what is to be done and the
agency that is to do it; and (2) procedural saféguards exist to control
arbitrary administrative action and abuse of discretionary power. State v.
Simmons, 152 Wn:2d 450, 455, 98 P.3d 789 (2004), citing State v. Crown
Zellérbach Corp., 92 Wn.2d 894, 900,- 602 P.2d 1172 (1979)(citing Barry
& Barry, Inc. v. Dep't of Motor Vehicles, 81 Wn.2d 155, 500 P.2d 540
(1972)).

The procedural safeguards required to satisfy the second
requirement need not necessarily be articulated within the challenged
statute. For example in the Crown Zellerbach case, the corporation had
successfully moved for dismissal in the trial court for dismissal of criminal

charges stemming from its alleged failure to comply with conditions
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contained in a permit for a hydraulic project that had bee issued by the
Departments of Fisheries and Game. Crown Zellerbach, 92 Wn.2d at
896. At issue was the constitutionality of a statute that authorized the two
agencies to issue permits for hydraulic projects with conditions that would
“properly protect the fish life affected by the proposed project; a violation
of these conditions was a gross misdemeanor. Id. The corporatidn had
convinced the trial court that the statute was an unconstitutional delegation
of legisiative authority, but this Court reversed. Id. at 898—99. In
addressing whether there were sufficient procedural safeguards, the court
noted that while there were no safeguards expressly indicated within the
statute, safeguar_ds were available under the administrative procedures act
- (APA), and judicial review of any APA proceedings prior to the initiation
of any criminal proceedings. Additionally, once a criminal prosecution
had been filed, then there would be all of the procedural safeguards given |
to any criminal defendant. Id. at 900-01.

Similarly, in State v. ‘Simmons, this Court was faced with a
challenge thaf the legislature had improperly delegated its authority to
define crimes to the department of corrections (DOC) in enactihg the
proscription against persistent prison misbehavior found in RCW
9.94.070, in that it allowed DOC to define the term “serious infraction.”
152 Wn.2d at 455. Simmons, who had raised his challenge in the trial

-court, did not dispute that the first requirement for proper legiélative

delegation had been met but contended that there were inadequate
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safeguards against arbitrary administrative actions or abuses of discretion.
This Court disagreed finding that while DOC was exempt from APA
rulemaking requirements that the department had re-promulgated its
disciplinary code in 1998 in a manner that was consistent with the APA
and that the disciplinary code contained several procedural and notice
safeguards, including the opportunity to appeal any adverse disciplinary
hearing finding. 152 Wn.2d at 457. It also required that the prisoner be
notified of what conduct constituted a serious infraction, énd that he might
be charged with a felony if he committed such an infraction when he no
longer had any earned early release credit available. Id. This Court also
noted that DOC rule making provided for public scrutiny and judicial
review of disciplinary actions and that if a criminal prosecution should
arise that the defendant would be afforded of the procedural safeguards
attendant to a criminal prosecution. The court concluded that these were
sufficient safeguards and that there was no improper delegation of
authority. Id. at 458.

b. - Defendant’s constitutional challenge to
RCW 10.95.180(1) is not manifest.

Unlike the defendants in Crown Zellerbach and Simmons, who
raised their claim in the trial court, defendant asserts for the first time on
appeal that the legislature improperly delegated its authority. He argues

the 1986 legislative amendment to RCW 10.95.180(1) constitutes an
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unconstitutional delegation of its legislative authority to the department of
corrections. The current statute reads as follows:

(1) The punishment of death shall be supervised by the
superintendent of the penitentiary and shall be inflicted by
intravenous injection of a substance or substances in a
lethal quantity sufficient to cause death and until the
defendant is dead, or, at the election of the defendant, by
hanging by the neck until the defendant is dead. In any
case, death shall be pronounced by a licensed physician.

(2) All executions, for both men and women, shall be
carried out within the walls of the state penitentiary.

RCW 10.95.180 (emphasis added). Prior to a legislative amendment in
1986 the statute had indicated'that lethal injection was to be “continuous,
intravenous administration of a lethal dose of sodium thiopental until
death is pronounced by a licensed physician.” See Laws 1986, ch. 194, §
1 (emphasis added)."®

Defendant contends that the failure of the legislature to identify the
lethal substances to be given a condemned inmate constitutes an improper
delegation of authority to DOC. He concedes that the Legislature has
defined in general terms what is to be done and which agency is to do it,
but argues that there are insufficient procedural safeguards to prevent

arbitrary action and abuse of discretionary power. Brief of Appellant at

18 Prior to 1996 the default method of execution was hanging with the option for the
defendant to elect lethal injection, but in 1996 the Legislature amended the statute so that
the default became lethal injection with the defendant’s option to elect hanging. Laws
1996, ch. 251, § 1.
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p.133. Specifically, he argues that DOC has instituted a policy - Policy
490.200 - to address the execution of a condemned inmate and that this
policy was adopted in an arbitrary and capri;:ious manner. Brief of
Appellant at p. 137.

| Becausé this issue was not raised in the trial court, the record on
review does not contain a copy of Policy 490.200 or any information as to
_ hbw this policy was enacted. In order to present his argument, defendant
attaches as an appendix to his brief a document that purports to be this
challenged DOC Policy 490.200. See Appendix L to Appellant’s Brief.
Under the rules of appellate procedure “[a]n appehdix [to a brief] may not
include materials not contained in the record on review without permission
from the appellate court, except as provided in Rule 10.4(c).” RAP
10.3(a)(8); Den Beste v. State, Pollution Control Hearings Bd., 81 Wn.
App. 330', 332-33,914 P.2d 144 (1996). The exceptions set forth in RAP
10.4(c) allows for fhe wording of statutes, rules, regulations, jury
instructions, findings of fact to be set forth in an appendix or for a éopy of
an exhibit (that is part of the record on review) to be appended. RAP

1 0.4(c). Defendant’s Appendix L does not comply with these rules and
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the same is true of Appendices M, O and as to a portion of Appendix NP
This Court should not consider these improper ai)pendices.zo

Defendant cannot present his argument on appeal without reliance
on these improper appendices. See Appellant’s Brief at pp. 131-140. If
this issue had been raised in the trial court, the defendant could have
presented this information to the trial court in support of his constitutional
challenge. If this had been raised below, the State would have had an
opportunity to: 1) ensure that the copy of the policy under consideration
by the court was authentic, current, and complete; 2) adduce evidence as
Vto how such a policy was promulgated; 3) explore any procedural
safeguards that are in place surrounding the implementation of a lethal
injection; and, 4) and cross-examine any witnesses presented by defendant
in support of his constitutional challenge. As this claim was not raised
below, none 6f the relevant factual information as to whether sufficient
- procedural safeguards exist was developed. As the record on review does
not contain any of the necessary information to determine whether has
been an unconstitutional delegation of authority, this court has insufficient

information to determine whether a constitutional violation occurred.

Consequently, defendant is unable to show any manifest constitutional

1 Appendix N contains the wording of some statutes, which is not improper, and copies
of some pages from a pharmacy treatise, which was not made part of the record in the
trial court and so is not properly attached as an appendix under RAP 10.3(2)(8) and RAP
10.4(a)(c).

% The State has filed a motion to strike appendices independently of this brief.
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~ error from the record before this court. Defendant may not raise this issue
for the first tim;: on appeal as he cannot show clear and detrimental error
affecting his righté from the record on review.

- The State would note that this claim of improper delegation of
legislative authority in RCW 10.95.180 is currently pending before the
court in a least one other case, Brown and Gentry v. Eldon Vail, et.al,
Supreme Court Case Number 83474-1, which is set for oral argument on
Mérch 18, 2010. From the briefing filed in this other case it would appear
that the plaintiffs, both of whom are under a death sentence, brought their
constitutional challenge at the trial court level, where it was fully litigated.
Thus, this Court will be addressing the identical issue on a proper record.”!
Refusing to consider defendant’s improperly raised claim here will not
necessarily preclude him from reaping any benefit that may flow from the
Court’s consideration of this issue in the other case.

C. Defendant fails to identify what aspect of |
legislative authority has been improperly
delegated as the Legislature has clearly

defined a crime and a punishment in Title
10.95 RCW.

While defendant argues that there has been an improper delegation

of legislative authority, his argument does not articulate what aspect of

21 There was an Associated Press report on March 3, 2010 indicating that the death
penalty protocol has changed from a three drug system to a one drug system, thus, it is
perhaps premature to address-which protocol would apply to defendant’s execution.
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legislative authority has been properly delegated. The three dases
defendant relies upon, In re Personql Restraint of Powell, 92, Wn.2d 882,
602 P.2d 711 ( 19.79), Crown Zellerbach, supra, and Simmons, supra; all
concerned claims that the legislature had improperly delegated its
responsibility for defining the elements of crimes to some administrative
agency without sufficient guidelines. Defendant’s challenge does not
concern an improper delegation of the authority to define the elements df a
crime. |

The Legislature has determined that the punishment for aggravated
murder shall be either life with out the possibility of parole or death.
RCW 10.95.030. It has further determined that when a jury returns a
verdict for death, this punishment shall be imposed by lethal injection
unless the condemned defendant opts for hanging. RCW 10.95.180(1).
Defendant cites no authority to support his contention that the language
“intravenous injection of a substance or substances in a lethal quantity
sufficient to cause deafh and until the defendant is dead” does not
sufficiently deﬁn¢ a punishment.” He sites to nQ‘ analogous cases where
any court has found an improper delegation of legislative authority for

failing to articulate the precise pfotocol to be used in capital executions.

2 Pprevious challenges to whether Washington capital punishment provisions involved an
improper delegation of legislative authority have focused on whether it gave prosecutors
too much discretion to determine when to seek it. State v. Benn, 120 Wn.2d 631, 667,
845 P.2d 289 (1993).
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The State can find no analogous cases where a condemned defendant has
alleged that the Washington Legislature improperly delegated its authority
by failing to identify the thickness, length, or material of the rope to be
used in hanging. The State can find no cases where a defendant has
alleged that in establishing the length of incarcerations for lesser crimes
that the Legislature acted improperly by failing to articulate the daily
living conditions of an inmate for the duration of his sentence.

Every other jurisdiction that has examined this issue has rejected
the argument that the legislature’s failure to identify the substances to be
used in lethal injection for capital punishment constitutes an improper
delegation of legislative authority. Sims v. State, 754 So.2d 657, 668-70
(Fla. 2000); State v. Deputy, 644 A.2d 411, 420-22 (Del. Super: Ct. 1994),
aff'd, 648 A.2d 423 (Del. 1994); State v. Osborn, 102 Idaho 405, 631 P.2d
187,201 (1981); Ex parte Granviel, 561 S.W.2d 503, 514-15 (Tex. Crim.
App. 1978).

Although the State’s primary argument is that this issue is not
properly before the court for review, the court may also reject it for failing .

to articulate any constitutional violation.
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d. There are sufficient external procedural
safeguards in place to prevent arbitrary

action or an abuse of discretion in the
implementation of the death penalty.

Although the record below is silent as to what, if any, internal
procedural safeguards exist with in the department of corrections to
protect a criminal defendant under sentence of death from being subject to
arbitrary or abusive discretionary administrative actions in the manner of
execution, there are many apparent external safeguards. A person charged
with a capital offense may challenge the protocols in the trial court as
being an unconstitutional delegation of legislative authority thereby
obtaining judicial review at the trial and appellate levels. A defendant
subject to a capital sentence could also obtain judicial review by
challenging the constitutionality of the protocols in a personal restraint
proceeding under Title 16 of the Rules of Appellate procedure. Finally, as
has been shown by Cal Brown and Jonathan Gentry, judicial review is
available by filing an independent action in the trial court, again resulting
in judicial review at multiple levels. See Supreme Court Case No. 83474-
1, an appeal from Thurston County Superior Court Case No. 08-2-02080-
8. These are the same type of procedural safeguards that this Court found
to be sufficient in Crown Zellerbach. |

Before anyone is executed in the State of Washington, his death
sentence will have been subject to judicial review. State v. Dodd, ‘120

Wn.2d 1, 14-15, 838 P.2d 86 (1992). Any person under a death sentence
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has many avenues of seeking judicial review of the manner of execution.
It should also be noted that in addition to the procedural safeguards
present by the state justice system, that a person under sentence of death
has the ability to seek relief in the federal justice system as well. It cannot
be reasonably argued that a person under sentence of death cannot get

' judicial review of the manner and procedures used in an execution. See,
e.g.; Baze v Rees, 553 U.S. 35, 128 S. Ct. 1520, 170 L. Ed. 2d 420
(2008)(whether three drug lcthal injection protoéol violates Eighth
Amendment); Rupe v. Wood, 853 F.Supp 1307 (1994), overruled as moot,
93 F.3d 1434 (1996)(whether hanging that might resulting decapitation

- violates Eighth Amendment).

Although the State’s primary argument is that thjs issue is not
properly befqre the court for review, the court may also reject it for
defendant’s failure to demonstrate the absence of either of the two
requirements of a proper legislative delegation. Defendant concedes that
the legislature defined in general terms what is to be done and the agency
that is to do it. Appellant’s brief at p. 133. But even on the limited record
presented here, it would appear that there are sufficient external
. procedural safeguards to control any potential arbitrary administrétive
action or abuse of discretionary power. The court should find this claim to

~ be without merit.
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10.  AFTER CONSIDERING FACTORS RELEVANT
TO MANDATORY REVIEW, THIS COURT
SHOULD UPHOLD DEFENDANT’S DEATH
SENTENCE.

This court must review defendant’s death sentence as requiréd by
RCW 10.95 to determine: (a) whether there was sufficient evidence to
justify the affirmative finding by the jury that there were not sufficient
mitigating circumstances to warrant leniency; (b) whether theb sentence of
death is excessive or disproportionate to the penalty imposed in similar
cases considering both the crime and the défendant; (c) whether the
sentence of death was brought about by passion or prejudice; and (d)
-whether the defendant was mentally retarded.

This Court has previously conducted mandatory review on the
death verdict returned by the jury in defendant’s first penalty phase
hearing and determined that it was not freakish or wahtonly imposed.

" State v. Davis, 141 Wn.2d 798, 879-88, lOAP.3d 977 (‘2000). The current
appeal follows a new penalty phase hearing where there were some
differences in the evidence presented from the first penalty phase hearing,
although some factors remain unchanged from the prior appeal.‘ |

a. Defendant makes no claim that he is
mentally retarded.

RCW 10.95.030(2) provides that no person who is mentally
retarded shall be executed. The statute further provides that when a

defendant contends that he is mentally retarded so as to prohibit execution,
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the defense bears the burden to prove mental retardation by a
preponderance of evidence. In addition, the law imposes the duty upon
the trial court to make a finding as to the existence of mental retardation.
To be considered mentally retarded under the statute a person must have a
“significantly éubaverage intellectual functioning,” which is defined as an
IQ of 70 dr below. Davis, 141 Wn.2d at 886-887. None of the mental
health experts who testified at trial diagnosed defendant as being mentally
retarded. RP 3108, '3153-55, 3287, 3394-96. Defendant does not assert on
appeél that he is mentally retarded within the meaning of RCW 10.95.030.
Defendant’s inaction constitutes waiver of any claim that he was mentally'
retarded. This is consistent with his position in his prior appeal. Davis,
141 Wn.2d at 885-86.

" b. There was sufficient evidence to justify the

affirmative finding by the jury that there

were not sufficient mitigating circumstances
to merit leniency.

In addressing the sufﬁcieﬁcy of evidence in a; capital case, thié
court determines whether sufficient evidence exists to support the jury’s
finding that there were ﬁot sufficient mitigating circumstances to merit
leniency. Elmore, 985 P.2d at 321, citing State v. Stenson, 132 Wn.2d at
756. The test is whether, after viewing the evidence in the light most
Afavorable to the State, any rational trier of fact could have found sufficient

evidence to justify the jury’s finding beyond a reasonable doubt. State v.
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Brown, 132 Wn.2d 529, 551, 940 P.2d 546 (1997); State v. Gentry, 125
Wn.2d at 654.

In applYing this test, the court does not duplicate the jury’s role
and reweigh the aggravating circumstances against the mitigating factors,
but rather the court considers the circumstances of the crime along with
any mitigating factors and determines whether a rational jury could have
concluded the mitigating cifcumstances do not outweigh the circumstances
of the crime. Elmore, supra, citing State v. Dodd, 120 Wn.2d 1, 24-25,
838 P.2d 86 (1992); State v. Rice, 110 Wn.2d 577, 623- 25, 757 P.2d 889
(1988). The mere presence of mitigating factors does not require reversal
if the jury is convinced the circumstances of the crime outweigh the
proposed mitigating factors. Elmore, supra, citing Brown, 132 Wn.2d at
553.

Viewing the evidence in the light most favorable to the
prosecution, a rational trier of fact could find sufficient evidence to
support thé jury’s cohclusion that defendant did not merit leniency.

Defendant offered mitigation evidence from several mentél _health
experts.zé Dr. Richard Kolbell; a neurdpsychologist, testified that he gave
defendant a battery of tests to assess his ability to concentrate, pay

attention, track conversations, reason, problem solve, exercise judgment,

2 While defendant presented expert testimony regarding his mental functioning at his
first trial, he did not present the same experts as he did in the proceeding below.
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make decisions, and control impulses, as well as testing his memory and
language function. RP 3096-99, 3141-42. After this testing, Dr. Kolbell
concluded that defendant’s full scale IQ was 68, which is in the
“borderline to mildly impaired” rangé. RP 3100. But when Dr. Kolbell
took into account how defendant actually functions on a daily basis, he
_concluded that defendant “is better characterized as functioning in the
borderline range than the.impaired or mentally refarded range.” RP 3108,
3153-55. Dr. Kolbell testified that standard IQ tests are reformatted about
every 15 years to take into account better education and information
sources that were not available in the past as far as establishing a “norm”
and that giving a person a test formatted for an outdated norm will
produce an inaccurate result. RP 3106. Dr. Kolbell did not use the same
test as had been given defendant in the past. RP 3111.

As aresult of his testing, Dr. Kolbell diagnosed defendant as
having a “cognitive disorder, not otherwise specified,” which he said
meant the many of the defendant’s mental abilities were impaired. RP
3118. Dr. Kolbell also diagnosed defendant as having an anti-social
personality disorder. RP 3119. Dr. Kolbell acknowledged that doctors
examining defendant in the past thought that he was malingering and that
he was trying to present himself as more impaired than what he was. RP
3158-61. Dr. Kolbell opined that defendant has the ability to follow the
rules and that he knows right from wrong. RP 3167. He testified fhat

people with antisocial personality disorders may be persistent liars, have
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recurring difficulties with the law, violate the rights of others, have an
extreme sense of entitlement, engage in aggressive and violent behavior,
have a low tolerance for boredom, lack remorse for hurting others, and
show impulsiveness. RP 3169-70. Dr. Kolbell agreed that all of these
descriptors could be applied to defendant. RP 3170. Dr. Kolbell testified
that he wasn’t retained to assess defendant’s cognitive abilities at the time
of the crime but what they were in 2006. RP 3177. Dr. Kolbell agreed
that from a review of the police report, it appeared defendant had very
goal directed behavior when committing the crimes against Mrs. Couch.
RP 3179-81. Dr. Kolbell agreed that the circumstances of the crime as
well as defendant’s efforts to destroy evidence showed a level of cognitive
functioning. RP 3180-81. |

Dr. Barbara Jessen testified that an MRI taken in 1997 showed no
physical abnormalities with défendant’s brain. RP 3208. Defendant also
submitted to an EEG in 1997, which examines electrical activity in the
brain. RP 3209-17. The EEG showed that defendant had generalized
moderately severe slowing of his electrical activity. RP 3217. Dr. Jessen
testified that such slowing could be present from birth, could be the result
of infection or trauma to the brain, it could be due to medications or from
past alcohol and drug abuse or diabetes. RP 3217-3219, 3226. At the
time of the EEG, defendant was on medications that would account for the
decreased electrical activity. RP 3218. Defendant also reported prior

alcohol and cocaine abuse that would account for the decreased activity.
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RP 3219. Dr. Jessen testiﬁed that you could not make a definitive
diagnosis as to the cause by looking at the EEG. RP 3219. Dr. Jessen
testified that when she interviewed the defendant in 1997, he was alert and
oriented; he had no difficulty with his speech or in communicating with
her. RP 3219-22. Dr. Jessen concluded that there was no objective
évidence that deféndant had any neﬁrological deficits of a gross nature.
RP 3228. |

The defense also presented Dr. Zakee Matthews, a psychiatrist,
who testified the defendant had “a major mental illness” and “a cognitive
disorder.” RP 3296. Dr. Matthews said the defendant’s cognitive disorder
meant that “his brain is not functioning as your and my brain would be
functioning” and “he has difficulty processing, organizing information.”
RP 3256. Dr. Matthews based his opinion on the defendant’s poor
performance in school, including difficulty following through with tasks
and learning difficulty; in the doctor’s opinion, this cognitive disorder or ;
Jearning disability was a sufficient baéis to diagnose a “mental illnéss.” |
RP 3241-44. Dr. Matthews could not state with reasonable psychiatric
- certainty that defendant suffered from dementia or that he was mentally
retarded. RP 3287. Dr. Matthews did not diagnose defendant as having
schizophrenia. RP 3276, 3278. Dr. Matthews acknowledged that the
manner in which defendant committed his crime against Mrs. Couch did

not show evidence of disorganized be_havi.or. RP 3307-08.
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Dr. Muscatel, a clinical psychologist, testified about his

" examination and testing of the defendant; his opinion was that defendant
had a cognitive disorder and psychotic disorder. RP 3356-75, 3396-98.
He discussed the differences in IQ scores that resulted from different
testing being done by 3 different mental health professionals (Drs. Cripe,
Kolbell, and himself), even though a couple of the tests were done justa
few months apart; he discussed factors that could or could not account for
these differences. RP 3382-94. Dr. Muscatel did not find defendant to be
mentally retarded but stated he did test in the “borderline intellectual
range.” RP 3394-96. Dr. Muscatel included a second diagnosis of
“psychotic disorder not otherwise specified by history” based solely lipon
defendant’s self reporting that he has auditory hallucinations and paranoid
thoughts. RP 3399. Dr. Muscatel also diagnosed a personality disorder
with antisocial features. RP 3376, 3401. Dr. Muscatel indicated that he
Vwould classify defendant as having mild to moderate neuropsychological

. difficulties and that there are thousahds , if not fnillions, of people in this
country that have similar disabilities. RP 3403.

In addition to this evidence regarding defendant’s mental
condition, the defense admitted defendant’s school records showing that
he téok special educafion classes. RP 3350; EX 223. He also presented
testimony from his mother and brother.

Cozetta Taylor, defendant’s mother, testified that defendant was

born in 1959, the fourth of her seven children. RP 3419-21. The
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defendant’s father, George Davis, left in 1960 and had no part in raising
defendant. /d. She testified that he was put in some special education
_ classes and that he did “sometimes okay” in these. RP 3423. Sometime in
. 1966 or ’67, Mr. Jones came into defendant’s life in a surrogate father
role. RP 3424-25. Mr. Jones was strict with the children and would give
“whoopings” with a belt for misbehavior; defendant got the most of these.
RP 3425. Ms. Taylor testified that defendant stayed in school until the
- eleventh grade then went into the Afrny for several years. RP 3427-28.
Defendant was proud of his military service. RP 3431. She indicated that
most of her children and numerous grandchildren live locally and that it is
a close family. RP 3431-33. She testified that she loves her son very
much despite what he has done. RP 3431. | |
Donnie Cunningham, defendant’s younger brother, testified that he
was very close with the defendant and they would do sports and “everyday
normal kid stuff” together. RP 3434-35. He indicated that his older
brother was behind other kids in school and did not have a lot of friends
there; he suffered some taunting-Beihg called slow. RP 3435-36. Mr.
Cunningham also described Mr. Jones as a strict disciplinarian; he testified
that both he and defehdant got “whoopings,” but that defendant got mofe, '
usually for not doing something he had been told to do. RP 3437-38. He
testified that after Mr. Jones passed,vthat defendant started getting into
trouble in small ways, but then defendant went into the Army. RP 3439.

Defendant later lived with his brother in Renton for about a year;
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defendant got a job which he kept until the company downsized and he
was laid off. RP 3439-42. Mr. Cunningham testified that -despite what
defendant has done - he still loves his brother. RP 3442. Mr.
Cunningham saw his brother the night he murdered Mrs. Couch; he did
not see anything about his brother’s mental condition that night which
caused him any concern. RP 3442-45. |

This mitigation evidence might be summarized as showing the

following:

L. Defendant has cognitive disabilities. These
prevented him from doing well at school and subjected him
to some taunting from other children, but are not so severe
as to prevent him from functioning on a day to day level.
He has shown that he can hold a job- including one in the
military- for an extended time. These cognitive disabilities
do not prevent him from engaging in goal directed
behavior. None of the mental health professionals who
have examined defendant or tested his IQ are of the opinion
that he is mentally retarded. '

2. Defendant has an antisocial personality disorder, -
but not a mental illness which prevents him from
understanding right from wrong. He can control his
behavior if he chooses to do so. He has many personality
traits that make him dangerous and likely to re-offend.

3. Defendant has self reported hearing auditory
hallucinations, but never reported that these voices told him

~ to hurt someone else. Two doctors concluded that
defendant was prone to over-reporting or exaggerating his
symptoms.

4. In 1997 an EEG showed defendant had decreased or
abnormal electrical activity in his brain. It is unknown
whether: 1) it was a temporary condition due to current
medications or physical illness; 2) the defendant was born
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with this decreased level of electrical activity; 3) it was the
result of damage caused by drug use, alcohol use, diabetes,
or head trauma.

5. Defendant was raised in loving family although it
lacked a consistent father figure and money was in short
supply. One surrogate father figure who did have some
longevity -staying with defendant’s mother several years
until his death - was a strict disciplinarian; this man used
corporal punishment when any of the children did not do as
they were told. Defendant got more “whoopings” with a
belt than his siblings did, but there is no indication that this
punishment was inflicted without reason.

6. Defendant is still loved by his family despite what
he has done.

Looking at the evidence presented in mitigation, none of it makes
defendant less culpable for his crimes or presents a reason for sparing his
life. The circumstances surrounding this crime show defendant felt a
“need” to kill someone the way someone else might “need” a cigarette or

“need” a piece of chocolate. He acted on that “need” choosing the nearest

victim available who was not a friend or ~family member —His crime was -
vicious, brutal, and cruel. The jury heard defendant’s criminal hlstory
containing crimes of assault, robbery, perjury, theft and another murder.
The jury heard that he has personality traits that make it likely he will
continue tdbreak the law. Essentially, the jury heard evidence that the
'defendant craves violence and, while having the ability to control his
behavior, he chooses not to; he chooses to fulfill his cravings. The jury

heard the devastation his choice caused in the Couch family. RP 2968-
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2985. A low IQ, decreased electrical activity in the brain in 1997, and
some “whoopings” with a belt is not sufficient mitigation to.make the
defendant deserving of leniency in light of the nature of his crime and his

personal history. This court should uphold the jury’s finding.

The verdict did not result from passion or
prejudice.

o

The jury was instructed that the only evidence it was to consider
was the testimony of witnesses and the exhibits admitted during the
penalty phase. CP 1158, Penalty Phase Inst. No. 1. It was explicitly told
that the arguments of counsel were not evidence and to disregard any
remark or argument that was not supported by the evidence. CP 1159,
Penalty Phase Inst. No. 1. Lastly, the jurors were instructed that they were
not to be influenced by passion, prejudice, or sympathy. CP 1159, Penalty

Phase Inst. No. 1. Nothing in the record even hints that they disregarded

Lo Y |

this instruction. See - State v Sagastegui, 135 Wn:2d 67,94 95,954 P:2d
1311 (1998).

Defendant argues that the jury’s passions were somehow inflamed
by the argument of the prosecutor in the penalty phase- alleging the
prosecutor arguéd facts not in evidence and invited the jury to base its
verdict on sympathy for the victim. The propriety of the prosecution
argument was addressed in the earlier section of the brief dealing with

claims of prosecutorial misconduct. It is important to note that there were
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no objections to the argument on this basis at trial, indicating that the
argument was not as emotionally charged as defendant now argues on
appeal. Defendant does not address the fact that the only way for him to
succeed in his argument, is for this court to conclude that the jury
disregarded all of the court’s instructions noted above. It is a fundamental
precept that juries are presumed to heed the court’s instructions. See State
v. Lord, 117 Wn.2d 829, 861, 822 P.2d 177 (1991). This court should
reject tﬁe invitation to casually abandon such a fundamental principle.
Defendant also asserts that an erroneous jury instruction caused
the jury to return a verdict based on passion and prejudice. The propriety
of the court’s instruction was addressed earlier in the brief. Furthermore,
defendant fails to explain how - even assuming the instruction misstated
the law - it encouraged the jury to return a verdict based upon passion and
prejudice. He does not articulate how the wording of the allegedly

erroneous instruction introduced extraneous or prejudicial information into

the trial or how it encouraged the jury to return a verdict based solely upon
emotional appeal. Defendant has failed to articulate any credible reason

for finding the verdict was the result of passion and prejudice.

d. The sentence was not disproportionate when
compared to other similar cases.

In performing its proportionality review, this Court compares the

case to all aggravated murder cases, to see whether the sentence is wanton,
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freakish, or otherwise disproportionate. The purpose of this
proportionality review is to “avoid two systemic problems associated with
imposition of capital punishment: random arbitrariness and imposition in

a racially discriminatory manner.” State v. Davis, 141 Wn.2d at 880. The

(113

court does this by considering “‘the crime and the defendant’ in

293

comparison with other ‘similar cases’” to determine whether the

imposition of a death sentence was wanton or freakish. Id.
RCW 10.95.130(2)(b) defines the comparison pool as follows:

“Similar cases” means cases reported in the Washington »
Reports or Washington Appellate Reports since January 1, ;
1965, in which the judge or jury considered the imposition

of capital punishment regardless of whether it was imposed

or executed, and cases in which reports have been filed

with the supreme court under RCW 10.95.120 (emphasis

added). .

“Similar cases” means other death eligible cases and includes those in

which the death penalty was sought and those in which it was not. State v.

Yates, 161 Wn.2d 714, 788, 168 P.3d 359 (2007); State v. Davis, 141 w
Wn.2d 798, 880, 10 P.3d 977 (2000). The scope of “similar cases” covers

a broader spectrum than what might initially be thought. It includes cases

where: 1) the prosecution alleged aggravated murder, but never sought the

death penalty, and the defendant entered a plea or was convicted as

- charged at trial; 2) the prosecution alleged aggravated murder and the

defendant entered into a plea agreement to avoid the death pehalty; 3) the

capital charge went to trial, but the jury did not find defendant guilty of
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aggravated murder; 4) the capital charge went to trial and the jury found
defendant guilty of aggravated murder, but did not return a verdict of
death; and, 5) the capital charge went to trial and the jury found defendant
guilty of aggravated murder and returned a death verdict.

In performing this review, this Court has looked at a number of
factors, including the nature of the crime, the defendant’s criminal record,
and the extent of any mitigating factors. State v. Pirtle, 127 Wn.2d 628,
687, 904 P.2d 245 (1995), cert. denied, 518 U.S. 1026, 116 S. Ct. 2568,
135 L. Ed. 2d 1084 (1996); see also Gentry, 125 Wn.2d at 653-54; State v.
Benn, 120 Wn.2d 631, 677-78, 845 P.2d 289, cert. denied, 510 U.S. 944,
114 S. Ct. 382, 126 L. Ed. 2d 331 (1993); State v. Rice, 110 Wn.2d 577,
623 25,757 P.2d 889 (1988), cert. denied, 491 U.S. 910, 109 S. Ct. 3200,
105 L. Ed. 2d 707 (1989). The court has acknowledged that this type bf
review may not be easily quantified:

We have quantified those factors that are easily quantifiable

in order to be as objective as possible. . By this we do not
suggest proportionality as is a statistical task or can be
reduced to a number, but only that numbers can point to
areas of concern. At its heart, proportionality review will
always be a subjective judgment as to whether a particular
death sentence fairly represents the values inherent in
Washington’s sentencing scheme for aggravated murder.

Pirtle, 127 Wn.2d at 687. A statistical approach is not required. State v.
Elmore, 139 Wn.2d at 308. If the facts of defendant’s case are similar to
some of the facts faken from cases in which the death penalty was upheld, '

the proportionality review is satisfied. Id.
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Proportionality review does not preclude variation on a case by
case basis, nor does it guarantee that the death penalty is always imposed
in superficially similar cases. Lord, 117 Wn.2d at 910. Precise uniformity
is unworkable.because of the nature of the offenses and because juries are
directed to tailor their decision to the individual circumstances of the
crime. Id “Precise uniformity is not possible because ‘the brutal and
extreme [crimes] with which we deal in death penalty cases are unique and
cannot be matched up like so many points on a graph.”” State v. Davis,
141 Wn. 2d at 881. Comparing death penalty cases to one anothef is not

an exact science, nor could it ever be:

Our proportionality review is guided by two fundamental
goals: to avoid “random arbitrariness and imposition of the
death sentence in a racially discriminatory manner.”
Consistent with these objectives, we have noted that our
proportionality review: “

does not guarantee there will be no variations from
case to case, nor that a sentence of death will be
uniformly imposed in all superficially similar
circumstances. Mathematical precision is
unworkable and unnecessary. “There is no
constitutional or statutory requirement to ensure an
unattainable degree of identity among particular
cases which are invariably unique.” Instead, we
must determine whether a death sentence has been
imposed generally in similar cases, and not imposed
wantonly and freakishly.

State v. Elledge, 144 Wn.2d 62, 80, 26 P.3d 271 (2001)(citations omitted,

quoting State v. Brown, 132 Wn.2d 529, 555, 940 P.2d 546 (1997)).
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Further, a decision to affordb one defendant mercy, and not another,
does not violate the constitution. State v. Mak, 105 Wn.2d 692, 724, 718
P.2d 407, cert. denied, 479 U.S. 995 (1986)(quoting Gregg v. Georgia,
428 U.S. 153,199, 96 S. Ct. 2909, 49‘L. Ed. 2d 859 (1976)). Essentially
defendant’s argument regarding proportionality is that his sentence is
freakish and wanton because: 1) none of the men whose cases this court
found similarly brutal in the first appeal have been executed for their
crimes; 2) since his first appeal, the three cases that the court has upheld
on proportionality review are factually different than his; and 3)
murderers, including Ridgeway, who killed multiple victims, have been
given life sentences. This is precisely the type of analysis rejected by this
| court in Lord, Elledge, and Davis.

Additionally, defendant argues that what happens to a case on
appeal or collateral review should have an impact on whether this Court
continues to consider it a “similar” case. The correct category of cases to

“consider are those where death was sought and imposed as a sentence—
regardless of what héppened to the case 6n appeal. See generally, State v.
Elledge, 144 Wn.2d 62,79 n 5,26 P.3d 271 (2001). This Court has
rejected the argument that only non-vacated death sentences can be
considered for purposes of determining proportionality. /d. The court
noted that it “will continue to utilize cases in which the death penalty was
ultimately vacated, so long as the penalty determination was not

overturned on the basis of the penalty being disproportionately imposed.”
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Id. at 79 n.5, citing State v. Elmore, 139 Wn.2d 250, 311 n.26, 985 P.2d
289 (1999).
Below, the State addresses the factors this court has articulated as

being the proper ones for consideration in proportionality review:

L Aggravating circumstances.

Only one aggravating factor is needed for imposition of the death
penalty. RCW 10.95.030(2). Juries have returned death verdicts based on
a single aggravator24or on two aggravators.25 This court has found the
death penalty is not disproportionate when based upon a single aggravator
or two aggravators. State v. Elledge, 144 Wn.2d 62, 81,26 P.2d. 271
(2001)(single); State v. Elmore, 139 Wn.2d 250, 309, 985 P.2d 289
(1999); State v. Stenson, 132 Wn.2d 668, 758-60, 940 P.2d 1239
(1997)(two); State v. Brown, 132 Wn.2d 557, 940 P.2d 456(1997)(si‘ngle),
State v. Gentry, 125 Wn.2d at 656-58 (single); State v. Benn, 120 Wn.2d
at 692-95 (single). This court is “not merely looking for the number of
aggravators but, more importantly, at the nature of the aggravating
circumstances.” Cross, 156 Wn.2d at 633.

This aspect has not changed from the prior appeal. The first jury
found that three aggravating factors applied to defendant’s crime and the

jury was instructed that the crime was aggravated because defendant

2 See Report of the Trial Judge (TR) for: Luvene TR No. 135; J. Gentry, TR No. 119;
G. Benn, TR No. 75; B. Harris, TR No. 29.
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committed the murder in the course of and furtherance of, or in the
immediate flight from; 1) a robbery in the first or second degree, 2) a rape
in the first or second degree, or 3) a burglary in the first or second degree.
Davis, 141 Wn.2d at 882; CP 1161-62.

The finding of three aggravatihg circumstances marks this crime as
one of the most serious. State v. Woods, 143 Wn.2d 561, 617,23 P.3d
1046 (2001). As the court found in the previous appeal, the death
sentence is not excessive or disproportionate in comparison with other
cases where the death penalty was imposed. See Davis, 141 Wn.2d at 883.
There is no reason for the court to reach a different conclusion in this
appeal.

ii. Nature of the crime.

In the early morning hours of January 25, 1997, defendant stood on
the porch of his mother’s house and stated “I need to rob somebody” and
“I need to kill me a motherfucker.” Within a few minutes, defendant was
breaking into the home of his 65 year old neighbor, Yoshiko Couch.
George Wilson, who had gone over to the Couch residence with defendant
so they could “rip the old lady off,” described defendant as kicking in the
door “and started beating on her and rubbing [her] all over.” The crime
scene and the condition of the victim’s body reveal the brutality of what

occurred. Mrs. Couch was beaten. She had a long hard object, not a

2 See TR for: R. Elmore, No. 165; Jeffries, No.15; Mak , No. 13.
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penis, shoved up her vagina; this caused a one and three-quarters inch
wound to her vaginal wall, which bled profusely. At some point, the
defendant tried to asphyxiate her manually. Ultimately, he took her to the
bathroom wheré he asphyxiated her with a household cleanser containing
xylene. “Her body was found lying on its back, with the legs apart,
submerged in bloody water approximately five to six inches deep. In the
bathtub were biological tissue (blood clot), fecal matter, and Mrs. Couch’s
undergarment. Wet towels and clothing were piled on top of the head and
chest areas erhitting a strong chemical odor. The body was not clothed
from the waist down.” See Davis, 141 Wn.2d ét 809 (footnotes omitted).
Having thus satisfied his “need to kill,” defendant took steps to
destroy evidence, then shopped his way out of the house, taking with him
the victim’s wedding ring? some Kool cigarettes, Pepsi, beer, and packages
of meat.
| The nature of this crime has not altered from the first appeal. In
the prior appeal the court found that the defendant’s crime was
“barticularly brutal” that involved substantial conscious suffering of the
victim similar to other cases where the death penalty had been upheld by
| the court. Davis, 141 Wn.2d at 881-82. This is as true today as it was

then.
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iil. Criminal history.

Defendant’s death sentence is not disproportionate when his
criminal history is considered. Defendant’s criminal history consisted of
record includes prior convictions for (1) robbery in the second degree
committed in 1986 (Ex. 193), (2) perjury in the second degree in 1986
(Ex. 194), (3) assault in the fourth degree in 19‘88. (Ex. 195), (4) assault in
the second degree in 1990 (Ex. 196), (5) criminal trespass in the first
degree in 1990 (Ex. 196), (6) driving without a valid operator’s license in
1992 (Ex. 197), (7) theft in the third degree in 1992 (ex. 198), (8) driving
without a valid operator’s license in 1993 (Ex. 199), (9) violation of a
domestic violence pretrial no-contact order in 1995 (Ex. 200), and (10)
intentional murder in the second degree committed in 1996 (Ex. 221). ;
RP 2954-2967; Report of the Trial Judge(“TR”) No. 281. Defendant’s
conviction for murder wés entered in 2006 and was not before th¢ jury in
the prior penalty phase hearing. TR 281; Davis, 141 Wn.2d at 883.

In the pool of similar cases, only a small number of other
defendants had a prior conviction for murder or ma'ns'laughter:} 1) State v.
Vidal, 82 Wn.2d 74, 508 P.2d 158 (1973)(two murders); 2) State v. |
Braun, 82 Wn.2d 157, 509 P.2d 742 (1973)(each defendant had a prior
murder convictionj; 3) R. Hughes, TR No. 23 (murdér); 4) B. Harris, TR
No. 29 (manslaughter); 5) C. Harris; TR No. 38 (murder); 6) D. Williams,
TR No. 44 (murder); 7) P. St. Pierre, TR No. 34 (murder); 8) B. Lord, TR

No. 47 (murder); 9) J. Gentry, TR No. 119 (manslaughter); 10) C. Finch,
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TR No. 154 (manslaughter); 11) M. Roberts, TR No. 176 (murder); 12) D.
Smith, TR No. 191 (mﬁrder); 13) J. Elledge, TR No. 183 (murder); 14)D. |
Smith, TR No. 191(murder); 15) R. Yates, TR No. 251 (thirteen murder
convictions and one attempted murder conviction). Almost two thirds of
these defendants were sentenced to death - Vidal, Braun, B. Harris, Lord,
Gentry, Finch, Roberts, Elledge, and Yates.

. Even without the murder conviction, this court previously
described defendant’s criminal history as showing “a history of violence
toward others” and as being “comparatively more extensive that that of
other appellants who received the death penalty.” Davis, 141 Wn.2d at
‘ 883. Defendant’s criminal history shows a pattern of violence towards
others over a ten year period. See State v. Brown, 132 Wn.2d 529, 559,
940 P.2d 546 (1997). Now, he.has been convicted of two different
murders. This factor must weigh very heavily with the court in finding

that defendant’s death sentence was not disproportionately imposed.

iv. Personal history.

Defendant makes no argument that anything has changed regarding
his personal history since this factor was examined in the first appeal. At
that time, this Court found that the subjective factors in defendant’s
“personal history are not sufficient to override the circumstances and
conseqilences of his crimé.” Davis, 141 Wn.2d 884. The Court noted that

the evidence of a difficult childhood and the diagnosed personality
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disorders found in defendant’s personal history were similar to, or less
severe than, those seen in other aggravated murder cases where the death
penalty had been upheld. Id Defendant’s sentence is not disproportionate

on the basis of this factor.

D. CONCLUSION.

For the foregoing reasons the court should uphold the jury’s
determination that death is the appropriate sentence for defendant and his

crime.‘
DATED: March 15, 2010

MARK LINDQUIST

Pierce County :
Prosecuting Attorne)j/
KATHLEEN PROCTOR '

Deputy Prosecuting Attorney
WSB # 14811

T e
< JOHMNM. NEEB

Deputy Prosecuting Attorney
WSB #21322
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Certificate of Service:

The undersigned certifies that on this day she delivered br
ABC-LMI delivery to the attorney of record for the appellaniand appellant

c/o his attorney true and correct copies of the document to which this certificate

is attached. This statement is certified to be true and correct under penalty of

perjury of the laws of the State of Washington. Signed at Tacoma, Washington,
on the date below.
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IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE
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Cause No. 97-1-00432-4
Plaintiff
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VS, (ALTERNATIVE)

DAVIS, CECIL EMILE,

Defendant
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1188 571672887 86189

INSTRUCTIONNO. _5 _

A mitigating circumstance is a fact about either the offense or about the defendant which
in faimess or in mercy may be considered as extenuating or reducing the degree of moral ‘
culpability or which justifies a sentence of less that death, although it does not justify or excuse
the offense.

Thfs appropriateness of the exercise of mercy is itself a mitigating factor you may
consider in determining whether the State has proved beyond a reasonable doubt that the death
penalty is warranted.

You are also to consider as mitigating circumstances any other factors concemning the
offense or the defendant that you find to be relevant, including, but not limited to, the following:

Whether the murder was committed with the defendant was under the influence of

extreme mental disturbance; or
Whether the defendant is mentally retarded; or

Whether the defendant suffers from a major mental illness.

1119



"

1188 5/16/2887 BB158

INSTRUCTIONNO. _5
A mitigating circumstance is a fact about either the offense or about the defendant which
in fairness or in mercy may be considered as extenuating or reducing the degree of moral
culpability or which justifies a sentence of less that death, although it does not justify or excuse
the offense.
The appropriateness of the exercise of mercy is itself a mitigating factor you may
consider in determining whether the State has proved beyond a reasonable doubt that the death
penalty is warranted.
You are also to consider as mitigating circumstances any other factors concerning the !
offense or the defendant that you find to be relevant, including, but not limited to, the following: !
Whethe; the murder was committed with the defendant was under the influence of
extreme mental disturbance; or

Whether the defendant suffers from a major mental illness.
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STATE OF WASHINGTON,
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CECIL EMILE DAVIS,
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IN OPEN COURT

MAY 1 5\2007

Pierce Count. Tk
By

DEPUTY

CAUSE NO. 97-1-00432-4

COURT’S INSTRUCTIONS TO THE JURY
PENALTY PHASE PROCEEDING

74

DATED this _ / S _{ = day of May, 2007.

1157



\ 1i88 S/16,2887 BB242

INSTRUCTION NO. __/___

It is your duty to determine the facts in this case from the evidence produced in court. It
also is your duty to accept the law from the court, regardless of what you personally believe the
law is or ought to be. You are to apply the law to the facts and in this way decide the case.

The order in which these instructions are given has no significance as to their relative
importance. The attorneys may properly discuss any specific instructions they think are
particularly significant. You should consider the instructions as a whole and should not place
undue emphasis on any particular instruction or part thereof.

The only evidence you are to consider consists of the testimony of the witnesses and the
exhibits admitted into evidence during this special sentencing phase. It has been my duty to rule
on the admissibility of evidence. You must not concern yourselves with the reasons for these
rulings. You will disregard any evidence that either was not admitted or that was stricken by the
court. You will not be provided with a written copy of testimony during your deliberations. Any
exhibits admitted into evidence will go to the jury room with you during your deliberations.

In determining whether any proposition has been proved, you should consider all of-the
evidence introduced by each party bearing on the question. Each party is entitled to the benefit
of the evidence whether produced by the party or by another party.

You are the sole judges of the credibility of the witnesses and of what weight is to be
given the testimony of each. In considering the testimony of any witness you may take into
account the opportunity and ability of the witness to observe, the witness' memory and manner
while testifying, any interest, bias or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence, and any other factors that bear on

believability and weight.
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1188 5/16-2887 88Z43

The attorney's remarks, statements and arguments are intended to help you understand the
evidence and apply the law. They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as stated by the court.

The attorneys have the right and the duty to make any objections that ihey deem
appropriate. These objections should not influence you, and you should make no assumptions
because of objections by the attorneys.

The law does not permit a judge to comment ‘on the evidence in any way. A judge
comments on the evidence if the judge indicates, by words or conduct, a personal opinion as to
the weight or believability of the testimony of a witness or of other evidence. Although I have
not intentionally done so, if it appears to you that I have made a comment during this hearing or
in giving these instructions, you must disregard the apparent comment entirely.

You are officers of the court and must act impartially and with an earnest desire to
determine and declare the proper verdict. You should bear in mind that your verdict must be
based upon reason and not upon emotion. Throughout your deliberations you must not be
influenced by passion, prejudice or sympathy. You may find mercy for the defendanttobea .- .

mitigating circumstance.
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1188 5/16-/2887 88244

INSTRUCTION NO. _Z_

As jurors, you have a duty to discuss the case with one another and to deliberate in an
effort to reach a just verdict. Each of you must decide the case for yourself, but only after you
consider the evidence impartially with your fellow jurors. During your deliberations, you should
not hesitate to re-examine your own views and change your opinion if you become convinced
that it is wrong. However, you should not change your honest belief as to the weight or effect of

the evidence solely because of the opinions of your fellow jurors, or for the mere purpose of

returning a verdict.
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1188 5-16/2887 v¥Z45

INSTRUCTION NO. _3_

You are instructed as follpws:

The defendant has been found guilty of Aggravated Murder. That means the defendant
was found guilty beyond a reasonable doubt of Premeditated Murder in the First Degree, and that
an aggravating circumstance existed.

The crime included the following elements: On or about the 25™ day of January, 1997, in
the State of Washington, defendant Cecil Emile Davis, acting with premeditated intent to cause
death, suffocated or asphyxiated Yoshiko Couch, thereby causing her death.

The aggravating circumstance was as follows: The murder was committed in the course
of, in furtherance of, or in immediate flight from a Robbery in the First or Second Dégree, a
Rape in the First or Second Degree, or a Burglary in the First of Second Degree.

A person commits Robbery in the First Degree when he inflicts bodily injury during the
commission of a robbery. A person commits Robbery in the Second Degree when he commits
robbery. Robbery is the unlawful taking of personal property, with intent to commit theft thereof,
from another person or in the presence of another person, against that person’s will, by the use or
threatened use of immediate force, violerice, or fear of injury té that person,

A person commits Rape in the First Degree when he engages in sexual intercourse with
another person by forcible compulsion, and when he inflicts serious injury on the other person or
when he feloniously enters into the building where the victirﬁ'is situated. A person commits
Rape in the Second Degree when he engages in sexual intercourse with another person by
forcible compulsion or'when the victim is incapable of consent by reason of being physically

| helpless.
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1188 571672887 BBZ24%

A person commits Burglary in the First Degree when, with intent to commit a crime
against a person or property therein, he enters or remains unlawfully in a dwelling and while in
the dwelling assaults any person. A person commits Burglary in the Second Degree when, with

intent to commit a crime against a person or property therein, he enters or remains unlawfully in

a building.
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1188 5/16/2B87 88247

INSTRUCTION NO. Z

During the sentencing phase proceeding, the State has the burden of proving to you
beyond a reasonable doubt that there are not sufficient mitigating circumstances to merit
leniency. If the.Staté meets this burden the death penalty will be imposed. The defendant does
not have to prove the existence of any mitigating circumstances or the sufficiency of any
mitigating circumstances,

The defendant is presumed to merit leniency, which would result in a sentence of life in -
prison without possibility of release orvpa:ole. This presumption continues throughout the entire
proceeding unless you find during your deliberations that it has been overcome by the evidence
beyond a reasonable doubt, |

A reasonable doubt is one for which a reason.exists and may arise from the evidence or
lack of evidence. It is such a doubt as would exist in the mind of a reasonable person afcer fully,
fairly and carefully considering all of the evidence or lack of evidence. If after such
consideration, you have an abiding belief that there are not sufficient mitigating circumstances to

merit leniency, you are satisfied beyond a reasonable doubt.
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1188 5-/1&/2887 88248

INSTRUCTION NO. ,é

The question you are required to answer is as follows:
Having in mind the crime of which the defendant has been found guilty, are you
convinced beyond a reasonable doubt that there are not sufficient mitigating
circumstances to merit leniency?
If you unanimously answer "yes", the sentence will be death. If you unanimously answer
"no", or if you are unable to agree on a unanimous answer, the sentence will be life |
imprisonment without possibility of release or parole.
A person sentenced to life imprisonment without the possibility of release or parole shall
not have that sentence suspended, deferred, or commuted by any judicial officer. The Board of
Prison Terms and Paroles or its successor may not parole such prisoner nor reduce the period of i
confinement in any manner whatsoever including but not limited to any sort of good-time ‘

calculation. The Department of Social and Health Services or its successor or any executive

official may not permit such prisoner to participate in any sort of release or furlough program.

1164



1188 5/16/2887 88249

INSTRUCTION NO. ﬁ

A mitigating circumstance is a fact about either the offense or about the defendant which
in fairess or in mercy may be considered as extenuating or reducing the degree of moral
culpability or which justifies a sentence of less than death, although it does not justify or excuse
~ the offense.

The appropriateness of the exercise of mercy is itself a mitigating factor you may
consider in determining whether the State has proved beyond a reasonable doubt that the death
penalty is wananted:

You are also to consider as mitigating circumstances any other factors concerning the
offense or the defendant that you find to be relevant, including, but not limited to, the following:

‘Whether the murder was committed while the defendan!: was under the influence of
extreme mental disturbance, or

Whether, at the time of the murder, the capacity of the defendant to appreciate the
wrongfulness of his conduct or to conform his conduct to the requirements of law was

substantially impaired as a result of mental disease or defect.
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INSTRUCTIONNO. '/

Upon retiring to the jury room for your deliberation of this matter, your first duty is to
select a presiding juror, |

It is this person's duty to see that discussion is carried on in a sensible and orderly
fashion, that the issues submitted for your decision are fully and fairly discussed and that every
juror has a chance to be heard and to participate in the deliberations upon each question before
the jury. -

You will be furnished with all of the exhibits admitted in evidence, these instructions, and
a sentencing verdict form, You will not receive the original certified documents relating to the
defendant’s criminal his-toryv You will receive scanned copies of those exhibits. You are to
consider the scanned copies you receive as if they were originals. |

You must answer one question. All twelve of you must agree before you answer the
question "yes" or "no". If you do not unanimously agree then answer "no unanimous
. agreement”. When you have arrived at an answer, fill in the verdict form to express your
decision. The presiding juror should then sign the verdict form and notify the.judiciél assistant

who will conduct you into court to declare your verdict,
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Westlaw.
West's RCWA 10.95.070 Page 1

=
West's Revised Code of Washington Annotated Currentness
Title 10. Criminal Procedure (Refs & Annos)
~g Chapter 10.95. Capital Punishment--Aggravated First Degree Murder (Refs & Annos)
= 10.95.070. Special sentencing proceeding--Factors which jury may consider in deciding whether
leniency merited

In deciding the question posed by RCW 10.95.060(4), the jury, or the court if a jury is waived, may consider any
relevant factors, including but not limited to the following:

(1) Whether the defendant has or does not have a significant history, either as a juvenile or an adult, of prior
criminal activity;

(2) Whether the murder was committed while the defendant was under the influence of extreme mental disturb-
ance;

(3) Whether the victim consented to the act of murder;

(4) Whether the defendant was an accomplice to a murder committed by another person where the defendant's
participation in the murder was relatively minor;

(5) Whether the defendant acted under duress or domination of another person;

(6) Whether, at the time of the murder, the capacity of the defendant to appreciate the wrongfulness of his or her
conduct or to conform his or her conduct to the requirements of law was substantially impaired as a result of
mental disease or defect. However, a person found to be mentally retarded under RCW 10.95.030(2) may in no
case be sentenced to death;

(7) Whether the age of the defendant at the time of the crime calls for leniency; and

(8) Whether there is a likelihood that the defendant will pose a danger to others in the future.

CREDIT(S)

[1993 ¢ 479 §2; 1981 ¢ 138 § 7.]
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