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III. COUNTER-STATEMENT OF ISSUES PRESENTED

The Thurston County Sanitary Code provides that the County shall
issue septic permits to permit applicants who submit applications that
conform to the requirements of the Code. (See Appendix B — Excerpts of
Sanitary Code). The Code frequently authorizes an applicant to meet one
of two criteria, each of which provides full protection for the environment.
-Cdmpliance with either of these criteria constitutes ;co,mpliarice with the
Code.

The Code further authorizes the Couﬁty »'fo issue a septic Vpermit to
the owner of a small lot upon a showing that:

21.4.5.1 The lot is registered as a legal lot of record created
prior to January 1, 1995; and :

21.4.5.2 The lot is outside an area of-special concern where
minimum land area has been listed as a design
parameter necessary for public health protection;
and

21.4.5.3 The proposed system meets all requirements of
these regulations other than minimum land area.

In this case, Mr. Griffin purchased a waterfront 16‘[ on Steamboat
.Island that had been legally created prior to 1995 with the intention of
constructing a one bedroom house into which he and his wife could retire.
The County has not designated Steamboat Island as an area of spécial

concern where a minimum land area is a design parameter necessary for

1



public health protection. Mr. Griffin applied for a permit to build a state-
of-the-art, highly reliable, pressure distribution septic system providing
several times the levels of treatment of effluent required.

Concluding that Mr. Griffin’s proposed system. met every specific
requirement articulated in the Code, the Thurston County Environmental
Health Department issued Mr. Griffin his permit. Mr Carter, Mr.
Griffin’s neighbbr, appealed.

Although it agreed'that Mr. Griffin’s application met the specific
requirements of the Code, the Thurston County Board of Health voted 2-1
to deny Mr. Griffin his permit. (Appendix C). The two members of the
Board who voted to deny Mr Griffin his permit construed the language of
§ 21.4.5.3, requirin_g smali Jot owners to meet “all requirements” of the
Code other than minimum land area, to require automatic denial of a
permit if the small lot owner has utilized any of the equivalent standards
provided by the Code. The denial, if sustained, would mean that Mr.
Griffin is not able to develop his property.

Mr. Griffin appegled to Superior Court.  The Superior Court

reversed the decision of the Board of Health to deny Mr. Griffin his

permit. (Appendix D).



1. Did the two members of the Board who voted to deny Mr.
Griffin his septic permit properly construe the language of § 21.4.5.3,
which requires Mr. Griffin to submit an application t‘-hat. met “all
requirements’ of these regulations other th‘an: minimum land area,” to
require automatic denial of a permit to any small lot owner who utilizes an
equivalent .sta'n'dard specifically authorized by the Code?

2. Did the Board’s decision violateé Mr. Griffin’s
constitutional rights, because:

‘(a) the “othér Fequireriénts” languiage is so Vé’gue‘ that a

person of common intelligence would not reasonably have

understood it to havé the meaning the two members of the
Board attn_buted( to it?

(b) the two Board members’ articulation of a new rule of
decision violated Mr. Griffin’s right"to have his septlc
application determined under the rules that had been in
afféct at the time he submitted it?

‘(c) the decision, which denies Mr. Griffin the right to
develop his property while not serving to advance any real
environmetal iniferest, is unidily oppressive?

If the Court finds for Mr. Griffin with respect to any one of these issues,
it should affirm the Superior Court’s decision that Mr. Griffin is entitled to

his septic permit



IV. FACTS

This case involves Mr. Griffin’s application for permit to install a
SGptic system to serve a one bedroom house on Steamboat Island, which is
located in Puget Sound off of Carlyon Beach in northwest Thurston
County. |

Steamboat Island was platted into 126 lots in 1927. AR 47-48.
Many of these lots have since been consolidated by common ownership.
Id. There are approximately 40 residences that have been built on
Steamboat Island, about 17 of which are occupied full-time. Id. Due to
limited water availability, only one or two additional homes can ever Be

' built on the island. AR 366.

A Thurston County Zoning & Sanitary Code Provide for
Development of Tegal Lots.

Thurston County regulates the creation of lots and construction
upon those lots through its Zoning Code, Title 20 of the Thurston County
Code. AR 47-48, 60. The lots on Steamboat Island, whose creation the
Count'y approved in 1927, are smaller in size than what the Thurston
County zoning code would require today. However, the Thurstoﬂ County
.Zoning Code explicitly permits the owners of “small lots” that were

legally created in the past to develop those lots:



Lots of record . . . may be developed for uses and in the
manner permitted by this title and the amendments thereto
even though the lot fails to meet lot area and width
standards prescribed by this title for this lot.

Thurston County Code § 20.56.020 (Appendlx A).

- Thurston County regulates the constructlon of septic systems
hrough its Sanitary Code, which it adopted in 1995. (Appendix B).
Thurston County S Samtary Code 1s based upon a mode] code
promulgated by the Washlngton State Department of Health See Chapter

246 272 WAC Thurston County S Sanltary Code in general, and the
provmons pertammg to small lots in partloular were adopted
substantlally verbatlm from the model code. WAC 246- 272 20501(5 )(e).

The Sanitary Code generally pro\ndes that the County “shall” issue
an On-Site Sewage System Permit (herelnafter “septic permit”) to an
applicant who submits an application .and proposed: septic system design
. that conforms to the speciﬁc requirements of the Code:
~ 9.3. The Health Officer shall:

9.3.1. Issue a [septic permit] when the information
submitted under subsection 9.1 meets the requirements

contained in this article.

(Emphasis added)



The Sanitary Code frequently permits an applicant’s proposed
septic system to comply with either of two equivalent standards or criteria.

Of particular relevance to this case, the Sanitary Code:

* requires the applicant either to design a system for a minimum
240 gallon per day design flow or to provide technical
justification to support calculations using lower design flow. §

12.2.3.1.

* requires an applicant either to conduct a winter water level
evaluation or to provide other site and soil information that
confirms there will be adequate separation between the soils
into which effluent are discharged and the ground water. §
11.4. See also AR 19-20 (Thurston County Policy on Winter

Water Table Evaluations).

* requires an applicant either to locate the sewer transport line at
least 10 feet away from the residence’s water supply line or
construct it in accordance with the Washington State
Department of Ecology’s criteria for sewage works design. §
10.1, fn. 4;

* requires an applicant either to locate his drainfield 5 feet from
the property line, easement line or building foundation or to
locate it 2 feet away if the property line, easement line or
building foundation is upgradient from the proposed drainfield.
§ 10.1, fn. 6; '

* requires the applicant either to locate his proposed drainfield
100 feet from surface water or to locate it 75 feet away and to
design his system to provide ‘“enhanced treatment

performance,” § 10.3.
Like the Zoning Code, the Sanitary Code establishes a minimum

lot size for newly created lots. However, like the Zoning Code, the



Sanitary Code provides that the County may issue owners of smaller lots a

septic permit if'the following three conditions are met:

21.4

. 214.5

21.4.5.1

o 21452

21453

(Efnphasis added)

The health officer may:

- Permit the installation: of a [septic system], where

the minimum land area: requirements or lot sizes
cannot be met, only when all of the following
criteria are met:

The lot is registered as a legal lot of record created

- prior-to:January T, 1995;-and

The 1ot is-outside an ‘area of special concern where
minimum land area: has been listed as a design
parameter necessary for public health protection;
and

- The proposed system meets all requirements of
‘these regulations other than minimum land area.

~ Prior: to Mr Grlfﬁn s.case, the’ County had 1nterpreted the “may”

language of. § 21 4 5:in: conjunctlon w1th the ”shall” language of'§ 9.3 as

2y

requiring the County to issue a septic perrmt whenever the Samtary Code

empowered it to do'so. In otherrwords; prior-to Mr. Griffin’s case, the

County historically had issued septic-permits to the owners of small,

legally created lots which were not located in a designated area of speciél

concern if the proposed septic system met any of the equivalent criteria set -

fbrth in the Code:



The Department historically has allowed issuance of
sewage system permits on lots that do not meet the current
minimum lot sizes providing the application meets the
requirements stated in Article IV. '

The Department has a written policy that allows staff to
‘issue permits on existing lots of record [AR 17]. While the
Griffin lot is smaller than the 12,500 square foot size
required for new subdivisions, the applicant was able to
develop a proposal that showed how the home, septic

system and other improvements could fit on the lot in
question once various setback reductions and waivers were

approved.
AR 8 (staff report to Board of Health).
All the setback regulations and the waivers are allowable
under the Code. Historically, the Department has
allowed those on existing lots of record.
AR 341 (Testimony of Environmental Health Officer John Peterson).
(Emphasis added).’

In sum, Thurston County’s Zoning Code and Thurston County’s
Sanitary Code together explicitly‘ provide that a person who, like Mr.
Griffin, purchases a legally created lot, and who submits a septic system
application and design that conforms to the specific criteria set forth in the

© Sanitary Code, is entitled, as a matter of right, to obtain from the County

the permits necessary to develop and install a septic system upon that lot.



B. Mr. Griffin Submits a Permit Application that Complies

with. All Requirements of the.Code.

In 2003, Jeff Griffin ‘purchased?l_ot 11 on Steamboat Island. AR

131. The lot Wthh Mr. Griffin purchased is a long, narrow lot that
| borders Puget Sound on one end AR 6 The lot is about 2 850 square feet
in size. - Jd. Mr. Griffin’ purchased hrs Iot w1th the: 1ntent10n of building a
home in Wthh he-and: hlS wife. could 11ve in thelr retlrement AR 355.

On November 19, 2004 Mr. Griffin ﬁled an apphcatmn with
Thurston County for approval of the 1nstallat10n of a state-of-the-art
pressure d1str1but1on system for asone bedroonr house on his Jot. AR 14-
16. Robert Cormolly of Skllhngs Connolly Engmeers des1gned the system
and completed t]he application whlch Mr anﬁn submltted to the County.
Id. Mr Griffin’s proposed septlc system fully complled w1th every
speclﬁc requlrement of the Sanltary Code AR 3 (Concluswn No. 4);
AR 10-11 | |

Mr. Gr1fﬁn ] engrneer submltted a report descrlbrng the proposed
septic system AR 119 _t___s_eg Mr anﬁn proposed a pressure
dlstrlbutlon sy(stem which is a hlghly reliable kmd of system AR 120-
121. Mr Grlfﬁn s system provided for almost three times the treatment

of effluent required. AR 120. Mr. Griffin’s proposed system “posed no

increased risk to public health.” AR 121.
9



In several instances, Mr. Griffin’s system met Code requirements
by utilizing equivalent criteria in the mannef explicitly contemplated by
the Sanitary Code. In each c,ase, County staff found, and the Board of
Health confirmed, that Mr. Griffin had done what the Code specifically
required in order to achieve compliance.

1. Design Fl'ow.._ Mr. Griffin proposed to construct a system
that discharged no more than 120 gallons of effluent per day. As noted
above, the Sanitary Code explicitly permits design for such flows when
technical justification is provided:

For single family residences, the design for both the

primary and reserve area,shall be 120 gallons per bedroom

per day with a minimum of 240 gallons per day, unless

technical justification is provided to support calculations

using lower design flow. '

§12.2.3.1.

Mr.. Griffin provided technical justification to support his request
to design a system discharging only 120 gallons of effluent per day. Mr.
Griffin proposed to construct a one bedroom residence that would employ
only low flow fixtures, to install a large holding tank, and to incorporate a
timer device in the pump chamber to ensure that no more than 120 gallons

per day would be pumped into the drain field. AR 236-38 (testimony of

Thurston County Environmental Health Officer Steve Peterson at May 4,

10



2005 hearing, pp. 24-26); AR 340-41 (testimony at June 21, 2005 hearing,
pp. 4-5).

County staff found that Mr. Griffin's technical justification
supported his request to-design a system'thét" discharged only 120 gallons
of effluent per day. Id. ("The design proposal did include technical
justification"). The Board of Health agreed that Mr. Griffin’s submitted
adequate technical justification. “AR 2-3 (Board-of Health Findings 9 and |
Conclusioti 4).

2. Water Table Evaluation. TheCode requires septic permit

appliCantS‘to p‘égform a winter water table evaluation, or to provide other
soil and site'infoﬁnation‘ to determine whether g.roﬁn’dwater would rise, at
its highest elevétion &ﬁring the winter, to thé-le:‘{/:el .at which effluent would
be discharged. § 11.4; AR 19-20 (Thurston County Policy Re: Winter
Water Table Evaluations). Mr. Griffin - had his engineer atterript to
conduct a winter watet table evaluation on his property during the winter
0f 2003:-2004: AR 75. However, low levels of rainfall that winter caused
Thurston County to reject the results of the study. AR:79.

Mr. Griffin thereupon had-a soils scientist conduct an inveétigation
of the soils on his property. The soils scientist concluded that there was 8-

9 feet of separation between the sandy soils into which effluent would be

11



discharged and the highest ground water elevation. AR 108-114 (report of
Pacific Rim Soils and Water), AR 357 (Lisa Palazzi testimony).. Based
on that study? staff concluded that Mr. Griffin neéd not complete the
winter water table evaluation. AR 22-23. The Board of Health agreed
that Mr. Griffin had, by submitting this soils report, adequately
documented that there would be at least 6 feet of separation between the
soils into which the affluent would be discharged and the highest ground
water elevation. AR 1, 3 (Board of Health Findings 5-6, Conclusion 5)
("[N]o scientific evidence has been submitted to refﬁte the findings of the
soils ... reports submitted by Griffin.").

3. Construction Setbacks. Mr. Griffin proposed to construct a

sewer transport line that met the Washington State Department of

\-Ecology’s “criteria for sewage works design,” such tha‘; he could locate
the water line that would serve his one bedroom residence within 10 feet
from his septic tank. § 10.1, fn. 4. Mr. Griffin's proposed sewer transport
line met the Department of Ecology's criteria, because he proposed to use
flexible couplings at the tank connections and to use a waterproof coating
on his septic tank and pump chamber, AR 21, 29. As Thurston County
Environmental Heglth Officer Steve Peterson testified:

One waiver was granted for the proposal. The one waiver
was specifically a class-A waiver. A class-A waiver is a

12



waiver for which review criteria and mitigation matters
have been pre-approved by the Washington State
Department of Health on a state wide basis. In essence, it's
* basically a standard waiver. It can be readily granted by
the local health jurisdiction if the listed mitigated factors
are met on the design proposal and during the installation.

The specific waiver was to place tanks ten feet from a
pressurized water supply line. The water supply line in
question is the water supply lirie that serves the proposed
residence that the Griffins - were going to build. The design
met all of the mitigating criteria listed by the Washington
State Departmeént of Hedlth and included extra measures for
the protection of the public health, specifically correct me if
I ami 'wrong,” Mr.. Connolly, there was a back .flow
preventlon dev1ce on the water line.

Mr. Connolly Correct
Mr Peterson: That was an extra mitigating factor.
AR 234-35 (testlmony of Environmental Health Officer Steve Peterson at

hearing of May 4, 2005 at pp- 22- 23) See also AR 340 (testimony at June

21, 2005 heanng) The Board of Health agreed that Mr. Griffin’s
proposed de31gn met the requ1rements of the Code AR 1,3 (Board of
Health F1nd1ng 5, Conclus1on 4) ("[T]he Grlfﬁns d1d what the Department
vrequxred of them to obtam the walvers )

Mr. Griffin also prooosed to construct his drainfield just over 2 feet
from the foundation of his residence. The Code requires a setback of only
two feet where the building foundation is upgradient from the septic

system:

13



The Health Officer may allow a reduced horizontal
separation of not less than two feet where the property line,
easement line, or building foundation is upgradient to it.
Sanitary Code, Art. IV, § 10.1, fn 6. Based on its inspection of the site,
Thurston County Environmental staff determined that Mr. Griffin's
foundation was upgradient from his septic system, and further noted that
Mr. Griffin had proposed, in addition, to line the drainfield bed to prevent

lateral movement of effluent from the drainfield bed to the building

foundation. AR 16, 22. Therefore, staff concluded Mr. Griffin's

application met this setback:

Another [reduction in setback allowable under Thurston
County Sanitary Code, Article IV] was a 5-foot setback
from [the] easement line from the disposal system. The
reduction was down to, based on this document, 2.5 feet
because the property line is upgradient of the sewage
system disposal area. It is also lined with PVC-lined bed
preventing any type of lateral movement in the upper
horizon of the sewage system.

AR 235 (testimony of Environmental Health Officer Steve Peterson at
May 4, 2005 hearing, p. 23). See also AR 340 (testimony of June 21,
2005 hearing). The Board .of Health agreed that staff had properly
détermined that Mr. Griffin’s proposal had met this requirement. AR 2-3
(Board of Health Findings 7-8, and Conclusion 4).

Mr. Griffin proposed to construct his drainfield so that its edge lay

two and a half feet from his property boundary. ‘AR 16. The Code
14



authorizes th1s 1f the property line is upgradient from the drainfield. §
10. 1 fn. 6 Based on its inspection of the site, staff determmed that the
adjacent property line in fact was upgradient, noted that Mr. Griffin had
- proposed to PVC line his drainfield, and. also noted. that "no impervious
."layer was located:below the disposal component" which might tend to
direct effluent to the property line. AR 22, 38. - See:also AR 235-36
(Testimony -of Environmental:Health Officer Steve Peterson at May 4,
2005 hearing, pp. 23-24); AR 340 (testimony at June 21, 2005 hearing).
Again, the Board agreed that Mr. Griffin.did what the Code req{lired. AR

1-3:(Board of Health Firidings 7-8, Conclusion 4)'

o4, Setback from Puget Sound Fmally, Mr Griffin proposed
to: construcf hxs septlc system to prov1de for enhanced treatment
oerfo.rrlnence beyond that accomphshed by roeetlng the normal vertical
separatlon and effluent dlstnbutlon requlrements which perm1tted him to
construct the dralnﬁeld more than 75, but less than 100, feet from Puget
Sound. § 10.3. Because he proposed to const’ruct a sand lined bed system
that utlhzed pressure dlstnbutlon County staff concluded that Mr.
Griffin's proposed septic system would prov1de for enhanced treatment
performance. AR 16, 22, 38. As the Env1ronmenta1 Health Officer

testified:

15



That was reduced down as per the Code to 75 feet because

the design proposal provides enhanced treatment of the

sewage. They proposed a treatment standard 2 system that

allows the Department to set a setback of 75 feet and not

100 feet from the surface water.
AR 235-36 (testimony of Environmental Health Officer Steve Petersen at
May 4, 2005 hearing, pp. 23-24). See also AR 340 (testimony of June 21,
2005 hearing). The Board agreed that Mr. Griffin had proposed an
enhanced treatment system, thereby qualifying him to use the 75 foot
seback. AR 1-3 (Board of Health Decision Findings 7-8, Conclusion 4)
(Board concurs that Griffin proposed to do what Department had required
to qualify to use 75 foot setback).

In sum, Mr. Griffin’s proposed system complied with all the

specific requirements of the Code. AR 3 (Board’s Conclusion No. 4);

AR 10-11.

C. Issuance of the Permit, Appeals and Denial.

Based on his proposed system's compliance with all requirements
of the Code, County staff issued Mr. Griffin a septic permit. AR 16.

Mr. Griffin's neighbor, Bruce Carter, filed an appeal on the staff's
decision to issue the permit. AR 62. Mr. Carter owns property located
adjacent to Mr. Gﬁfﬁn‘s property. There is an old septic system serving a

three bedroom house located on Mr. Carter's property. Id.

16



A Thurston County Environmental Health employee, Arthur

Starry, heard Mr. Carter's appeal. AR 213-336. Mr. Starry decided that

Mr. Griffin was not entitled to the issuancé of a septic system permit. AR
37-46.

Mr. Starry did not purport to find that there was anything unusual

. about Mr. .Griffin’s proposed septic design- or the topography krof his

property that suggested that the pro_posed septic system would cause some

particular or ‘unusual risk of enyirpnmental_;contamina,tior}. Further, Mr.

‘Starry did not- dispute' that Mr. Griffin's septic application in fact

‘complied with every specific requirement of the Code:

' Initially, Mr. Starry contended that the soils investigation report that Mr. Griffin
submitted contained certain erroneous assumptions, and that Mr. Griffin’s; proposal did
not satisfy the criteria pertinent to alternating drainfield systems. See AR 44 (Arthur
Starry May 16, 2005 dec131on Conclusmns 7, 9). However, by the time of the June 21,
2005 hearing beforée the Board: of Health, Mr.' Statry acknowledged that he had
misinterpreted the regulations pertaining to alternating drainfields, and that a
supplemental report. submitted by the 'soils: scientist addressed and fully satisfied the
concerns he had with the original report:

The applicant has provided an update to the soils’ report ‘that was
~ submitted in support of the winter water evaluation that addresses the
erroniedits ‘assumptions inthe ‘original $oil ‘report. The Department’s
review of this report finds that it adequately addresses the concerns
expressed by the Hearing Officer. In addition, as noted in the Hearing
Officer analysis section of this report, the Griffin design proposal does

satisfy criteria in the state guidance for alternating systems.

AR 11 (Environmental Health Division Report for June 21, 2005 hearing at p.
5). See also AR 2 (Board Finding 13) (“Other criteria cited by the Hearing
Officer in his decision were shown to be corrected at the time of the Board of
Health hearing.”).
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Phillips: Mr. Starry, do I understand you correctly, your
testimony today is that all the Code provisions are met, and
your concern is with 21.4.5.3? -

Starry: Correct, that's the - the focus of my decision.

Phillips: Okay, so what you're urging the Board to do is

that if an applicant submits for a permit, and meets all of

the Code requirements, you would look at, or have them

interpret 21.4.5.3, that if it's an undersized lot, despite
~ meeting all the Code provisions, it should be rejected.

Starry: My decision in this case, with the facts presented at
the hearing were yes, I would say a permit shouldn't be
1ssued.

AR 351 (testimony of Art Starry at June 21, 2005, hearing).
Instead, Mr. Starry denied Mr. Griffin’s permit simply because he
disagreed with the provision of the Sanitary Code which allowed an

applicant to reduce the setback between a drainfield and Puget Sound from ..

100 to 75 feet:

As noted above, the development of the subject lot can only |
occur if a substantial number of waiver requests in

horizontal setback reductions are also approved. While the

public health significance of some of these is debatable,

others are clearly significant, such as the separation

between the disposal component and surface waters.

Sewage system permitting requirements in Washington

have increased the horizontal separation between disposal

components and marine waters from 50 feet to 100 feet

since the time Steamboat Island was platted.

AR 43-44 (Art Starry's May 16, 2005 decision, pp. 7-8). See also AR 2

(Board Finding 13(c)).
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Mr. Gr1fﬁn appealed Mr. Starrys decision to the Thurston County

.....

Board of Health. AR 104. In preparat1on for the hearmg, members of the
" Thurston County Health Department, including Mr. Starry, jointly
. authored a report The report acknowledged that Mr. Griffin's application
met all the specnﬁc reqmrements of the Samtary Code. AR 10-11.
Staff stated that the "key dec151oh" the Board had to make 1s how to
‘mterpret the "other requlrements" language of § 21.4.5.3¢

The key demswn that remains regardmg th1s appeal then,
1s how "other requirements" provision of Section 21.4.5.3
should-beapplied to.asmall-sized lot. Ifiit is-appropriate'to’
approve the system design based on its meeting code
requirements by obtaining: waivers, setback reductions
(including a setback reduction to Puget Sound) and a

- design- flow reduced: to6 - 120:.gallons, then the hearing
officer's decision should be reversed and the design
approveéd with minor modifications. . Under this scenario, it
is likely a suitable sewage system proposal can be
developed and the health officer will be able to approve the
Griffin proposal

- Iy however sect1on 21 4 5 3. l1m1ts the health officer's
authority -to- approve -setbacks; reductions -or rwaivers in
‘order ‘permit the installation of a: sewage system on an

--undersized lot; the. Boatd:amust -decide whether!'too many

- setback reductions -and waivers are required for the health

. officer to:approve the Griffin design: If the applicant is
required to meet-all minimum: requirements of Article IV
without obtaining any waivers or setback reductions, it is
unlikely the health officer will be able to issue a sewage
system permit for installation of a system on the Griffin

property...
AR 11-12.
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The Board conducted a de novo hearing, AR 337-387, after which
it orally announced its decision. AR 388-389. The Board then issued a
written decision. AR 1-6. (Appendix C). In its written decision, two of

the Board's three members concluded:

1) That Article IV, Section 21 of the Thurston County
Sanitary Code covers [septic] permits for too small lots.

2) That Article IV, Section 21.4.5 states that the

Health Officer may (emphasis added) permit the
installation of [a septic system] where minimum land area

requirements or lot size is not met only when...

21.4.5.1 The lot is a legal lot of record created
prior to Jan 1, 1995; and

21.45.2 The lot is outside an area of special
concern where minimum land area has been listed
as a design parameter necessary for public health
protection; and '

21.4.5.3 The proposed system meets all

requirements of these regulations other than
minimum land area. (Emphasis added)

3) That there is no issue in front of the Board
concerning 21.4.5.1 or 21.4.5.2.

4) That the Griffins did what the Department required
of them to obtain the waivers and modified setback

required.

5) That no scientific evidence has been submitted to
refute the findings of the soils or wastewater flow reports
submitted by Griffin.
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~6) " That the issue before the:Board is to determine if
the application has met all requirements other than
" minimum land area as required by 21.4.5.3.

7) That a majority of the Board agrees with the

Hearings Officer in that the language in 21.4.5.3 should be

construed conservatively. - - "All*(other): requirements"

means that an application for an OSS on a too-small lot

should satisfy all requirements relatedto permitting at the
+ time of application without having to resort ‘to waivers,

setback adjustments or other modlﬁcatlon of the rules
found w1thm the Code

l

AR 3 (emphas1s added)

Board member Cathy Wolfe dlssented from the Board's decision.
. ,1 K

Board rnernber Wolfe reasoned:

I-agree with the findings of the Board and the Conclusions

except: for Coniélusion’No. 7. To fiie; the meaning of the

teriti "all (other) téquirements” ‘is: ambiguous and unclear.
Therefore, I chose to err on the side of the applicant who

has complied w1th all of the requlrements placed upon him

by county staff

The findings of the soils report and the ‘wastewater flow
report is undisputed. While I appreciate the concerns of the
Hearings Officer, the evidence ‘before the Board would
indicate that permitting this OSS would not present a health
problem to the neighbors or citizens of Thurston County.
Therefore, 1 would vote to overturti the decision of the
Hearing Officer and issue the permit to the Griffins.

V. STANDARD OF REVIEW

In this LUPA appeal, the Court engages in a multi-step process of

review. Benchmark Land Co. v. City of Battle Ground, 146 Wn.2d 685, 49
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P.3d 860 (2002). First, the Court examines the Board’s factual findings to
determine whether they are supported by substantial evidence in the
record\. RCW 36.70C.130(c). Then, the Court reviews the Board’s legal
conclusions to determine if they are based on an erroneous interpretation
of the law. RCW 36.70C.130(b). Finaily, the Court must determine if the
Board’s decision violated the constitutional rights of the party seeking
relief. RCW 36.70C.130(f).

Here, no one has formally challenged any of the factual findings

made by the Board®. Instead, Mr. Griffin challenges the Board’s

2 Without formally challenging the Board’s findings, Bruce Carter challenges the

substance of the Board’s factual determination that Mr. Griffin demonstrated that he was
eligible to use the setbacks pertaining to the foundation and property lines. Carter Brief,
pp- 32-37 The Court should reject Mr. Carter’s challenge.

First, Mr. Carter did not raise these issues in the materials he presented to the Board. AR
390 et seq. Moreover, the Board held Mr. Carter was not a party to the proceedings
below. AR 337. And, as Mr. Carter himself acknowledged, did not timely file his own
petition for review of the Board’s decision. CP 37 Therefore, as the trial court ruled in
dismissing Mr. Carter’s “cross-petition,” CP 132-33, Mr. Carter is not entitled to attack
the Board’s decision. RCW 37.70C.030; .040; Lakeside Indust. Inc. v. Thurston County,
119 Wn. App. 886, 900-901, 83 P.3d 433, review denied, 152 Wn.2d 1015 (2004).

Second, the factual findings that Mr. Carter attacks are supported by substantial evidence
in the record. The information supporting the Board’s findings include: (1) the septic
. application itself, AR 16; the engineer’s written report (noting that “the plans show the

property line is upgradient,” and that plans called for sloping of ground away from
foundation for 10 feet at face of building) AR 121; the staff report (noting foundation was
“slightly upgradient,” that “property line was upgradient”) AR 54; the testimony of the
Thurston County staff member who personally reviewed these materials and inspected
Mr. Griffin’s residence, AR 235-37, 340; and the engineer’s testimony at the hearing AR

359-65.

Mr. Carter’s challenge to the facts is based largely upon his (mis)characterization of the
soils scientist’s opinion. See Carter Brief, pp. 36. But as Mr. Carter himself notes
elsewhere in his brief (p. 24), the soils scientist had not reviewed the specific septic
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construction of the phrase “all requirements . .. . other than minimum lot

size.” § 21.4.5.3.

The Board itself characterized its decision as being ene based on
its-construction of the language of the Code:

" [T]he issue for the Board to determine:[is] if the application

has met all other requirements other than mlmmum land

area asrequired by § 21.4.5.3!:

[A] majority of the Board agrees with-the hearings officer

that the language in § 21 4.5.3 should be construed

conservatively. : ,
AR 3 (Board of Health Decision, Conclusion 7) (Emphasis added).

The Court reviews the Board’s construction of this language de
novo. McTavish v. City of Bellévue, 89 Wx. App: 561, 564; 949°P.2d 837
(1998) This Court, rather than the Board, ‘has the authorlty to determine

i |

the meamng of thls langage Postema V. Polluz‘zon Conz‘rols Hearings
Board, 142 Wi 2d'68, 77, 11 P.3d 726 (2000)
'-In.fconstruing'- tllisv»lahguage, the -‘CGurt-should apply the normal

rules “applicable to the ‘c“o‘ﬁ‘s‘tfu”c'tio‘n"bf ‘$tatute'S;‘Whidh apply equally to

proposal: de51gned by Mr.. Grlfﬁn s engineer; and therefore spemﬁcally stated that she
could not-.commert upon it. AR. 108 109. :

The Board’s factual fi ndmgs that Mr erfﬁn had done what was requ1red to utilize the
various equivalent standards are supported by substantial evidence in the record and,

therefore, must be affirmed.
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ordinances. McTavish, 89 Wn. App. at 564. The Court should construe
the ordinance as a whole, in order to give force and effect to all of its
parts. Platt Electric Supply, Inc. v. City of Seattle, 16 Wn. App. 265, 272-
73, 555 P.2d 421, review denied, 89 Wn.2d 1004 \(1977). The Court
“should give effect to the ordinance’s plain»meaning. McGinnis v. State,
152 Wn. 2d 639, 645, 99 P.3d 1240 (2004). The Court ascertain derive
the plain meaning of the ordinance not only by looking the specific
provision which the Board interpreted, but also by exafnining related

provisions. Department of Ecology v. Campbell & Gwinn, LZC, 146 Wn.

2d 1, 11, 43 P.3d 4 (2002). In construing the ordinance, the Court should

avoid a strained or absurd result. Strain v. West T ravel, Inc., 117 Wn.

App. 251, 254, 70 P.3d 158 (2003), review denied, 150 Wn. 2d 1029

(2004).

If the Court finds the meaning of the statute to be plain, then the
Court should not grant any deference to kthe interpretation placed upon it
by the Board. City of Pasco v. Pub. Employment Relations Comm'n, 119
Wn. 2d 504, 507, 833 P.2d 381 (1992). Even if the Court finds the

language of an ordinance to be ambiguous, the Court should grant the

Board no deference because the Board is interpreting a model ordinance,

the language of which was drafted by the Department of Health, and the
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Board therefore lacks expertise with respect to its intended meaning.
Crescent Convalescent Ctr. v. Dept. of Social and Health Services, 87 Wn.
App. 353, 357-58, 942 P.2d 981 (1997); Russell v. Department of Human
Rights, 70 Wn. App.-408, 412, 854 P.2d 1087 (1993), review denied, 123
Wn.2d 1011 (1994).

The Appellants attempt to characterize the Board of Health’s
~ decision as constifiting an exercise of diséretion,-~suchkfthat this Court’s
review would only be for abuse of discretion. The Court should reject this
‘characterization. The Board did riot purport to-exercise discretion.

"The Board did not base its decision"on any fact or circumstance
particular to Mr. 'Griffin’s application. ‘TFo the contrary, the Board
expressly acknowledged that Mr. Griffin met 'everylspeciﬁc requirement
of the Code:

* [T]he Griffins did what was required of them to obtain the
waivers and modified setback required.

[N]o scientific evidence has been submitted to réfute the
- findings of the*soils or waste water flow reports submitted
by Griffin.

AR 3 (Conclusions No. 4, 5).
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Rather than make a discretionary decision based on facts particular
to Mr. Griffin’s case, > the two members of the Board who voted to deny
the permit in fact articulated a broad new rule, applicable to all small lot
owners, which required such lot owners to satisfy a specific subset of the
Code’s equivalent standards, rather than “all” of them:

[Aln application for a [septic system] on a too-small lot

should satisfy all requirements related to permitting at the

time of application without having to result [sic] to waivers,

setback adjustments or other modification of the rules

found within the Code.

AR 3 (Board of Health Conclusion No. 7).

The Board construed the language of its Code to create a new rule

of decision applicable to all small lot owners, not just Mr. Griffin. The

Board did not exercise discretion.

3As set forth herein, Mr. Griffin’s proposed system met every specific requirement of the
Code. Other than meeting these requirements, the County’s regulations provide no
standards to further guide the Board in the exercise of its alleged discretion. Therefore,
even if the Court interprets the Board’s decision as having somehow involved the
exercise of discretion, the County has the burden of showing that it has exercised its
discretion for legitimate and reasonable reasons. Sunderland Family Treatment Services
v. Pasco, 127 Wn.2d 782, 797, 903 P.2d 986 (1995) (where legislative body adopts
regulation granting administrator right to exercise discretion, but fails to provide specific
standards to guide the administrator in the exercise of that discretion, the burden shifts to
the decision-maker to justify its decision,). See also Pentagram Corp. v. City of Seattle,
28 Wn. App. 219, 228-229, 622 P.2d 892 (1981). The County has not met that burden

here.
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VI. OBJECTION TO APPELLANTS’ “FACTS”

Appellants in their briefs assert numerous “facts”. The Board did
not make any findings as to these “facts.” The Board didAnot purport to
base its decision upon them. Therefore, the: Court:should not consider

| them. And in any event, it should find that they are not supported by the
record.”
* - 'For example, the iG'Oﬁn‘gy‘ ’as’é'éfts in its »,b'r-i‘ef~ ‘that/the other homes on
Steamboat Island have inadequaté sewagé " éys‘tenﬁs.f-‘fhurstdn County
Brief, p. 2. The County asserts this “fact,” based on a 20 year old report in
which the -author ‘simply exprésses an opinion; Withowt providing any
" evidence to support it AR 98. However, the County ignores the evidence
presented by Mr. Griffin’s soils expert, - whose report:the: Board- accepted
as “unrebuttéd,” that Mr. Griffin’s proposed system provided several times
the level of treatment required by the Code and that the cumulative impact
of all the septic systems on the island on the soils was “tiny.” AR 357.
See dlso AR 3 (Board Conclusion No. 5)..
Slmllarly, the Co'unt'y, in.- itsvbrief points‘-toi.v""evideh'ce”‘ offered by
M. Carter as fo how other co’ﬁhties’ allegedly ﬁa’ffé intetpreted their own

reguljzlfions. Thurston County’s brief, p. 3. But, at thé"hearin_g before the
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Board, the County prosecutor herself pointed out the irrelevance of this
“evidence.” AR 379-80.

Both the County and Mr. Carter also point to an undated listing as
constituting “proof” that Mr. Griffin “knew” that his lot would not be
approved for a septic system. County Brief, p. 11; Carter Brief, pp. 4. But
there is no evidence in this record that the document was ever effectively
communicated to Mr. Griffin. Even if the information contained in this
document had been communicated to Mr. Griffin (and it was not), the
most it can be said to have done is to pﬁt Mr Griffin on notice that he
needed to hire an engineer to make sure he could construct a septic system
on the lot that fully complied with the Code — exactly as Mr. Griffin did.

In addition, Mr. Carter alleges: |

During the past 20 years, no permité have been issued for

new construction on the many vacant lots because of the

usual negative advice from the Health Department about

the availability of septic system permits. AR 81, §3; 184, q
2. : :

Carter Brief, p. 3. But, the portions of the record to which Mr. Carter cites
to prove this “fact” consist of his own declarations. In these declarations,
Mr. Carter merely purports to describe “his understanding.” Mr. Carter’s

“understanding” of a matter as to which he has no personal knowledge is

not evidence of anything.
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In fact, the Board has not designated Steamboat Island as an “area
of special concern,” thereby precluding the issuance of septic permits to
lot owners there. AR 3 (Board Conclusion 3). The County had
consistently interpreted. the Code as entitling small lot owners like Mr.
Griffin to the issuance of a permit if they submitted an application
conforming to-the specific requirements of the Code. AR 8; 341. Mr.
Carter- is .not -entitled to put :forward:' his self-serving. contrary
“understanding” as “fact.” -

Finally, Mr:-Carter. recites: in. his brief, as “fact,” testimony of
various" persons, who wrote documents- Mr. Carter submitted into the
record.. See Carter Brief, p. 1‘59-22-.‘.. -Again, the Board adopted none of
‘these “facts.” Instead, the Board explicitly adopted: the testimony of Mr.
Griffin’s experts, finding that their conclusions had not been effectively
rebut%ed.: AR3 (Conclﬁsic')nlo.f. Law No 5): |

The énl}; facfs r‘élevantl to this appeéi aré the facts specifically
found- by the Board. Those facts have not been challenged. They are
suppoﬁed by substantial evidence. They are binding on appeal. The
Court should refuse to consider the additional “facts” cited in the

{

appellants’ briefs.
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VII. ARGUMENT

The Board construed § 21.4.5.3 to require the County to
automatically deny a septic permit application with respect to an
undersized lot if the applicant sought to use the equivalent standards
provided for by the Code (what the Board erroneously described as
“waivers” or “modifications” of the rules). The Court should reverse the
Board’s construction of this section. It is wrong, both as a matter of
statutory construction and because it violates Mr. Griffin’s constitutional
rights.

First, aé both the Board and the trial court recognized, Mr.
Griffin’s septic application fully complied with all the specific
requirements of the Code. Therefore, Mr. Griffin did not seek to “modify

the rules found within the Code.” Mr. Griffin fully complied with those

rules.

The Board’s decision also violated Mr. Griffin’s constitutional
rights. Specifically, the Boérd's application of § 21.4.5.3 violated Mr.
Griffin's right to due procéss of law. The County's decision violated Mr.
Gn'ffm's right to have this septic application processed under .the rules in

effect at the time he submitted it. Finally, the Board's new interpretation
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of the Code effect'fively“deniéd‘ to ‘Mr. Griffin any right to develop his

property.
If the Court finds for Mr. Griffin on any of these issues, the
. Superior Court’s decision should be-affirmed. -

A The Board ignored the plain meaning -of the Code when it
construed § 21.4.5.3's reference to "all requirements" to mean only "some

- First, the Board 'ignored the plain meaning of iits Code when it
: cofri‘struéd § 21.4.5:3's referenceto "all requirements" to'mean:only "some
requirements."
~Section 21.4:5.3 of the Sanitary Code provides for the issuance of a
septic permit to a'legally: created, sr‘né‘ll lot: provided that: "the proposed
system ‘meets ‘all requirenients -of ‘thése regulations other than minimum
‘ lan area." This conforms Wfth the-policy reflected in Thurston: County's
Zoning Code that while newly created lots should conform to cutrent size
requirements, the: owners of smaller;‘older lots: should be permitted to
1develop those lots. Zoning:Code, § 20:56:020 (Appéndix'A).' i
The Sanitary: Code does riot define the meaning of the word "all.”
Therefore,; the Court should construe that word to have its usual meaning.
"The usual meaning of the word "all" is "[b]eing or representing the entire

or total number, amount or quantity," or "any, whatsoever." Parkridge
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Associates, Ltd. v. Ledcor Industries, Inc., 113 Wn. App. 592, 602, 54
P.3d 225 (2002): Here, the Board did not construe the word “all” in
accordance with its plain méaning.

Here, the Sanitary Code provides for equivalent methods for
achieving compliance with its requirements. Thus, the Code states that an
applicant may either complete a winter water study, or submit other soil
and site information. §11.4.1-.2. Either the. applicant must propose a
design flow of at least 240 gallons per day, or the applicant must provide
technical justification to support calculations using a lower desién flow.
§12.2.3.1. Either the disposal component must be located ten fest frofh a
pressurized water supply line, or a pressurized line must be built in
conformance With Department of Ecology Criteria. § 10.1, fn.4. Either
the disposal component must be lqcated teﬁ feet ﬁofn the building
'foundation, or the disposal component must be located upgradient from
the foundation. /d., fn. 6. And either the septic system must provide for
“enhanced treatment” of the effluent or the disposal component must be
located 100 feet from open water. Id., §10.3. Where the Sanitary Code
provides for eﬁuivalent standards, compliance with “any” of these

standards is compliance with “all” the requirements of the Code.
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Two members of the Board took the position that, in utilizing the
equivalent standards specifically provided for in the Code, Mr. Griffin

somehow sought to “waive” or to “modify the rules.” See AR 3 (Board’s

. CoL.7) (characterizing Mr. Griffin’s proposal as requesting a “waiver” or

“modification” of the rules found within the Code). This is incorrect.

The Code contains specific provisions‘that an:applicant can use if
- the :appli‘can‘c ‘wants ito -ask the County:to “waive” :Code requirements on
account of special circurnstances unique to his lot.  Sanitary Code, Art. 1
i (General Provisions),+§ 13. Mr.%Grifﬁn did:not seek 'such afv;faiver here.
He merely made use of equivalent standards inthe'manner for which the
Code, on its face, expressly provides.

Mr. Griffin:also' did not seek: to:“modify the rules.” - His proposed
state-of-the-art pressure distribution sepficvcsystem met every one of the
standards actually articulated in the- Code. ‘AR 3 (Conclusion No. 4); AR
10-11.  Mr: Griffin’s septic application fully complied with what the
Code; as'a'whole, required.- =

To the contrary, it was the two members-of the Board who voted to
deny ‘Mr. Griffin’s permit whe “modified the rules.” They purported to
deny Mr. Griffin’s application, even though it ‘complied with “all the

requirements of the Code other than minimum lot size,” simply because
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Mr. Griffin had met standards which, although explicitly provided for by
the Code, they did not think were “good enough.” AR 388-89. |

In sum, the Board's decision cannot be squared with the plain
meaning of § 21.4.5.3's reference to "all requirements of these rules other
than minimum land area." Because the Board's decision ignores the plain
meaning of the phrase "all requirements," the Court should affirm the

Superior Court’s decision.

B The Board improperly revisited the legislative judgment it
made when it adopted the Code that an applicant who meets either of its

equivalent standards is entitled to a permit.

Moreover, the Board improperly revisited the legislative judgment

it made when it adopted the Code that an applicant who met either one of

its equivalent standards is entitled to a permit:

A building or use permit must issue as a matter of right
upon compliance with the ordinance. 9 Am. Jur. 203, § 7.
The discretion permissible in zoning manners is that which
is exercised in adopting the zone classifications with the:
terms, standards, and requirements pertinent thereto, all of
which must be by general ordinance applicable to all
persons alike.  The acts of administering a zoning
ordinance do not go back to the questions of policy and
discretion which were settled at the time of the adoption of
the ordinance. Administrative authorities are properly
concemned with the questions of compliance with the
ordinance, not with its wisdom. To subject individuals to
questions of policy in- administrative matters would be
unconstitutional.
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State ex rel Ogden v. City of Bellevue, 45 Wn. 2d 492, 495, é75 P.2d 899
(1954) (emphasis in original).

~ Here, ‘the Sanitary Code provides for equivalent standards. This
reflects an underlyingf:legiSIativel judgment that compliance with either
- standard ‘is sufficient to protect the public health, and to support the
issuancé of a:septic permit. The Board was not, in this administrative
proceeding, entitled to revisit the legislative determination that compliance
with either standard is: sufﬁc1ent to: protect the pubhc health But that is
V:exact(l‘y uuhat the Board.dlct” - h

 The Court should affirm the Superior Court’s decision for this
' second, separate reason. - |

C The Board failedito .construg: its ordinance .as-a whole. In

partlcular, 1t falled to con31der the pugpose and effect of § 21.4.5.2

B The Board alsc falled to construe the ordmance as a whole. In

partlcular it falled to con31der the purpose and effect of § 21.4.5.2.
Section: 21.4. 5 2 not § 21 4. 5 3 prov1ded the Board w1th the means to
address any concern 1t mlght have ansmg out of the cumulatlve impact of
the deuelcpment 'ot small lots.. | | !

- Under the ‘Code; a small lot owner is entitled to show three things

to obtain a permit.
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21.4.5.1. The lot is registered as a legal lot of record
created prior to January 1, 1995;

21452 The lot is outside a special area of concern
where minimum land area has been listed as a design
parameter necessary for public health protection; and

21453 The proposed system meets all requirements
of these regulations other than minimum land area.

As this language shows, § 21.4.5.2 and § 21.4.5.3 are iﬁtended to
provide the Board different tools for addressing different concerns. Where
the Board feels that the public health might be threatened by the
cumulative development of a number of 'sméll lots in a specific area, the
Board may act to designate the area as being an "area of speéial concern"
pursuant to § 21.4.5.2. By making such a designation, the Board would
put property owriers (and prospgctive purchasers) on clear notice that lots

: s\maller than the designated sizé cannot be developed. The Board would
also create a written standard that it could thereéftef consistently apply to
all septic system applicants.

Section 21.4.5.3, in COI;tl‘aSt, permits the Board to deny a septic
permit only for reasoné unrelated to minimum lot size, i.e. for failing to
meet any standard or criteria applicable to all lots, as set forth in the rest of

the Code. . That is exactly how the County itself interpreted § 21.4.5.3
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when it adopted its written policy and procedure clarifying the effect of

that section in June 1998:

The Health Officer rﬁay consider existing legal lots for

single family dwelling. purposes without considering the

dwelvlling_unift per acre i:?sue.
AR 17. Seealso AR 3'4-.1& (sEnv'ironmental Health Officer confirms County
had always issued permits‘to small lot applicants including those who used
equivalerit-standards). -

“The Board’s decision appears to have been principally motivated
by the fact that Mr: Griffin’s proposed septic- system would be located
more than 75, but: less than 100 , feet=ffom Puget Sound. AR 2 (Board
Finding 13(c)) (“The greatest. conc'erﬁ 'éf the setback reductions was the
shortened distance between the system and surface waters: The current
requirement is: 100 feet.”) But the Code, on‘its face, explicitly allows
septic: permit'fwapplic‘z‘jmts who propose systems. that provide enhanced
treatment to reduce the setback to 75 feet.:§ 10.3.

Moreover; there is‘no nexus between -these two issues. The risk
that a septic system allegedly poses to Puget Sound has nothing
whatsoever to do with the size of the lot upon which the system is placed.

The Board certainly made no factual finding in this case that the size of
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Mr. Griffin’s lot in any way contributed to any alleged threat his proposed
- state-of-the-art septic system might cause to Puget Sound.

Under the Code, if the Board wants to preclude the construction of
additional septic systéms on small lots on Steamboat Island, it is entitled
to do so. But it may do so only by designating Steamboat'Islan'd as an
“area of special concern,” § 21.4.5.2, and then applying that designation to
" permits requested after it has made that desigﬁation.

In sum, the Superior Court ;:orrectly determined that the two
members of the Board who voted to deny Mr. Griffin his permit had erred
in construing the Code. Under the plain meaning of the word “all,” Mr.
Griffin’s proposed system satisfied “all requirements” of the Code other

than minimum lot size.

D. Section 21.4.5.3 is too Vague to permit the Board to

constitutionally apply it so as to deny Mr. Griffin his septic permit.

As a matter of statutory construction, the Court should reverse the

Board's decision. In the alternative, the Court should also find that the
Board's decision to apply this section so as to deny Mr. Griffin his permif

violated Mr. Griffin's constitutional rights.

First, § 21.4.5.3 is too vague to permit the Board to constitutionally

“apply it so as to deny Mr. Griffin his septic permit:
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[TThe regulation of land use must proceed under an express
written code and not be based on ad hoc unwritten rules so
vague that a person of common intelligence must guess at
the law's meaning and apphcatlon

City of Seattle 2 Crzspm 149 Wn 2d 896, 905, 71 P.3d 208 (2003). See
also Clty ofSeattle v. Eze, lll Wn 2d 22 26, 759 P 2d 366 (1988); Myrek

. Bd oszerce Counly Comm rs, 102 Wn 2d 698, 707 677 P.2d 140, 687

P.2d 1152 (1984)
A person of common 1ntell1gence who looked at the language of

§21 4 5 3 Would read 1t to prov1de for rather than preclude the issuance of

the perrmt to a person whose septlc system demgn comphes with any of
the equlvalent standards spec1ﬁcally prov1ded for on the face of the Code.

. 54.

Indeed the County 1tself had adopted a wntten pohcy conﬁrmmg this

‘language had this effect AR 17 And this is how the County itself had
S ot :

always 1nterpreted the Code S

All the setback reductions -and: the waivers are allowable
under the Code. Historically, the Depaxtment has allowed
those: on' existing lots of record. .

AR 341 (Testimony of Environmental Health Officer Steve Peterson at
June 21, 2005 hearing, p. 5). Seealso AR 237-38 (testimony of at May 4,
2005 hearing, pp. 25-26).

| Mr, Griffin invested tens of thousands of dollars purchasing this lot

and paying an engineer to design a state-of-the-art septic system for it. At
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the time he did so, the Code did not provide him fair warning that the
County would automatically deny his permit simply because he sought to
utilize an equivalent standard specifically provided for and approved by
the Code. |

The other purpose of the vagueness doctrine is to limit arbitrary |
and discretionary enforcement of the law. Where an ordinance "leaves to
the discretion of county officials the substance Of, determining what
activities are prohibited," the ordinance is unconstitutionally vague.
Burien Bark Supply v. King County, 106 Wn. 2d 868, 871, 725 P.2d 994
(1986) (Code ;Nhich permitted use for retail services including
manufacturing and processing "in limited degree" held unconstjtutionally
vague where code contained no standards to guide County's determination |
of what constitutes a "limited degree"). See also Anderson v. City of
Issaquah, 70 Wﬁ. App. 64, 851 P.2d 744 (1993); Grant County v. Bohne,
89 Wn. 2d 953, 577 P.2d 138 (1978).

Here, § 21.4.5 articulates exactly three criteria which a small lot
owner has to meet in order to be issued a septic permit. Mr. Griffin met
those criteria: he owned a legal lot of record created prior to January 1,
1995; the County had not acted to designate Steamboat Island an area of

special concern where a specific minimum land area was necessary for
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public health protection; and Mr. Griffin had submitted a septic design that
met every specific requirement of the Sanitary Code.
The Board nevertheless denied the permit. To uphold-the Board’s
denial would be to authorize the Board to grant or deny. permits to small
lot owners without reference to any standard v;rhatsoe;ver. This would
" constitute "the very epitomie of discretionary, arbitrary enforcement of the
- law."! Anderson, 70-Wn. App at.78. .. -
’Fhex»-rf_acta that the Board singled out Mr. Griffin, :and only Mr.
© Griffin, to be the subject of its new rile strongly suggest: that the two
» members -of the Board who vo,teﬁ to-deny-Mr. Griffin his permit were
-~ really only doing so in response to the community:opinion which Mr.
- Carter had brought. to bear upon: them. "Community displeasure cannot be
the basis foyr a permit-denial." Maranatha Mining, Inc.. v. Pierce County,
- 59+Wn. App. 795, 804,-801 P.2d 985; citing Kenart & Assoc. v. Skagit
County, 37 Wn. App. 295, 303,680 P.2d 439, review deﬁiea’; 101 Wn. 2d
1021(1984).
Finally, because the Board does not operate pursuant to the

principal of stare decisis, does not publish its decisions, and .dbes not
maintain an index to them in any form which would permit future permit

applicants to research them, the County's staff and its Board are perfectly
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free to revert to the previous rule of decision with respect to future
applicants. This clearly permits the Board to appfy its new "rule of
decision" to Mr. Griffin alone, in a way that the Constitution specifically
prohibits.

In sum, the Board is required to operate pursuant to written rules
that gave Mr. Griffin fair notice of what would{ and would not be
prohibited. The Board did not follow ité Code or written policy in thjs
case. Instead, responding to community pressure, two members of the
Board applie/d to Mr. Griffin, for the first and only time, a new, unwritten

rule of decision. By doing so, the Board violated Mr. Griffin's right to due

process of law.

- E. The Board's decision to adopt a new rule applicable to
small lots, and to apply it for the first time in Mr. Griffin's case, violated
Mr. Griffin's right to have his application processed under the rules in

effect at the time he submitted it.

In addition, the Board's decision to adopt a new rule applicable to
small lots, and to apply it for the first time in Mr Gﬁfﬁn's case violated
his "vested rights," i.e., his right to have his application processed under
the rules in effect at the time he submitted it.

‘Washington State has long recognized that an applicant for a land

" use permit has a right that vests upon his or her submission of a land use
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application to have that application considered under the rules in effect at
the time the application is submitted: .

The purpose of the vesting doctrine is to allow developers
to determine, or "fix" the rules that will govern their land
development. See Comment, Washington's Zoning :Vested
Rights Doctrine, 57 Wash. L. Rev. 139, 147-50 (1981).

- The: doectrine is supported by notions: of fundamental
fairness. As James Madison stressed, citizens should be
protected: from'the! "fluctuating: policy": of the legislature.
The Federalist No. 44 at 301 (J. Madison) (J. Cooke ed.
i« - 1961). Persons:should:be: able to ‘plan itheir conduct with
reasonable certainty as to the Ilegal consequences.

- Hochmany=The Supreme:Court,: and-The:Constitutionality
of Retroactive Legislation, 73 Harv. L. Rev. 692.(1960).

- Society suffers i+ if ““property’ ownérs' f.cannot - plan
developments with reasonable certalnty, and cannot carry
out:the developments they begin. - SRR i

West Maine Assocs. v. City of Bellevue, 106 Wn.2d 47,:50,720P.2d 782
b (1986): The vested rights doctnne apphes to an: apphcatlon for a permlt to

-:m._:.;z VI Ly i : X I«';,.':‘;:_i W

construcb a septlc system T hurston County Rem‘a G)wners Ass'n v.
Thurston Counly 85 Wn. App 171 182 931IP 2d 208 review denzed
j132 Wn 2d 1010 (1997)

Here the ”Board d1d not respect Mr anﬁns rlght to have his
septic apphcatlon processed under the rules in effect at the time he
subrmtted it. Instead the Board adopted and apphed to Mr Griffin a new

and dlfferent rule of dec1s1on than had ever been applied to other permit

apphcants.
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In the report it prepared for submission to the Board prior to the
June 21, 2005 hearing, the Health Department squarely acknowledged that

it had consistently issued permits to applicants in situations similar to Mr.

Griffin's:

The Department historically has allowed issuance of
sewage system permits on lots that do not meet the current
minimum lot sizes providing the applicant meets the
requirements stated in Article IV. The Department has a
written policy that allows staff to issue permits on existing
lots of record. (Exhibit C). While the Griffin lot is smaller
than the 12,500 square foot size required for new
subdivisions, the applicant was able to develop a proposal
that showed how the home, septic system and other
improvements could fit on the lot in question once various
setback reductions and waivers were approved.

AR 8 (Environmental Health Division Repoft, p- 2).
The Board did not purport to apply its existing rules, and its

existing written policy, to Mr. Griffin's application. Inste‘ad, the Board

" articulated a broad new rule — not grounded in any way on the facts of

Mr. Griffin’s particular application -- that, instead of authorizing the
issuing of a permit, required the Health Officer not to issue a permit a
small-lot applicant who sought any "waiver or setback reduction”

whatsoever:

[AJn application for an OSS on a too-small lot should
satisfy all requirements related to permitting at the time of
application without having to result to waivers, setback
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adjustments or other modification of the rules found within
the Code.

AR3 (Board of Health Decision, Conclusmn of Law 7)

Mr. Griffin had the right to have his septrc perrnlt apphcatlon
processed under the rule of decision whrch the County had formally
'adopted and con51stently employed up 1o and through the time he

submltted h1s apphcatlon The Board's demsron to apply a different rule of

decrslon squarely v1olated Mr anﬁns nght to have his application

i

processed under ‘the rules m effeot at the tlme he submltted it. The Court

. ViR

should afﬁrm the tr1a1 court s de01s1on for thls ﬁfth separate reason.

F. The Countvs 1nterpretat10n of 1ts ordrnance v1olates M.
Griffin's substantive dig’process rightg) - - =« ; .

Finally, the County's decision has:denied Mr. Griffin his right to
‘substantive due'procéss. -

| ~ Under Washington law, the Court must-apply:a three-part analysis

to deterrnine whe‘the'r-‘the Board's application ‘of 'its rules to Mr. Griffin

" violated his right t6'substantive due process. The Courtmust consider:

. - whether the' reégulation is-aimed. at-achieving a legitimate
public purpose;

. whether it uses means that are reasonably necessary to
achieve that purpose and -

. whether it is unduly oppressive on the landowner.
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Guimont v. Clark, 121 Wn. 2d 586, 609, 854 P.2d 1 (1991), citing
Presbytery of Seattle v. King County, 114 Wn. 2d 320, 330, 787 P.2d 907
cert. denied, 498 U.S. 911, 112 L. Ed. 2d 238, 111 S. Ct. 284 (1990).
Here, the County's denial does not satisfy any of the Guimont factors.

As to the first factor, the County denied Mr. Griffin his permit
beqauée of its concern about the cumulative impact granting such permits
would hav¢ on Steamboat Island. There was no factual basis for that -
concern in this case. Although Steamboat Island was oﬂginally platted
into 126 separate lots, many of those lots are in common oWnership, which
means that they have been effectively combined into single lots for the
purpose of further developmeni;. AR 47-48; Thurston County Zoning
Code, § 20.56.020(2). And thefe are water rights availablé sufficient to
provide for the development of iny one or two additional houses. AR
366. There simply is not, in light of these facts, a legitimate basis for the
Board to have adopted a new rule of decision intended to address the
curnulative effects of additionél cieveloﬁment on Steamboat Island.

Moreovc:r,. under the second factor, the Board's action was not
reasonably necessary to ensure that the public health was protected against
the threat of overdevelopment. Here, the Board could have granted M.

Griffin his permit, and then designated Steamboat Island an area of special
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concern with respect to which the Board would require a specific
minimum lot size. § 21.4.5.2. To the extent the Board had a legitimate
concern about the cumulative impact of the development of small lots on
- Steamboat Island; this would have completely addressed that concern.
Arnd it would have done so without' depriving - Mr. Griffin of his
. investment backed expectation that he would be allowed to make use of
- his property.
* Finally, the Board's: action ‘was unduly-oppressive. In-determining
- whether-a land-use ordinarce, as applied: to-a particular homeowner, is
unduly oppressive, the Court should consider the following factors:
- On the: public side;’ the seriousness :of the p‘uB‘lic problem,
the extent to which the owner's land contributes to it, the
degree to which.the:proposed regulation. solves'it; and. the
feasibility of the less oppressive solutions would all be
relevant. - On:the: owner's 'side, 'the:amount-and ‘percentage
of value loss, the extent of remaining uses, past, present
-and fiiture 'uses; temporary ‘or permanent nature of:the
regulation, the extent to which the owner should have
anticipated such reégulation and: how: feasible: it is for the

owner to alter present or currently planned uses.

Guzmont 121 Wn 2d at 610 1t1ng Presbyteiy of Seattle 114 Wn 2d at

331.

47



Here, the Couhty has caused immense harm to Mr. Griffin's ability
to use his property.4 County staff squarely advised the Board that the
impact of permit denial would be to prevent Mr. Griffin from developing
his property. See AR 12 ("If the applicaht is required to meet all
minimum requirements of Article IV without obtaining any waivers or
setback reductions, it is unlikely the Health Officer will be able to issue a
sewage system permit for installation of a system on the Griffin
property"). The members of the‘Board who voted to deny Mr. Griffin his
permit acknowledged-that the effect of their decision would be to deny

Mr. Griffin the ability to develop his property. AR 389 (testimony of

* The County asserts that Mr. Griffin has not incurred any “economic loss” because, long
before the County acted to deny Mr. Griffin his permit, Mr. Carter once allegedly made
an offer to purchase his property. That claim is not supported by any evidence in the

record.

The County also wrongfully attempts to inject into this case the issue of whether its
decision denied Mr. Griffin “all economically viable use” of his property. County Brief,
p- 7, citing Robinson v. City of Seattle, 119 Wn. 2d 34, 830 P.2d 318 (1992).

The only issue presently before the Court is whether the County’s decision imposes an
unreasonable harm on M. Griffin, in light of the public benefit achieved. Guimont v.
Clark, 121 Wn. 2d 586, 610, 854 P.2d 01 (1991). As set forth above, the County’s
decision imposes a substantial hardship upon Mr. Griffin by precluding any development
of his property in order to achieve a non-existent public benefit. Therefore, the Court

should invalidate the County’s decision.

As part of this analysis, the Court need not reach the issue whether the County’s decision
to deny Mr. Griffin the ability to develop his property rises to the level of a denial of “all
. economically viable use.” That issue will arise only if the County’s decision is affirmed,
and Mr. Griffin pursues his monetary claim (presently stayed) for a “taking” of his
property.
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Board of Health member Oberquell) ("I do applaud County staff by trying
to make it possible for people to be able to use their property").

Pursuant to the County's decision, Mr. Griffin, who béught this
property with the intention of constructing-a home upon it, into which he
would retire, will be denied t-hé ability to do so. AR 355. Mr. Griffin
would have little or no'ability to use the property for any other purpose.
See AR 93:94. (Under the. County Zoning Code; illegal .to park a
recreational or other vehicle upon fhe property fo;r' more than 60 days a
- year): The:Board's decision:completely frustrates’ Mr. Griffin's.legitimate,
inve‘stment‘-‘backed-expectation that he would be able to dévelop and use
this property.

The Board's decision to deny Mr. Griffin his permit was unduly
;);:)pressive: i"[“hcxaref.c.ire,. the: Board's 'd;,(::ision.A yiéia%es; Mr Griffin's
substéﬁtive ciue process rights under Guimon;‘. 'Th.e;l éouft should affirm
lthe trial _cour.t’és :decisioh for this sixth séparate;-independent_ reason.

| VIII CONCL{JS_IONV |

For. any one of the six separate, independent reasons set forth

herein, fhe Court sﬁould afﬁfm fhe trial cbuft’s decision that Mr. Griffin is

entitled to his septic permit.
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DATED this Sl day of August, 2006,/

Matthew B. Edwards, WSBA No. 18332
Attorneys for Jeff Griffin
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A copy of this document was properly addressed and mailed, postage
prepaid, to the following individuals on August A , 2006.

Bruce D. Carter Allen Miller
Attorney at Law o Prosecuting Attorneys’
3012 West Eaton Street Office, Civil Division

Seattle: WA 981994233 © " 2424 Bvergreen Park Dr. SW, #102
Attorney for Appellee Interested.  Olympia, WA 98502

Parties Except Thurston County Attorney for Thurston County

And its Board of Health '

I certify (or declare) under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct. Olympia, Washington

Date: WGQ (p. 92,@, }4 . )4 c%/
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20.56.020 Nonconforming lots of record.

1. For a period of five years following the date of
final plat approval, lots in a final plat filed for record,
regardless of whether the lots are in single and separate
or contiguous ownership, may be developed for uses and
* densities approved for the lot at the time of final plat
approval; As to development regulations other than use
anid density, the lot must be developed pursuant to the

standards contained in this title, unless the development

services director finds that the application of a given
standard would result in an extreme and unreasonable
building design or configuration. :

2. Lots of record not subject to the exception in

subsection (1) and which are not contiguous to other lots

in the same ownership may be developed for uses and in
the manner permitted by this title and amendments thereto
even though the lot fails to meet lot area and width stan-
dards prescribed by this title for the lot. |

1. - PR SR, |
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Thurston Gounty Board of Heaith
Rules and Regulations Governing Disposal of Sewage

Article IV

8.7 Before a new LOSS is used:

8.7.1 An engineer shall stamp, sign, and submit a LOSS construction
report to the health officer within sixty days following the
completion of construction of the LOSS including:

8.7.1.1 A completed form stating the LOSS was constructed in
accordance with the health officer's approved plans and

specifications; and
8.7.1.2 An "as built" or "record" drawing.

8.7.2 The health officer shall conduct a final inspection.

8.7.3 The owner shall:

8.7.3.1 Submit to the health officer for review and approval a final
operation and maintenance manual, developed by an
engineer, for the installed LOSS, containing any
amendments to the draft manual submitted prior to

approval; and

8.7.3.2 Obtain a LOSS operating certificate from the department in
accordance with the provisions of Section 16 of this article.

8.8  The owner of a LOSS that has been approved by the health officer or
" constructed after July 1, 1984, shall: »

8.8.1 Obtain a LOSS operating certificate from the heaith officer; and

8.8.2 Renew it annually.

8.9 The owner sha" renew annually the LOSS operating certificate in accordance
with the provisions of Section 16 of this article.

SECTION 9 OSS UNDER 3500 GALLONS PER DAY.

9.1 Prior to beginning the installation of an OSS or component thereof, a person
proposing the instaliation, repair (excluding a minor repair), or modification to an
0SS shall submit a complete OSSA to the health officer and obtain an OSSP.
The OSSA shall contain the following, at a minimum:

9.1.1 General information including:

9.1.1.1 Name and address of the‘property owner and the
applicant, if different; and

AMENDED June 1, 1999 4-22
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Thurston County Board of Health
Rules and Regulations Governing Disposal of Sewage

Article IV

SRR °F: O O At

9.1.3

AMENDED June 1, 1999

9 1 3 4 Ve

9.1.1.2

9.1.1.3

QA

9.1.1.5

9116 ..

9119

9110
59445

Parcel number, address, if available, and the legal
description of the site; and

Source of drinking water supply. If the source is a public

water supply, the name and state identification number

shall be included; and

¥

{dentification ifithe property is within the boundaries of a
recognized sewer:utility; and

- Sizerofithe: parcel; and

-+ Type of approvalforiwhich application-is:being made, for

example, new |nstallat|on expansron repalr or
modificatién; and -

‘Sourceof:sewage, for example, residential, restaurant, or
other type of rbusmess and

PR ™ 9 ‘ L ﬂ) 5

9118

Locatlon -of utllltles and

SR

Name of the desrgner and

: :;late of apphcatlon and

:.Slgnature of appllcant

The sonl and srteevaluatron as specnf ed under sectron 11.2 of this
- rarticles: e .

A complete, detailed,; and dimensional site plan including:

913t

9.1.3.2

,9133

9.1.3.5

 -Designated areas for the proposed initial and reserve
systems;.and- _ o

The locatlon of all soﬂ logs and other sonl tests for the

- '--General topography and/or slope of the site; and

Slte dralnage charactenstlcs and

The looatlon of eX|st|ng and proposed encumbrances
affecting system placement, including legal easements and
access documents if any component of the OSS is not on

-the lot'where the sewage originates. Copies of easements

and their recording numbers must be furnished when such

4-23
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Thurston County Board of Health

Rules and Regulations Governing Disposal of Sewage

Article [V

9.1.3.6

9.1.3.7

9.1.3.8

9.1.3.9

9.1.3.10

9.1.3.11

9.1.3.12

AMENDED June 1, 1999

easements are necessary for the health officer's approval
of the disposal system; and

Location, size, shape and placement of all existing
buildings on the site showing their relationship to the
on-site sewage disposal systems, wells, underground and
surface storage tanks, swimming pools, water supply lines,
property lines and easements; and

The location of all wells on the subject property and on '
adjacent properties within one hundred (100) feet of the

property lines; and

Any septic tank and drainfield locations on the subject
property and also any on-site sewage disposal system
location on adjacent property within one hundred (100) feet
of any existing or proposed wells on the applicant's site;

and

Direction of flow and discharge point of all surface and
subsurface water interception drains and ditches; and

Location, size and shape of area in which on-site sewage
disposal system is to be installed, distances from
designated area to any cuts, banks, terraces, foundations,
property lines, wells (including those on neighboring
property), lakes, streams, swamps, marshes, salt water
beaches, driveways, walkways, patios, water lines,
drainage ditches or filis shall be indicated; and .

Location of soil log holes or sieve sample holes shall be
spaced uniformly over the proposed drainfield site and
reserve area. The holes shali be identified by numbers. At

least three (3) soil logs (2 in the proposed primary

drainfield area and 1 in the proposed reserve area) shall
be required for each lot. Additional soil logs may be
required by the health officer as deemed necessary. The
number of soil logs may be reduced if adequate soils
information is available. Soil logs shall be provided in
sufficient numbers or detail to allow the determination of
any restrictive layer; and

If the property has been platted, the application shall
contain the lot number and the short or large lot plat
number or the plat name if a long plat. Additionally, if there
have been any other land use actions pertaining to the lot,
the appropriate land use action number shall be included;

and :
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9.1.3.13 An.arrow indicating north; and
9.1.3.14 lhfdrmaﬁbn required by other local agencies.

9.1.4 A detarled system desrgn meeting the requirements under sectron
12 of this' artrcle rncludlng all of the following:

L2151 BV 5% ERTERTEINE A drmensronal drawrng showing the location of
components of the proposed OSS, and for the reserve
.area if reserve site characterrstlcs differ significantly from
- the rnrtlal area

9.1.4.2 ’Vertlcal cross-sectron drawmgs showing:
9. 1 4 2 1 '__,,;,_".‘-The,depth .of the dlsposal component, the vertical
separatlon and depth of soil cover; and
T NS PR IV ITET P S
9.14.22 Other OSS components constructed at the site.

9.1.4.3 . Calculations.and assumptions supporting the proposed
e designy includings -

- 91431, Soiltype; and

" ,9.1.4.3.2 ydr: ..lﬁc'i;ading rate in the disposal component;

915  Using a bench mark that will remain in place throughout the
_development of tr_)euprqect as the reference point, relative

9.18 . Drawmg : hat are fo scale with dimensions indicated.
Recommended scale is one (1) inch equals twenty (20) feet or
one (1) inch equals thrrty (30) feet. Other scales may be used as
approprrate to the design and approved. by the health officer.

.‘,pAccuracy in the desrgn drawings shall be sufficient for review.

9198 .“Ihquétipnffﬁ’atf,tHe,"_.dﬁéiﬁﬁ‘éld laterals are staked in the field for
inspection and review.
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9.1.10 Such additional information as deemed necessary by the health
officer.

9.2 For a "minor repair" no OSSA or OSSP is necessary.

9.3 The health officer shall;

9.3.1 Issue an OSSP when the information submitted under subsection
9.1 meets the requirements contained in this article.
9.3.2 Charge a fee for reviewing an OSSA and issuing an OSSP in
accordance with the fee schedule contained in Appendix A of
Article 1.
9.3.3 Specify the expiration date on the OSSA:
9.3.3.1 For any proposal other than a repair, an OSSA shall expire

one year after the date of application. This period may be
extended for a single one year period without charge, if
specifically requested by the applicant prior to the
expiration date. (For an application approved prior to
January 1, 1995 the conditions stated in section 4 4 shall

apply).

9.3.3.2 For a proposal other than a repair, an OSSP shall expire
three years after the date of design approval. If a building
permit is obtained during the three year period of validity
for the OSSP, the OSSP will be valid for three years or as
long as the building permit is valid, whichever is greater.
(For a permit approved prior to January 1, 1995 the
conditions stated in section 4.4 shall apply).

9.3.3.3 An OSSP may be renewed after it has expired if all of the
following conditions are met:

a) The applicant pays the renewal fee as specified in
Appendix A of article I; and

b) The applicant demonstrates to the satisfaction of the
health officer that there has been no change to the building
site or development proposal which had been previously
approved; and

c) The health officer determines that the previous approval
fully complies with all applicable laws in effect at the date
of the application for renewal.’

AMENDED June 1, 1999 4-26
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9.3.34 For a repair the 'OSSA and OSSP shall expire one year
after the date of application. An extension of one year may
be authorized by the health officer if there are extenuating
circumstances, such as difficult site conditions, abnormal
rainfall, or difficulty in developing an operation and
maintenance manual. If'an extension'is granted, the
‘ reqmrements that applied at the time of the application will
o L be the appllcable standards
934 l,nclu»de‘ a re_mllnde”r on the _QSS_A of the appllcant's right of appeal.
9.35 * Within 20 worklng ‘days after submittal of a complete OSSA, either
issue an OSSP, disapprove the OSSA or inform the applicant or
. hisfher representative in wrifing as to the status of the OSSA.
9.4 The health oft" cer wrll allow a temporary repalr to be made ona falllng system
" shall apply for a repair OSSA within five (5)
palr has been made. Such repairs will be
o ltlonal rec u1rements necessary to assure the repair meets the
provnsrons of this article. '
9.5 - ,The health off cer may _revoke_\or deny an OSSA or, OSSP for the installation of
‘health officer réviewed the site; or
9.5.3 __Fallure to meet condltlons of the approval or this article.
Before the health officer issues an OSSP allowing the installation of an OSS to

96

AMENDED June 1, 1999

b ' m re‘than one lot or a structure or structures with

‘applicant shall sShow:

Leponye BN ALY -u‘l-
serve either structure
multiple ownership, 't

9.6.1 An ap. " o_ved public entlty owning or managing the OSS in
" perp furty, or o
9.6.2 An arrangement with & management entity acceptable to the

health officer, recorded in covenant, lasting until the on- -site
system is no Ionger needed and containing, but not limited to:

9.6.2.1" " A Iegal easement allowmg access for construction,
operation and maintenance, and repair of the OSS; and
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Identification of an adequate financing mechanism to

assure the funding of operation, maintenance, and repair
of the OSS.

The health officer shall not delegate the authority to issue permits.

The health officer may stipulate additional requirements for approval of a

particular application if necessary for public health protection.

Artticle IV
9.6.2.2
9.7
9.8
SECTION 10 LOCATION.
10.1

Persons shall design and install OSS to meet the minimum horizontal

separations shown in Table I, Minimum Horizontal Separations:

TABLE |
MINIMUM HORIZONTAL SEPARATIONS
From edge of :L?:;nsef::]cktank, From building

Iitems requiring disposal '9 ’ sewer, collection,

containment vessel, -
setback component and and non-perforated

pump chamber, and e et s )

reserve area . gat e distribution line

distribution box
Non-public well or 100 ft. 50 ft. 50 ft.
suction line '
Public drinking water | 100 ft. 100 ft. 100 ft.
well _
Public drinking water {200 ft. 200 ft. {100 ft.
spring®? :
Spring or surface water { 100 ft. 50 ft. 50 ft.
used as drinking water
source®?
Pressurized water 10 ft. 10 ft. 10 ft.
supply line*
Properly 10 ft. N/A N/A
decommissioned well®
Surface water® 100 ft. 50 ft. 10 ft.

Marine water 100 ft. 50 ft. 10 ft.
Fresh water ‘ :
Building foundation 10 ft. ® 51t © 2 ft.
4-28
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Iterns requiring
setback

| From ,ed'ge of

disposal

component and
-reserve area

From septic tank,
‘holding tank,
containment vessel,
pump chamber, and
distribution box

From building
sewer, collection,
and non-perforated
distribution line’

Property or: easement
line © »

A

Interceptor / curtain
drains/ drainage
ditches, stormwater
drywells: . o
Down- gradrent7
Up-gradient’

30 ft.
10 ft. .

5 ft.
1 N/A:.

I'N/A
N/A

Down-gradient cut or
bank with at least 5 ft.

soil showing above a
restnctlve Iayer due’to

of original, undisturbed -]+

N/A.

N/A

bank with less than 5
ft. of orcglnal
undisturbed, soil

-| showing above-a -
restrictive layer due to
a structural or textural
chathige”® -

[ own-oraciestoutar |

{50 ft.

N/A

NiA

Downgradient cut or:
‘bank that extends.. "
vertically less than 5’
feet from the toe of the

slope that doesn't-have
arestrictive layer
showing”®

slope to the top of the

10 ft.

T

1 "Building sewer" as defined by the most current edition of the Uniform Plumbing
Code. "Non—perforated distribution" includes pressure sewer transport lines. .

o f surface water is used as a public drinking water supply, the desrgner shall
locate the OSS outside of the required sanitary control area.

AMENDED June 1, 1999
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3 Measured from the ordinary high-water mark.

4 The health officer may approve a sewer transport line within 10 feet of a water
supply line if the sewer line is constructed in accordance with section 2.4 of the
Washington state department of ecology's "Criteria For Sewage Works Design,"
revised October 1985, as thereafter updated, or equivalent.

5 Before any component can be placed within 100 feet of a well, the designer shall
submit a "decommissioned water well report” provided by a licensed well driller,
which verifies that appropriate decommissioning procedures noted in chapter
173-160 WAC were followed. Once the well is properly decommissioned, it no
longer provides a potential conduit to groundwater, but septic tanks, pump
chambers; containment vessels or distribution boxes should not be placed

directly over the site.

§ The health officer may allow a reduced horizontal separation to not less than two
feet where the property line, easement line, ‘or building foundation is up-gradient.

7 The item is down-gradient when liquid wili flow toward it upon encountering a
water table or a restrictive layer. The item is up-gradient when liquid will flow
away from it upon encountering a water table or restrictive layer.

8 This setback is unrelated to setbacks that are necessary for slope stability or
other purposes. : .

10.2 Where any condition indicates a greater potential for-contamination or pollution,
the health officer may increase the minimum horizontal separations. Examples
of such conditions include excessively permeable soils, unconfined aquifers,
shallow or saturated soils, dug wells, and improperly abandoned wells.

10.3 The horizontal separation between an OSS disposal component and an
individual water well, spring, or surface water can be reduced to a minimum of 75
feet, upon signed approval by the health officer if the applicant demonstrates:

10.3.1 Adequate protective site specific conditions, such as physical
settings with low hydro-geologic susceptibility from contaminant
infiltration. Examples of such conditions include evidence of
confining layers and or aquatards separating any potable water
‘from the OSS treatment zone or there is an excessive depth to

groundwater; or

10.3.2 Design'and proper operation of an OSS system assuring
: enhanced treatment performance beyond that accomplished by
meeting the vertical separation and effluent distribution
requirements described in Table 1V in subsection 12.2.6 of this

article; or

- AMENDED June 1, 1999 4-30
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10.3.3 . Evidence of protective conditions involving both subsections
10.3.1 and 10.3.2.

10.4 Persons shall design and/or install disposal components only where:

10.4.1: The slope js less.than forty-five percent (twenty-four degrees); and
v 10:.4.2 The area is-not: subject to any. of;the followrng
; 10 4.2, 1. Encroachment by burldmgs or constructlon such as

placement of swimming. pools; power poles and
P underground utilities;

10422 Cover by lmpervious :m__.a,t,_erlél;

- 10.4.2.3. . Vehicular traffic;..

S S R S ST TR TR T ‘. U yap i o b
104.2.4 Other activities aclveré‘ely affecting the soil or the
performance of the OSS; and :

AT T

.10‘.4".‘3"‘7:‘,“’ N Suﬁ' crent fes: . '.for replacement exrsts to treat and dispose
100% of the desrgn flow and

1044 The land is stable: and

104.5 Surface drainage is directed away from the site,
~".105 .Upon reqle . fana ) rhs provided, the-health -
| officer may review. . ..~ .
1051 An, individual lot to determine the lot's potentlal for the installation
‘ of an OSS (On site Evaluatron‘Only)
Y0844 In additioh to the application, the‘fo’lloWing shall be

and 11.3 of thrs é'rticle and

10.5.1,1.2 A fee as specified in Appendix A of article I.

10.6.1.2 . Thls appllcatlon and review shall be completely separate
fro an_d shall constitute neither a valid

‘o

SSA,
’ appllcatlon for purpo fof future vesting nor permission
from the health officer to install an OSS.

AMENDED June 1, 1999 4-31
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10.5.2 A proposed development, prior to the submittal of a formal
landuse application, that proposes using OSS.

10.5.2.1 In addition to the application, the following shall be
submitted:

10.5.2.1.1 A site plan showing the property's location and
dimensions and the location of soil test pits. Soil

test pits shall be dug as per subsections 9.1.3.11
and 11.3 of this article; and

10.5.2.1.2 A fee as stated in Appendix A of article |.
.10.5.2.2 This application and review shall constitute neither a valid

application for purposes of future vesting nor permission
from the health officer to install an OSS.

SECTION 11_SOIL AND SITE EVALUATION.

11.1  The health officer shall permit only engineers, designers, registered sanitarians,
‘ and registered soil scientists (American registry of certified professionals in
agronomy, crops, and soils) to perform soil and site evaluations. The health

officer may also perform soil and site evaluations.

11.2 The person evaluating the soil and site shall:

11.2.1 Record all of the following:
11.2.1.1 Unless a reduced number of soil logs is authorized by the
health officer, observed conditions in soil iogs from at
least:

11.2.1.1.1 Two test pits in the initial disposal component; and
11.2.1.1.2 One test pit in the reserve area.

11.2.1.2 The ground water conditions, the date of the observation,
and the probable maximum height;

11.2.1.3 * The topography of the site;

11.2.1.4 The drainage characteristics of the site; N
11.2.1.5 The existence of structurally deficient soils subject to major -
wind or water erosion events such as slide zones and
dunes;
4-32
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11216 The exrstence of desrgnated flood plams

11.2.1.7 The Iocatlon of existing encumbrances affecting system
“ placement, such as:

11 2 1. 7 1 _ Wells and suction lines;

B 11 2!1 7. 2. e Water sources and supply lines;

11.21 .:7.3 1Surface water,
112474 Décomm‘issibned/abandoned wells;
' 1x1 2 1.7.57 ®utcrops of bedrock and restrictive layers;

Tt ek

11 2.1 ‘7 6 - 'Buudlngsm

11.21.7.7 Property lines and lines of easement;

11.2.1.7.8 Interceptors such as footlng dra s, c'
T and dralnage’dltches i

S e oo ’ [RE

1 1-‘;2'.”1;-.7:.9«-7 Cuts banks and fills:

i T ¢

1'1 2.1, 7 10 - Dnveways and parkmg areas
e Rinte ,“ Tyt .
11.2.1. 7 11 Exrstlng OSS and
11 2 1 7 12 Undergrodnd utllltles
ST Lo S A X P
e 19422 Use the soil and Site evaluatlon procedures and terminology in
accordance with chapter-3 and Appendix A of the "Design Manual:
On-site Wastewater Treatment and Disposal Systems", United
i StatesiEnvironmehtal Protection Agency, EPA-625/1-80-012,
October, 1980, as thereafter updated (available upon written
~ “reqlhestito the secretary) except where modified by, or in conflict
W|th this artlcle

Hh I O L LR S T AT T PN T

11.2.3 Use the sorl names and :particle size limits of the United States
Department of Agnculture Soil Conservatron Service classification
system; -+ < e

11.2.4 Determine texture,:structure, compaction and other soil

characteristics that affect the treatment and water movement
- potential-of the' soil by using normal field:and/or laboratory
“procedrés:stich ‘as-particle size analysis;

11.2.5 Classify the soil as in Table |I, Soil Textural Classification:
433
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TABLE 1] ’
SOIL TEXTURAL CLASSIFICATION

Soil Type Soil Textural Classifications

' Very gravelly’ coarse sands or coarser. All
1A 2 (A
extremely gravelly” soils.

Very gravelly medium sand, very gravelly fine
1B sand, very gravelly very fine sand, very
) gravelly loamy sands.

Coarse sands (also includes ASTM C-33

2A sand).
2B "~ Medium sands.
3 Fine sands, loamy coarse sands, loamy
: v medium sands.
4 Very fine sands, loamy fine sands, loamy very
fine sands, sandy loams, loams.
5 Silt loams, that are porous and have well
developed structure.
6 Other silt loams, sandy clay loams, clay
loams, silty clay loams.
L:::autﬂ;:ﬁ ;?r Sandy clay, clay, silty clay, and strongly
. cemented or firm soils.
disposal
1 Very Gravelly = >35% and <60% gravel and coarse fragments, by
volume.
2 - Extremely Gravelly = >60% gravel and coarse fragments, by volume.

11.3 The owner of the property or his/her agent shall:

11.3.1 Prepare the soil log excavation to:
11.3.1.1 -~ Allow examination of the soil profile in its original position
by:

11.3.1.1.1 Excavating pits of sufficient dimensions to enable

' observation of soil characteristics by visual and
tactile means to a depth three feet deeper than the
anticipated bottom of the disposal component; or

AMENDED June 1, 1999 4-34
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11.3.1.1.2 = “Stopping at a shallower depth if a water table or
vi- 0 restrictive layer is encountered; and

11.3.1.2 Allow determination of the soil's texture, structure, color,
o bulk density or compaction, water absorption capabilities
or permeability, and elevation of the highest seasonal
. water table; and

;“ l 5
11.3.2 Assume responsnblhty for constructing and maintaining the soil log
B excavatlon in a manner to reduce potentlal for physma! injury by:
FRCE TTR T SRERY
11.3.2:17 Placmg excavated soil no closer than 2 feet from the
,_.excava.t!on and,

11.3.2.2 " Providing a ladder, earth ramp or steps for safe egress to a
~ 1rdepth of 4 feet, then scoop out:a portion:from the floor to
gain the additional 2-foot depth necessary to observe the 6
of Soil’face, however the scooped portion is not to be

. Proy e .a\,physucal warning barner around the excavation's
perlmeter and A

11324 -'Flll theé: excavatlon upon completlon of the soil log[PC2].

11.4 The health officer:

11.4.1 May require water tablé measurements to be recorded during
months of probable high-water table conditions, if insufficient
_lnformatlon is available to determine the highest seasonal water
S , 'table is, requnred the health officer shall render a decision
on the helght of the water table within 12 months of recelvmg the
apphcatlon if precipitation conditions are typical for the region;

AMENDED June 1, 1999 -4-35
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11.4.2 May require any other soil and site information affecting location,
design, or installation;

11.4.3 May reduce the required number of soil logs for the OSS if
adequate soils information has previously been developed.

SECTION 12 DESIGN.

12.1 The health officer shall require a design for all OSS and that the OSS be
designed only by an engineer, registered sanitarian, or a designer certified as per

subsection 23.1 of this article, except:

12.1.1 Where at the discretion of the health officer a resident owner of a
' single family residence is allowed to design a system for that
residence after passing a test to demonstrate competency and.
paying a fee for taking the test; or S

12.1.2 The health officer performs the soil and site evaluation and
develops the design.

12.2  The health officer and the secretary shall require the following design criteria:
12.2.1 All the sewage from the building served is directed to the OSS; ’

12.2.2 Drainage from the surface, footing drains, roof drains, and other
non-sewage drains is prevented from entering the OSS and the

area where the OSS is located;

12.2.3 The . OSS is designed to treat and dispose of all sewage generatéd
within the facility to be served by the OSS:

12.2.3.1 For single family residences, the design flow for both the
primary and reserve area shall be 120 gallons per
bedroom per day with a minimum of 240 gallons per day,
unless technical justification is provided to support
calculations using a lower design flow.

12.2.3.2 For other facilities, unless there is technical justification
provided to support calculations using lower design flows,
the design flows noted in "Design Manual: On-site
Wastewater Treatment and Disposal Systems", United
States Environmental Protection Agency, EPA-625/1-80-
012, October, 1980, as thereafter updated, (available upon
written request to the secretary) shall be used. If the type
of facility is not listed in the EPA design manual, design
flows from one of the following documents are to be used:

AMENDED June 1, 1999 4-36
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+12.2.3.2.1 "Design.Standards for Large On-site Sewage
Systems," 1993, Washington state department of
health, as thereafter updated (available upon
-request to the secretary); or

12.2.3.2.2 "Criteria for Sewage Works Design", revised
October 1985, Washington state department of
ecology, as thereafter updated;(available:upon:
wntten request to the department of ecology)

o -.1'2.2.13:3:. For non-resndentral development where a full set of water
conservation-methods: for a facility.can:be documented,
~and where there is an adequate on-going guaranteed use

4 of such methodsi:theshealth officer may:permit a
» decreaséd flow:with:an-associated decrease in 0SS
‘ component sizing: e

EERETSY IOt SR

12.2.4 Septlc tanks
1 2 2 4 1 | Are rncluded on the approved list malntamed by the
secretary,
12 2 4 2 Have the followmg minimum hqurd capacrtles

Wd -
12 2 4 2.1 For a smgle family residence use Table I,
""" wiat Required: Mlnlmum qumd Volumes of Septrc
Cw Tanks

: ' »TABLE HI -
REQUIRED MINIMUM LIQUID VOLUMES OF SEPTIC TANKS

T TRy T e Epee et e Requ"_ed mlnlmum liquid tank
Numbe_‘rlof bedrooms i - _o}l__ume in gallons

Prafes ¥ M i

.,f‘.

A e o, . [
R £

1000

Each-additional bedroom - - N B 250

A .
Dot

\ . i
A . Tt L

B 122422 For facrhtres handling residential sewage, other
than,vone single family residence, 1.5 times the -
d ity de5|gn flow, with a minimum of 1000 gallons.

P

o r.\‘('

12,243 Have:c!éan-"o[it‘ and inspection accesses within 12 inches
of finished grade. [f an effluent filter is installed at the

AMENDED June 1, 1999 4-37
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12.2.4.4

12.2.5

12.2.5.1
12.2.5.2

12.2.5.3

12.2.6

outlet of a septic tank, the clean-out and inspection access
shall be at or above finished grade;

Are designed with protection against fioatation, ground
water intrusion, and surface water inflow in high ground
water areas.

Pump chambers:

Are included on the approved list maintained by the
secretary;

Have clean-out and inspection accesses at or above
finished grade;

Are designed with protection against floatation, ground
water intrusion, and surface water inflow in high ground
water areas.

Methods for effluent distribution shall correlate to soil types 1A
through soil type 6 as described by TABLE IV of this section:

TABLE IV
METHODS OF EFFLUENT DISTRIBUTION FOR SOIL TYPES AND DEPTHS
VERTICAL SEPARATION
> 1 foot to > 2 feetto
SOIL TYPE | < 1 foot < 2 feet < 3 feet > 3 feet
Pressure Distribution Pressure Pressure
1A Not allowed (see note)' &2 Distribution Distribution
(see note)’ (see note)’
A n3 Pressure Distribution | Pressure Pressure
1B-2A Not allowed (see note)' ¥? Distribution Distribution
3 Pressure Distribution |Pressure Gravity
28-6 Notallowed | soe note)'® 2 Distribution Distribution

AMENDED June 1,

System meeting Treatment Standard 2 required.

Mound systems installed where the original, undisturbed, unsaturated soil depth
is between 12 and 18 inches, require pretreatment by an intermittent sand filter.

1999
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3 When an OSS is proposed to be installed in soil types 1B or 2 through 4 that are
included: in'the list:of Category | soil series in Chapter 17.15 of the Thurston

minimum.

County Code (Critical Areas Ordinance) pressure distribution is required, at a

12.2.7 SSAS beds are only designed in soil types 2A, 2B or 3, with.a
width not exceeding 10 feet. Sand-lined beds meeting sand filter
guidelines may be-considered ih soil types 1A & 1B.

12.2:8 individual SSAS laterals greater than one hundred feet in length
shall use pressureidistribution.

12:2.9 . : Communlty on srte sewage systems:

12291
i 12292

T 1.2.29'3'

3¢

Are located only in soil types 1-5;

Areilocated on'.slopes of less than thirty percent (17
degrees);:and -

Have pressure dlstrlbutlon

12‘.2.10 Conventlonal gravrty systems and conventional pressure
dls’mbutlon systems have:

~12:2:10:1"

The calculatlon of absorption-area based: tipon the design
flows in subsection 12.2.3 and loading rates equal to or

’ " less than those in Tabie V, Maximum Hydraulic Loading
" Rate-for Residential Sewage, and applied only to the

bottom of the trench of the excavation;

TABLEV ., .

MAXIMUNM HYDRAULIC LOADING RATE
. .FOR RESIDENTIAL SEWAGE"

LOADING RATE

- L T
_S@IL_;' TEXTURAL-QLASS_IFICATION DESCRIRJ.,],QN gal /sq i /day

LA

- gravelly soils.

i FRS T

AAY B ":Very gravelly coarse sands or coarser extremely a Varles accordrng to

system selected to meet
Treatment Standard 2 *

sands.

1B Very Qravell'y medium sands, very gravelly fine sands, | Varies according to soil
very gravelly very fine sands, very gravelly loamy + type-of the non-gravel

portron

”LiSands (lncludes the ASTM C 33 sand) 1 2

2B Medlum sands.

1.0

AMENDED June 1, 1999
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SOIL LOADING RATE
TYPE SOIL TEXTURAL CLASSIFICATION DESCRIPTION gal/sq. ft/day
3 Fine sands, loamy coarse sands, loamy medium sands. | 0.8
4 Very fine sands, loamy fine sands, loamy very fine 0.6
sands, sandy loams, loams.
5 Silt loams that are porous and have well developed 0.45
structure.
6 Other silt loams, sandy clay loams, clay Ioams silty 0.2
clay loams.
! Compacted soils, cemented soils, and/or poor soil structure may require a reduction of
. the loading rate or make the soil unsuitable for conventional OSS systems
2 Very Gravelly = >35% and <60% gravel and coarse fragments, by volume.
3 Extremely Gravelly = >60% gravel and coarse fragments, by volume.
4 Due to the highly permeable nature of type 1A soil, only alternative systems which meet

or exceed Treatment Standard 2 can be installed. The loading rate for these systems is
provided in the appropriate guideline.

5 The maximum loading rate listed for the soil described as the non-gravel portion is to be
used for calculating the absorption surface area required. The value is to be determined

fro_m this table.

12.2.10.2

12.2.10.3

12.2.10.4

12.2.10.5

12.2.10.6

AMENDED June 1, 1999

The bottom of a SSAS shall not be deeper than three feet
below the finished grade. This shall not preclude the use
of deeper trenches that are designed as per guidelines
published by the secretary. The depth of such a system
shall not exceed ten feet from the finished grade;

The sidewall below the invert of the distribution pipe is
located in original, undisturbed soil;

Clean gravel, covered with a geotextile;

A spacing center-to-center of three times the trench width;
and

A cover of between twelve and twenty-four inches of
mineral soil containing no greater than 10% organic
content over the gravel to preclude accumulation of water
over the drainfield.
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12.3

12.4

125

12:6, .

AMENDED June 1, 1999

The.'burldlng sewer shal

12.2.11 Observation ports installed in each independent lateral of SSAS,
« in'mounds, and:in sandfilters. The observation ports- shall extend
from the bottom of the gravel (also from the bottom of the 'sand in

mounds-and sand fllters) to ﬁnal grade and shall be adequately

‘anchored. -

12.2.12 For other features, conventlonal y systems shall conform
with the "Design Manual:” Or:site’ Wastewater Treatment and

Disposal Systems," United States; S

: "Envrronmental Protection Agency;-EPA- 625/1 80 012 ‘October, |
"1980"as'thereaftar- updated'(available upon writtén request to the
secretary) except where modified by, orini conflict: wrth this article

or other Iocal regul

W g oy ‘,.,A,‘

12.3.45 ...:r;--vConsrst of pipe that is crush-proof.orresistant, meets all standards
of the Uniform Plumbrng Code and is a minimum-of three 3)

,.vlnches in diameter;c. .+ . - .-

12.3.2 . . .. Be.on,a.uniform, posmve grade in conformance with the Uniform
- Plumbmg Code;, . on o e e .

12.3.3 Have cleanouts insfaiie per he ‘i‘J{nilform lumbmgCode including
-atintervals, of.not.more-than 1#,00 fe ith.a minimum_of one
the structureqa_ Aﬁt.& g.septi .

All pipe in the OSS shall.comply with standards specified in theUnrform
Plumbing Code wguidelines‘ for-alternative systems, or other applicable standards.

| When proposrng the useﬂof OSS:for non resrdentlal sewage, the designer shall

provrde tothe health officer:

‘ 12 5 1 E;"llm“o'r‘rnat'ion to show the 'isewage is not industrial wastewater;

. 12 5 2 ,l _ _Informatlon to establlsh the sewage's strength and identify
chemicals found in the sewage that are not found in residential
sewage,

12.5.3 .- A design, providing.treatment that will reduce the sewage waste

strength to levels equrvalent of residential sewage.

The health officer: ., .

IS

' 1‘2‘.-6,:?1\. o Shall approve only OSS desrgns meeting the requirements of this

article;
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12.6.2 Shall only permit the use of septic tanks, pump chambers, and
holding tanks on the approved list maintained by the secretary;

12.6.3 Shall not approve designs for:

12.6.3.1 Cesspools;

12.6.3.2 Seepage pits, except as allowed for repairs under section
17 of this article; or

\

12.6.3.3 Conventional gravity systems or conventional pressure
distribution systems in soil type 1A.

12.6.4 May approve a design for the reserve area different than the

design approved for the initial OSS, if both designs meet the
requirements of this article for new construction.

SECTION 13 _HOLDING TANK SEWAGE SYSTEMS.

13.1 Persons shall not install or use holding tank sewage systems for residential uses
or expansion of residences, whether seasonal or year-round, except as set forth

under subsection 13.2 of this section.
13.2 The health officer may approve installation of holding tank sewage systems only:

13.2.1 For permanent uses limited to controlled, part-time, commercial
usage situations, such as, recreational vehicle parks and trailer

dump stations; or
13.2.2 For interim uses limited to handling of emergency situations; or

13.2.3 For repairs as permitted under section 17 of this article.

13.3 A person proposing to use a holding tank sewage system shall:

13.3.1 Follow established design criteria established by the secretary;

13.3.2 Submit a management program to the health officer assuring
ongoing operation and maintenance before the health officer
issues approval. Unless on-going management or back-up will be
provided by a public entity, the person shall demonstrate an
adequate financial guarantee.. The financial guarantee may
include a bond, certificate of moneys on deposit, or other financial
instrument acceptable to the health officer. The value of the
financial guarantee shall cover the cost for operating and
maintaining the system for the proposed life of the system or a
period of not less than 12 months; and
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17.5.3 Comply with all local and state requirements stipulated in 'the
OSSP and the operational certificate issued for the system.

SECTION 18 EXPANSIONS.

The health officer shall require an on-site sewage system and a reserve area in full compliance
- withthe ‘new system construction standards'specrf ied-in this article for an expansion of a

residence or other facility.

SECTION 19 ABANDONMENT. - - -

Personsipermanently: removrng a: septrc tank seepage pit,. cesspool or-other sewage container
from’ servrce shall~ R PR, e

19.1 Have the septage removed by a certlf ed pumpmg firm;

192 Remove or destroy the lid; &id + in »¥ . < b i

S 9.3=: Fiil th‘e‘voidawith"fsoil‘; ‘

SECTION 20 SEPTAGE MANAGEMENT

) e fon il .
20 1 Only pumplng f irms certrf ed by the health oﬁ‘ icer as per subsectron 23 3 of this
2 artrcle shall remove’ septage from an' @88

e de " - - o -
R EIRRY Y Peppeteve Dot ey gy o 61 gy

20.2 A pumping frrm removrng septage from:an @SS shall:

:20:2:1 Transport septage-or. sewage only in vehiclesiclearly identified
wrth the name of the busrness and approved by the health officer;
20 2 2 _ Record and report septage removal to the health officer;
T it Wi e L e SO W
20 2 3 Drspose of septage or apply septage brosollds to Iand onlyina

- manner consistent with ‘applicable laws.

DEVELOPMENTS" SUBDIVISIONS AND MlNlMUM LAND AREA
REQUIREMENTS

SEC»TION!’-‘Z’IA

211 A person proposrng any development shall obtam approval from the health officer
" prior-to:any developrment where the use.of ©SS is proposed. Any new
devélopmeént proposing te use:0S8S:shall be requrred to have an OSS which
‘meets new:construction standards: » o

21.2 The heaith officer-shall require the following prior to approving any development:.

AMENDED June 1, 1999 4-53

APP. B-24



Thurston County Board of Health
Rules and Regulations Governing Disposal of Sewage

Article IV

21.2.1

Site evaluations as required under section 11 of this article. This

may include information gained in a project review as noted in

subsection 10.5 of this article; .

21.2.2
21.2.2.1

212.2.2

Where a subdivision with individual wells is proposed:

/

Configuration of each lot to allow a 100-foot radius water
supply protection zone to fit within the lot lines; or

Establishment, through protective or restrictive covenants,

as appropriate, of a 100-foot protection zone around each
existing and proposed well site. Such zones shall be

shown on the final plat map.

21.2.3

applicable.

21.24

Where a subdivision to be served by a community well or wells is
proposed, all requirements of WAC 246-290 and WAC 246-291
shall be met. This will include wellhead protection when

Where preliminary approval of a subdivision is requested,

provision of at least one soil log per proposed lot, unless the
health officer determines existing soils information allows fewer

soil logs;

21.2.5

21.2.51

Determination of the minimum lot size or minimum land area
required for the development using Method | and/or Method II:

METHOD |. Table VIi, Single Family Residence Minimum

Lot Size or Minimum Land Area Required Per Unit Volume
of Sewage, shows the minimum lot size required per single
family residence. For developments other than single
family residences, the minimum land areas shown are
required for each unit volume of sewage.

TABLE Vil
MINIMUM LAND AREA REQUIREMENT

SINGLE FAMILY RESIDENCE OR UNIT VOLUME OF SEWAGE

Type of Soil Type (defined by section 11 of this article)’

Water Supply 1A, 1B | 2A 2B 3 4

5

6

0.5 12,500 sq. | 15,000 sq. | 18,000 sq.

Pubiic acre? | ft ft.

20,000 sq.
ft.

22,000 sq.
ft.

1 acre

Individual, on or to 1 acre

each lot

1 acre? 1 acre

2 acres

2 acres
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-1 2 When an OSS is proposed-to be installed in:soil types 1B or 2 through 4 that are
s included intheslist:of*Category | soil series:in:Chapter 17.15 of the Thurston
County Code (Critical Areas Ordinance), pressure distribution is required, at a
minimum. In addition, for those Category | soil series the minimum ot size
‘restrictions found i Table 3‘of Chapter 17.15 shall apply, and any lots less than
1 acre in size must be served by a public water system and an OSS meeting
i ’Treatm ""ta‘ndard A

B L L LR L A R TR U LR UTIR o SO R TS T
2 _ Due to the hlghly permeable nature of type 1A soil, only alternative systems
' ' tme‘nt"‘?Standard 2 can be installed.

: AR METHOD ll A minimum land area proposal using
o Methoddlvis acceptable only when the applicant:

KL T2412i5.24 - yustifies? ithe* proposal through a written analysis of
b S i sy the‘ BT
A T T T AT
21.2.5.2.1.1 - f-?SOiIftype and depth;
e 21 2';15’2 1 25 i AR ""”dramage and/or lot drainage;
SR 21.2.5.2.1-’.31 IS Publlc health impact on ground and
- surface water quality;
SRR 512114 .Setbacks from propéerty Imes water
A e Y A st supphes etc
. e o # Source of domestic water,
LA v R AT e L
TR T :.2'1 2 5 2 1 6 - Topography, geology, and ground
‘‘‘‘‘ - S by “Lni T COVER;
= ',2i:2;5«.zﬂ.1j:ﬁ»f - limatic conditions;
21252.1.8 Availability of public sewers;
951 ¢ . Activity or land use, present, and
21252110 ,,_G"rb'\blth"péftérﬁs;
21252111 Reserve areas for additional
“subsurface treatment and disposal,
! o oo E B oo
21.2.5.2.1.12 Anticfp‘ated sewage volume:
21.2.5.2.1.13 Compliance with current planning and
zoning requirements; ‘
AMENDED June 1, 1999 : 4-55
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21.2.5.2.1.14 Possible use of alternative systems or
designs;
21.2.5.2.1.15 Existing encumbrances, such as listed
. in subsections 9.1.3.5 and 11.2.1.7;
and :

21.2.5.2.1.16 Any other information required by the
health officer.

21.2.5.2.2 Shows development with public water supplies

having: o

21.2.5.2.2.1 At least 12,500 squaré feet lot sizes per
single family residence; and

21.2.5.2.2.2 No more than 3.5 unit volumes of
sewage per day per acre for
developments other than single family

| residences.

21.2.5.2.3 Shows development with individual

water supplies having at least one acre
. per unit volume of sewage; and

21.252.4 Shows land area under surface water is
not included in the minimum land area
calculation. »

21.2.6 Regardiess of which method is used for determining required

minimum lot sizes or minimum land area, the maximum density
permitted is 3.5 single family residences or unit volumes per acre.
The applicant or his/her representative shall submit to the health
officer information consisting of field data, plans, and reports
supporting a conclusion the land area provided is sufficient to:

21.2.6.1 Install conforming OSS;

21.2.6.2 Assure preservation of reserve areas for proposed and
existing OSS; '

21 263 Properly treat and dispdsal of the sewage; and

21.2.6.4 Minimize public health effects from the accumulation of

contaminants in surface and ground water.

21.2.7 Evidence that a minimum of twenty-four (24)‘ inches of original,
undisturbed and unsaturated soil exists above the maximum
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'seasonal water table, a layer of creviced or porous bedrock, or
any other restrictive layer. Certain climatic, soil permeability,
slope and system configuration factors can exist which would

“indicate that the required depth may be increased or decreased.
In order to decrease the depth, sufficient technical justification
must be developed and submitted that will:

227 e Allow installation of conforming OSS;
21.2.7.2 Assure preservation of reserve areas for all proposed and
Croe o existing OSS; :
21273 Assnre proper treatment and dispose of the sewage;

" .. Assure preservation of sufficient areas with sufficient soil
depths will exist in proposed drainfield and reserve areas,
- as well éstareds'immediately downslope, when the system
is ready to be installed; and

21.2:7:8+ Assure minimizing of adverse public health effects from the
* accumulation of contaminants in surface and ground
. water.
2128 o E{The'sp’roposal is consistent with requirements in city sewerage

plans and/or the Thurston County Sewerage General Plan,
dependlng on the‘project's locatlon

21 3 The health ‘officer. shall require lot areas of 12,500 square feet or larger except
when a person proposes

21 3 1; T OSS wuthln the: boundarles of a recogmzed sewer utility having a

f nahzed‘assessment roll QT

! ( v - 'J - * =

21 3 2 A planned unit development W|th

21 3 2 1 A sngned notanzed and recorded deed covenant
restricting:any.developmentiof:lots or parcels above the
approved density with the density meeting the minimum
land-areairequirements of subsection 21.2.5 of this article;

and
21.3.:2.2 -~ A publicentity responsible for operation and maintenance
of all the OSS ora sungle lndmdual owning all the OSS;
r-fand :
21.3.2.3 Management requirements under section 8 of this article

when installing a LOSS; and
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21.3.2.4 An overall density not greater than 3.5 single family
residences or unit volumes per acre; and

21.3.2.5 Extinguishment of the deed covenant and higher density
development allowed only when the development connects

to public sewers.

21.4 The health officer may:

21.4.1 " Allow inclusion of the area to the centerline of a road or street
right-of-way in a Method Il determination under subsection
21.2.5.2 of this article to be included in the minimum land area

calculation if:
21.4.11 The dedicated road or street right-of-ways are along the
perimeter of the development; and
21.4.1.2 The road or street right-of-ways are dedicated as part of
the proposed development; and
21.4.1.3 Lots are at least 12,500 square feet in size.
21.4.2 Reduire a preliminary design for one or more proposéd lots prior

to preliminary or final approval of subdivision proposals in order to
verify that a proposed lot or lots can meet the requirements of this
article. If a preliminary design is required, the following shail

apply:
21421 At a minimum, the following is required:

214211 Lot corners shall be marked and shown on the
: preliminary design;

21.4.2.1.2 Test pits shall be dug where the disposal
: component and the reserve area are proposed to
be located on each lot for purposes of developing
soil logs;

21.4.2.1.3 After the soils investigation, the project designer
shall submit a design to the health officer for each
lot indicating the proposed locations of the disposal
component and the reserve area and the
specifications of the disposal component.

21422 Upon finding a preliminary design acceptable, the health
officer shall approve the preliminary design. The approval
of the preliminary design indicates that, for subdivision
purposes, the proposed lot or lots can meet the
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requirements of this article. It shall not be considered part
of an:OSSA and does not give authorization to obtain an
OSSP or a building permit;

214.2.3 " A:preliminary design shall be considered valid for a period
of three 'years from the date it was submitted regardless if
it received prehmlnary approval

21424 A fee shall be charged that covers the cost of evaluatlng
R *+ the'proposed:lots; soils; and preliminary design as per
Appendlx AN of artlcle l

2143 Requnre Iarger land areas-or lot:sizes to achieve public health
o protectlon v
21.4.4. "Prohlblt development on mdwndual Iots within the boundaries of an
approved subdnvusmn if the proposed OSS design does not protect
by meetmg requnrements of these regulations.

2145 Permit the mstallatton of an OSS, where the minimum land area
‘ - reqlirements-orilot sizés-cannot be mét, only when all of the
followmg criterla are met

\‘L.n i

The lot is outside an 'a're'a‘aof special concern where
minimum land area has been listed as a design parameter
- W necessary-for public health protection; and

21.45.31 - The'proposed system‘meets all requirements of these
- regulationisi other than minimum land area.

215 - Whena COSSora LOSS Will be'used, the person responsible for the
S ‘fé%fsubdlwsnon shall accomphsh one of the followmg prior to final approval of the

B platb Ll R

21.5.1 Install the COSS or LOSS and obtain approval by the appropriate
o ., agencnes or

21.5.2+ 1‘Prov1de«a bond: |nffavor of the department and sign an agreement

with the department. The bond and agreement shall guarantee
thaticonstruction will be completed within one (1) year from the
~ date of the approval of the agreement. The bond shall be from a
- reputablé Bonding ‘company on a satisfactory form and in an
“amolint'based-ori’an estimate prepared by an engineer or
designer, plus thirty-five (35) percent (20% for a two-year
inflationary period plus 10% for contract expenditures plus 5% for
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administrative costs). The bond and agreement shall be to the
satisfaction of the department and other applicable agencies and
the department's legal counsel. The health officer may release a
portion of the bond or surety when he/she is satisfied that a
portion of the project is complete and has been certified by the
appropriate agency or person. The portion(s) released shall not
be in increments less than thirty-five (35) percent of the project

cost.

SECTION 22 AREAS OF SPECIAL CONCERN.

'22.1  The health officer may mvestlgate and take appropriate action to minimize pubilic
health risk in formally designated areas such as:

2211 Shellfish protection districts or shellfish growing areas;

22.1.2 Sole Source Aquifers designated by the U S. Envnronmental
Protectlon Agency;

22.1.3 Areas with a critical recharging effect on aquifers used for potabie
water as designated under Chapter 17.15 of the Thurston County

Code (Critical Areas Ordinance);
2214 Designated public water supply wellhead protection areas;

22.1.5 Up-gradient areas directly influencing water recreation facilities
designated for swimming in natural waters with artificial
boundaries within the waters as described by the Water
Recreation Facilities Act, chapter 70.90 RCW;

22.1.8 Areas designated by the Washington state department of ecology
as special protection areas under chapter 173-200-090 WAC,
Water Quality Standards for Ground Waters of the State of

Washington;
22.1.7 Wetland areas hnder production of crops for human consumption;
22.1.8 Frequently flooded areas delineated by the Federal Emergency

Management Agency; and,

22.1.9 Areas identified and delineated by the board of health in
consultation with the secretary to address public health threats

from on-site systems.
22.2 The board of heaith may impose more stringent requirements on new

development and corrective measures to protect public health upon existing
developments in areas of special concern, including:
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22.2.1

2222
2223

22.2.4

2225

2226 ;..

2227

Additional !ocatlon desrgn and/or performance standards for
- 0SS; 5 ,

Larger land areas for new development;

.- Prohibition of development;

Additional operation, maintenance, and monitoring of OSS
performance;

Requirements,-:to;:z;qgg_[aqerexi_sfgingfOS’S;:; RN

Momtormg of ground water or surface water quahty

22;3 Wlthm areas of speCIaI concern to reduce nsk of system failures, a certified

monitoring:firm shall; .

22.3.1
22.3.2

- 22.3:2.1.

22.3.3

Inspect every OSS at Ieast once every four years;

Subm tjthe‘followmg wntten mformat:on to both the department
‘and the property .owner, wnthm 30 days following the inspection:

22322

22323”
23324 "
22325
22326
22327

.--...L.ocation of the tank;

- Structural; condltlon of the tank, including baffles;

'Depth of sohds in -t ‘ 1 ank

Problems detected WIth any part of the system

n | g_;_e_ needed,-

Maintenance provided,at time of inspection; and

~ Other information as required by the department.

“Immediately report failures to the department.

SECTION 23. CERTIEICATION OF DESIGNERS INSTALLERS, PUMPERS, INSPECTORS,

AND MAINTENANCE PERSONNEL

[With the exception of subsections 23.1.1, 23.6.9, and 23.6.10 the requirements in this
section shall not be applicable to engineers, or registered sanitarians].:

AMENDED June 1, 1999
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BEFORE THE BOARD OF HEALTH -
THURSTON COUNTY, WASHINGTON

) T B T
St L )

F

)
In Re the Matter of, ) ' -
. ) DECISION DuvaiNG DS, P
) ' :

i
.

Jeff Griffin

THIS MATTER came before the Board of Health (Board) on or about June 21, 2005, as a result of
an appeal by Jeff Griffin of the Hearing Officer’s decision, dated May 16, 2005, which granted the appeal
of Bruce Carter, denying the application for an on-site sewage system permit [OSS] by the Griffin’s for an
undersized lot on Tax Parcel #76200001100. ' ' ‘

The Board has reviewed the decision of the hearing officer; all evidence presented to the Board,
[Listed in Attachment A to this Decision] and heard the testimony and argument of Appellant Jeff Griffin .
and his witnesses, as well as the testimony and argument of Thurston County and its witnesses.

Bésed on the above record, a majority of the Board adopts the findings, facts, conclusions and
decision of the Hearings Officer denying the issuance of an OSS to the Griffins’. [Cathy Wolfe of the
Board of Health dissents, and her dissent follows herein.] This denial is based upon the following findings

and conclusions:
a) Findings
A majority of the Board of Health finds as follows:

1) The Appellant Jeff Griffin applied for a perrmt to install an OSS to serve a home on Lot
11 of Steamboat Island.

2) Lot 11 is currently vacant, is approximately 2,850 square feet in size, and has
dimensions of 114 feet by 25 feet.

3) - There are approxumately 42 eXIStmg homes on Steamboat Island, which is
approximately 8 acres in size. Steamboat Island was platted in 1927, and 126 lots are

shown on the recorded plat map.

4) The design proposal is for a sewage system that utilizes pressure distribution and a
sand lined bed to treat the septic tank effluent before it flows into native sands found
approximately five (5) feet below the ground surface.

5)' Griffin requested and received approval for two waivers associated with the application:

a) Waiver of a winter water table evaluation, and
b) Waiver reducing the separation between the septic tank and pump chamber from

ten (10) to five (5) feet.

6) The winter water table requirement was waived due to the conclusions of a soils report
prepared by Pacific Rim Soil and Water, and the results of on-site evaluation performed
by Griffin and an agent of the Health Officer. The tank and pump separation waiver was
granted as the application complied with “mitigating measures” established by the
Washington State Department of Health for this type of application.

7) Griffin requested and received approval for three setback reductions associated with the
application:

APP. C-1
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" a) Horizontal setback between disposal component and building foundation from ten
(10) feet to two (2) feet,
b) Horizontal setback between disposal component and adjacent property line from five
~ (5) feet, and
' ¢)- Horizontal setback betwéen disposal component and surface water from one
- -hundred (100) feet’ to seventy—t" ve: feet (75) A '

8) The ratlonale for granting the building foundation setback used by’ the Department was
that the foundation would be slightly uphill of the disposal component and that the drain
“field bed wouild be'lined with: plaStxc to prevent lateral movem nt of the effluent from.the.
. -’-\dram ﬁeld to the found sef

at the' adjaoent p perty fine was™ up gradient’, t
the draln t" ld and that “no lmperw

" sand'lined'bed system ‘that utilizes | pres

9) Griffin requested and received from the Department a reduction in the minimum design
flow from 240 to 120 gallons per day for a single-family residence. Thé'reduction was
granted as the application shows a one- -bedroom floor plan, pump, tlmers that will limit

discharge from the system to 120"gallons- per'day, the plan ‘has a' pnmary and reserve
system to handle overﬂow” capaCIty and the mstallatxon of Iow flow fixtures to reduce

“wastéivater’ productlon i

.“<:‘:t~‘

10) Griffin requested and received from the department to install an OSS on a lot that did
© " ‘notmeét-the mirimum land aréd i e IV ofdt\he Sanitary Code.
“Article 1V, Section 21.4.5.3 allows fo oo-small lot if “all
(other) requirements” are met The D d that with the waivers and
-setbacks' that ‘wereallowed' ‘ "’“all (other) requirements”
“provision had'beenmét)

11) Bruce Carter, who with his sister owns an adjacent parcel and appealed the issuance
“of the perrmt clalmlng that they "'would be adversely affected |f the approved system

failed:”

12) The appeal went to the Heanng Ofﬁcer The Heanng Oft” icer granted the appeat and
~ denied the issuance of the perrmt to'the Griffins’ o

13) The Hearing OfF icercited the’ foIIowung relevant cntena that'weré considered in denying
thé'peftniit [Gther criteria cited’ by the Hearing Officer in 'his"decision were shown to be
corrected at the time of the Board of Health hearing]:

a) The Heanng Officer first determined that the"'f'":'nimum land area requirements and
. ity | ant’ ' hi il wh noonsndenngfthe permlttxng of 0SS

C sition' wh onsndenng‘h
b) Thatthe' only‘way for thé lot to be developed W
waivers and horizontal setback reductions.
c) The greatest concern of the setback reductions was the shortened distance
between the system and surface waters. The current requiremerit is 100 feet.

llow a substantxal number” of

APP. C-2

AR 2



Griffin Decision

Page 3

14) At the public hearing, Thurston County presented the facts and evidence underlying the

Health Officers position, testimony provided by Art Starry, as well as why the County
originally approved the application, testimony provided by Steve Peterson. The County
did not make a recommendation to the Board; instead, it asked the Board to focus on
the term “all (other) requirements” found in Article IV, Section 21.4.5.3 and asked the

" Board to interpret the meaning of this language in relation to small-lot 0SS applications.

15) Griffin presented wastewater flow report evidence and testimony from Robert G.

Connolly, P.E. of Skillings-Connolly, a local and reputable soils engineering firm, as well
as testimony from Lisa Palazzi, CPSS and the-previous report submitted by Pacific Rim
Soil and Water. These reports supported Griffin’s contention that the waivers and
setbacks were plausible considering the makeup of the soils underlying the subject

“parcel. Griffin also solicited testimony from Doug DeForrest and Bruce Carter.

16) The BOH cbnsidered evidence submitted by Griffin, Carter, and the County.

b) Conclusions

Based upon the above findings, a majority of the Board of Health Concludes as folldws:

1)

2)

3)

4).

S)

6)

7)

That Article IV, Section 21 of the Thurston County Sanitary Code covers OSS permits
for too-small lots. ) ‘

That Article IV, section 21.4.5 states that the Health Officer may (emphasis added)
permit the installation of an OSS where minimum land area requirements or lot sizes

only when...

21.4.5.1 The lotis registered as a legal lot of record created prior to Jan 1, 1995; and

21.4.5.2 The lotis outside an area of special concemn where minimum land area has
been listed as a design parameter necessary for public health protection;
and :

21.4.5.3 The proposed system meets all requirements of these regulations other than
minimum land area. (Emphasis added) - '

That there is no issue in front of the Board conceming 21.4.5.1 or 21.4.5.2.

That the Griffins did what the Department required of them to obtain the waivers and -
modified setback required.

That no scientific evidence has been submitted to refute the findings of the soils or
wastewater flow reports submitted by Griffin.

That the issue for the Board is to determine if the application has met all other
requirements other than minimum land area as required by 21.4.5.3.

That a majority of the Board agrees with the Hearings Officer in that the language in
21.4.5.3 should be construed conservatively. “All (other) requirements” means that an
application for an OSS on a too-small lot should satisfy all requirements related to
permitting at the time of application without having to result to waivers, setback
adjustments or other modification of the rules found within the Code.
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‘Based upon the above findings and conclusions, IT IS HEREBY ORDERED AS FOLLOWS:

(1) The Griffin’s appeal is denied. The hearing officer’s decision is affirmed..

‘. i . A/, A . - , |
oaTED tnis JoT dayor Ll guot iaoos.
e o BOARD OF HEALTH
ATTES;x':, e 4 ' Thurston County Washlngton '

e (.

- Chairman Diane Oberquell

Clerk of the Board

L/Y/y%/”’%%/

Dissent
| respectfully dissent, ..

with.the fin .of the. B 1e (o lu _,ons' except for Conclusron No.7. To me, the
meamng of the term “all (other) reqmrements is amblguous and unclear. Therefore, | chose to err
‘on the: side.of the applicant. who 15, completed all of the:.requirements placed upon him by county
staff. : ot et e e ‘

The findings:of the soilsireport-and the:wastewater flow. report is undisputed. :While | appreciate
the concerns of the Hearings Officer, the.evidence.before.the Board would indicate that permitting

~this-OSS would:not preseiit a health probleni‘to the néighborsior citizéns of Thurston County.
Therefore, | would vote to overtum the decision of the Hearitig: Officer and issué the permit to the
Griffins.1

i 11tis not my preference to allow septic syétems on undersized lots, and | agree that close scrutiny should be given to this type of
“ application. However, due to the ambiguity | see, | feel that | have no choice In this situation. | would like to see the Department
act quickly to amend the language of 21.4.5.3 so that this type of problem does not occur in the future.
' APP. C-4
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Exhibit A:

ATTACHMENT A

LIST OF EXHIBITS

Material submitted by the Department:

Environmental Health Division Report (BOH 6/21/05)

Exhibit A
Exhibit B
Exhibit C
Exhibit D
_Exhibit E
Exhibit F
Exhibit G
Exhibit H
* Exhibit |

Exhibit B:

Exhibit I-1
Exhibit 1-2
Exhibit |-3
Exhibit 1-4
Exhibit I-5
Exhibit I-6
Exhibit I-7
Exhibit I-8
Exhibit I-9

Exhibit I-10

Exhibit 1-11

Exhibit 112

Exhibit 1-13
Exhibit I-14
Exhibit I-15
Exhibit I-16
Exhibit I-17
Exhibit I-18
Exhibit I-19

Application for an On-Site Sewage System Permit -

On-Site Sewage System Design Proposal

Department Policy on Minimum Lot Size

Request for Waiver of Winter Water Evaluation

Department Policy on Winter Water Evaluations

Request for Waiver of Setback to Water Line

WA State Dept of Health Document — Alternating Drainfields
Administrative Hearing Decision , '
Documents Submitted in Administrative Hearing as follows:

Appellants’ Memorandum

Griffin Residence On-Site Disposal Plan ,
3/21/2005 Case Handler Report and Approval
Plat of Steamboat Island

Diagram of Proposed Griffin Residence

Certificate of Service and Notice of Appeal
Request for Public Documents

Onsite Wastewater Treatment Systems Manual (excerpts)
10/24/03 Soils Analysis Letter of Alan Schmidt
4/21/04 Winter Water Study

8/31/04 Pacific Rim Soil and Water, Inc. Letter
10/25/04 Schmidt Case Handler Report
Declaration of Dennis Bickford

Declaration of Shari Richardson

Declaration of Bruce Carter with Attachments
Totten Inlet Report (excerpts)

On-Site Sewage System Usage Scenario (5/6/05)

.(Omitted)
Thurston County Policy for Sand Lined Trench Systems

Material submitted: by:appeflant:

Owens Davies, PS letter dated 6/16/05

Pacific Rim Soil & Water Inc. letter to Jeff anf‘ in dated 5/26/05
Skillings Connolly letter to Owens Davies, PS dated 5/26/05
Skillings Connolly letter to Owens Davies, PS dated 6/8/05

Exhibit C:

Documentation:
Appellants listing of documents

Material submitted by Mr. Carter:
Carter Cross-Appellant's Memorandum and Supporting Statements and

O whN -~

Memorandum in Support of Appeal of Health Officer Decision
Griffin Residence — Onsite Sewage Disposal Plan

Case Handler Report Form for Waiver Request dated 3/21/05
Plat of Steamboat Island drawing :

Griffin Residence floor plan
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6. WA DOH Altemating Drainfields Recommended Standards and Guidance for
Performance, Apphcatlon Design and Operation and Maintenance (effectxve
4/5/1999) '

7. WA DOH Rules Development Commlttee lssue Research Report completed
8/2002 :

8. EPA Onsite Wastewater Treatment Systems ‘Manual;

9. Department Letter to Skillings & Connollydated 10/24/03

10. Sklllmgs Connolly-letter.to Department dated 4/21/04i -

sific. Rim-Soil & Water,,lnc letterto-Jeff. Griffin dated 8/31/04

ndler; Report: Form;forWaiver: Reéquest dated 10/25/04

13 Declaratlon of DennisW:-Bickford ‘Relatirig to Appeal-of Griffin Onsite Sewer
Apphcatlon for 2828 Steamboat lsland N W Tax Parcel #76200001100,04-

14 Declaratlon of Sharl Rxchardson Relatlng. to Appeali-
2820, Steamboat: Island;iN:W;:dated:4/28/05 '

Grlft” n OSS Application for
15 Declaratlon of’Bruce A r:Relating tovAppeal of anr in OSS Application for
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FILED
SUFFPIOR COURT

O EXPEDITE ' IURSTO N v ™7 W

® Hearing 1s set
Date February 3. 2006 06 FIB -3 PI212

Time 900am

Judge/Calendar Gary Tabor L TR P
_ " 9=
DEPUT,
SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY

JEFF GRIFFIN,
Plamtff, | NO 05-2-01587-7

ORDER GRANTING JEFF GRIFFIN’ S

Vs
LUPA PETITION

THURSTON COUNTY, AND ITS BOARD OF
HEALTH,

Defendant

This matter came on regularly for hearmg‘ on Fnday. February 3, 2006 Plamtff Jeff
Gnffin appeared by and through his counsel Matthew B Edwards of Owens Davnes, PS
Defendants Thurstcm County appeared by and through 1ts counsel Allen Miller of the Thurston
County Prosecuting Attomeys Office Bruce Carter appeared pro se

The Court considered the following pleadings

1 Opening Brief 1n Support of Jeff Gnffin’s Land Use Petition,

2 Thurston County’s Brief in Opposition to Jeff Griffin’s Land Use Petition, and

3 Additional Respondents’ Brief in Opposfhon to anﬁn Land Use ‘Petmon,

4 Reply Bnef in Support of Jeff Gniffin’s LUPA Petition |

In adqun, the Court considered the 389 page Administrative Record, and the oral

argument of counsel

OWENS DAVIES PS
926 24th Way SW P O Box 137
Olympin Washmgton 98507
ORDER GRANTING JEFF GRIFFIN S LUPA PETITION - | Phone (360} 943-8320
T MSINBEG WPIdps\LUPA Onl wpd Foesimule 1360194) 6150

- —

—

SCANNER ‘ P \qﬁ
o | APP. D-1 A ‘



I Based on the foregoing, the Court finds as follows
I Jeff Gnffin’s LUPA petition 1s hereby GRANTED,
2 . The Thurston County Board of Hc'alth’s August 1 2005 declsxon to deny Mr

anf' In a seplic permit with respect to pro;ect No 2004105629 s REVERSED and Thurston

DATED this rb day of Fcbruary,

2

3

4

5

6 | Countys ORDERED to 1ssue Jeff Gn ﬁ' in sald permit forthwith
,
8

9

Prcsentedh by

Attomeys for Plamtzf‘f‘

16 "Appmved by, [) 3 H —(q/ m
«Notice.of Preésentation Warved

" 131 «THURSTON COUNTY-PROSECUTING  ~ ** "
_ ATTORNEYS OFFICE C
19 " ‘
2] AJlen T Muller, Jr s et e e R
} Anomeys for Defcndﬁnt:?:‘i R AICRERTEa SR Y B S U L . ‘
22 ' . o . :.‘
23 7 4
24 ‘ £ —" ,
25 || Bruce D Carter, WSBA No 2588
Attorneys for Bruce Carter, et al
27
OWENS DAVIES, P §
28 _ . 926 24th WaySW P O Box 157
: Olympm Washington 9’8507
ORDER GRANTING JEFF GRIFFIN S LUPA PETITION « 2 : - Phone, (360}943 83207
Facsimife (360y943 6150

cumnsib.mmp\wm Ord wpd

-SEANNE'I‘ 3 _
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