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I. ASSIGNMENTS OF ERROR
A. Assignments of Error
L. The superior court erred in c_onclﬁding Charges 1, 2 and 4-6
of the Petition for the Recall of Port of Seattle Commissioner Patricia
Davis (hereinafter, “Commissiori.er Davig” or “the Cofnyﬁissioner”) filed
- by Petitiqner, and the felated Charges coﬁtained n the{*Ballot Synopsié
filed by theKlng c‘dﬁfﬁy Prosecutmg Attorney, based on the':lsetifian, are
factually sufﬁcieﬁt.' |
2. The superior court erred in concluding Charges 1, 7 and 4-6
of the Petition for the Recall of Commissionet Da&is filed by Petitioner,
and the related Charges contained in the Ballot Synépéis ﬁled'bf the King
‘County Prosecuting Attorney, based on the Petitioﬁ, are l:cgaliy su‘fﬁcient.
3. The superior court erred by cer’c'ifying a Reviséa Ballot
Synopsis, based on a legally and factually insufficient Petition.
B. Issues Pertaining to Assignments of Error
1. Is a recall charge that does not “give a detailed
description including the approximate date; location, and 11a£ure” of the act

complained of factually insufficient? (Assignment of Exror 1).



2. Is a recall charge including a conclusion regarding the
public officer’s personal motives factually insufficient? (A;ssignment of
Error 1). |

3. Is a petitioner’s knowledge of alleged facts
insufficient when petitioner féils to state any Sufﬂcient basis of his‘
knowledge of ﬂlle_ alleged facts and there is ﬁothing in the record‘setting
forth alleged facts? (Assignment-of Error 1). |

4. Is erecall charge alleging nﬁsfeaéaﬁce legally
insufficient when fhe facts do not clearly establish conducf that “affeets, '

" interrupts, or interferes with the performance of official duty”” or “the-
perfonnénc’:e of a duty in an improper menﬁer”? (Assignment of Error 1).

5. Isa reeali charge alleging malfeasance factually
and/or legally insufﬁcient where the eharge fails to identify a violation of |
laﬁ, despite Petitioner’s intent to allege. a.statutory violation?
(Assignment of Error 2).

6. Is.a recall charge allegiﬁg malfeaSance due to an
alleged violation of 1?1‘W legallyx insufficient where there is no Charge that

the elected official intended to violate the law? (Assignment of Error 2).‘

7. Is arecall charge alleging malfeasance due to an

alleged violation of law legally insufficient where there is nothing more



than a conclusory charge that the elected official intended to violate the
law? (Assignmcnt of Error 2).

8. Is a recall charge factually and legally insufficient
where the alleged acts of malfeasance are cured before the recall petition
is filed? (Assignments of Error I and 2).

| L STATEMENT OF THE CASE
A. Clifford Petition

On April 2i, 2007, Christopher P. Clifford (“Petitioner”), a
registered voter in the Port of Seattle jurisdiction: (CP 8), filed a document
with the King County Recdrds? Elections-and Licensing Services Division
entitled Petition to Recall Commissioner Patricia Davis alleging six
gharges.' CP 1. This dbcument was rejected by the Prosecuting Attorney
because the oath supporting the petition did ﬁot meet thé requirements of
state law. .Ia’. On April 25, 2007, the Petitioner ﬁle& anew two page
Petition for Recall, with no attachments, against Commissioner Davis with
a “corrected oath” (the “Petition”). CP 2; 5-6.

The Petition sets forth four alleged facts:

1; " Onorabout January 10, 2006, the Port of Seattle
Commiss‘ion met in an executive session,

‘2( On or about June 8, 2006, the Port of Seattle Commission

met in an executive session.



3, On or about October 10, 2006, the Port of Seattle
Commission signed a memorandum granting Mic Dinsmore, an outgoing.
employee of the Port of Seattle, $33'9,841 .00 of extra compensation |
outside the original employee contract for that employee.'

" 4, On or about March/April of 2007 Mic Dinsmore sought to
collect the monies granted to him by Port of Seattle Cc;mmissioner Pat
Davis. CP 5. | |

lThe'.Fact section of th;: Peﬁtion does not allege any facts to support

.a conclusion of a “vote” 1n exeéuﬁvé session; instead, Petitioner inerely ‘

. recites that executive sessions took place on two different days. CP 5-6.
As discussed, infra, the superior court rej ected allegaﬁén 4 (CP 112',_1{' G),.
* which neéessarily then rejected the 1aitér similar claim (in Petitioner’s |

* section on alleged'fact.ual support) that, in 2067, Mr. Dinsmore had -

: attempt_ed to obtain the monies éfa’ited in the October 10, 2006,
Memorandum. No alleged fécts are set forth c.:lai.mi.ng anjr interferenée .
with Commissioner Da\'fis’ duties, or which a;ffected the Port. |

" The Petition contains; .six Charges, largely redundant in substance,

which claim six alleged acts of malfeasance (Charges 1, 2,43, 4,5 and 6)

 and one act of misfeasance (Charge 3). CP 5-6. The Petition does not

! The Petition did not contain the Memorandum; it was included in
Petitioner’s Supplemental Material. CP 75.



allege that Commissioner Davis engaged in a violation of the oath of
~ office or a violation of the Constitution. Id.

In summary, Charges 1, 2 and 3 contend that Commissioner Davis
made grants or gifts of public funds to Mic Dinsmore, the now former Port
of Seattle CEO. Charges 4,-5 and 6 contend that “votes” were taken in

one or two executive séssions regarding such alleged grant(s) or gifi(s).
Only Charge 6 alleges a “knowing” or intentional violation of law.
Petitioner intended that Chafges 1 and 2 allege malfeasance due to a
statutory violation, yet he failed'to include any statutory reference in that
" charge. CP102-104. - -~ =~
Specifically, the Petition contains obnclusory claims that:
1. The Commissioner committed an act of malfeasance by |
signing an agreement to provide to an unidentified
- “individudl” a gift of public money outsmle of his
' employment contract, 2 :
2, The Comimissioner committed an act of malfeasance by
“obligating” the Port of Seattle to pay monies not voted on
or approved by Port of Seattle Comm1ssmners at a
regularly scheduled public hearing;
3, The Commissioner committed an act of misfeasance and
malfeasance when - she used her .position as Port
Commissioner to provide “her personal friend and pohucal

ally Mic D1nsmo1e” with a gift of public money;

4, and 5, The Commissioner committed an act of
malfeasance by “voting on an issue” in executive session

% The alleged employment contract is not included in the record.



on or about January 10, 2006, and June 8, 2006, in
violation of the Washington State Open Public Meetings
Act (“OPMA”); and '

6. The Commissioner committed an act of malfeasance by
“knowingly violat[ing] the limited context of the executive
session exclusions of the Open Meeting Act to improperly
negotiate and vote on a gift of public money.”

CP 5, 6.
The Petition alleges, again in COnélusofy fashion, that:

- The acts of malfeasance and misfeasance regarding Port of
Seattle funds are evidenced by the October 10, 2006, memo
signed by Pat Davis to Mic Dinsmore. Further evidence of
these acts are Mr. Dinsmore’s attempts to obtain the monies
stated in the October 10, 2006 memo, in 2007.

The acts of. imalfeasance and misfeasance regarding

violations of the open meetings act and the executive
session exemption are evidenced by the pubhc statements

" of Commissioner Davis.
CP 6.

~ The Petition included no attachments or exhibits; the foregoing
allegations are the only allegations or “kmowledge” inchided. Although |
. Petltloner swore, under oath, that he had “knowledge of the alleged facts
upon which the stated grounds for recall are based” (CP 5), the record
contains insufficient evidence to support that oath.

Petitioner’s Memorandum and Supplemental Materials Supporﬁng

Recail Petition claimed thaf Ch;ztrges 1 and 2 of the Ballot Synopsis were

based on alleged violations of RCW 53.12.245 and the Port’s Bylaws.



See, e.g. CP 56-92, esp. CP 61:63. Petitioner later confirmed that it was
his intent that Charges 1 and 2 of‘the Ballot Synopsis claim vlolations of
RCW 53.12.245 and the Port’s Bylaws. After theSufﬁciency Hearlng, as
the parties were preparing the Ordet, Petitiener sent an email to counsel
for the Prosecutor and Commissione; Davis in which he coﬁceded that

- regarding Counts 1 and 2, he was’ alleging a statutory violation pursuant to
RCW 53. 12 245 as Well asa v1olat1on of the Port’s Bylaws CP 102-104.
_However the Petmon Ballot Synop51s and Rev1sed Ballot Synopsis

(CP 56, CP: 10- ll and CP 114) arg¢ s1lent as to-any: alleged violation of
law other than the OPMA. |

B. Prosecutor’s Ballot Synops:s'

Pursuant to RCW 29A 56.130, the King County Prosecuting
Attorney ﬁledla Petition for Approval of Ballot Synopsis and
Deterlrlihation of Sufficiency of Charges (hereinafter “Prosecutor’s |
Petition”) and a Ballot Synopsis of the Charges for the Recall of Seattle
Port Commissioner Patricia Davis (hereinafter “Prosecutor’s Ballot
Synops‘is”) with the King County Superior Court on May 7, 2007. CP 1 -

11. The Prosecutor’s Ballot Synopsis consolidated some of the six

3 The text of the relevant statutes, RCW 29A.56.110, .120,.130, and .140,
is set forth in Appendix A.



Charges, setting forth five recall charges. CP 10-11. Id. The Prosecutor
filed a “friend of the Court” brief regarding the Petition. CP 12-24.

C. C;)mniissioner Davis

Commi;ssioner Davis timely opposed the Petition and filed her
Request For Dismissal Of Recall Petitioﬁ With Prejudice. CP 39-53. Shé
filed aDecla.ratioh in Support of her Opposition. CP 25-37.

Comm.issioner i)avi; is an elected official, serving as a
Commissioner for the Port of Seattle. Commissioner Davis has a long and
distinguished career as a public servant. Id., esp. C? 25,92; CP 37. She
fully believes in the mission of the Port of Seattlé, and in the
- accountability of public qfﬁcials, including herself. CP 30, 22; CP?31— |
32,927, At allltime's, she has acted in good faith, She did no’.c' éver act
unilaterally or independently on behalf of the Commission. Commissioner
Davis has always intended to comply with her legal bbligaﬁons, and has
~ never intended to ac;c in any way contrary to such obiigations. To her
4 ’ knoWledge and belief, she has aiways complied with those obligations.
CP 2537, esp. CP 25-26,92, CP29,]16.

There was no grant or gift of monies to Mr. Dins1n§re: CP25-
37, esp. CP 26, 1”[ 3,4,5,and 6, ﬁnd Ex. The Comnlission voted
unanimously on April 24, 2007 not to provide him with any additional

form of compensation. CP 26, Y 3. He never received nor was provided



with any such funds. Id. Cor'nmissioner Davis never voted on providing
any transition assistance t6 Mr. Dinsmore, and she had no intention to do
so. CP 25-37, esp. CP 27,9710, 11, 12, and 14, The Commissioner
legitimately was concerned about ensuring that there was no staff vacuum
 before the 'Port’oou'ld find a‘re‘p"liacement for Mr. Dinsmore (CP 28-29,

q 15, 16); her main motivation in signing the OCtOb‘e_r 10 Mem‘orandﬂm
(éP 75, “Memorandum”) was to confirm Dinsmore’s agre‘ément to stay
with the Port until a new CEO transitioned on. CP 29, {16.

- Commissioner Davis did not ask for the Memorandum to be
prepared, niot did she prepare it. It was presented to her in her role as Port
Cdmmissidn President. She did=:n<;t act unilaterally or inde‘iaendently‘on
this issue. She’ did not “6bligate” the Port-to pay monies to Mr. Dinsmore,
- not'did she have any intention of doing so. CP 29, 1[ 17. Sheunderstood
‘that if the Port were to agree to provide any extendé'd' benefits or

additional compensation to Mr. Dinsmore, such an action could only occur
after public discussion and a public vete. She had no‘intention of
circumvenﬁng these requirements, and did not do so. E.g id. The
Commissioner was performing a discretionary act, within her authority.
Thete is no mention of a salary extension in the Memorandum.
Issueé surrounding the topics discussed were deferred to the Port’s Human

Resources/personnel departmernt. Commnilssioner Davis had no intention



of acting secretly or unilaterally, and she did not do so. CP 29, {17. She
does not have the authority to bind the Port to the kmd of agreement
alleged by Petitioner, and she made no attempt to do so. Commissioner
Davis does not know to what Petitioner refers wheﬂ he recites in the
Petition that her “public statements” support a recall effort. Her statement
denies acting unilaterally, underhandedly, independehﬂy, unlawfully or:
 illegally, which sfatement her Declaratio_n recoﬁﬁrmed un&er oath. CP 30
-31, 9922 -23;CP 25-377' |
Commissioner Davis actéd'iﬁ good faith at the referenced January
agd June, ..2006,' e);ecutive sessions, She had no intent to violate the |
'OPMA, and she does not believe that she or the other Commissioneré did
soA. All of her actiéns were taken 1n goqd faith, to ensure a sm'ob'th ahd
effective transitiqn"surroun&ing’ the departure of Mr. Dinsmore as CEO,
and the challenge of finding a qualified replécernent. CP 27-28, 99 12- |
-14. | These were discretionary acts. Mr. Dinsmore’s departure was not |
accompanied by any final Corhmissién éction aufhorizing an extended
compensation .package. CP 35 (“...no final action has been taken by the
Co&xmission and no extended compensation has been provided to
M. Dinsmore.”).
Commissioner Davis exercised her discre’gionary acts in a manner

that she believes to be consistent with the law. Commissioner Davis had

10



"no intent to do anything other than address personnel discuséions, as she
understood that the Commissipners were allowed to do in executive
session. The Commission’s activities in the January and June, 2006,
meetings were consistent with what she understood-to be their legal right

- in executive segsi0£1 — that is, to contemplate and consider potential

personnel actions before having puB‘liQ discussion and voting in a qulic

meeting abc;ut them, CP 26 =27, ﬂ 6—-7. Commissioner Davis performed

at all times wi%h what she understood to be legal justiﬁcétion for‘all of her .

cOn‘du'c‘f. CP 31, 9 25. She has nothing to hide, and fully suppérts and

believes in “sunshine” in government. CP 30, §22.

| Public support;hésed on frust and accountability, underlies the

Port’s success in'an increasingly competitive global marketplace.
Commissioner Davis® goal anid her intent have always been and still are to -
act as a faithful and accountable public steward, and to honestly and
openly advance the Port of Seattle as -aﬁ economic engine and
environmental leader for our region, our economy and oﬁr citizens. She
remaing trué to that goal. CP 30, §22; CP 31'—32, 127.

D. Petitioner’s Supplemental Filings
On May 16, Petitioner filed his “Memorandum and Supplemental
Materialé Suppc'n*t Recall Petition.” CP 56 - 92. He attached an

October 10, 2006, Memorandum signed by Commissioner Davis to

11



~ Mr. Dinsmore, certain Bylaws of the Port, pertain emails, and certain
notes. CP 71-92.

Minutes before the Sufficiency Hearlng, Petitioner filed the
“Declaration of Chnstopher Clifford in Support of Recall Petition” CP 93-
95.. In that Declaration, which contained no attachments or corroboration,
he alléged, inter alia, that‘he:

| Based the charges contained in the petition for recall based upon
- my personal knowledge of the facts surround [s1c] the conduct of

Port Comm1ssmner Pat Davis.

I acqmred the facts and mformatlon through a variety of sources
and material.

I read over 12 articles in local newspapers; the Seattle Post
Intelligencer, The Seattle Times, and The Stranger, regarding the
facts surrounding the conduct charged in the recall petition.

.In many of those articles Pat Davis i is quoted or submltted material
" 1o be quoted. . - g

CP 93 —94.
- The Court denied the Commissioner’s Motion to strike this
Declafaiion. CP 97, 9 B.
. ‘While Petitioner reférences other media information (CP 94, § 8),
he does not allege that he Watched the referenced “video(s).” Id. He also
claims to have “read and pulled down from the interﬁe ” certain

documents allegedly “released” from the Port of Seattle “surrounding the |

12



conduct of Port of Seattle Pat Davis,” but did not identify the a'lleged
documents. CP 94,9 11. He alleged, with no corroboration, that:
In this current matter 1 have examined State law; Port Bylaws,

State Supreme Court rulings, spoken with staff at the Port of
Seattle, and read numerous news articles as the background for

filing the recall petition.
My decision to file the recall charges wes based on the documents
produced by the Port of Seattle the State law, and the Port of
Seattle Bylaws. :
CP 95, 7§18 19. -
Pe’utloner 1ntended to olalm a statutory \rlolatlon regardmg
Chal ges 1-3 of the Petition and Charges 1 -2 of the Ballot Synops1s as he
1ndlcated in eommunlcatlons 1o counsel for the other partles See CP 61
(allegmg a v1olat10n of RCW 53. 12 245) CP. 101- 104 esp 103 (“1 would
be w1111ng to add language to Ballot Synopsis 1, and 2, that Commissioner
| Davis, v1olated RCW 53.12. 245 and various provisions of Port of Seattle
Bylaws’ if that would placate Commissioner Davis.”). Nevertheless, the -
Petition, the Ballot Synopsis and the Revised Ballot Syﬁopsis do not allege
violations of the statute or Byl;th. | |

E. Decision of the Superior Court on the Sufficiency H earing
and Hearing on Presentation of Order

Pursuant to RCW 29A.56 140, a hearing was noted in King County
Superior Court before the Honorable Charles Mertel.” The-parties briefed

the matter. The Sufficiency Hearing was held on May 18, 2007. The

13



Court granted the Commissioner’s Motion to Strike unsubstantiated
factual assertions in Petitioner’s Brief but accepted additional materials
attached to Petition.er’s Bﬁef. | CP 97,9 C. The Court declined to strike
the additional Declaration that Petitioner submitted minutes before the
Sufficiency Hearing. CP 97, 1B. No voir dire was conducted regarding
the factual sufficiency of the Petition. The Court found'that.some Charges
Were .factually and legally sufficient .to proceed 'b‘ut- found that‘others were
not sufficient to j)roceed. Tile superior éourt'élso or;ally revised the Ballot
Synopsis. | |

| A héaring for presentation of the Order and Ballot Synopsis was
héld on May 24, 2007. | After} further argument,'the Court entered its Order
re Sufficiency of Recall Charges'aﬁd Adequacy éf Bail_ot Synoiasis. The.
court also made final revisions to the ﬁallot Sy.nopsis (“the Revised Ballot
Synopsis”). CP 110-1 14, esp. CP 114 (Reviéed Ballot Synopsis). ;l;he _
Order recites that the superior court found that the recall Cha;gés set foﬂh
in‘pare’tgraphs 1,2 and 4-6 were legally and factually sufficient to provceed,}
~ but thaf Charge.3 was legally and factually insufﬁcienti The court also’
| found that certain allegations were facfually insufficient. CP 1 12; M D-H‘.

The supéior court substantially revised the Béllot Synopsis.
Charge 1 of the Revised Ballot Synopsis essentially consolidated

Charges 1 and 2 of the Ballot Synopsis. Charge 1 of the Revised Ballot
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Synopsis does not reference the statutory violation claimed by Petitioner,
“nor does it claim that the Commissioner intended to violate any law. -

Charge 1 does not recite any alleged wrongful conduct or facts that

suggest that the issues stated “affected, interrupted, or interfered with the

- performance of official duty.” CP 114, The Revised Ballot Synopsis does

not contend that Cormmissioner Davis-.committed any act of misfeasance.

The Court rejected Charge 3 of the Ballot Synopsis, band did not
include it in'the Revised Ballot Synopsis. Charge 2 of the 'RevisedABallot
Synopsis alleges the Commissioner Davis “voted” in exeoutivé session in
violation of the OPMA, but does not allege any ivntenti'on‘to violate that
Act. Charge 3 of the Revis‘e'd Ballot Synopsis alleges that the -
Commissioner “knowingly exceeded the purposés-for e)%ecutive §ession”
in the OPMA by “negotiating and voting:on-a gift of pi‘lbliAc money to
M. Dinsmore in executive session.” CP 114, "No legal basis. for claiming
a “gift of public money” is included in that charge. -

F. Appeal |

On J“une 7, 2007, Cqmmiésionef Davis timely filed her Notice of
| Appeal to Supreme Court pursuant to RCW 29A.56.140 and RCW

29A.56.270. CP 106-114,
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III. ARGUMENT
A. Statutory Framework Surrounding Recall Pefitions
1.  The Recall Process

The Washington State Constitution‘ provides that the citiéens of
this stafe may seek removal of a public official thfough arecall election.

- “Recall is the electoral process by which an elected éfﬁcer is - removed
before the expiration of the term of office. » Chandler v. Otto, 103 Wn 2d
268, 270,693 P.2d 71 (1984). Pursuant to article 1, section 33 of the
Washington Constitution, an “elective public officer of the state of

. Washington ... | is. subject to recall and discharge” if a petition demanding
his or her recall allegcs “that such officer has cormmtted some act or acts
of malfeasance or misfeasance WhlleA in ofﬁce or “has v1olated his oath of
office.” This provision of the Constitution “requires a showing of cause
Before a recall will be allowed.” In re Recall of Ackerson, 143 Wn.2d 366,
370,20 P.3d 930 (20'01) (citation omitted); see also RCW '29A..56..1‘ 10et
seq. (replacing the former recall statute, RCW 29 82.010 et seq.).

An elected official can only be recalled for cause. Inre Recall of
Wasson, 149 Wn.2d 787, 791, 72 P.3d 170 (2003);' C’handlér,. 103 Wn.2d
at 274; In re Recall of Pearsall-Stipek, 129'Wn.2d 399, 401-02, 918 P.2d
493 (1996) (“Pearsall-Stipek1”). One of the légifcimate purposes of the

recall statutes is to protect elected officials from being subjected to-
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harassment and/or the financial and personal burden of recall elections
based on false or frivolous charges, or'mere insinuations. See, e.g., id. at
402;‘See also Ackerson, 143 Wn.2d at 371. In arecall petition, courts
serve as gatekeepers to ensure that public officials are not subj ect to
| “frivolous or uns‘ubstanﬁated éhar’g‘es.” Inre Recall of Kast, 144 Wn.2d ‘
807, 813,31 P.3d 677 (2001).

RCW 29A.56.1 iO specifies infofmatiqn that must be included in a
: fccall charge. First, the charge must recit¢ that the public officer “has
éqmmitted an ‘act or acts of maifeasa‘nce, or an-aet or-acts of misfeasance
whiile in office, of has violated the oath Qf office, .or has been guilty of any
_two of more of the:a‘cts specified in the Constitution. és grounds for recall.”
RCW 29A.56.110. Second, “[t]he charge shéll state the act or acts
complai‘néd‘ of in’ c‘oﬁ;:i'ée’lang:uage [and] give a-detailed description
: ihcludir‘xg the approximate date, location, and nature of each act
complained of ....” Id. Third, the charge must “be signed by the person or
persons making the charge ... and be verified under oath fhat the person or.
persons believe the charge or charges to be:true and have knowledge of
the alleged facts upon which the stated grounds for recall are based.” /d.

The charges in the Petition and the Prosecutor’s Ballot Synopsis
allege misfeasance and malfeasance, CP 5-6; CP 10411‘ For recall

purposes, these terms are defined as follows:
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(1) “Misfeasance” or “malfeasance” in office means any wrongful
conduct that affects, interrupts, or interferes with the performance

of official duty;

(a) Additionally, “misfeasance” in-office means the performance
of a duty in an improper manner; and

(b) Addltlonally, ‘malfeasance” in office means the commission
of an unlawful act..

RCW 29A.56.110.

A recall charge is init_ially filed with tﬂe appropriate elections -
officer (in this case, fhe King County Re_cords, Elections and Ligensing
Sérvices Division). RCW 29A.56.120. The elections officer then certifies
and trénsmits thc charge “to the prepérer of fhe ballot synopsis” (in this
case, the King County Prosecuting Attorney). RCW 29A.56.120(2), |
29A.56’. 130(1)(b). Witﬁin fifteen days of receipt of the voter’s recall |
charge, the designateci i:reparer “shall formulate a ballot synop'si-sof the
bharée” and ‘“cer'tify and transinit the chargeg and thé ball¢t synopéié té the
supenor court.” RCW 29A.56.130(1), (2).

Pursuant to RCW 29A.56.140, the supenor court determmes “(1)
whether or not the acts stated in the charge satlsfy the criteria for which a
recal.l ‘petit'i'on may be filed, and (2) the adequacy of the ballot synopsis.”
“The court’s central purpose in the recall process is to determine whether
the charges are factually and legally sufficient.” In re Recall of Young, 152

Wn.2d 848, 852, 100 P.3d 307 (2004). To satisfy the “cause
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;eﬁuiremeﬁt, a pvetition must bé both factually and leéally sufficient. Id.
This inquiry is deterrrﬁned from the face of the petition. In re Recall of
| ‘Zufelr,. 112 Wp.2d 906, 914, 774 P.2d 1223 (1989)# Generally, to be
A factually sufficient, the} petition must state in détail tﬁe acts complained of,
aﬁd th.e‘ pétitioner must have 1m§§vlédge of identiﬁébié facts ‘which support
the charges. To be legally sﬁfﬁcient, the petition must state with
specificity conduct afounting to misfeasance, malfeasance-or violation of
the' oath of office. Inre R-éc’all of Carey, 132 Wn.2d 525, 527,. 939 P.2d
1221 (1997) (citatiotis or’ﬂitte:d). |
“An‘appeal of a sufﬁ'ciency decision” by the superior court “shall
be filed in fhe‘ Supteme Court as specified in RCW 29A.56.270.” RCW
29A.56.140. This :Court'réviéws the sufficiency of recall charges de novo,
 using the sarhe critetia a4 the superior court. Young, 152 Wn.2d at 852.
“Any ‘decision regarding the ballot synopsis by the superior court is final.”
RCW 29A.56.140.
| 2. .Pe‘rsonél Knowledge
RCW 29A.56.110 requires that “the person . making the charge ...

have knowledge of the alleged facts upon which the stated grounds for

* Although the charges may contain some conclusions, they must “state
sufficient facts to identify to the electors and to the official being recalled
acts or failure to act which without justification would constitute a prima .
facie showing of misfeasance, malfeasance, or a violation of the oath of
office.” Chandler, 103 Wn.2d at 274,
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recall afe based.” “Although there is no requirement that the petitioner
have firsthand knowledge of the facts, he or she must have some
knowledge of the facts underlying the charges.” Wasson, 149 Wn.2d at
791; Ackerson, 143 Wn.2d at 372. Spcciﬁcally, “the petitioner must have
knowledge of identifiable facts which support the charges.;’ Carey, 132
| Wn2d at 527. A sim_pie belief‘that the charges are true is insufficient. In
re Recall of Bea'sley,v 128 Wn.2d 419, 425, 908 P.Zd'878 (1996). The
recall petition itself must ciefnonstrate that the petitioner has personal
'knOWIedge of wrongdoing. that coﬁstitﬁtes misfeasance or malfea.s.ance.
S;;e Pearsall-Stipek1, 129 Wn.2d at 403. -
| Un.veriﬁcd information from an unnamed source contained in
newspapér aﬁiclés isnot a éufﬁciem factual basis to supbort a recal_l '
election. See Beésley, 128 Wn.2d at 429-430 (charge alleging school
: board members_- made certain improper comments found factually |
insufficient where the petitioner tes't'iﬁed “that he obtained .the comments
from a newspaper article, and thét theif ultimate source was [the school
supeﬂntendent], but he did not reveal ﬂle'source of [the superintendent’s]
, knowlevdge”).. |
Nothing in this opinion should be taken to establish that media
articles, categorically, may form a sufficient basis for the personal
knowledge of facts required by law. However, here, the news

‘articles included lengthy tramscripts of electronic conversations
that form the basis of the charge. Additionally, we note that after a
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- contested hearing, the trial court essentially concluded that Mayor
West had admitted the conversations; .a finding West -has not
challenged before us, though he does challenge the transcript’s
completeness and the implications to be drawn from those
conversations....

In re Recall of West, 155 Wn.2d 659, 666, 121 P.3d 1190 (2005) (citations
omitted). |
This-Court also has found the petitioner’s knowledge inadequate
when Ba‘s‘ed*solely on soﬁiethin‘g told to them by a third party. Inre Recall
of Mbrrisett‘e, 110 Wn.2d 933, 936, 7'56 P.2d 1318 (1988). Because
M, éliffOrd failed tor der‘-n‘Onstr;ate the reduisite personal knowledge, the
Petition is factually and legally insufficient.
| 3._. Factual Sufficiency
The Court must determine whether the éharges in the petition are
sufficient to justify the extraordinary remedy of a recall election. See
Peqrsazz-Sn:pek I, 129 Wn.2d at 403; RCW 29A.56.140. Factual
éuffioiency means the facts fnust establish aprima facie case of
' misfcasaﬁce, malfeasance, or-violation of the oath of office (quantitative
prong). See, e.g., Cole v. Webster, 103 Wn.2d 28'0, 285, 692 P.2d 799
(1984). To be factually.su.fﬁcient, alleged facts must establish a prima
- facie case of malfeagance, misfeasance, ot a violation of the oath of office,
See In re Recall of Call, 109 Wn.2d 954, 958, 749 P.2d 674 (1988)

(quoting Chandler, 103 Wn.2d at 274),
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“ITThe charge must on its face show the official acted wrongfully,

imprdperly, uﬁlawfully or negligently in the performance of his duties.”

- Tegford-v-Howard; 104 Wn.2d 580, 586, 707 P.2d 1327 (1985) (emphasis

added). The petition mus’é state in detail the identifiable acts compiained
of and must demonstrate that the petitioner has personal knowledge of the
facts supporting the charge. See, eg Pearsall-Stipek 1, 129 Wn.2d at
403; RCW 29A.56.140. The facts must also be stated in concise language

and provide a detailed description that includes the date, location and |

B nature of each Charge (qualitative prong) RCW 29.82.010; Chandlef,

103 Wn.2d at 274. This precision and deta11 is required to enable the -

»electorate and a challenged ofﬁc:lal to make mformed demsmns Chandler,

103 ‘Wn.2d at 274; Zufelt, 112 Wn.2d at 91 1 (citation omltted)

When an official is charged with violating the law the burden

. regarding'personal knowledge is even higher. The facts must show that

the official intended to violate the law. In re Recall of Wade, 1 15 Wn.2d

544, 54'9,‘ 7.99 P.2d 1179 (1990); In re Recall of Anderson, 13'1 Wn.2d 92,
95, 929 P.2d 410 (1997) (specifically, the OPMA); In re Recall of _
Pearsall-Stipek, 136 Wn.'Z;i 255,262, 961 P.I?f.d 343 (1998) (“Pearsall—
Stipek II). This ‘requires proof “not only that the official intended to

commit the act, but also that the official intended to act unlawfully.” Id.;
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- see also In re Rec’all of Sandhaus, 134 Wn.2d'662; 668, 953. P.2d 82
(1998).
| Although the pourt does not detérmine whether the charge is true,
it may go outside the petition to determine whether there is-a factual basis
for the charge. Beasley, 128 Wn.2d at 427, West, 155 Wn.2d at 659; see
also, Peézrsaletipek I, 129 Wn.2d at 403 (court relied upon: & declaration
st’;bmitted by the el¢cted official, in which she explairied a mistake, to |
determin.e that the charges were insufficient). |
This Coutt consistently has rejectéd charges-that fail to inélude the
requisite factual specificity. See, e:g., Ackerson, 143 Wn.2d at 374 (charge
- providing “no specifics as to whern, where, or how the funds were
converted” was' factually insufficient); Beasley, 128 Wn.2d at 429-30
(¢harge that school board member's made certain comments, ' without
stating “to whom the comments were made, when they were made, [or]
the context in which they were made” was factually insufficient); |
Morrisette, 110 Wn.2d at 933—37 (charge that an ofﬁcial' mishandled an
unknown item of unkriown ownership in an unknown manner found
factually insufficient).
4.  Legal Sﬁfficiency
Legal sufficiency means the charge must define substantial conduct

clearly amounting to misfeasance, malfeasance or a violation of the oath of
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office. /d 'fo be legally sufficient, the petition must describe “with
specificity substantial conduct clearly amounting to” misfeasance or
malfeasance, i.e. any Wrdngful conduct that affects, interrupts, (ﬁ interferes
with the performance of official duty because it causes the duty to be
performed in an impropef manner or because it causes the commission of
an unlawful act. Pearsall-Stipek 1, 129 Wn.2d at 403 (emphasis added);
see also RCW 29A.56.110. | |
“Misfeasance” ~or_“malfeasance” in office” is Wrongﬁll conduct
that “affects, interfupts; or interfereé with the pei‘formance of official .
duty” or ‘%hé performance of a duty in an improper mgnner.” RCW
- 29A.56.1 1'0‘(1). Petitioner sets forth 7o facts to attempt to prove sﬁch.
‘ interfereﬁce. o |
“A ché,rge must also sufficiently specify why the challenged acts |
..constitute misfea:sanqc_,..;.” Beasley, ,128‘Wn.2d at 425 (emphasis added).
If the recall 'petiti.on “does not identify a standard, law or rule which would
Iﬁake [the élécted official’s] conduct wrongful, improper or unlawful,” |
then “the recall petition does not present aprima facie case of |
misfeasance” and is therefore legally insufficient. Zufelr, 112 Wn.2d at: |
914. The same standar'd applieé to claims.of “malfeasénce.”
Finally, the legal sufficiency requirement “means that an elected

official cannot be recalled for appropriately exercising the discretion
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granted him ot hér by law.” Chandler, 103: Wn.2d at 274 (citations
omitted): Legal sufficiency is not satisfied when ’;here is alegal
A justification for the challenged ofﬁcial’é conduct. Wade, 115 Wn.2d at
549. As such, lawful, 'discretion'ary acts are not a sur"ﬁcientilegal basis fqr
arecall. Chandler, 103 Wn.2d at 274, See also Kast, 144 Wn.2d at 815.
“[W]hete audiscrc'a’cionary act is the focus of the controversy, recall
petitioners must show that the official exercised discretion in ‘a manner
which was manifestly unreasonable.” Greco v. P’arso‘ns, 105 Wn.2d 669,
672, 717 P.2d 1368 (1986) (citation omitted). The ‘fe{ilufe‘-tb identify a
| specific law, policy, of procedure that would make the challenged act
unlawful “raises the -pOssibi»lity that the acts in-question were diso‘retid_nary
acts” and renders the petition insufﬁcient. Teaford, 104 Wn.2d at 5'8.7. |
- B! The Petition is Factually Insufficient
The Petition is factually insufficient because: (1) Petitioner has not

demonstrated that the he has persoﬁal knowledge to su’p’pé‘rt the Charges;
(2)-the Petition fails:to set forth “facts” upon which the Charges can be
based; (3) the ﬁnodntr.overted evidence proves that the Charges are false;
~ (4) no violations of law occurred; (5) with respeci to Charges 1-3 of the
Petition (CP 5-6) and Chaf‘ge 1 of the Revised Ballot Synopsis (CP 114),
Petitioner intended, but failed to, recite any statutory violation and none

was included in the 'B'e‘dlc_)t Synopsis or Revised Ballot Synopsis (CP 114),
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and (6) with respect to Charges 1-5 of the Petition, even Petitidner does
not contend that the Commissioner acted with an intent to violate tﬁe law,
'A aﬁd with respect to Charge 6 of the Petition and Charge 3 of the Revised
Ballot Synopsis, the claim of “knowing” conduct is completely without
foundation.

Separatel.y, the record is devoid of any evidence of “wrongful
conduct” by Cpmrnissioner Davis. It is similarly devoid of any alle'gation
that any act regarding the October 10, 2006, 'Memoréndum affeéted,
interrupted, _;)r interfered Wlth the performance of official duty. No '
“malfeasance” can be found on that basis, and the Ch&ges are factually .

insufficient.

‘1. - The Petition Fails to Set Forth “Facts” that
Support the Charges. ‘

The Petition makes geheral statements about the Char ges without
citing any spebiﬁc factual foundatidn. The “F acfs” set forth do not .
support the  Charges. By way of a glaring omission, while many of the
Charges in the Pétition, and Chérges 2 and 3 of the Reviséd Ballot
Synobsis reference “\}oting in executive séssion,” the “Facts” éet forth in
the Petitioﬁ merely allege that the Port of Seattle Commission n;x.e‘c in
executive sessions oni two dates. The Petition does not allege that.

Commissioner Davis was present in those sessions that she (or any other
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Commissioner) “voted” in those meetings or'even what the subject of the

alleged “vote” was.

The Petition con’c.ains‘ no factual support for the conjecture that
Commissioner Davis allegedly improperly gifted or granted funds to
Mr. Dinsmore, and in fact, she did not. CP 26, 9 3. This renders the
Charge factually insufficient. Wade, 115 Wn.2d at 550. The Court
rejected the claim in the Petition tﬁat Mz, Dinsmore ‘;sought to collect the
monies granted to him by Seattle Port Commissioner Pélt Davis.” CP 112,
j{ 9. | | |

. The only “facts” remaining in the Petition are that the Commission
met in,e‘xecutive session on two different dates, and that Commissi:oner
Davis si"g‘ned‘an'l'Odtcl)‘ber 10;2006; Memora'ndum. :

- Charges 1,2 and 3 erronedﬁs;ly cléirn that the Commissione1' acted
unlawfully by comr;_;itﬁﬁg acts of misfea‘s;ancﬂe‘ and/or mélfeasance when
she puri:o’r‘tediy attempted to pr(‘)ﬁlide a “gift of pﬁblic money” to
Mr, Dinsmore bevc'aulse he waé her “personél- friend.” | The claims aboﬁt the
Commissioﬁer’s .alle.:ged motive were purély conjectural aﬁd wete 1'éj ecfed
by the superior court in its formulation of the Revisecl Ballot Synopsis;

CP 112, {F; CP 114.
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2.  Petitioner Fails to Demonstrate that the Few
Alleged Facts that He Sets Forth Are Based on
Personal Knowledge.

The Petition identified next to no “knowledge of ideqtiﬁable facts
| ‘which support” the Charges. Carey, 132 Wn.2d at 527. Although
Petitioner’s late filed declaré.tion (CR 93-95) suggestéd that he watches the
news and i;c, otherwise an activist, Mr, Clifford provided no sufficient
idc'ntiﬁab'le; information about the factual source of his Charges. No
“facts” regarding the issues giving rise to the Petition Werg included in the
Declaration. Unlike the petitidner in West, 155 Wn.2d at 666, Petiﬁoner '.
did nof include media articles or other media information with the Petition
or even his supplemental materials in an attempt to show thét his
' pufported knowlédge was, gleéned from the press. He introdliced no facts
‘to s_ﬁppoft any purpor‘@d “knowledge” based on his alleged review of |
- mewspapers or othér press coverage.
“If a petitioner chooses to refer to'atvtached information, he or she

must r;:asdnably identify the inforrnatiqn in such a_nianner ‘to satisfy the .

specificity requirements of [Réw 29A.56.110].” Wassoﬁ, 149 Wn.2d at
| 792.

While it maﬁ be “proper in a recall case to consider documents”

submitted by the petitioner “for the pﬁrpose of determining whether tﬁere

is any factual basis for the chafges” (Beasley, 128 Wn.2d at 427 (emphasis
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“added)), “the suffi czency of.a recall petltlon must be detern-uned Sfrom zz‘s
Sface.” Carey, 132 Wn 2d at 527 (emphasis added,; citation omitted).
Petitioner’s general reference to information not contained in the record
does not remedy the factual and facial insufficiency of fhe Petition or
Ballot Synopsis.

Moreover, an-examination of the claimed knowledge reveals no
factual support for the Charge that the Commissioner acted improperly.
“The pro'cg‘dﬁt&l; safeguérdjé‘ of sufﬁciency,'-'speciﬁcity and knowledge,
established through case lé.w and through legislatior.l” are intended fo
protect pub‘lic officials from: “false«orfni%lous charges.” Ackerson, 143
Wn2d-at372-73. - - . o o .

The sp’e‘ciﬁé' factual basis. of Petitioner’s alleged knowledge is not
stated, other than to claim that he read.certain vfmedia information,’

% aq €

Further, Petitioner alleges that the Commissioner’s “public statements”
support the Charges (CP 6), yet he does not claim to have read or observed
any such: staternent. Moreover, he fails to provide or even describe any

such purported statements. In matked contrast, the uncontroverted .

5 Bven if Plaintiff had claimed reliance on specific newspaper articles
about this issue (and provided those), such articles alone are insufficient to
form a basis for the personal knowledge requirement of RCW 29A.56.110
and RCW 29A.56.140. See West, 155 Wn.2d at 666 n.3. The West court
warned that “[n]othing in [its] opinion should be taken to establish that
media articles, categorically, may form a sufficient basis for the personal
knowledge of facts required by law.” Id.

29



evidence demonstrates that the Commissioner has publicly denied any
wrongdoing, ‘See CP 30, § 22 and CP 25-33.
The Petition is.devoid of any purported source bf the Charges or
the requisite personal knowledge of the issues surrounding this mattér. As .
o a result, the Petition is factually insﬁfﬁciént undér RCW 29A:.56.010 to
. serve as the basis for a recall election. |
3; Petitioner Fails to Allege é Knowing \}iolation of
" Law for Any Alleged Act of Malfeasance, Other Than
Regarding the OPMA. The Alleged “Intent” to
Violate that Act is Merely Speculative, and is thus
Factually Insufficient.
| _ To establish'malfeasance by virtue of an alleged violation of léw,"'
the petitioner “muét at least have knowledge of facts whiéh indiéated an
““intent’ to commit an _ﬁrﬂawful act” Wade, 115 Wn.2d at 549. Pefi;cioner
intended that his Charges 1, 2 and 3 of the Petition, and Charges 1A and 2 of
the Ba}llot Synops’is (now Charge 1 of the Revised Ballot Synopsis), be
based on.violations' of RCW 53.12.245 and the Port’s Bylav;zs, aithough he
failé on the 'fade of the Petition to so allegg; Nevertheless, because };e is
c_laiming malfeasance based on an alleged viélaﬁon of law, he was
- obligated to set forth facts showing that the Commissioner inténded to
violate the law. He failed to do so. This failure renders Charges 1-3 of the

Petition and Charge 1 of the Revised Ballot Synopsis factually

insufficient.
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Petitioner’s only claim of a knewin'g v‘iolati‘on-hof law, Charge 6 of
the Petition, was to claim that Commissionet Davis “knowingly violating
[sic] the lirnited cortext of the executive session exclusions of the Open
Public Meetings Act...” CP 6. First, the Petition fails to set forth facts

" demonstrating a “vote” in-an 'exectltive sessien. This renders any
allegation of a vielation of the OPMA fac’r’ually (and legally) insufficient.
;'VEven 1f there were “facts” ptov1ded to support the clann of a “vote”, the |

, NI
Pet1t10n prov1des 1io factual bas1s to demonstrate a knowmg violation by
the Commissioner of that Act render1rrg that claim faotually insufficient.
M‘oreo‘ver, like in'PearsaZl-Stz;be'k»I, 129 Wn.2dat 399, the Commissioner
provided a Declaration that overcomes the conclusory allegatlons in the
Pétition. CP 25-33, esp. CP 28,4 14 (denying-any vote in executive
session); CP 31,4 -24- (dénying initent to violate the OPMA or any such
“violation). The allegatiqn of a'knowing violeit’i'ort is factually tnsufﬁcicnt.
" For these reasons, all allegations of a violation of law are
insufficient. This renders the Petition and the Revised Ballot 'Synopéis

fatally ﬂaWed on all charges.
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C. The Petition is not Legally Sufficient
1. Charges 1 and 2 are factually and legally insufficient '
because Petitioner claims a statutory violation, but
does not recite that claim in the Charge.

Charges 1 and 2 of the Ballot Synopsis claim malfeasance; but do
not claim an interference with official duties or otherwise meet the
statutory deﬁnitidn of malfeasance separate froml a statufOry violation. In
fact, Petitioner intended to claimr.a statutory violation,.as he indicated in
communications tq‘ counsel for the other parties. See CP 101-104, esp.
103_7(“1 would be willing to add languége to Ballpt Synopsis 1, an_d. 2, that
Commissioner Davis ‘violated RCW 5'3}.12.245 and various proﬁsiom Qf ,
Port of Seattle Bylaws’ if that would pla;:afe ’Commissioncr' Davis.”); Pbrt
Bylaws were included in Petitioner’s Supplemental Brief (CP. 77-84), yet
the Petition d1d not‘reference or incorporate them, or in any way attémpfc to
demonétra;pé tﬁat an}; of the Charges were based on a purported violation
of thosé Byiaws. CP 5-6.

* Charges 1-3 of the Petition and Charge 3 of the Revised Ballot
Synopsis, do not cite to any statufe or other provision of law i'é garding
“gifts” or ‘“g‘rant‘s” of public funds. Those same c};afges fail to identify

any alleged violation of law byv virtue of signing the October 10, 2006,

Memorandum.
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Even if the Petition identified a-legal citation underlying the

" charges, there isno law that was violated. Charge 1 of the Revised Ballot
Synopsis.(CP 114) describes. that the Octabg‘r 10, 2006, Memorandum
“had the pofential effect of obligating the Port of Seattle to pay to

Mr. Dinsmore” monies outside of his employment contract. This is legally
" incorrect: For example,.a public agent cannot bind a éOVCI‘IlI’flCIlﬁI_ agency
when h’e‘ente‘rs into a contract that is ultra vires, “even th’(?)ugh-thé pﬁblic
body for which he acts may have clothg:d hifn-with such indicia of
“authority that it would Be éstopped if it weré a-ptivate person.. ..” Siate v.
O'Connell, 83 Wn.id 797,825, 523 P.2d 872 (1974) (cited-by Bareﬁdregl‘
v. Walla Walla Sch. Dist. No. ] 40, 26 Wn. App. 246,250, 611 P.2d 1385

| (1980));6 see also RCW 42.23.050 (making void any contract in violation
" of the Act). The Commissioner did not obligate the Portto any co‘ntfaot; .
thus the Charges are legally wrong,

2. A failure to allege a knowing violation of the law,
based on a proper foundation, renders the Petition
legally (as well as factually) insufficient.

Charges 2, 4, 5 and. 6 of the Petition claim a violation of the

OPMA, by (1) voting in executive sessions on January 10, 2006 and

S See also, State ex rel, Bain v. Clallam County Bd. of County Commr's,
77 Wn.2d 542, 549, 463 P.2d 617 (1970) (“When dealing with an officer
of [the State], one must be presumed to have knowledge of the official’s
power and authority, and when one deals with them in a manner not in
compliance with the law one does so at one’s peril.”).
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June 8, 2006, (2) obligating the Port of Seattle to pay inonigs Witl'iout a
vote at a regularly scheduled public hearing, and (3) exceeding the |
purposeé of executive session. A failure to allege and demonstrate an
intentional violation of law, including the OPMA, is fatal to a recall
charge. The Petition fails to establish that the C‘oinmissioner intended to
commit an unlawful act.
Firs_t, there is no factual support in the Petition. The Petition
wliolly fails to shoiiv that the Petitioner has knowledgie “indicating that the
' i)fﬁciéi intencigd to commit an unlawful act.” Pearsall-Stipek 11, 136
Wn.2d at 263. Charges 1-5 of the Petition, and Chargés 1 and 2 of the
Revised Ballot Synopsis do not allege the Commissioner intepded to
violat;a any m}, which is fatal to such iJasel'ess charges. Sée In re Recall of
Robei‘ts, 115 Wn.2d 551, 554, 799 P.2d 734 (i990).
© Similarly, in Pearsall-Stipek 1, 129 Wn.2d at 403-04, a recall
~ petition Wa; brought against a county anditor ont:he grounds that she
willfully and inteniiohally violated the law by altering and falsifying a
document on file with the Publici Disclosure Coramission. By affidavit,
the county aﬁditor explained that she did not intend to violate thé law, but
that she made~ a mistake failing to make suré t]iat the documents for_wardgd '
to the Public Disclosure Coramission contained the same entries as those

contained on file in the aﬁditor’s office. Id at 404. Based on this
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affidavit, the court ruled that the petitioner’s chgrge ‘was “purely
conjectural and therefore provides no basis fo; recall” because the -
: petitione; tiad “no knowledge of ary facts showing that [the county
auditor] ‘willfully and intentionally’ violated the law....” fa’. The recall
petition also charged that the county auditor and directed aA clerk to destroy
ballots from a presidential election. Id. Again, the court ruled that the
petitioner had no knowledge of atty facts showing the county auditor
intentionallj{ violated the law. Id; As aresult, the petition for recall was
dismissed, 1

As evideﬁoed by her Declaration (CP 2533, esp. CP 31, 9 24,
25), the Commissioner alWays:acted with what:she understood to be legal
justification — that is, ensuring a stable transitionto anew Port CEO in an
era of increased Port COmpetifiveneéS~. Addviﬁonally,;‘ even as to Charge 6,
 whiich coniends; in conclusory form, that there was a knowing violation of
the OPMA, Petitioner has not presented any. facts iﬁdicating such an
intétit, This, too, ig! fatal, Wade, 115 Wn.2d at '549 (Holding: that although
the petition alleges respondents intentionally disctiminated against
Drummond because‘ of*his sex and intentionally violated the law in doing
s0, this charge is merely a conjectural conclusion unsuppotted by any of
the facts set forth in the petition). If a petitioner does not demonstrate

personal knowledge of this intent, the recall petition is insufficient on its
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face. Jd. For example, in Beasley, recall charges were brought aga’inst.
school board members alleging they took certain actions “with the intent -
to intimidate” other board members. Beasley, 128 Wn.2d at 422. The court
hé‘ld “[tJhe Charge of intent to intimidate is not an observed fact but is
respondents’ conclusion.” Id. at 430.

Petitioner swore under the penaltyb of perjﬁry that the Charges were
;‘trﬁe” and that he has "‘knowledge‘ of the alleged facts upon which the
stated grc;unds for recall are based.” CP 6. This is not true; he cannot see -
into her Iﬁoﬁvés. Petitioner’s chafge of a knowing viﬁlation of the OPMA
(Charge 6) 1s pure conjecture and speculation, with no foundation
whatsoever. Thé Petition wholly lacks any information io show the
requisite ihteﬁt or an inference of intent.” Commissioﬁer Davis has sworn
by declaration that she only had an intént‘to compfy. with the law. CP 28,
- 914;.CP 31, 7124, 25 Thus, ‘evenvif the Commissioner committed

improper acts as claimed by the Charges (which she ﬁﬂiy denies), the lack

" To the Commissioner’s knowledge, only one case has arisen in which
this Court has expressly “inferred” a motive to break the law. See, In re
Recall of Pearsall-Stipek, 141 Wn.2d 756, 779, 10 P.3d (2000) (relying on
In re Recall of Sandhaus, 134 Wn. 2d at 670) (“Pearsall-Stipek 11I”), in
which such an inference arose because, within seconds or minutes of being
administered a witness oath of truthfulness, the witness on the stand lied

* about her educational or other background). No such facts are present
here, and no such inference is implicated. -
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of intent is fatal. Beasley, 128 Wn.Ztl at 428, The Charges of a violation
of the OPMA are thus insufﬁciertt.8

Becat_lse. Petitioner does not-allege and cannot show unlawful
intent, Charges 1-5 of the Petition and Charges 1 and 2 of the Revised
Ballot Synopsis are also legally insufficient under RCW 29A..56.010 to
serve as the basis for a recall election.

3 C“harg'es 1-3 of the Peﬁtiori are 'Iegally insufficient
because they do not allege conduct interfering with
the performance of official duties or the performance
of a duty i m.?? 11.1_11=)roperﬁmaltnet'

There are no ellegettoﬁg, 1et alone facts, ehowing the
Com’missioners’ éllegt:d conduct effected interrupted or interfered with
her ofﬁclal duties. The October 1()th Memorandum was an exercise of her
d1scrct10nary duties in her role as Port Premdent CP 28 29, 1]1} 15 17.

L11<ew1se there are no facts showmg that the Comm1531oner
perfortned a duty in an 1mt)roper manmner. With regard to Charges 1-3 of
thve.P'etition and 1 of the Revised Ballot Synopsis, Petitioner failed to
identify a “standard, law or rule which would malke his conduct wrongful,

improper or unlawful” (Zufelt, 112 Wn.2d at 914), or otherwise explain

8 See also, Pearsall-Stipek M1, 141 Wn.2d at 779 (“Even though we find
that Washam’s petition is legally sufficierit to show Pearsall-Stipek
committed false swearing in two instanees, for the factually sufficient
requirement to be satisfied Washam must additionally show that Pearsall-
‘Stipek intended her actions, and that she specifically intended to violate
the law.”). : :
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1

“why the acts alleged constitute misfeasance.” Ackerson, 143 Wn.2d at
375. Thus, Petitioner has failed to establish the existence of an applicable
duty, rendering the Petition and related Charges legally insufﬁci_ent. ‘
4.  Charges 1-3 of the Petition and Charge 1 of the
Revised Ballot Synopsis are legally insufficient
because there are no facts showing the Commissioner
exercised her discretion in a manifestly unreasonable
manner.
Petitioner must show the Commissioner exercised her discretion
“in a manner which was manifestly unreasonable.” Greco, 105 Wn.2d at
671. Based on the record, he has not, and cannot do so. Signing personnel
related documents is a discretionary act. There isnothing in the record to
show that signing the October 10™ Memorandum was manifestly
unreasonable; the uncontroverted Davis Declaration (CP 25-32)

* demonstrates to the contrary.

5. Arecall petition cannot be based on acts or events
that are “cured” before the recall petition is filed.

Even if the October 10, 2006 (CP 75) Merhorandum constituted an
improper contract, which it did ﬁot, a recaﬁl péﬁtion cannot be based on
-alleged acts or events that are “cured” before the recall petitioﬁ 1s ﬁled.
See, e.g., Sandhaus, 134 Wn.2d at 662. Even assuming purported legal
consequence to the Memoréndum or the unsubstantiated claims of “voting

in executive séssions,’f on April 24, 2007, the Commission publicly and
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unanimously voted not fo provide further compensation to Mr. Dinsmore,
thereby effecting a “cure” that is fatal to the Petition. The Petition was
filed on April 25, 2007.- CP 2.
IV CONCLUSION
Cloni.lmlssmnerv Dav1s respectfully requests this Court reverse the
superior court’s recéll decision allowmg certain Charges of the Petition to .
| go forward, "and its certificatiom of theBall’ot Synopsis, because the
Chai‘gés arenot based on personal knowledge and are'otherwise factually
~ and legally insufficient.
DATED this s,(‘g?ﬁ'a*; of August, 2007.
- Re’s;'p'ectfully 'submiﬁed;.

KIRKPATRICK' & TEOCKHART
PrESTON G ELLIS LLP

Suzm;?c/ T Thoxﬁéls WSBA# 7338
Attorfieys for Port of Seattlc ‘
Commissioner Pat Davis, Appellant
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I. ASSIGNMENT OF ERROR
Respondent finds no assignment of error by Superior Court Judge Charles Mertel
- and therefore finds Assignment'of Errof, 1-3, by Appellant Commissioner Davis, to be

unsubstantiated and unsupported by the law or fact.

IL vSTA‘TEMEN"II‘ OF THE CASE

A. Clifford Pe_titiorg | |

On April 21, 2007, Christopher P. Clifford (“Petitioner"’), a registered voter in the
Port of Seattle jurisdiction (CP 8), filed a petition for re':cénllv with the King ébuxi’cy |
Records, Elections and licensing Sérvices Division of ng County. The initial petition
was rejected by the Prosecﬁting‘ Attorney claiming the oath did not meet the requirements
of state law. On April 25, 2007, Christopher P. Cliffé)trd, filed éﬁéther pétiﬁoﬁ for recall
with a cérrected oath (the “Petition”). CP 5-6. The Petition contains six chargé‘s. These.
charges contain six alleged acts of malfeasance, and an act of misfeasance. |

The Petition stated that;

1) Port of Seattle Commissioner Pat Davis comupitted an act of malfeasance by

signing an agreement to provide a “gift” of public money to an individual outside

the employment contract approved by the Port of Seattle Commission.

2) Port of Seattle Commissioner Pat Davis committed an act of ma.lfeasénoe by

obligating the Port of Seattle to pay monies not voted on or approved by Port of

Seattle Commissioners at a regular]ly scheduled public hearing.

3) Poft of Seattle Commissi.oner Pat Davis committed an act of misfeasance and

malfeasance when she used her position as Port Commissioner to provide a “gift”
of public money to her personal friend and political ally Mic Dinsmore.



4) Port of Seattle Commissioner Pat Davis committed an act of malfeasance by
voting on an issue in an executive session on or about January 10, 2006, in
violation of the Washington State Open Meetings Act.

5) Port of Seattle Commissioner Pat Davis committed and act of malfeasance by
voting on an issue in an executive session on or about June 8, 2006, in v1olat10n of

the Washington State Open Meetings Act.
6) Port of Seattle Commissioner Pat Davis committed an act of malfeasance by
knowingly violating the limited context of the executive session exclusions of the
Open Meetings Act to improperly negotiate and vote on a “gift” of public money.
The Petition also contains a “FACTS” section that includes the dates and .
locations of the alleged acts,.the amount of money petitioner-alleged was béing given,
and actions by Mr Mie Dinsmore. (CP 5) After this section Petitioner states that the Port -
of Seattle Memo dated October, 10, 2006, by Comm_issiod Pat Davié, and the .eci;s of Mic
Dinsinore in Mareh 2007 supperted'the alleged acts of malfeasaﬁce and misfeasance
(CP 6) | | |
Petitioner prepared a detaﬂed memorandum (CP 56-92) regardmg the petmon for
the Sufficiency Hearing conducted on May 18, 2007, Before Judge Charles Mertel
Included in that detaﬂed memorandum were a number of Poﬁ of Seattle documents, Pdrt
of Seattle Bylaws, and a ﬁumber of emails exchanged betwe’ed Mic DinsemOIe and Port
of Seatﬂe staff. Commissioner Davis elaims_mat fhe petition failed fo have any of this

additional information attached to the petition, but that is not the standard set out by state

law.

 “Whenever any legal voter of the state or of any political subdivision thereof,

either individually or on behalf of an organization, desires to demand recall and
discharge of any elective public officer of the state....the voter shall prepare a
typewritten charge, reciting in such officer, naming him or her and giving the title
of the office, has committed and act or acts of malfeasance, or an act or acts of
misfeasance while in office....The charge shall state the act or acts complained of
in concise language, give a detailed description including the approximate date,
location, and nature of each act complained of, be signed by the person or persons



making the charge, give their respective post office addresses, and be -verified
under oath that the person or persons believe the charge or charges to betrue and
have knowledge of the alleged facts upon which the grounds for recall are based.

(RCW 20A. 56 110)

' 'Comrmssmner Davis filed a thlrteen page bnef (CP 12- 24) and a ten page
declaration (CP 25-3 8) in response to the petition. Clearly Commissioner‘Davis who has
served on the Port of Seattle since 1988 18 fam1har w1th the Port Bylaws and RCW
5 3.12. 245 WhJCh govern the acts and outhne the powers of Port Ofﬁcrals The bylaws
provrded in Chns Chfford’s memorandum were voted on by Commrssroner Dav1s in
1993 Comm1ss1oner Davrs knew w1th spe01ﬁclty the amount of money. she claJms was
to be grven to the outgomg Port Dlrector and stated that in her deolaratlon. /(CP 30, hnesS— |
- 12). Commrsswner Davrs Went on in her declaratlon to counter that the monies referred
to in the Petition filed by Chns Clifford were not grfts but “to ensure that there would be
no “power Vacirum” left by Mr. Dinsmore’s leaving the Port.” (CP 31, lines 21-22) Even
~ in the brief ﬁled with this Court the Petitioner adrnits to granting additional moneylto Mr.
Dinsmore, “her main motivation in aigning the October tO Mernoralldum (CP 75,
“Memorandnm”) was to eonﬁrrn Dinemore’s agreement to stay with the Port until a new
CEO transitioned on. CP 29, paragraph 16.7 - -

| Nothing in RCW 29A.56.110 states that a petitioner must attach documents or cite

specific Jaw. Based on the volume of Commissioner Davis’s brief and declaration she

clearly understood the allegations being raised by Mr. Clifford in his petition.

 B. Prosecutor’s Ballot Synopsis

Respondent, Christopher Clifford stipulates to-section B of the Appellant’s brief,



C. Commissioner Davis

Respondent, Christopher Clifford asks the'Court to dismiss-or strike this section
of Appellants brief. This section is a regurgitation of the'Petition_er’s declaration and
Brief filed with the Superior Court.

D. Petitioner’s Supplemental Filings

 Due to the shortened timeline in recall hearings both Christépher Clifford,‘and
Commissioner Davis had to file their respective arguments with the Superior Court on
May 16, 2007. There was no time for responsés to be filed.

M. ‘Clifford did submit an additioﬁal declération'with the Court just prior to the
heaﬁng on May 18, 2007 (Cp 93-95). The Court offered Commissioner Davis an |
additiohal three élays to respond to the declaration submitte;& by Mr. Cliffor’d..
Cpmmissioﬁer Dévié declinéd the extension of time. |

Mr. Clifford attgmpted to provide a .video that is on fhc_: htemet on the KING 5
News website. This video contains é brief interview with Commjssioncf Davis in which
sﬂe defends granting the funds.to Mr. Dinsmore and statés “It is done all the time”. The
Cqurf_ Wgs not equipped 'to view this video duﬁr;g.-‘the hearing.. M. Clifford has» attached
a-copy of this clip and fhe Websife addressl for the Court.. |
| The Court vhad the parties wqu out the lainguage for the final order.
Commissioner Davis’s counse] kept complaining that the language in allegation number
one was not “specific” enough. Mr. Clifford offered the spéciﬁc language cited in
' Commissioners Opening brief to this Court in an email in an attempt to settle the

language negotiations.



E. Decision of the Superior Court on the Sufficiency Hearmg and Hearing on
Presentatlon of Order

Pursuant to RCW 29A.56.140, a hearing was noted in King County Superior
Cburt before the Honorable Charles Mertel. Bo’_th parties filed briefs with the Court. “The
. Sufficiency Hearing was held on May 18, 2007.

As noted above, Mr. Clifford filed a declaration with the Court Jjust before the
beginning of the Hearing. - Commissioner Davis was given the:opportunity to take an
additional three days to -exal;nine and respond to the thr.ee page declaration (CP 93-95).
Commissioner Davis and her counsel chose not to take the additional time:

Commissioner Davis was allowed the 6pportun1'1y to vbz'r dire Mzr. Clifford. Voir
dire in a recall hearing is the opportunity for the Court-or for the pubiic official to
question and test the knowledge of the individual who filed the recall' charges.
Commissioner Davis declined the opporﬁnﬁfy to question Mr. Clifford under oath to test
his personal knowledge regarding the facts of the charges put ferth in hlS recall petition.

After fwo hours of oral argument Judge Mertel found that the petition was legally
sufficient to move forward. Judge Mertel altered the ballot synopsis language put
forward by the King Coun‘iy Prosecutor’s Office. Judge Mertel ordered the three sides to
propose the ﬁnai synopsis language.

Judge Mertel adopted almost in entirety the language put forward by
Commissioner Davis. At a presentation hearing on May 24, 2007, the ﬁhal order of the
~ Court was signed (CP 96-100).

F. Appeal |

Respondent, Christopher Clifford stipulates to Section F in the Appellant’s Brief.



III. ARGUMENT
1. The Recall Process
Respondent, Christopher Clifford concurs with the analysis contained in the
Appellant’s Opening Brief, pages 16-19. |
2. Personal Knowledge
Respondent, Christopher Clifford concurs with the analysis contained in the
Appellant’s Opening Brief, pages .19-21. |
| 3. Factual Sufficiency -

«F irst, we note that the role of the courts in the recall process is highly. limited,
aﬁd it is not for us to decide whether the allé:ged facts are ﬁ'ué or ﬁét. It is the voters, not /
the courts, who will ultimately act as the fact ﬁndersf 'RCW‘ 29A.56.140; In re Recall 'af
Kast, 144 Wn.2d 807, 813,31 P.3d 677 (2001)" In r"e Recall of Wé,sjt, 155 Wn.2d 659, B
121 P.3d 1190 (2005) | |

 “Tobe factually su:fﬁcient, the petition must state t_ﬁe a;:t or écts compiainéd of in
concise language, give a detailed descﬁption including the approximat¢ da’ge, loéé.tion, '
and ﬁa’fure of each act complained of, ...and be Yeriﬁed under oath that [fhe petitioners]
| beliéve the charge or chargés to be true and have kanlé;dge of the élleged facté upon
which the staited grounds for recall are based”, In .re Recall of Be;zsley, 1.28' Wn.2d 419,
908 P.2d 878 (1996). |
| Facﬁal Sufficiency means the facts must establish a prima facie case of

misfeasance, malfeasance, or violation of the oath of ofﬁce. Cole . Webster, 103 Wn.2d

280, 692 P.2d 799 (1984).



The purpose of the factual sufficiency requirement “is to ensure that charges,
although adequate on their face, do not.constitute groﬁnds for recall unless supported by
identifiable facts”. In re Wade, 115 Wn.2d 544, 549,799 P.2d 1179 (1990) (quoting
Teaford v. Howard, 104 Wn.:zci 580, 585, 707 P.2d 1327 (1985)[ | |

“The charges must be made with “sufﬁqient precision and detail‘ to enable the
-~ electorate and the challenged ofﬁcial to make informed decisioﬁs in tﬁe recall process”.
Jenkins v. Stables, 11‘0‘ Wn.2d 305, 307, 751 P.2d 1187 (1988). Although charges may
| contain some conclusions, they must state sufficient facts to ‘fider}‘gify to the electors and
the ofﬁcial being recalled acts or faﬁlure to éct‘which Without:justiﬁcation Would
constltuie a pnma facie -showmg of mlsfeasance .malfeasance ora Vlolatlon of the oath
of office™. Chandler v. Otto, 103 Wn. 2d 268 274,693 P.2d 71 (1984)

Charges are factually sufficient to justify recall when, “taken as a whoie
they...state sufﬁ‘cient facts to identify‘ to the electors and fo the official Eeing fecalled acts
or failure to act which w'ithout justification would constitute a prima facie showing of
misfeasa.née” Id, 274“ | |

A ch;rge 'of “malfeaéance in ofﬁce means the commission of an unlawful act
RCW 29A 56 110 (1)(b) “Where the petition charges the ofﬁc1al with v1olat1ng the law,
the peuuoners must at Icast have knowledge of the facts which 1nd10atc intent to commit
an unlawﬁ;l act.” In re Recall of Wade, 115 Wn.2d 544, 549, 799 P.2d 1179 (1990).
Although the recall statutes do not require ﬁrsthan.d knowledge of the facts underljing
the charges, the petitioners musti have some form of first hand knowledge of the facts
upon which the charges are based rather than simply a belief that the charges are true. In

re Recall of Zufelt, 112 Wn.2d 906, 912, 774 P.2d 123 (1989).



a. All three charges contained in the final Ballot Synopsis as modified by the
trial Judge are factually sufficient.

M. Clifford followed the procedures for recall when he filed his petition with the
King County Records and Elections Office on April 25, 2007. That petition was then
présented to King County Superior Court with a ballot synopsis as reciuired by state law.
A Sufficiency Hearing was held and the tnal judge altered the ballot synopsis at the
presentation hearing. | |
- Botfl parties filed briefs with the court on May 16, 2007. Commissioner Davis |
filed a thirteen page brief, and a ten page Declaration refuting the charges pﬁt forth in thé
recall petition. Atno time has Commission Davis claimed .tc.> not understand the charges - ..
being raised by Mr. Clifford.
Commission Davis claims that the peﬁﬁén for recall dld not havé any docmﬁents
f attached, or contain specific citations to law. RCW 29A.56.110 requires that the charges
be 'tyﬁewritten, “name the oﬁi’cér being chargeci, provide the title of office, pl;"ovide the
" address for the individual filing charges, recite the chafges‘ in concise lahguage, ‘p.rovide a
~ detailed description of the acts, date when the acts occufred, place, be.s;i“gnedby the
individual making the charge, and be verified under oath. Nothing m the statute requires
citaﬁon of speciﬂc laws or attachments of any kind.
| ‘The Washington State Supreme Court has stated that:
Technical violations of the governing statutes are not fatal, so long as the charges,
read as a whole; give the elected official enough information to respond to the
charges and the voters enough information to evaluate them. Id.
Notwhithstanding the petitioner’s duty to plead with spec1ﬁ01ty, we will not strike .
recall efforts on merely technical grounds. Id. Accordingly, we may consider

supporting documentation to determine whether the charges are factually
- sufficient. Irn re Recall of West, 155 Wn.2d 659, 121 P.3d 1190 (2005)



In this case Commissioner Davis has not only presented one defense against the
.charges but multiple defenses that conflict with her plea of innocence. From

Comrmssmner Davis’s Openmg Bnef

Excuse #1 (page 8)  “The was no grant of gift of monies to Mr. Dmsmore CP 25-37,
esp. CP 26, paragraph 3,4,5, and 6. The commission voted -
unanimously on April 24, 2007 not to provide him with any
additional form of compensation. CP 26; Paragraph 3”

Excuse #2 (page 9)  “The Commissioner legitimately was concerned about ensuring
that there was no staff vacuum before the Port could find a
replacement for Mr. Dinsmore. (CP 28-29, lines 15, 16); her main
motivation in signing the October 10 Memorandum (CP 75,
“Memorandum™) was to.confirm Dinsmore’s agreement to stay

_ with the Port until a new CEO transitioned on. CP 29, line 16.

Excuse #3 (Page 9) “Shedid not act act unilaterally or independently on this issue.
She did not “obligate” the Port to pay monies'to Mr. Dinsmore, nor
did she have any intention of domg s0. CP 29, hne 17.”.

Commxsswner Dav1s S Openmg Bnef has treated the October 10, 2006

Memorandum as though it were a way to secure Mr. Dinsmore staying w1th the Port.

That is not how the memorandurn reads. The memorandum reads as a severance

package. In Commissioner Davis’s Opening Brief she states “Commissioner Davis does

not know what Petitioner refers to when he recites in the Petition that her “public |
statements” support a recall effort. In her declaration CP 30, lines 19-21 “I made a publie
statement via email when the news stories were starting to circulate with inaccurate
information. Other than this statement, the only other public statement that I have made
was at arecorded Port meeting on April 24, 2007.” That is untrue. This is what Pat

Davis said to King 5, prior to April 24, 2007, regatding the October- 10, 2007,

Memorandum;-



Excuse #4* “This is common in companies and other places. ..there are a lot
' places where people are let go with a years salary and so on.”
* This video interview is located on the internet address:
http://www.king5.com/video/upfront-index.html?nvid=147335

Cormnissionér Davis claimed at trial and in her Opening Brief that she “was
perférming a discreﬁonary act, within her authority.” Commissioner Davis has never
provided a citation for showing what discrétiona;y acts are “within hér authority”. In
Commissiéner Davis Opening Brief on pages 9 and 10 she uses the term “discretionary .
Act(s)” at least three tnnes and yet never probvides an RCW or Port Bylaw grailting her
such diébreﬁon.. However, in Mr. Clifford’s Memorandum (CP 56-92) the Po'rt.B'ylaws
_ai‘e pro.vided and show that Commiséioner Davis hés no authority under the Port Bylaws _
to: exercise th¢ type of disc:etiohéry authority tﬁat she claims to have un&er these
charges. | |

Mr. Cljffdrd’s ﬁnemorandum (CP 56-92) contained RCW’s, Port Bylaws, the
Memorénd.um,' Port Emails, aﬁd Hand\;vﬁtten notes to support the charges within the final -
Ballot Synopsis. ‘;Howevcr', we caution that ﬁetitioners' halve the duty to “reasonably
ideﬁtify” the relevant facts contained in the supplémental materials and risk dismissal if
the courts cannot readily aslcerta'in.the factual basis‘ of the charge.” In ré _Recall of West,
155 Wn.2d 65 9, 1-2‘1 P.3d 1190 (2005) In this césé the éfﬁcial and the court both clearly
un&erstand the factual basis for all three charges in the final Ballot Synopsis.

“We now hold that an aileged factual!insufﬁciency m a recall petition may be, in
the judge’s sound discretion,_cured by cénsideration of supplemental documentation, SO
lor‘1gA as the elected official has sufficient actual notice to meaningfully J.:e.spond to the

~ factual allegations sﬁppofted by the proffered supplementation.” In re Recall of West In
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this case Commissioner Davis was provided with ample time to examine the

memorandum (supplemental material), and argue her case before the trial court.

Charges ‘2 and 3 of the Final Ballot Synopsis are factually sufficient. Conflicting

facts and statements within Commissioner Davis’s declaration support the factual

sufficiency of these charges.

1.

2.

Only Comm‘iésion Davis éigned'th‘e October 10, 2007, Memorandum. CP 76
“I did not act unilaterally or independently on this issue”. (CP 26, line 17)

“The port commission shall orgéanize by the election of its own members of a
President and secretary, shall by resolution adopt rules governing the
transaction of‘its bisitless and'shall adopt an official seal:” All procesdings of
the port commission shall be by motion or resolution recorded in a book or .
books and kept for stich purpose, WHich shall be pubic records. CP 62 (Port
Bylaws)

The President shall preside at all public meetings of the commission and at

executive sessions of the Commission, and shall sign all resolutions, contracts,
and other instruments on behalf of the Commissioners as authorized by the

- Commission, and shall petfofmrall othet such duties as are incident to the

office or are properly required by the Commission. CP 62 (Port Bylaws)

Individual Commissioners serve as members of the Commission, a body

- which acts by majority vote. CP 63 (Port Bylaws) |

Even-more impottant, at least some-of the other Port Commissioners denied
that the issue of potential transition benefits to Mr, Dinsmore had been raised
in any meeting (executive or otherwise). This is simply not-true....The
suggestion that I had acted unilaterally was simply untrue. Cp 30

Comnussmncr DaV1s under the Port Bylaws has no right to sign mio the type of

agreement she signed with Mic Dinsmore. She has always maintained she only worked

with the approval of her fellow commissioners. The only way for them to have approved

was through a vote or resolution, or agreemerit in an executive session. Port

Commissioner Davis claims the memo and agreement with Mr. Dinsmore was discussed

during‘the executive session identified in the recall petition and charges 2 and 3 of the



Final Ballot Synopsis. The only way for this to occur would have necessitated a violation

of the State Open Meetings Act.
The supplemental material and the declaration of Pat Davis support the factual

sufficiency of charges 2 and 3 in the Final Ballot Synopsis.

b. KnlowledgeA
Chris Clifford demonstrated sufficient knowledge of the facts for this matter at the

trial court. The Memorandum (CP 56-92) contaiﬁs 'state- law, Port Bylaﬁs, ‘
Memorandum, lemails, and handwritten notes. The Court Record is eviden?;e that Mr.
Clifford had more than just a meré “belief” regarding these charges and in fact dedicated |
personal time to research béyond what was contained in the news coverage. |

Commissioner Davis claims m her Opening Brief that the réc;11 chafgt;,s are
factually insufficient because: “1)<Petiﬁoner has not defﬁoﬁstrated that he has personal - -
A knbwledge to support the charges”, page 25. ThlS isan Qutrageous argument since |
Corﬁmissioner Davis was given the opportunity at the tﬁ.a'l. court to voz'f dire M. Clifford
regarding his knowledge. | o

'Comnﬁssioner Davis adnﬁts that this opportum'ty was provided and that' she ciid
not engage in vior dire of Mr Clifford. That was the Commissionef’s opportunify to test
'th.e knowledge of the Petitioner and to show thé couﬁ any lack or msufﬁéiency of
know1¢dge. The Corﬁmissioner chose to sleep on her ﬁghts and now is u'yiﬁg to benefit
from the failure at the lower court level to create a record support;ing her argument that
Petitioner lacks the knowledge necessary to put the petition forward.

Coﬁnnjssioner Davis claims “(2) the petition fails to set forth “facts” upon which

the charges can be based”. Again, the record contains a declaration from Mr. Clifford,
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state law, Port Bylaws, Memorandum, emails, and hand written notes from the Port of

Seattle. This statement is without merit.

.Cdmrniss‘ioner Davis claims that-“(3) the uncontroverted eviderice proves that the
charges are false; 4) no violation of law occurred; 5) with respect to charges 1-3 of the
Petition .(CP 5-6) and Charges 1 of the Revised Ballot Synopsis (CP 114); Petitioner
intended but failed to, recite any statutory violdtion and nene was‘included in the Ballot
Synopsis or Revised Ballot Synopsis (CP 114); and 6) with respect to charges 1-5 of the
Petition, even Petitioner does nét contend that tﬁe Commissioner acted with intent to
violate the law, and with respect to chatge 6 of the Petition and Charge '3 6’f the Revised
Ballot Synopsis, the claim of “knowin'g” conduct is completely wi‘;hout féundation;" :

| To all of these arguments there is a simiple rebuftélr. Thé court§ do rot determine
whether the charges are true or false. “It is the voters, not .the courts; whio will ultimately
act as the fact finders.” RCW. 20A.56.140 |

4;: Legal -Sufficiency

The petition filed with the King County Records and Elections Division, and the
Final Ballot Synopsis-are legally sufficient. The petition when read as a: whole does give
fair notice of the actual charges to the voters, the court, and the elected official. - “Ini.order
to be legally sufficient, “the petition must state with specificity substantial .c‘ond‘uct
clearly amounting to misfeasahce,. mélfeasance or violation ofthe oath. of office.
Chandler, 103 Wn.2d at 2747, (cited in In re Recall of West)

The petition stated speciﬁcailly the unauthorized and illegal acts Conﬁnissioner
Davis is accused of having done. The Faots section of the petition puts forward the dates,

places of the alleged acts. The next section titled “Acts of Malfeasance and Misfeasance”
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allege specific violations of state law, and specific acts of Malfeasance. This section
specifically cites violations of state law. This section speaks djrectly to actions
committed by Commissioner Davis that did not have the consent of the majority of the
Poﬁ of Seattle Commissioners, or were actions not authorized by a motion or resolution
of the Port Commission. These acts were outlined in great detail and specificity in the
petition. . |

Commissioner Davis claims that the petition fails since it does not cite or attach
| state law to the petition. This is not requlred undér RCW 29A 56.110. The |
Memorandum submitted at the Sufﬁmency Heanng in this matter clearly 1dent1ﬁed state N
statutes; and Port Bylaws that were .y1olated by the aets of Comlmssmner Davxs. This
petition meets the high standard Justice Saoders was loohng for in the West Recall
actioﬁ. |

Co@ssioner Davis claims that she did not “ioten ”to w}iolate state.la_w or the
Port Bylaws. The voters will weigh the _facts;nd hear the arguments from both sides, and
then decide the issue of “intent”. intenf can only Be SilOWl’l th;ougﬁ the facts and not
t_hrough self serving deciaraﬁor;s.

Com:'rﬁssioner Davis claims thet acts complained of did not interfere with the
performance of official duties or the performance of a dutyv in an improper manner. Due
to -the acts of Commissioner Davis the Port of Seattle Commission had to schedule a
.special‘rneeti‘ng to deny the additional benefits granted by the memorandum signed by
Co@ssioner Davis. Commissioner Davie has maintained that signing the |

' memorandum was meaningless. If that premise were true then why would the
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Commission have to hold a special meeting to pass a resolution .denying Mic Dinsmore
" the benefits granted in the October 10,‘2007, memorandum.

Commissioner Davis claims in her Opening Brief that nothing in the Petition for
recall shows she did her duty in an impfoper manner. Port Bylaws do not allow the
Corpmissioner to sign'the typé of agreement Pat Davis signed with Mic Dinsmore.
Se\}erance package, extended contract, whatcyer she wants to call it, the Commissioner
violated State law, and Port Bylaws by signing that memorandum. Vielating the Open
Meetings Act is violating the law. A public official that violates the law in the
performance of their duty is doing their diity in an irnproijef manner. It ié‘iSad that at this

late date Commissioner Davis denies this simple concept.

IV. CONCLUSION
- Mr. Clifford respectfully requests this Couirt ‘toi‘uph’dld the decision made by
Judge Mertel because the charge is both factually and legally sufficient.
'DATED this 20" day of'Décemb'er, 2007
~ Respectfully Submitted | :

/ _
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