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. STATEMENT OF THE QUESTION PRESENTED

Whether the Court of Appeals correctly held that there was
sufficient evidence that the equipment manufacturers owed a duty
- to warn of the hazards of asbestos involved in the ordinary and
foreseeable use of their products to mandate reversal of the trial
court’'s summary judgment in favor of the equipment manufacturers.

IIl. STATEMENT OF INTEREST

O-l is, and has always been, primarily a manufacturer of
'glass bottles and jars. Over fifty years ago, O-I manufactured -a
high temperatdre thermal insulation product named “Kaylo”, which
contained approximately 15% asbestos. O-I manufactured and
éold Kaylo in commercial quantities from 1948 until-1958. O-l has
been named as a co-defendant in asbestos personal injury cases
together with equipment manufacturers in a number of jurisdictions,
including Washington.

In some of those cases, plaintiffs allege exposure to Kaylo
purportedly manufactured by O-] at shipyards and on Navy vessels.
Some of those cases are brought by shipworkers such as Mr.
Braaten. In many of those cases, O-I's co-defendants are
equipment manufacturers such as the Petitioners and their amici in

this case. Accordingly, O- has an interest in‘the consistent



application of common law principles of negligence and ;Sroducts
liability to all parties involved in the manufacture, distribution and
sale of ‘products and equipment, the use of which allegedly
contributed to the injuries claimed by similarly situated plaintiffs.

O-l believes that its experience and perspective as a
defendant in these asbestos-related equipment cases will assist the
Court in resolving the issues presented.

lll. STATEMENT OF FACTS

This amicus adopts the facts as stated by the Court of
Appeals in Braaten and Simonetta, and as stated by the
Respondents.

IV. SUMMARY OF THE ARGUMENT

Whether manufacturers of equipment that was insulated with
asbestos or contained asbestos materials such as | gaskets and
packing are liable to workers exposed to dust from such asbestos is
an issue that should not be decided as a matter of law under a “one
rule fits all” approach. Washington law does not support either a
wholesale grant of immunity to such manufacturers, nor an across-
thé—board fipding of liability as a matter of law. | Rather, and
consistent with the law of this state, the liability of such equipment

manufacturers must be determined based on the specific facts of



each case. As demonstrated by the facts of this case and those of
other reported decisions, there are differences in each case
between equipment, asbestos-containing components, user,
circumstance of use, and other facts. Those differences affect the
analysis of forseeability and duty that are central to a finding of
liability. For these reasons, a uniform rule of either liability or
immunity has no applicability here.

In the underlying case and in the Simonetta case, there is
evidence in the record that the defendant equipment manufacturers
made and supplied equipment containing asbestos component
parts including asbestos gaskets and packing. Further, the
évidence shows that some defendant equipment manufactﬁrers
specified that asbestos insulation be used and applied by the end-
user in order that the equipment function propérly as designed.
Other def_endant equipment manufacturers sold asbestos-
containing products ‘for use with the equipment they made and
'supplied. The record also demonstrates that the defendant
equipment manufacturers knew that the equipment they made and
supplied required asbestos-containing insulation to function as
designed and intended, and that .it was foreseeable that men such

as Mr. Braaten would disturb the asbestos on and in the equipment



during the ordinary course of their activities. Thus, the record in
these cases was sufficient to support establishing a duty to warm on
the part of the equipment manufacturers.

V. ARGUMENT
A. Duty To Warn Requires A Case-By-Case Analysis.

From the briefs already filed, one can get the impression that
either equipment manufacturers never have a duty to warn or
equipment manufacturers virtually always have a duty to warn.
vThese positions fécus on abstractions of policy rather than on the
specific record in this case. Und’er the applicable law, however, the
question of duty to warn requires an analysis that depends on the
facts and circumstancés applicable to each particular case.

Duty is an “obligation, recogﬁized by the law, requiring the
actor to conform to‘a certain standard of conduct for the_protection
of others ‘agair%st unreasonable risks.” Daly v. Lynch, 24 Wn. App.
69, 76, 600 P.2d 592 (1979) (quoting William L. Prosser, THE LAW
OF TORTS § 30, at 143 (4th ed. 1971)). While the question of duty is
a question of law for the Court, that question is never decided in a
vacuum. The determination of whether a defendant owes a tort
duty turns on whethef the‘ injury was foreséeable. See Keller v.

City of Spokane, 146 Wn.2d 237, 243, 44 P.3d 845 (2002)



(holding that duty “generally includes a determination of whether
the incident that occurred was foreseeable.”); King v. City of
Seattle, 84 Wn.2d 239, 248, 525 P.2d 228 (1874) (holding that
“foreseeability of the risk of harm to the plaintiff is an element of the
duty question.”).

Wheré, as here, plaintiff alleges separate theories of liability,
the Court applies a different focus in resolving the existence of a
duty to warn. In a negligence case, the focus is on the conduct and
knowledge of the manufacturer. Young for Youﬁg v. Key
Pharmaceuticals, Inc., 130 Wn.2d 160, 178, 922 P.2d 59 (1996).
See Braaten v. Saberhagen Holdings, 137 Wn. App. 32, 48, 151
P.3d 1010, 23 (2007); Simonetta v. Viad Cdrp., 137 Wn. App. 15, |
21, 151 P.3d 1019, {7 (2007). As the Court of Appeals in Braaten.
noted, all parties and amici agreed that “this general duty is
bounded by the foreseeability of the harm.” Braaten, 137 Wn. App.

at 48, §25.

' See also Yong Tao v. Heng Bin Li, 140 Wn. App. 825, 833, 166
P.3d 1263, 121 (2007) (the conclusion that a defendant owes a duty
‘turns on whether injury or damage is foreseeable.”); Parrilla v. King
County, 138 Wn. App. 427, 436, 157 P.3d 879, 19 (2007) (“If therisk is
foreseeable, an individual generally has a duty exercise reasonable care
to prevent it."); Knott v. Liberty Jewelry & Loan, Inc., 50 Wn. App. 267,
271, 748 P.2d 661, rev. denied, 110 Wn.2d 1024 (1988) (“Foreseeability
determines the extent and scope of duty.”)



On the other hand, in a strict liability case based upon
Restatement (Second) Torts § 402A, the focus is on the product
and the consumer's expectations. Young, 130 Wn.2d at 178. The
focus also is on "when a manufacturer becomes aware, or should
have become aware, of the dangers of the product.” Simonetta,
137 Wn. App. at 24, 13.?

As is evidenf from the cases before the Court and from the
cases cited by the parties and their amici, the question of duty to
warn in the context of asbestos cases against equipment
manufacturers is‘ awash with questions of fact. Simonetta, 137
Wn. App. at 22-25, {[f[9-17 (extensive analysis of facts). See
Chicano v. General Elec. Co., 2004 WL 2250990, at *6-9 (E.D.

Pa. 2004) (discussion of fact issues);®> Berkowitz v. A.C. and S.,

% The Court of Appeals in Simonetta noted that the courts have
moved away from a “reasonable consumer test” to a focus on the
manufacturer's knowledge of the dangers of the products. Simonetta,
137 Wn. App. at 24, {[13.

® Fact issues discussed in Chicano included: (1) whether GE
turbines were generic or designed for a particular product; (2) whether GE
could reasonably foresee that its turbines would be combined with
asbestos to constitute a defective product, absent adequate warnings;
and (3) whether GE could be expected to foresee that asbestos-
containing material would be used to insulate its turbines. Chicano, 2004
WL 2250990, at *3, *6, *9.



Inc., 288 A.D.2d 148, 733 N.Y.S.2d 410 (2001) (same).* Thus,

whether a duty to warn exists in a case like this cannot be

determined by reference to a blanket rule; it depends on the

relevant facts presented in each individual case.

B. Each Case Presents A Separate Set Of Facts.

Each asbestos personal injury case involving equipment
manufacturers presents a unique set of facts that, in turn, triggers a
different analysis of the duty issue. There are differing degrees of
knowledge, different progiucts involved, variations in the way in

which the products were used and variations in the types of

foreseeable users. The different analyses of the duty issue
preclude a uniform finding of a duty to warn or no duty to warn on
the part of equipment manufacturers in these cases.

Understanding how equipment located in shipyards, or

placed on board Navy ships, operates provides relevant

. * Fact issues discussed in Berkowitz included: (1) whether the
product had asbestos gaskets and packing; (2) whether the manuals
referred to asbestos in pumps; (3) whether government specifications
required asbestos use; (4) whether there was an absence of evidence of
deviation from government specifications; (5) the testimony of plaintiffs
that they observed the making of asbestos gaskets; and (6) whether the
pumps could operate safely without insulation. Berkowitz, 733 N.Y.S.2d
at411-12,



background information for examining the factual differences in
these cases.

Most equipment is driven by one of two power sources—
electricity (motors) or steam (drive turbines). Although some of the
equipment driven by motors sometimes is insulated (and many
motor-driven pieces of equipment contain asbestos gaskets and
packing), the great majority of equipment coupled with and driven
by drive turbines is insulated, at least on the turbine end and
- sometimes on the pump end too. Thus, when an equipment
manufacturer claims that its “pump” was not insulated, it sometimes
is éttempting to divorce that which is inextricably married—the
turbines and pumps are one piece of méchinery, delivered by the
equipment manufacturer to the end-user as a single piece of
equipment. To say that the pump end is not insulated (while
ignoring that the turbine part of the equipment is insulated), is
misleading and not salient to the forseeability analysis in these

cases.’

® In some cases, the equipment manufacturer made both the
pumps and the turbines. In other cases, the manufacturer manufactured
the pumps and purchased the drive turbines from another equipment
manufacturer to be incorporated into its equipment, which it then sold as
a single piece of equipment to end-users such as the US Navy.



1. There Is A Wide Range Of Equipment Involved.

One of the reasons that the Court cannot create a blanket
rule regarding duty for all equipment manufacturers is that the
cases involve a wide range of equipment, each wfth different
asbestos components, functions, locétions, intended users,
potential exposUre to asbestos, and manufacturer knowledge.

Forrvexample, Simonetta involved a large evaporator (called
a distiller) that was used abdard ship to convert sea water to fresh
water. Simonetté, 137 Wn. App. at 19, ﬂ‘ﬂ']-3. Braaten involved
equipment Jocated in a shipyard, }including ship valves
(manufactured by Crane Co. and Yarway Corp.), pumps
(manufactured by IMO Industries, Inc. and Buffalo Pumps) and
large steam turbines (manufactured by General Electric). Braaten,
137 Wn. App. at 37, §13. The similarly situated Chicano case, 'Qut
of the Eastern District of Pennsylvania, discussed the inner
workings of the ship’s boiler rooms, which housed “giant turbines,
generators and pumps” in a “dusty and dirty environment” with
“visible dust and white fiakes from the insulation material.”
Chicano, 2004 WL 2250990, at *1. The Berkowitz case involved
pumps with asbestos gaskets on them. Berkowitz, 733 N.Y.S. 2d

at411.



Certainly, because each piece of equipment differs in
material respects, the duty to warn can be decided only on a case-
by-case basis.

2. There Are Variations In How Asbestos Was
Incorporated Into The Equipment.

In addition to the wide divergence of equipment, there are
significant differences in how the equipment was ‘used and
maintained, differences that likewise affect the duty to warn
analysis.

There is evidence that some of the equipment required
insulation in order to operate as designed énd intended—such as
pumps, valves and steam turbines that operated at high
temperatures on Navy ships. See Simonetta, 137 Wh. App. at 22,
19 (“[Tlhe danger of asbestos exposure is ‘inherent’ in the use of its
product, because the evaporators were built with the knowledge
that insulation would be needed for the units to opérate properly
and that workers would need to invade the insulation to service the
unifs.”); Braaten, 137 Wn. App. at 38, 15 (“Yarway acknowledged
that asbestos was thé ‘only insulation product available to withstand
temperature’ on Navy ships.”); see also Chicano, 2004 WL

2250990, at *2 (“the turbines required thermal insulation to operate

10



properly and safely.”); Berkowitz, 733 N.Y.S.2d at 412 (holding
that there was a fact issue “whether pumps transporting steam and
hot liquids on board a ship could be operated safely without
insulation, which Worthington [the equipment manufacturer] knew
would be made out of asbestos.”)..

With some of the equipment, the manufacturer knew that it
was ;‘highly likely” that the valve, pump or turbine would be used in
conjunction with asbesfos. See Braaten, 137 Wn. App. a;t 38, 115.
Some manufacturers actually applied exterior insulation (also called
“lagging”) to their equipment before selling and delivering it to the
Navy or other end-users.® Some manufacturers specified that their
~ equipment needed to be insulated in orde}r to be used as designed
and intended, anticipating that other asbestos-containing products
wéuld also be incorporated into and oAnto the‘ equipment.” Other -
manufacturers readily admit in testimony that they knew certain

equipment would be insulated prior to ordinary and foreseeable use

® See attached Exhibit 1, a Warren Pumps plan showing that it
actually applied exterior insulation to its fire and bilge pumps and
emergency feed pumps before selling and delivering them to the Navy for
installation aboard Navy vessels.

" See Iattached Exhibits 2-4, which are plans for General Electric,
Buffalo Pump and Ingersoll-Rand equipment, all of which specify the use
of lagging and a number of other asbestos-containing products such as
cements, cloth and blankets. The Ingersoll-Rand plan even suggests
how to insulate its equipment. :

™



by the énd user. See Braaten, 137 Whn. App. at 38, 5 (*Yarway
acknowledged that asbestos was the ‘only insulation product
available to withstand temperature’ on Navy ships.”)

Some of the equipment was designed in a manner in which it
would be necessary to disturb the asbestos in order to service the
equipment. See Simonetta, 137 Wn. App. at 19, 22, 13, 9;
Braaten, 137 Wn. App. at 38, J[6. |

For example, the asbestos gaskets and packing contained in
the equipment, or insulation used on the equipment, would
necessarily be disturbed, removed, and sometimes replaced with
new asbestoé products during the ordinary and expected
maintenance, repair or overhaul of the equipment. See Braaten,
137 Whn. App. at 37, {3 (regular maintenance required “replacement
of interior asbestos, gaskets and packing, which usually had to be
ground, séraped, or chipped off.”) The normal operatidn and
maintenance of the equipment by the service workers would result
in release of asbestos dust in thé air. See Simonetta, 137 Wn.
App. at 23, Y11; Braaten, 137 Wn. App. at 45-46, {19 (“the
hazardous substance was released into the air as part of the
regular operation and maintenance of pumps and valves, rather

than by accident . . . .").

12



The differences in how asbestos was used with and
incorporated into the equipment is a further example of the need for
a case-by-case analysis to resolve the duty to warn issue and its
forseeability corollary.

The examples set forth above also demonstrate the fallacy
of the claim that the duty to warn analysis should be limited to the
equipment itself without regard to the asbestos materials
deliberately incorporated in and onto the equipment and without
which the equipment could not function as intended.

Notwithstanding the Petitioners’ arguments that the asbestos
components—insulation, gaskets, packing, cloth, etc.—should be
regarded as separate from the equipment itself for 'purposes of a
duty to warn analysié, the Court of Appeals recognized correctly
that, in the appropriate circumstance, the asbestos components
cannot be separated from the equipment any more than the
gasoline from the moforcycle in Stapleton v. Kawasaki Heavy
Industries, Ltd., 608 F.2d 571 (5™ Cir. 1979). See Simonetta, 137
Wn. App. at 31-32, 1[4[25-26; Braaten, 137 Wn. App. at 47, 121, n.
47 (“...[Tlhe manufacturers would no doubt argue that the
asbestos, not their products, posed the danger. However, as

discussed below, the pumps and valves are the correct products for

13



this analysis.”).® Indeed, whether the asbestos materials should be
considered a part of the equipment for purposes of the duty to warn
analysis is another issue that must be resolved on a case-byfcase
basis.®

These are some of the differences among product
applications; there are others. The wide divergence of products
and product applications in the context of equipmént and asbestos
precludes a general rule'regarding the existence or absence of a
duty to warn.

3. There Are Variations In The Type Of Foreseeable
Users. ' _

The duty to warn extends to “foreseeable users” of the
manufactured product. See Braaten, 1-37' Wn. App. at 41, |[13;

Restatement (Second) Torts § 388. Workers who were responsible

® The argument by Petitioners’ amici that the equipment was

merely a “component part” is unpersuasive. The asbestos gaskets,
packing and insulation were necessary for the operation of the
equipment. It is illogical to distinguish any portion of a completed
evaporator as a “component part” and subject only the purported
“component part” to the duty to warn analysis. As the Simonetta court
held below, the evaporator itself was the “end product.” Simonetta, 137
Whn. App. at 29, f]21. '

° If the equipment already is insulated with asbestos and/or
contains asbestos gaskets and packing and requires servicing that would
result in disturbing the asbestos, the equipment manufacturer may have
the duty to warn because it is the only product supplier in the position to
provide an adequate warning (either on the equipment itself or in the
service manuals) to intended users of the equipment.

14



for servicing the equipment, such as Mr. Braaten, were foreseeable
users of the equipment itself—the product at issue in the duty to
warn analysis. 137 Wn. App. at 41, §[13.

Not everyone who comes into coritac;t with the equipment,
however, is a foreseeable user. Is the captain of the ship a
foreseeable user? |s the person who cooked.meals on the ship a
foreseeable user? Those questions are not posed in the present
cases, but may be posed in future ‘cases. The facts and
" circumstances of the uses by the plaintiff and whether those were
foreseeable will vary from case to case; yet intended use and ueers
are essential to the foreseeability and duty analyses.

Given the myriad conceivable factual situations, there can be
no uniform duty to warn that could be applied to all cases in a
manner consistent with Washington negligence and peruct liability
law. There is no reason for the Court to adopt a global solution
here. The trial courts should continue to resolve these cases on
the facts presented by the particular record.

C. The Court Of Appeals Correctly Reversed Summary
Judgment.

The record in both cases demonstrates sufficient evidence to

affirm the Court of Appeals’ holding that the trial court erroneously

15



granted summary judgment on the issue of duty to the equipment
manufacturers in Braaten and Simonetta. rThese equipment
manufacturers designed their equipment to require the use of
asbestos gaskets, .packing and, in some cases, insulation
component parts to function as designed and intended. Petitioners’
equipment could not be used in an ordinary and foreseeable
fashion without the asbestos-containing components. Petitioners
knew, or reasonably should have khown, that foreseeable end-
users such as Braaten and Simonetta would work on, or in close
proximity to, their equipment, and in doing so, disturb. the asbestos
used in or on the equipment. These facts, along with the others
cited by Respondents in their briefs, provide suffibient evidence to
éﬁirm the Court of Appeals’ reversal of the trial court. |

The question of whether an affirmative dﬁty to act exists
~ depends on many factors, including “mixed considerations of logic,
common sense, justice, policy and'precedent." Snyder v. Med.
Serv. Corp. of Eastern Washington, 145 Wn.2d 233, 243, 35
P.3d 1168 (2001) (quotation omitted). It would defy not only
Washington products Iiabilfty law, but also logic, common senée,
justice and sound _pOIicy,‘ for this Court to accept the equipment

manufacturers’ invitation to grant them immunity from liability to

16



injured Washington residents who inhaled asbestos in any current
or future case and irrespective of the fact pattern. The facts of
these casés are simply too varied to justify providing immunity from
liability to all equipment manufacturers. The cases should be
‘decided, as they Were decided by the Court of Appeals below, on a
case-by-case basis, based on the facts there presented.

VI. CONCLUSION

For the above reasons, amicus curiae asks this Court to
affirm the judgments of the Courts of Appeal below.

Respectfully submitted this 15" day of February, 2008.

EDWARDS, SIEH, S HOLMAN LAW FIRM,

%@/ o /W/ ///rmé/

. David W. Holman
WSBA No. 14355 TSBA No. 09902500

Attorneys fof Amicus Curiae O-I, Inc. F‘LEDQ'SOAEWW
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24 Greenway Plaza, Suite 2000 ___U.S. Mail
Houston TX 77046 ' Overnight Mail
. Email
Diana M. Kirchheim __ Facsimile
Pacific Legal Foundation .| __ Messenger
10940 NE 33" Place, Suite 210 ___U.S. Mail
Bellevue, WA 98004 ____ fPvernight Mail

/. Email




Aaron Rocke __ Facsimile
Rocke Law Group, PLLC ___ Messenger
1700 7™ Ave, Suite 2100 ____U.S. Mail
Seattle, WA 98101 Overnight Mail
7Email
Stewart A. Estes ____ Facsimile
Keating, Bucklin & McCormack, Inc., | Messenger
P.S. ___U.S. Mail
| 800 5™ Ave, Suite 4141 ____ Overnight Mail
Seattle, WA 98104 Email
Jon Peter Ferguson ____ Facsimile
Office of Attorney General - Messenger
800 5™ Ave, Suite 2000 ___U.8. Mall
Seattle, VWA 98104-3188 ____ Overnight Mail
Email
Bryan Harnetiaux ___ Facsimile .
Attorney at Law ___ Messenger
517 E. 17" Ave _~U.S. Mail
Spokane, WA 99203-2210 _____ Overnight Mail
Email

DATED at Seattle, Washington this 15" day of February,

2008.

Daniel F. King

FILED AS ATTACHMENT

TOE-MAIL
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5_|LACING WIRE __.080 DIA. _ROIISEIICOPPER |22W9 SEE WOTE 5-6 T D I3
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», PORTLAND CEMENT (FOUR ”l;gkrs ASBESTOS CEMENT
NOTE'I TRICISNESS OF INSULATION AT POINTS MRKED'X SHOW To .D’VE PART PO. (L TROWEL RUBBED TO M
EXCEFTIDNJ TO GENERAL SPECIFICATIONS. SMOOTH' INI.SI'I"FOVER ‘T‘llﬁ' INSULATION. THIS .SH”‘BLL 8E
Lid O, o SEFUORE RPPLYI
ROTE' g e B T WELDEL D GG M IR ey, o RGBS ’
A5 4% € NOTE™S A CORTING OF INSULATION CEMENT SHALL BE ArrLiED
» 432 CEMENT AND WED YO DRY FOot
NOTES INSULATION, TO.8E SECURED BY WIRE LACED THROUGHN CLIPS. nomt AFTER WHICH A SECOMD CORT OF THE
L w CEHENT SMHALL BE APPLIED AND ALLOWED TO DRY BEFONE
Nores Hacme gﬂg&a 7;7‘550255%.;5’0;2 nsaﬁsras CLOTN THROUGH APPLYING THE ASBESTOS CLOTH.
o83 © NOTETS ASBESTOS CLOTH COATED OMTHE UNDER SIDE WITH
NOTE™Y /msz/mr/o/v mve‘mm. TO BE ASBESTOS WOVEN FELT, IN INSULATION ce’ MENT SHALL BE AFPLIED TO TNE NARD
WITH S39-i-F-6. WEIGHT NUST NOT EXCEED FINISH CEMNENT AND ALIOWED To ORY FOR 7Z HOURS.
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