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I INTRODUCTION

The arbitration clause at issue in this appeal is exceedingly broad:
it requires arbitration of “[a]ll disputes, controversies or differences which
may arise out of or in relation to or in connection with the [NSKJV]
Purchase Order, or for the breach thereof.” CP 1306. NSK' does not
dispute — nor could it — th;lt both the “audit claim” and the “change order
cleﬁms” assertedl in this matter arise out of or in connection with the
NSKIV Pufchase‘ Order (or the alleged breach thereof). NSK nevertheless -
seeks to avoid arbitration of its claims as required by the parties™
agreement.

NSK’s iarillcipal afgumen‘t is that it can properly “eschew”
arbitration, Résp. Br. 24, based on the ﬂllgl paragraph of Clause 30, which
| ‘i_s quoted at pages 9-10 of Samsung’s opening brief and again on page 16
below. But as Samsung explained, the “all disputes” language in the
parties’ agreemént also requires that any disputes regarding the
arbitrability of Samsung’s claims be decided by arbitration. Thus, even if
NSK’s argument regarding this issue has merit (which it does not), the

Federal Arbitration Act (“FAA”) requires that the parties’ dispu‘té be

' As used herein, “NSK” refers collectively to Respondents Nippon Steel-Kawada
Bridge, Inc. and Nippon Steel/Kawada Joint Venture, “Samsung” refers to Appellant
Samsung Heavy Industries Co., Ltd., and “TNC” refers to Tacoma Narrows Constructors.



resolved by the International Court of Arbitration (“ICA”) in Singapore.
App. Br. 15-19. NSK attempts to distinguish some of the casés addressing
this point, but it cannot — and does not — do so persuasively. As discussed
" in Section TII.A below, those cases are controlling here: The trial éourt
therefore erred in deciding the arbitrability iésue rather than referring that
issue to the ICA.

‘Next, NSK attempts to argue that the audit claim and the éhange
order claims “touch- or concern” NSK’s dispute with TNC and are
therefore not subject to' mandatory:arbitratiori. As discussed ‘in Section
IIL.B below, this él‘gument misinterprets the final paragraph of Clausle 30,
which requires only that the outcome of the TNC-NSK dispute be binding
invany arbitration between NSK and Samsung. The argument also is
factually flawed, as neither the audﬁ‘ claim nor the change order claims
“touch or concern” the TNC-NSK: dispute: Indeed, as discussed in Section
H: below, the frial court itself concluded that “reasonable minds” could
~conclude that the issues involved in the TNC-NSK dispute “are hot the
same” as the issues involved in the Samsung-NSK disputes. The court
then failed to resolve such doubts in favor of arbitration as required by

applicable case law.



Finally, NSK inakes the preposterous assertion that Samsung is
proposing “non-binding arbitration.” E.g.‘, Resp. Br. 10, 25-26, 28.
Samsung has argued from the outset, see CP 1600 n.5 — and continues to
argue — that the parties’ dispute should be referred to the ICA for binding
arbitration in Singapore. Samsung also has argued that the outcome of
the TNC-NSK dispute would be binding in any such arbitration, thus
protecting NSK from inconsistent judgments (as the final paragraph of
Clause 30 contemplates). CP 1279-80; App. Br. 21-22. That does not
mean that fhe arbitration is non-binding, as NSK erroneously claims. To
the contrary, arbitration will allow both NSK and Samsung to conclusively
‘ resolve their disputes without protractéd litigation. Unfortunately, NSK
misrepresents the record in this and several other respects — some of which
will be addressed briefly in Section Ii below.

In short, the trial court here erred by (a) deciding the arbitrability
issue rather than referring the dispute to arbitration, and (b) concluding
that both NSK’s change order claims and its audit claim are not subject to
mandatory (and binding) arbitration. For all these reasons, this Court
should reverse the trial court’s arbitration rulings and refer both the
CilEll’lgS order claims and the audit claim to the ICA as the parties agreed

and as required by law.



IL CORRECTIONS TO NSK’S STATEMENT OF THE CASE

NSK’s Statement of the Case, which relies primarily upon
allegations in NSK’s amended complaint that were expressly denied by
Samsung, is inaccurate in several material respects and misstates the
origin and nature of the disputes between Samsung and NSKJV and
between TNC and NSKB:

1. Contrary to’ NSK’S assértion, Samsung did not breach the
NSKJV Purchase Order. That agreement required Samsung to complete
fabrication of the stes] bridge deck sections and to load and sea-fasten the
sections on ships according to a schedule set by NSKJV. CP 1997.
Section 1, clause 28 of the NSKJV Purchase Order, which NSK alleges
‘Samsung breached, Resp. Bf. g, pro’VicEs that the existence of a dispute
between NSK and Samsﬁng’ did not éntitIé’Samsung fo delay or suspend

2 But the

" the perforriance of its obligations under the Purchase Order.
‘suspension of work for several weeks in September 2005 to focus the

parties’ ona resohition of the chénge order dispute did ot affect

Sams’ung"s ability to meet NSKJV’s delivery schedule or otherwise affect

2 Section 1, clause 28 provides in pertinent part: “Subject to the provisions of Clause 30,
the existence of a dispute or proceeding to resolve a dispute between [NSKJIV] and
[Samsung], shall not in any manner excuse continued and timely performance by
[Samsung] of its obligations under the Purchase Order or eititle [Samsung] to suspend or
delay performance.” CP 1305.



Samsung’s performance. CP 2965 (transcript 11:14-21). Indeed, the
TNC-Samsung Settlement, in which TNC confirmed the changes in
Samsung’s scope of work, facilitated the early completion of Samsung’s
work such that Samsung qualified for a $3 million incentive bonus from
TNC, see CP 1245, and the deck sections had to be stored until NSKJV
could arrange for ships on which Samsung could load the deck sections.
CP 2417 & n.2.

2.~ NSK’s . discussion of Samsung’s perforimance 1s also
misleading because NSK’s 'brief omité any mention of the provision in
section 1‘, clause 6 of the Purchase Order (“Clause 6”) for a default
payment arrangemeﬁt for change order disputes such that Samsung can
cbntinue to perfqmiwhﬂe the disputes are being resolved. Clause 6 states
| that if the parties cannot agree on priéing for Samsung’s change orders but
NSKJV nevertheless direéts ‘Samsung to Aperform the changed work,

Samsung will be reimbursed on an ongoing basis under a time and

materials calculation. CP 1293 It was NSK’s failure to comply with

3 Section 1, clause 6 provides in pertinent part: “If the parties can not reach agreement
[on change order pricing] using the above methods and [NSKJV] directs [Samsung] in
writing to perform the changed work or as a temporary payment mechanism during -
negotiation to reach agreement on the increase or decrease in the Price resulting from a
-Change Order where [NSKJV] determines that immediate performance is necessary,
Samsung shall promptly proceed with the changed work, and the payment or Price
reduction, as applicable, shall be determined on the basis of reasonable cost reimbursable
(footnote continued...)



Cl‘ause 6 ~ by abdicating its fesponsibility to act on Samsung’s change
order requests® or to direct Samsung in writing to perform the changed
work — that precipitated Samsung’s decision to slow and ultimately
suspend-work on the 'Pro‘j ect (but not Samsung’s timely performance under
the NSKJV Pufo’hase Order) and TNC’s decision ‘to intervene and to
~ provide, in the TNC—Samsung'Settlement,- the direction and assurance of
compensation that NSK had declined to give.’

.3, Contrary to NSK’s assertion, Resp. Br. 18-19, Samsung did
not reject NSK’s “audit” request.” The sole impediment to NSK’s
consultants receiving thé requested records was, :and 'remains, NSK’s
unwillingness to-agree to méintain‘ ‘jthe-.conﬁd‘entia‘lity of the records or to
suggest any reason why this*wbuld be a hardship for NSK or its

consultants. CP 1765-67,: Appellant’s Br. 8-9. TNC. entered into a

(continued from previous page)

expenditures or .savings for the Subcontract Work attributed to the Change Order.” CP
1293, " ' o ’

L_L Pursuant to. a January 13, 2005 letter between NSKJV .and Samsung, CP 1173-74,
Samsung received an advance of $12 million from NSK ($2 million of which was
provided by TNC) and agreed to perform overtime and weekend work to meet the
delivery schedule established by NSKJV. Contrary to NSK’s assertions, Resp. Br. 13,
17-18, the letter did not state or suggest that that the advance was intended or sufficient to
compensate. Samsung for the changes in its scope of work. Instead, the letter obligated
. .NSK to resolve Samsung’s change order;claims. “as soon as possible.” CP 1174. Despite
numerous requests from Samsung, NSK made no setious effort to resolve these claims.

> NSK’s claim that Samsung accepted funds from TNC knowing they were from a draw
against NSKB’s letter of credit, Resp. Br. 18, was expressly denied by Samsung. CP
1191 4 133, ‘



confidentiality undertaking with Samsung and has received these same
materials.

4. The trial court’s comment that reasonable minds could
differ as to whether arbitration should be compelled was not, as NSK
suggests, Resp. Br. 45 n.28, confined to whether the disputes between
Samsung and NSK “touch or concern” NSK’s claims against TNC. While
the trial court did state that one could reasonably conclude that the
disputes were not connected, RP 05/05/2006, at 22, the trial court also
stated:

Counsel, I have done my best to understand the issue

before me today, and while some might feel that it’s

straightforward, and as advocates I’ve heard attomeys

argue for their clients as to how straightforward it should be

one way or the other, it’s pretty clear that reasonable

minds can differ but I find this to be much more complex
than simply making a decision yes or no.’

Id. at 21 (emphasis added).® Unfortunately, as will be discussed more
fully below, the trial court erroneously resolved these doubts in favor of
litigation rather than arbitration — a ruling that is directly contrary to

controlling legal principles.

6 Nor is it accurate to state, as NSK asserts, Resp. Br. 19-20, that the trial court’s January
20, 2006 ruling denying Samsung’s motionto dismiss for lack of personal jurisdiction
was a “rejection” of Samsung’s position that Clause 30 requires NSK to arbitrate its
claims against Samsung. See CP 1600-01. In fact, at the conclusion of the court’s ruling
on jurisdiction, Samsung’s counsel advised the court that a motion to compel arbitration
would be filed. CP 1922-23 (transcript 69:23-20:23); CP 1600.



II. - ARGUMENT
A. The Trial Court Erred in Deciding the Arbitrability Question.

Samsung argued in the trial court,’ CP 1279, 1596-97; RP
- 05/05/2006, at 4-5, 18, and in its opening brief, ‘citing Green Tree Fin.
Corp. v."Bazzle, 539 U.S. 444 (2003), and Shaw Group Inc.‘ v. T ripleﬁné
Int’l Corp, 322 F.3d 115 (2d Cir. 2003), that undei the FAA the trial court
' sh,oulci.have required NSK:to present its challenge to the arbitrability of its
. claims.to the ICA in Singapore for resolution. App. Br. 18-19. The broad -
language of Clause 30 referring to the ICA “[a]ll disputes, controversies or
differences which may arise out of or in relation to or in connection with
the {NSKI,V] P‘urchas‘e Order” reflects an intention that the ICA decide
oiajeéiions ti) the scoi)é of its jurisdiction. 539 US at 4‘51'.—52; 322 F3dat
121-22. B
NSK: responds that both Green Tree and Shaw Group:require that a
court, rather than-the ICA, decide questions of arbitrability, Resp. Br. 31-
34, but NSK'’s angument is based upon a fundamental misreading of these.
decisions. In Green Tree, the U.S. Supreme Court vacated a decision of

the Supreme Court of South Carolina affirming a decision to certify a class

7 Thus, NSK is wrong in asserting, Resp. Br. 34, that Samsung. “admitted the trial court’s
power fo interpret Clausé 30 by affirmatively asking the court to interpret Clause 30” in
Samsung’s motions to compel arbitration.



action for arbitration. The Court held that because the contract in question
provided tﬁat “all” disputes between the parties would be submitted to
arbitration,® under the FAA the .South Carolina courts had erred in
deciding the class certification question:

Under the terms of the parties’ contracts, the question —
whether the agreement forbids class certification — is for
the arbitrator to decide. The parties agreed to submit to the
arbitrator ‘/ajll disputes, claims, or controversies arising
from or relating to this contract or the relationships which
result from this contract.’” And the dispute about what the
arbitration contract in each case means (i.e., whether it
forbids the use of class arbitration procedures) is a dispute
‘relating to this contract’ and the resulting ‘relationships.’
Hence the parties seem to have agreed that an arbitrator,
not a judge, would answer the relevant question.

539 U.S. at 451-52 (first emphasis in original; second emphasis added;
-citations omitted). The Coul;t also reiterated: f‘And if there is doubt about
that matter — about ‘the scope of arbitrable issues’ — we should resolve that
doubt ‘in favor of arbitration.”” [cl. at 452.

The Green Tree Court noted a “narrow exception’ to this rule “in

certain limited circumstances,” ie., where the question is whether the

8 NSk attempts, Resp. Br. 31-32 n.22, to distinguish Green Tree on the ground that the
arbitration clause in that case contained a jury waiver and Clause 30 does not. But the
presence, or absence, of a jury waiver was not relied or even remarked upon in either the
Court’s opinion or in the dissent.



parties have a valid arbitration agreement az all’ or whether an arbitration
- clause covers a particular class of controversies (e.g.,‘labor-management
layoffs), courts may assume, in the absence of clear and unmistakable
evidence to the contrary, that the parties intended a court and not an‘
arbitrator to make the decision. 539 U.S. at 452. But beyqnd this narrow
exclep'ti.on, wherev~ tlié» provisibn at issue cc;nta:ins' Broad langllagé
'cqnceming the‘!scope: iof questions committed-to arbitration “matter{s] of
(I:(.nitrac‘t ivlllt;'e.l;pretati‘on Vshoulc‘l be for ithc arBijcrator, v11of; the courts, to
dl'e“‘vc:ide.”-';'5:39ﬂ U.S. at 453 : |

VNSK- imprdper.ly attempts to ’cransform this “ﬁan'ow exception” —
and the Green Tree dissent’s view that all questions pertaining to the
“interpretation of an arbitration clause s’houlc/i be decided by a court, 539
- U.Siat 456~ into the holding of tﬁe ‘case. 'ThUS,‘NSK’ argues that Green
Tree “confirm[s] that courts, not arbiﬁ'atorsﬂ, must determine whether the

parties have agreed to arbitrate a particular issue.” Resp. Br. 31.

? See, e.g., First Options of Chicago, Inc v. Kaplan, 514 U.S. 945 (1995) (parties with
respect to whom arbitration was sought to be compelled denied that they were parties to
the contract containing the arbitration agreement); China Minmetals Materials Imp. &
Exp. Co. v. Chi Mei Corp., 334 F3d 274, 289 (3d Cir. 2003) (court independently
reviews claim that arbitration agreement was a forgery). That the factnal differences
between Green Tree and First Options led to different outcomes is underscored by the
fact that Justice Breyer authored the Court’s opinion in both cases.

10



But the narrow exception referenced in Green Tree does not apply
here. No question has been raised as to the validity of Clause 30 and,
while they disagree on how Clause 30 should be interpreted, both NSK
and Samsung agree that it is a valid and enforceable part of the NSKIJV
Purchase Order. Similarly, no question has been raised as to whether the
disputes between NSK and Samsung are within the class of disputes
covered by Clause 30. Each of the claims asserted by NSK “arise out of
or in relation to or in connection with the [NSKJV] Purchase Order” as
Clause 30 provides. The issue on appeal is whethér the last paragraph of
Clause 30 should be interpreted to allow NSK to avoid it.s obligation to
barbitrate, ;'md that issue, undef Greeﬁ Tree, is “for the arbitratgr, not the
courts, to decide.” 539 U.S. at 453.

‘Much the same can be said with regard to Shaw Group, where the
~ Second Circuit vacated a decision that a claim for costs in an arbitration
proceeding should be decided by a court rather than an arbitrator because
the arbitration provision in an international commercial agreement aid not
expressly provide that the arbitrator would consider such claims. 322 F.3d
at 119. The Second Circuit noted that under the FAA any doubts
1'egérdi11g the “scope of arbitl;'able 1ssues”should be ;‘esolved in favor of

arbitration, but that the decision whether a particular issue was arbitrable

11



should only be referred to an arbitrator where there is “clear and
unmistakable evidence” from the pal“tiés’ agreement of an intent to allow
the arbitrator to determine such issues. 322 F.3d at 121 (citing First
Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944-45 (1995)) .

- The court then held that the arbitration provision, which committed
to arbitration “all disputes” concerning or arising out of an international
commercial agreement, provided the requisite evidence of intent,
particularly where the pl‘gvision referred the disputes to be decided by the -
ICA in accordance with__the ,__1'_1__1165 _Qf , the ,Ip_&mational Chamber of
Commerce:

., In sum, because the parties’ arbitration agreement is
bloadly worded to require the submission of ‘all dlsputes
concerning the Representation Agreement to albltlatlon
and because it provides for arbitration to be conducted
under the rules of the ICC, which assign the arbitrator
11]1t1a1 responsibility to determine issues of arbitr ability, we
conclude that .the ag1 eement clearly and unmistakably
evidences the parties’ intent to arbitrate questions of
arbitrability.

1322 F.3d at 124-25. That is precisely the situation here: Clause 30
provides that all digputes concernirig the NSKJV Purchase Order will be
resolved by arbitration before the ICA under the arbitration rules of the

International Chamber of Commerce.

12



NSK suggests that Shaw Group stands for the proposition “when
doubt concerns who should decide arbitrability, the law favors judicial
rather than arbitral resolution.” Resp. Br. 31. As NSK’s own argument
makes clear, this rule applies only where there is doubt as to that particular
issue. The Shaw Group court thus went on to decide — in language
omitted by NSK - that when an arbitration provision includes “all
disputes” language like that in Clause 30, this constitutes the requisite
clear and unmistakable evidénce of the parties’ clear intent to arbitrate

issues of arbitrability. 322 F.3d at 121."°

% NSK similarly references a passage in a leading ftreatise noting the presurnption
favoring judicial, rather than arbitral, resolution of arbitrability questmns but fails to
include the treatise’s further statement: : '

The FAA empowers the arbitrator to determine the scope of the
arbitration clause as well as the substantive merits of the claim, which
is the result when the parties’ broad arbitration clause contemplates the
arbitrator deciding arbitrability. For instance, a clause providing for
arbitration of all matters ‘arising.from’ an agreement overwhelmingly
suggests that a given dispute is arbitrable. In another case, an
arbitration clause provided that ‘[a]ll disputes [between the parties]
concerning or arising out of this Agreement shall be referred to
arbitration’; the cowrt interpreted the ‘arising out of Jlanguage very
broadly, holding it required referring even the issue of arbitrability to .
the arbitrator.

One arbitration agreement manifested the parties’ clear and
unmistakable intent to submit questions of arbitrability to arbitration.
There, the contract plainly submitted ‘all disputes concerning or arising
out of’ the agreement to arbitration.... The parties’ contract referred all
disputes to the International Court of Arbitration (ICA) for a decision
under ‘the International Chamber of Commerce in aceordance with the
rules and Procedures of Intemational Arbitration’; those ICC rules
specifically provide for the arbitral body of the ICC to resolve
: (footnote continued...)

13



The teaching of the decisions in Green Tree, in Shaw Group, and

'"""is that in international commercial agreements

- in other decisions
governed by the Con\-/ention and the FAA, where the parties have agreed
- to submit. “all” their disputes to an arbitrator,'” amy challenge to the

arbitrability of an .issue — as opposed to the validity of the arbitration

provision itself or whether a particular class of controversies is covered by

the provision — is:for the arbitrator and mot for the courts to decide,

(continued from previous page)
arbitrability issues, either sua sponte before an answer is filed or at the
spec1ﬁc 1equest of any party :

.In othex s1tuat10ns pal“tles who connacted f01 albmamon undel ICC
rules were thereby agreeing to submlt questions of albmablhty to the
a1b1t1a101 (footnotes onntted blackets in ongmal)

T. O):mvuq: COMMERCIAL ARBITRATION §20 9 (2006) This. treatise, like the authorities
dlSCUSSCd in the text aboye recognizes that disputes.as to a1b1trab111ty must be decided by
an a1b111ato1 where, as here, the parties agreed to arbitrate “all “disputes.

Eg Johi' Hancock Life Ins. Co. v. Wilson, 254 F.3d'48, 55 (2d Cir. 2001) (“parties
may ove1come “the Firsi” Opt:on.s plesumpuon [that couits should’ decide questions of
albmablllty} by’ enleun" info [an] s ag1eement that (1) employs the ‘any and all’
'1anguage vy OF (2) 6 éésly 1nco1]>omtes ‘the” p1ov1s1ons of [a ‘tiibunal that requires
questions of arbitrability to be dédided in axbmauon] ); Or iental Republic of Uruguay v.
Cheniical Overseas Holdings, Inc., No. 05 Civ. 6151, 2006 WL 164967, at *5-6
(S D.N.Y. Jan. 24, 2006) (same). ' '

2 In Lebanon Chem. Coz . v. United Farmers Plant Food, Inc., 179 F.3d 1095 (8th Cir.
1999) a case decided before Green Tree and cited at Rcsp Br. 30, the court found that
because the arbifration provision did not extend to all issues “relating to” the parties’
agreéement, the presumption favoring judicial determination of arbitrability questions had
not been overcome. 179 F.3d at 1101. In contrast, here Clause 30 encompasses “all
disputes, controversies or differences which may arise out of or in relation lo or in
connection with” the NSKJV Purchase Order.” CP 1306 (emphasis added).

14



particularly where, as here, the arbitrator’s rules provide that it may
resolve challenges to the arbitrability of a dispute.'?

Here, neither party has questioned the validity or applicability of
Clause 30, and neither party has asserted that NSK’s claims against
Samsung and the arbitrability of such clz;ims are pot “disputes,
controversies or diffepences which ... arise out of or in relation to or in
connection with” the NSKJV Purchase Order. CP 1306. The issue isb
whether to interpret the last paragraph of Clause 30.to permit NSK to
avoid arbifration of its claims against Samsung, an ‘issue that, m light of
the “all disputes” language and reference to the ICC’s rules in Clause 30,

the trial court should have referred to the ICA to decide.

" Clause 30 expressly provides that the arbitration shall be “in accordance with the Rules
of Conciliation and Arbitration of thé Tnteinational Chaniber of Commerce.” CP 1306.
Article 6, section 2 of the ICC Rules “specifically provides for the ICA, the arbitral body
of the ICC, to address questions of arbitrability.” Shaw Group, 322 F.3d at 122. To the

“same effect is Contec Corp. v. Remote Solution Co., 398 F.3d 205, 209 11 (2d Cir. 2005)
(relying on Aimerican Arbitration Association rules).

15



The: Trial Court Erred in Interpreting Clause 30 Not to
Require NSK to Arbitrate Its Claims Against Samsung.

1. “Dealt With Jointly” Is at Most Ambiguous and Should
- Not Be Interpreted to Mean “Litigated Jointly in
Thurston County Superior Court.”

The first, :third, and fourth.paragraphs of Clause 30 proVide:

All disputes, controversies or differences which may arise
out of or in relation to or in' connection with the Purchase Order, or
for the breach thereof, shall be amicably settled between the
Purchaser [NSKJV}‘and the Vendor [Samsung]. In’case no
agreement 'is reached within a reasonable time, such disputes,
controversies or différences- shall be finally referred to and settled
by arbitration.. The arbitration shall take place in the court of the
Internationa]l Charmbér''of Comiferce in' Singap6té in accordance
with the Rules of Conciliation and Asbitration of the International
Chamber’ of Comimerce. The Arbitration shall ‘be made before
three (3) arbitrators. The award rendered by the arbitrators shall be
final and binding upon both parties. '

* * &

The Vendor shall, upon the Purchaser’s written request,
fully assist the Purchaser in the proceedings of the arbitration or
litigation arising between or among WSDOT, TNC, NSKB and/or
the Purchaser relating to the Vendor’s performance of the
Subcontract Work or otherwise reldted to the Vendor’s actions
under the Purchase Order. In such case, the Vendor shall be bound
by the award of such arbitration or the judgment of such litigation,
as the case may be. : .

If any dispute arises in connection with the TNC Contract
[the TNC Purchase Order] and the Purchaser is of the opinion that
such dispute touches or concerns the Subcontract Work, then the
‘Purchasef tiay by notice in'writing to the Vendor require that any
such dispute under this Purchase Order shall be dealt with jointly
with the dispute under the TNC Contract. The Vendor shall be
bound in like manners [sic] as the Purchaser by the award or
decision made in connection with such joint dispute.
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CP 1306. Samsﬁng argued in the trial court and in its opening brief that
the most appropriate interpretation of Clause 30 — which was drafted by
NSK (CP 1279; App. Br. 22 n.9) — is that NSK and Samsung intended to
arbitrate their disputes if tliey could not be settled, but that NSK could
protect itself against inconsistent outcomes if disputéé arose between NSK
and TNC that concerned Samsung’s work on the Project. In that event,
the outcome of the NSK-TNC dispute would be binding in any aubsequellt
arbitration'* between NSK and Samsung. CP 1279-80, 1598-99; App. Br.
21-22. V'
NSK contends that the fourth paragraph of Clause 30 (“Paragraph
~4”) should be interpreted to create for NSK an absolute and‘completely
discretionary right ‘fo “require a joiht resolution of its disputes with TNC

and [Sarhsung] in Thurston County Superior Court.” Resp. Br. 26.1 Any

" NSk argues repeatedly in its brief that this reading of Clause 30 would result in
arbitration that would somehow be “non-binding” or “non-final.” Resp. Br. 10, 25-26,
28, 36, 44, 47. Samsung has no idea where this notion originated, certainly not with
Samsung. Nothing in Samsung’s reading of Clause 30 would require or suggest that the
arbitration of NSK’s claims against Samsung would be anything other than final and
binding on the parties. \

15 Contrary to NSK’s assertion, it does not — and canmot — have unfettered discretion to
determine whether the audit claim and the change order claims “touch or concern” NSK’s
dispute with TNC. Indeed, Washington.courts have expressly questioned the validity of a
contract that “leave[s] the promisor’s performance entirely within his discretion and
control.” Felice v. Clausen, 22 Wn. App. 608, 611 (1979). To avoid striking down
contracts on this basis, Washington courts have held that “[tJhe covenant of good faith
applies when a contract gives one party discretionary authority to determine a contract
term.” Goodyear Tire & Rubber Co. v. Whiteman Tire, Inc., 86 Wn. App. 732, 738

' (footnote continued...)

17



~

other interpretation of Clause 30, according to NSK,’ would reqliire a court
(or the ICA) to “fgnore” the last paragraph of theérdvision. Resp. Br. 27.
NSK’s primary argument is that the only possible interpretation of
Paragraph 4 is that the parties intended NSK to have the option of
compelling Samsung to resolve a dispute with NSK via litigation in

!

“Thurstori County Superior Court:

Paragraph 4 specifically provides NSKJV the power to
require [Samsung] to resolve NSKJV-[Samsung] disputes jointly
with disputes arising under the [TNC Purchase Order]. In addition,
paragraph 3 specifies that disputes mvolving TNC and NSKB may
be litigated. Thus, these specific exceptions to paragraph 1 plainly
allow:such joint.disputes to be.resolved by litigation.

Resp. Br. 33. NSK argues that various rules of contract construction, such
s “when provisions in: a confract conflict, the later, specific provisions

control,” Resp. Br. 33, 40, 43, and “courts must give effect to all

(continued from pre evzous page}

(1997) This rule of law apphes equally to a paxty ] dlsc1et10n to determine quantity,
' puce and ‘time. (thl ee examples given'in Goodyear) or whethel a.given dispute touches ot
concems another (as'in this case) That discretion must'be exercised with “good reason”
(id) or, stated another way, with “honesty in fact and the obselvance of reasonable
commercial standards of fair de'\lmg ? U.S. Bank Nat'l Assoc. v. W/m‘ney 119 Wn. App.
339, 346 (2003). .

Despite this body of 1aw NSK’s counsel candldly admitted to the trial court that
NSK’s claims against TNC had been asserted in an effort.to satisfy the last paragraph of .
Clause 30 that there be disputes between TNC and NSK “because otherwise they’ll
[Samsung] claim they’re not subject to the court’s jurisdiction.” CP 3178-79 (transcript
16:1-18:16). As this concession reveals, NSK’s assertion that its claims against Samsung
touch or concernits claims against TNC are disingenuous at best. For this reason as well,
NSK’s reliance on the final paragraph of Clause 30 is seriously misplaced.
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provfsions of a contract,” Resp. Br. 41-42, 48, support its reading of
Paragraph 4.

NSK’s argument is wrong because, among other things, the first '
paragraph of Clause 30 is much more explicit and specific than Paragraph
4, and Samsung’s reading of Clause 30vclear1y encompasses Paragraph 4
by recognizing that NSK can require that the partives’ arbitration be
deferred until similar claims between NSK gnd TNC are resolved. Indeed,

. NSK’s interpretation of Paragraph 4 essentially voids the parties’
agreement in the first paragraph of Claﬁse 30 to arbitrate their disputes.
Thus, it is NSK’s interpretation, not Sarhsung’s, that would require fhe '
Court to improperly ignore the parties’ agreement.

Moreover, NSK ignorés the rule — under both the FAA and
Washingt011 case law — that the parties’ intentions ‘‘are gellerousiy
construed as to issues of arbitrability,” with a dispute béing arbitrable
“unless it can be séid ‘with positive assurance’ that arbitration clause is
not susceptible of an interpretation that covers the asserted dispute.”
Kamaya Co., Ltd. v. American Prop. Consultants, Ltd., 91 Wn. App. 703,
714 (1998), quoting ML Park Place Corp. v. Hedreen, 71 Wn. App. 727,
739(1 993). Moreover, “[t]he fedelallgohc;/favonng arbitration is even

stronger in the context of international transactions.” Id., quoting Deloitte
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Noraudit A/S v. Deloitte Haskins & Sells, U.S., 9 F.3d 1060, 1063 (2d Cir.
1993). Read in context, NSK’s interpretation of Clause 30, including
. Paragraph 4, is plainly incorrect.

. The NSKJV Purchase O;der__ is between a Japanese joint venture
(NSKJV) and a Korean corporation (Samsung)_ al_id_concems fabrication
‘work to be performed and deljyered in Korea using steel manufactured in
Japan. The contract clearly _élld expressly _p:rovi,des_in. Clauéq30 that
disput_es will resolved via arbitration in Singapore. If the parties had
... intended }f.:‘d}gtv_ n, cver.,tain_; circumstances their. disputes would be resolved

jtlllfOngll litigation in Washington, they could have étatedthis clearly and
unambiguously in. Paragraph 4, for exan}ple by stating “If disputes
develop between TNC and. NSKB that concern Sa;nSL111g;s work on the
~Project, NSKJV can require that any disputes between Samsung and
- NSKJV be resolved through 1iltigati‘on in the Superior Court of
Washington for Thurston County, rather than through arbitration.”'°

_Nothing in paragraph 4. (or the remainder of the Purchase Order) alerts

16 Samsung notes in this regard that the TNC Purchase Order, which pre-dated the
NSKJV Purchase Order and to which NSKB is a party, expressly states that disputes may
be resolved through litigation in the Thurston County Superior Court. CP 329-30. Thus,
if NSK, the drafter of Clause 30, see App. Br. 22 n.9, had desired that outcome, it knew
how to draft Clause 30 o accomplish it. Samsung was not aware of this provision in the
TNC Purchase Order when it negotiated the NSKJV Purcliase Order. CP 2363-64, { 6.
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Samsung to this possibility or supports NSK’s strained attempt to avoid
arbitration.

Instead, Paragraph 4 states only that if a dispute arises in
connection with the TNC Purchase Order that concemns Samsung’s work
on the Project, then NSKJV may require that a dispute between it and
Samsung concerning Samsung’s work on the Projec’[.17 “shall be dealt with
jointly with the dispute under tﬁe TNC Contract” and Samsung would be
bound by the result in the same manner és NSKJV. While .Paragraph 4
states that Samsung Wouid be bound by the outcome of such a proceeding,
nothing in the phrase “dealt with jointly” states or suggests that Samsung
necessarily would be a party to any dispute resolutiqn process between
TNC and NSK. Nothing in the phrase “dealt with jointly” precludes
Samsung’s understanding that the intent of Paragraph 4 was for any such
outcome to be binding in a subs;equent arbitration between NSKJV and

Samsung.

17 The most reasonable interpretation of Paragraph 4 is that it was intended, as the trial
court apparently concluded, to protect NSK from inconsistent outcomes regarding its
disputes with TNC and with Samsung and, therefore, for Paragraph 4 to be applicable,
those disputes would have to be related. While the trial court concluded that there were
“connections” between NSK’s claims against TNC and against Samsung (while
recognizing that reasonable minds also could find the claims were not connected), the
claims are sufficiently different and distinct that TNC could prevail or lose at trial on its
claims against TNC and still lose its claims against Samsung at arbitration. See Section
JI1.B.2 below.
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This last point is most important, because if Samsung and NSK’s
interpre‘tation‘ of Clause 30, and in particular. Paragraph 4, both are
plausible and reasonable — that is, if Clause 30 is ambiguous — the FAA
requires that the ambiguity be resolved in favor of the interpretation that
calls for arbitration of the parties’ disputes.” App. Br. 17°'& n.7, 22. Ata
minimum, Samsung submits that the Court cannot conclude “with positive
assurance,” as Kamaya requires, 91 'Wn. App. at 714, that Samsung’s
interpretation is n}ot supportable. Thus, even if the arbitrability issue were
- properly before- thei-trial court (which it-was not), the court -erred in

resolving any doubts against arbitration.'s -

Bs equally clear that the cases cited by NSK regarding this issue, Resp. Br. 37-38, are
not relevant here. Thus, where the express wording of an arbitration clause provides that
it “specifically does not prohibit [a party] from pursuing any claim or claims arising
under the federal securities laws in any court of competent jurisdiction,” Goldberg v.
Bear, Stearns & Co., Inc., 912 F.2d 1418, 1419-20 (11th Cir. 1990) (per curiam), or
provides that “Arbitration cannot be compelled with respect to disputes arising under the
federal securities laws,” Kadow v. A.G. Edwards & Sons, Inc., 721 F. Supp. 201, 203
(W.D. Ark. 1989), it is hardly surprising that such provisions would be held not to require

" arbitration of a-federal securities claim. Accord, Van Ness Townhouses v. Mar Indus.

Corp.; 862 F.2d. 754, 757 (Ot Cir: 1989) (“This -agreemient to arbifrate does not-apply to
any controversy with a public customer for which a remedy may exist pursuant to an
expressed or-implied right of actionunder certain ofthe federal securities-laws™). Those
decisions are inapposite to the facts here because Clause- 30 expressly states that all
disputes between Samsung and NSK arising out-of or'relating to the NSKJV Purchase
Order are to be arbitrated, and. Paragraph 4 does not expressly exclude any dispute or
class of disputes from this arbitration commitment,
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2. Even if NSK’s Interpretation of Clause 30 Were
Correct, NSK’s Claims Against Samsung Do Not
“Touch or Concern” NSK’s Claims Against TNC.

Finally, NSK erroneously asserts that its claims against TNC
“touch or concern” its claims against Samsung because “all of the claims
arise from one set of facts.” Resp. Br. 46. But that is not what Paragx'apll
4 requires. Paragraph 4 concerns situations where the NSK-TNC disputes
and NSK-Samsung disputes — not just their facts - Qverlap. Aé Samsung
argued m its opening brief, the p~arties’ disputes do not in fact overlap.

Indeed, NSK’s claims against TNC are quite different and distinct
from its claims against Samsung. NSK’s complaint against TNC seeks
primarily to rescind the TNC Purchase Order based on th.eori’es of
frandulent Iinducement (count 6), repudiatiori by TNC (coﬁnt 7), breach of
implied covenant of good faith and fair ‘dealin;.g (count 8), and no meeting
of the minds (count 9), and to recovér damages from TNC for the
settlement with Samsung (count 10) and for the draw against NSK’s letter
of credit (count 11). CP 403-10. NSK asserts no audit claim of any nature
against TNC.

In contrast, NSK’s change order claims against Samsung proceed
from theories based upon ery’orcenwnt of the NSKJV Purchase Ordér,

asserting breach of contract (count 2), money had and received (count 3),
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and indemnification: (céunt-4)é CP 400"02', NSK’s audit claim against
Sainsﬁﬁg, assert;d in its"p:rollsosed sécond amended and supplemented
‘complaint, CP 1694-96, does not involve or even mention TNC in. any
way.

' The. trial '00111"[; while conceding that reasonable minds:could agreé
with Samsung that there was no overlap in tlle-NSK—TNC and NSK-
‘Samsung di'sputes.,‘ concluded: that there was a cOMiG’ct’ion"Withi respect to
NSK’sclaim that TNC had imProp‘erly drawr against NSK’s letter of
- credit and: that ‘Samsung-had "iinproﬁ"erl;y received money froni TNC. RP
05/05/2006, at:21-23.  However, careful c’msi‘deration of -these claims
shows that' they aré'not connected. If NSK prevails on its claim that
TNC’s draw was improper, NSK’s recovery will be from TNC, not from
- Samsung. IfNSK: loses ot this cldim’ against TNC, NSK will still assert
that Samsung is no't%‘f'entitled"’ to the settlement it received from TNC. Sée
‘CP 401.- While NSK’s claims all arise from the Project, its claims against

- TNC:and against Samsung are not co-dependent:

24



IV. CONCLUSION
For all the foregoing reasons, the Court should reverse the trial
court’s arbitration rulings and refer both NSK’s change order claims and
 its audit claim to the ICA for binding arbitration as required by the parties’

agreement and controlling case law.
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