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A. IDENTITY OF RESPONDENT

Respondent Wachovia S.B.A. Lending, 1nc., d/b/a Wachovia Small
Business Capital, asks this Court to deny review of the published decision
of the Court of Appeals, Division II dated May 30, 2007.

B. STATEMENT OF THE ISSUES

1. Did the trial court err in not awarding Kraft her attorneys’
fees under RCW 4.84.330 when Wachovia voluntarily dismissed its
claims without prejudice and the trial .court never determined whether
Washington or North Carolina law applied in this case? Answer: No.

2. Did the trial court err in dismissing the underlying action
without prejudice when the trial court never determined whether |
Washington or North Carolina law applied, and the parties never briefed
the applicable statutes of limitations regarding Wachovia’s two claims?
Answer: No. |

- C. STATEMENT OF THE CASE

The Plaintiff in the action giving rise to this appeal, Wachovia
SBA Lending, Inc. (“Wachovia”), Respondent herein, is the legal holder
of a U.S. Small Business Administration Promissory Note dated June 30,
1997 in the principal amount of $172,000.00 (“Note”). CP 19. !
Randolph S. Kraft, Defendant/App'ellant Deanna M. Kraft’s (“Kraft”) ex-
husband, exeputed the Note. CP 19. The Note secured a commercial loan
in the principal amount of $172,000.00 with an interest rate of the prime

rate plus 2.5% per annum, payable in regular installments (“Loan”). Id.

! This Statement of the Case is largely taken from Wachovia’s Brief of Respondent
dated August 23, 2006. Kraft filed a Motion to Strike Brief of Respondent based on
Wachovia’s Statement of the Case. The Court of Appeals denied this request on
September 22, 2006. A true and correct copy of the Court of Appeals’s letter ruling to
this effect is including in the Appendix, designated as A-3.
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The Note was secured by a Deed of Trust on the Krafts’ real property in
North Carolina (“Property”), the state in which they previously lived. Id.

The Note and Deed of Trust provide fhat in the event the holder of |
these instruments forecloses on the Deed of Trust and sells the Property,
Randolph and Deanna Kraft will be liable for any deficiency balance. CP
20. The stated purpose of the Loan was for Mr. Kraft’s veterinary clinic,
which was located on the Property. Id. Kraftis also a veterinarian. CP
75, 83.

Kraft executed a Small Business Administration Guaranty in
connection with the Note and Loan on June 30, 1997 (“Guaranty”). CP
10-13, 20. Wachovia is the legal holder of the Guaranty. CP 20. Per the
Guaranty, Kraft absolutely and unconditionally guaranteed to pay the
holder of the Note and Guaranty in accordance with the terms set forth
therein. CP 10-13.

Read together, the Note, Deed of Trust, and Guaranty require Kraft
and her ex-husband to pay for any costs and attorney’s fees incurred by
the holder of these obligations in enforcing these responsibilities. CP 10-
20.2 These documents do #ot contain a bilatéral attorney’s fees provision
by including ubiquitous language like “in the event of litigation, the
- prevailing party shall be entitled to a reasonable attorney’s fee and all
costs and expenses.” See id.

Because both Wachovia and the United States Small Business
Administration (“SBA”) have rights regarding the Loan, the SBA has the

right to enforce the Note and Guaranty in the event Wachovia chooses not

2 A true and correct copy of the Note, Guaranty, and Deed of Trust are attached to the
Affidavit of Michelle Snorgrass in Support of Plaintiff’s Motion for Summary Judgment
and designated as A-5 herein,
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to do so. See CP 81-101. Wachovia is also obligated to obtain SBA
approval in the event a borrower makes a settlement offer on an SBA loan
that lies below a particular threshold. Id.

Randolph S. Kraft filed an individual voluntary Chapter 7
bankruptcy in the United States Bankruptcy Court for the Western District
of Washington at Tacoma under Case Number 03-50941 on September 29,
2003 (“Kraft Bankruptcy”). CP 20. Mr Kraft received his Order
Granting Discharge on January 28, 2004. Id. Mr. Kraft’s obligations
under the Note were discharged in the Kraft Bankruptcy. Id.

Wachovia obtained an order granting its Motion for Relief From
Stay in the Kraft Bankruptcy on February 11, 2004. CP 20. Per this
order, Wachovia foreclosed its Deed of Trust on the Property and sold the
Property at a foreclosure sale. See CP 10-11, 20. After applying these
proceeds to the outstanding Kraft indebtedness, approximately $78,196.77
was due and owing under the Guaranty, not including Wachovia’s costs
and attorney’s fees. CP 20. Wachovia last received payment on the Loan
on December 22, 2004. CP 82.

Wachovia filed its Complaint for Judgment on Guaranty and
Unjust Enrichment against Kraft in Pierce County Superior Court Case
No. 05-2-11846-1 on September 19, 2005. CP 4. Kraft retained two
Washington attorneys and a North Carolina attorney to represent her with
respect to Wachovia’s claims. See RP 12. Kraft filed her Answer and
Affirmative Defenses on October 10, 2005, which did not include any
counterclaim against Wachovia. CP 10- 13. Kraft’s Answer did not assert
the statute of limitations as a defense to either of Wachovia’s claims. Id.

After numerous discussions regarding a possible settlement, it

appeared the parties herein reached an impasse. RP 7. Accordingly,
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Wachovia filed its Motion for Summary Judgment on January 26, 2006, in
which Wachovia sought the entry of summary judgment against Kraft on
its claims for breach of the Guaranty and unjust enrichment. CP 45-49.

After Kraft filed her Affidavit of Prejudice, the Honorable Linda
Lee was assigned to this case, and it was Judge Lee who presided over the
hearing on Plaintiff’s Motion for Summary Judgment on March 3, 2006. |
See RP 10. After hearing argument from counsel, the trial court denied
Plaintiff’s Motion for Summary Judgment in part because of a concern as
to whether Washington or North Carolina law applied in this case. RP 10;
CP 104-05. The trial court stated this issue would have to be briefed by
the parties, and the trial court did not make any factual findings or legal
conclusions at that time. CP 105.

Trial was set for March 20, 2006 at 9:00 am. CP 1. Neither party.
conducted any discovery in this case. See CP 45-49; CP 66-73.

In the hope of'settling this case short of trial, the parties agreed to
split the cost of an appfaisal of Kraft’s home, which had considerable
equity that could be used to settle Wachovia’s claims even after taking
Kraft’s homestead exemption into account, which at the time was
$40,000.00. See RP 7. At that time, based largely on an analysis of what
Wachovia would receive in the event Kraft filed a chapter 7 bankruptcy,
Kraft offered to settle Wachovia’s claims against her for $16,882.00. 1d.
Wachovia made clear that botﬁ Wachovia and the SBA would have to
approve a settlement in this amount because said amount is approximately
20% of the principal amount owing under the Guaranty. See RP 7; CP 81-
101.

| Because it could take approximately two (2) weeks to receive word

back from the SBA as to whether this proposal would be acceptable,
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Wachovia’s counsel suggested continuihg the March 20, 2006 trial date
until word could be received both from Wachovia and the SBA; however,
Kraft refused to continue the trial date. See RP 7.

Wachovia then notified Kraft and the trial court of Wachovia’s

intention to voluntarily dismiss this action without prejudice and without
costs, which Kraft objected to. See RP 4. After a hearing several days
later on March 20, 2006 (the original trial date in this case), the trial court
entered an order granting Wachovia’s Motion for Voluntary Dismissal
Without Prejudice (“Order”), thereby dismissing the underlying lawsuit
without prejudice and causing Wachovia and Kraft to bear their own costs
and attorneys’ fees. CP 108-9.

The trial court correctly noted at this hearing that because it had |
not determined whether the statute of limitations had expired on
Wachovia’s two claims, the lawsuit should be dismissed without prejudice
as opposed to with prejudice. RP 7. The trial court also considered
Kraft’s request for her costs and attorneys’ fees at this time, and
concluded, after hearing afgument from counsel and considering CR 41
and other applicable law, that each party should bear its own costs and
fees. RP 13; CP 108-9

Kraft filed her Notice of Appeal of the Order on April 17, 2006.
CP 110-12. After Division Two of the Court of Appeals considered
briefing on the issue of whether this appeal was properly before that court,
the Court of Appeals Court Clerk advised counsel by letter dated June 9,
2006 that the Order was appealable to the extent that it did not grant
Kraft’s request for attorneys’ fees. The question of whether the trial court
erred in dismissing the underlying action without prejudice (as opposed to

with prejudice was not before the Court of Appeals.
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The Court of Appeals published its decision in this case on May
30, 2007, in which it held thét as a matter of first impression, a CR 41
voluntary dismissal without prejudice is not a “final judgment” under
RCW 4.84.330, which provides for prevailing pa@ attorney’s fees in an
action on a contract that contains a unilateral attorney’s fees provision and
‘defines “prevailing party” as the party in whose favor final judgn'ient is
rendered. Wachovia S.B.A. Lending v. Kraft, 158 P.3d 1271 (2007)

(“Decision”). Kraft’s Petition for Review followed shortly thereafter.
D. ARGUMENT
1. The Court of Appeals Rightly held that Kraft Cannot

Recover her Attorney’s Fees Under RCW 4.84.330 Because no “Final

Judgment” has been Entered in this Case.

Although the trial court never determined whether Washington or
North Carolina law applied in this case, the Court of Appeals considered
whether Kraft could recover her attorney’s fees from Wachovia under |
Washington law, namely, RCW 4.84.330. There is no evidence in the
record that suggests North Carolina has an analog to RCW 4.84.330,

which makes a unilateral attorney’s fees provision bilateral.

R_CW 4.84.330 provides for the recovery of attorney’s fees by the
“prevailing party” in actions on a contract in which there is a ﬁnilateral
attorney’s fees provision, even if the actual “prevailing party” is not the
party entitled to recover its attorney’s fees under said contract. This
statute goes on to state “[a]s used in this section “prevailing party” means
the party in whose favor final judgmeﬁt is rendered.”

The Court of Appeals rightly held that a CR 41 voluntary dismissal
without prejudice is not a “final judgment” under RCW 4.84.330. CR 41
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is based on RCW 4.56.120, entitled “Judgment of dismissal or nonsuit,
grounds, effect — other judgments on merits.” This statute provides that
“[w]hen judgment of nonsuit is given, the action is dismissed, but such
judgment shall not have the effect to bar another action for the same
cause.” RCW 4.56.120(8). In reaching its holding, the Court of Appeals
considered the plain meaning of “final judgment” and rightly noted that .
because the underlying action was dismissed without prejudice,
“Wachovia is free to file a new action against Kraft, leaving final
judgment on their dispute for a future day.” Decision, 158 P.3d at 1275.
Given that the trial court never entered a final judgment herein, and
that the éubject attorney’s fees provisions are unilateral in favor of
Wachovia, the Court of Appeals rightly determined in this case of first
impression that Kraft cannot recover her attorney’s fees from Wachovia
under RCW 4.84.330 after a voluntary dismissal without prejudice.

2. Wachovia’s Claims are not Time Barred.

Kraft also argues the trial court erred in dismissing Wachovia’s
claims without prejudice as opposed to with prejudice because Kraft
believes Wachovia’s claim's against her are time barred. This issue was
not considered by the Court of Appeals, and is not properly before this
Court. Regardless, as seen below, Wachovia’s claims are not time barred
under Washington or North Carolina law.

A voluntary dismissal under CR 41 can be entered with prejudice
when the plaintiff’s claims are no longer viable, such as where dismissal

without prejudice would be pointless. Escude v. King County Public

Hosp. Dist. No. 2, 117 Wn. App. 183, 69 P.3d 895 (2003) (citing CR
41(2)(4)).

00363722



As seen from the report of proceedings regarding the hearing on
Wachovia’s Motion for Voluntary Dismissal Without Prejudice, ;[he trial
court never determined whether Washington or North Carolina law
applied in this case. RP 10. Further, the trial court reco gnized that Kraft
did not brief the statute of limitations regarding Wachovia’s equitable
claim for unjust enrichment. Id. 3

Under Washingfon law, a claim for unjust enrichment is subject to

a three year statute of limitations. Dam v. General Electric Co., 265 F.2d

612 (9™ Cir. 1958) (applying Washington law); Eckert v. Skagit Corp., 20

Wn. App. 849, 583 P.2d 1239 (1978). An action upon a contract in
writing is subject to a six year statute of limitations. RCW 4.16.040(1).
Under North Carolina law, a claim for unjust enrichment is subject

to a ten year statute of limitations. Hill v. Lassiter, 275 S.E.2d 237, 239

(N.C. App. 1981) (citing North Carolina statutes G.S. §§ 1-52, 1-56). An
action upon a contract in writing is subject to a three year statute of

limitations. N.C.G.S.A. § 1-52(1); Vreede v. Koch, 380 S.E.2d 615 (N.C.

App. 11989) (noting statute of limitations for written guarantee is three
years from breach triggering obligation of guarantor).

The statute of limitations began to run after Wachovia last received
paymént on the Loan, which was December 22, 2004. CP 82. Wachovia
filed suit against Kraﬁ on the wﬁtten Guaranty and for unjust enrichment
on September 19, 2005. CP 4. The trial court dismissed the underlying
action on March 20, 2006. If Washington law applied, Wachovia’s claim

on the Guaranty would be subject to a six year statute of limitations, and

3 Nor did Kraft cite the applicable Washington or North Carolina statute of limitations
regarding a suit on the Guaranty. Because the Guaranty is an independent obligation
separate and apart from the Deed of Trust, a suit on the Guaranty is not subject to the one
year statute of limitations for pursuing a deficiency judgment after a foreclosure sale.
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its unjust enrichment claim would be subject to a three year statute of
limitations. If North Carolina law applied, Wachovia’s claim on the
Guaranty ‘would be subject to a three year statute of limitations and its
unjust enrichment claim would be subject to a ten year statute of
limitations.

Regardless of which state’s law applies, both of Wachovia’s claims
against Kraft were viable on March 20, 2006 because they were brought
Within three years from the earliest date they accrued, namely, December
22, 2004, the last date 'Wéchovia received payment on the Loan.
Moreover, notwithétanding any tolling of the statutes, Wachovia’s claims
are still viable, even today, as three years from December 22, 2004 is
December 22, 2007.

Wachovia’s claims against Kraft are still existent regardless of
- whether Washington or North Carolina law is applied herein. As such, the
trial court did not err in dismissing the underlying action without prejudice
~ as opposed to- with prejudice when it dismissed this laWsuit on March 20,
2006.

3. The Decision is not in Conflict with a Supreme Court

Decision.
Contrary to Kraft’s assertion, the Decision is not in conflict with

Anderson v. Gold Seal Vineyards, Inc., 81 Wn.2d 864, 975 P.2d 532

(1973). Anderson did not involve RCW 4.84.330. Anderson involved
RCW 4.28.185, the long-arm statute, and ultimately held that “the trial
court was authorized by RCW 4.28.185(5) to awards costs and attorneys’
fees to the defendants in both indemnity actions, when they were
dismissed on motion of the plaintiffs.” 81 Wn.2d at 868, 505 P.2d 790.

Given that Anderson did not involve RCW 4.84.330 — the statute at issue
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in this case, which states the “prevailing party” is the one “in whose favor
final judgment is rendered” — the Decision is not in conflict with

Anderson.

Guardianship of Freitas, 58 Wn.2d 400, 363 P.2d 385 (1961) is not

in conflict with the Decision either. The Freitas court held that the trial

court abused its discretion, “under all the circumstances of the case, not to
impose terms” when the plaintiff voluntarily dismissed its lawsuit without
prejudice under Rule 41.08W and the defendant was forced to travel to

Seattle from Hawaii to defend this action. Freitas did not involve an

action on a contract with a unilateral attorney’s fees provision. Nor did
Freitas concern RCW 4.84.330, which specifically statés a “prevailing
party” under that statute is fhe party in whose favor “final judgment” is
rendered. |

In sum, the Court of Appeals rightly held that as a matter of first
impression, a CR 41 voluntary dismissal without prejudice is not a “final
judgment” under RCW 4.84.330. Because this Court has never addressed
this issue, the Decision is not in conflict with a decision of this Court. As
such, the Court should not grant review on this basis.

4, The Decision is not in Conflict with Other Court of

Appeals Opinions.

Contrary to Kraft’s assertion, the Decision is not in conflict with
other Court of Appeals decisions such as Hawk v. Branjes, 97 Wn. App.
776, 986 P.2d 841 (1999), Allahayari v. Carter Subaru, 78 Wn. App. 518,

897 P.2d 413 (1995), Marassi v. Lau, 71 Wn. App. 912, 859 P.2d 605

'(1993), and Walji v. Candyco, Inc., 57 Wn. App. 284, 787 P.2d 946

(1990).
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Allahayari involved a disgruntled vehicle owner’s attempt to
recover $5,500.00 in damages from a car dealership for its alleged breach
of an oral agreement to repair a car. Because plaintiff Allahayari sought
démages in an amount less than $10,000.00, RCW 4.84.250, entitled
“Attorney’s fees as costs in damage actions of ten thousand dollars or less
— Allowed to prevailing party” provided Allahayari with a basis to recover

his attorney’s fees in the event he prevailed in the lawsuit. See RCW
4.84.250.

Ultimately, the Allahayari court held that the trial court erred in not
awarding the prevailing Subaru dealeréhip its attorney’s fees under RCW
4.84.250 because Allahayari took nothing by voluntarily dismissing his
suit, thereby making Subaru a “prevailing party” under RCW 4.84.270.
Id. at 524, 897 P.2d at 15-16. *

In determining Subaru was entitled to recover its attorney’s fees
under RCW 4.84.250, the Allahayari court concluded that in an action for
damages for $10,000.00 or less, the defendant is the prevailing party for
purposes of an award of attorney fees under RCW 4.84.250 if the plaintiff
voluntarily dismisses all of its claims, even when no final judgment has
been entered. Id.

Importantly, RCW 4.84.250 — RCW 4.84.300 do not specifically
require a “prevailing party” to obtain a final judgment before seeking its
attorney’s fees. In contrast, the statute at issue herein, RCW 4.84.330,
states “[a]s used in this section ‘prevailing party’ meéns the party in whose

favor final judgment is rendered.” (Emphasis added). Given that

* RCW 4.84.270, entitled “Attorney’s fees as costs in damage actions of ten thousand
dollars or less — When defendant deemed prevailing party,” states it applies to RCW
4.84.250, not RCW 4.84.330, the statute at issue herein.
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Allahayari did not involve RCW 4.84.330, this case is not in conflict with

the Decision.

Marassi v. Lau is not in conflict with the Decision either. Marassi

involved a final judgment entered after triai; it did not involve a CR 41
voluntary dismissal. Further, attormey’s fees were awarded in Marassi
pursuant to a bilateral attorney’s fees provision contained in the subject
contract, which allowed the “successful party” ih litigation to recover its
attorney’s fees. 71 Wn. App. at 913, 859 P.2d 605. The Marassi court
held thét after a trial in which the plaintiffs obtained an affirmative
judgment on only two of their original twelve claims, the defendant was a
prevailing party entitled to recover its attorney’s fees ﬁnder the fee
provision in the parties’ contract. & at 916-17, 859 P.2d at 607. M_s_s_i_
is inapplicable to this case because the contract at issue herein contains
unilateral attorney’s fees provisions in favor of the holder of the
obligations. Further, the trial court herein never entered a final judgment,
let alone after a trial, as it dismissed Wachovia’s claims without prejudice,
per its request.

Similarly, in Hawk v. Branjes, the contract at issue therein

contained a bilateral aftorney’s fees provision, in which the “prevailing
party” was entitled to recover its attorney’s fees from the other party;
After the plaintiffs voluntarily dismissed their suit, the trial court awarded
the defendants reasonable attorney’s fees under this bilateral fee provision.
On appeal, the plaintiffs argued this award was not supportable under
RCW 4.84.330. The Hawk court noted that “at issue here is not the
statutory definition of prevailing party, but rather the intent of the parties
with regard to the [bilateral] attorney’s fee provision in the lease |

agreement.” 97 Wn. App. at 779, 986 P.2d 841.
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After noting that “[t]he decision as to whether a particular
voluntary nonsuit should trigger attorney fees should be left to the
discretion of the trial judge in light of the circumstances of the particular
| case, whether interpreting a contract clause or statute”, the Hawk court
paid heed to the parties’ intent by enforcing the bilateral attorney’s fees
provision. See id. |

- Hawk can be readily contrasted from this case because the -
attorney’s fees provisions herein are unilateral. Based on the express
language of the Note, Deed of Trust, and Guaranty, it is clear that the SBA
and The Money Store never intended to pay for the Krafts’ attorneys’ fees
or costs in the event of litigation. Thus, Kraft cannot recover her
attorneys’ fees under the specific language of the contract at issue herein.
The trial court’s refusal to award Kraft her attorneys’ fees pursuant to
statute after Wachovia voluntarily dismissed its claims without prejudice
was not contrary to the subject loan documents, nor is the trial court’s
ruling or the Decision contrary to Hawk. |

As with Hawk, Waliji v. Candyco, Inc. involved an award of

attorney’s fees after a CR 41 voluntary dismissal pursuant to a bilateral
attorney’s fees proyision in a written contract. 57 Wn. App. at 286, 787
P.2d 946. The contract at issue in Walji stated “the prevailing party shall
be entitled to a reasonable attorneys’ fee and all costs and expenses
expended or incurred in connection with such default or action.” Id. at
287, 787 P.2d 946.

The Walji court upheld the award of fees by effectuating the intent
of the parties in light of the bilateral attorney’s feeé provision. Id.
Because of the bilateral attorney’s fees provision, the Walji court saw no

reason to apply the definition of “prevailing party” found in RCW
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4.84.330 as being the party in whose favor final judgment is rendered. As
with Hawk, Walji is not in conflict with the Decision because the
attorney’s fees provisions at issue herein are unilateral, thereby triggering
RCW 4.84.330 with its “final judgment” requirement. Accordingly,
assuming Washington law applies in this case, the statutory definition of
“prevailing party” set forth in RCW 4.84.330 must be applied to the
unilateral attorney’s fees provisions at issue herein. Because this was not
the case in Walji, Walji is not in conflict with the Decision. |

In sum, Division Two of the Court of Appeals rightly held that as a
matter of first impression, a CR 41 voluntary dismissal without prejudice
is not a “final judgrnenf” under RCW 4.84.330. Given that neither
Division One nor Division Three of the Court of Appeals has ever
addressed this issue in a published decision, the Decision is not in conflict
with another Court of Appeals decision. Therefore, the Court should not
grant review on the basis of a conflict between divisions of the Court of
Appeals.

5. The Decision does not give Rise to an Issue of

Substantial Public Interest.

In enacting RCW 4.84.330, the Legislature made clear that in the
event attorney’s fees are to be awarded pursuant to this statute where there
is a unilateral attorney’s fees provision in a written contrabt, a “final
judgment” must first be rendered.

The application of RCW 4.84.330 as enacted does not give rise to
an issue of substantial public interest. If the public desires a departurel
from this law, it can seek redress in the Legislature. Until then,
contracting parties may protect themselves by bargaining for bilateral

attorney’s fees provisions. As seen from the cases set forth above,
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Washington courts will enforce such agreements by awarding attorney’s

fees where appropriate.

6. Wachovia Respectfully Requests an Award of Costs and

Attorney’s Fees.

Taken together, the Note, Deed of Trust, and Guaranty provide that
Kraft is liable for any costs and attorney’s fees incurred by the holder of
these obligations in enforcing the promises therein. These writings do not
require Wachovia to obtain a “final judgment” against Kraft for Wachovia
to recover its costs and attorney’s fees incurred in enforcing the terms of
these obligations. Further, the Deed of Trust specifically states Kraft is
liable for any deficiency balance in the event the Property is sold at a
foreclosure sale and the sale proceeds are vinsufﬁcient to repay the Loan.

Kraft refused to agree to a continuance of the March 20, 2006 trial
date, notwithstanding the féct that the parties had split the cost of an
appraisal on Kraft’s home and Wachovia could not immediately respond
to Kraft’s settlement offer given the SBA’s involvement in this case. This
caused Wachovia to dismiss the underlying lawsuit. Kraft then appealed,
claiming the trial court should have dismissed this case with prejudice, and
that it should have awarded her attorneys’ fees for her three (3) attorneys.

Even though the Court of Appeals published its Decision in this
case of first impression, Kraft nevertheless proceeded with her petition for -
review, thereby necessitating a response from Wachovia. Although the
Decision is obviously a case of first impression — as made clear by the
Court of Appeals — Kraft nevertheless claims the Decision is in conflict
with a decision of this Court and is also in conflict with other Court of

Appeals opinions. This is hardly the case.
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Given Wachovia’s need to respond to Kraft’s petition for review,
and the fact that Kraft has no real basis to appeal the Decision under RAP
13.4(b), Wachovia respectfully requests an award of costs and reasonable
attorney’s fees pursuant to RAP 18.1(a) and the subject loan and security
documents. Wachovia believes such an award is warranted in light of fhe
attorney’s fees provisions in the subject loan and security documents,
recognized grounds in equity, the procedural posfure of this case, and the
particular facts and circumstances set forth herein.

_E. CONCLUSION

Division Two of the Court of Appeals rightly held that as a matter
of first impression, a CR 41 voluntary dismissal without prejudice is not a
“final judgment” under RCW 4.84.330, which provides for prevailing
party attorney’s fees in an action on a contract that contains a unilateral
attorney’s fees provision and defines “prevailing party” as the party in |
whose favor final judgment is rendered.

The Decision is supported by law, and is not in conflict with a
decision »of this Court or another division of the Court of Appeals.

This case does not involve an issue of substantial public interest.
If the public desires a departure from RCW 4.84.330, it can seek redress in
the Legislature. Until then, parties can protect themselves by bargaining
for bilateral attorney’s fees provisions, which Washington courts have
long enforced by awarding attdrney’s fees where appropriate.

. Lastly, Wachovia requests an award of costs and reasonable

attorney’s fees given its need to respond to Kraft’s petition for review.

Wachovia believes such an award is appropriate in light of the attorney’s
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. fees provisions in the subject loan and security documents, equitable
considerations, and the particular facts and circumstances of this case.

RESPECTFULLY SUBMITTED this 30th day of July, 2007.

EISENHOWER & CARLSON, PLLC

ny -

Alexénder S. Kleinberg, WSBA # 34449
Attorneys for Respondent
Wachovia S.B.A. Lending, Inc.
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Certificate of Service

I, Deidre M. Turnbull, am a legal assistant with the firm of
Eisenhower & Carlson, PLLC, and am competent to be a witness herein.

On July 30, 2007, at Tacoma, Washington, I caused a true and
correct copy of Respondent’s Answer to Petition for Review to be served
via ABC Legal Services, Inc. for same-day delivery to:

Douglas N. Kiger

Blado, Stratton & Kiger, P.S.

3408 S. 23rd, 2nd Floor

Tacoma, WA 98405

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

DATED this 30th day of Tuly, 2007, at ‘Tacoma, Washington.

J

Deidre M. Turnbull
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Wachovia SBA Lending v. Kraft
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Court of Appeals of Washington,Division 2.
WACHOVIA SBA LENDING, d/b/a Wachovia
Small Business Capital, a Washington corporation,
Respondent,

V.

Deanna D. KRAFT, individually, Appellant.
No. 34714-8-11.

May 30, 2007.

Background: Creditor brought deficiency . action
against debtor's wife, after foreclosure of
promissory note secured by-deed of trust on debtor's
and wife's North Carolina home. Wife answered
that she was guarantor, and asserted affirmative
defense of choice of remedy under North Carolina

law. The Superior Court, Pierce County, Linda Cj -

Lee, J., denied creditor's motion for summary
judgment, granted creditor's subsequent motion to
dismiss the complaint without prejudice, and
declined to award attorney fees and costs to either
party. Wife appealed.

Holding: The Court of Appeals, Houghton, C.J.,

held that as a matter of first impression, voluntary .

dismissal without prejudice is not a “final judgment,
” within meaning of statute providing for prevailing
party attorney fees in action on contract or lease
which contains unilateral attorney fee provision,
which statute defines prevailing party as the party in
whose favor final judgment is rendered.

Affirmed.
West Headnotes
[1] Appeal and Error 30 €=893(1)

30 Appeal and Error
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30XVI Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court’
30k893(1) k. In General. Most
Cited Cases

Applicability of statute providing for prevailing
party attorney fees, in action on contract or lease

_ which contains unilateral attorney fee provision, is a

question of law, which is reviewed de novo. West's
RCWA 4.84.330. ;

[2] Appeal and Error 30 €=984(5)

30 Appeal and Error
30XVI Review
30XVI(H) Discretion of Lower Court
30k984 Costs and Allowances .

30k984(5) k. Attomeys' Fees. Most
Cited Cases
An award of attorney fees is reviewed for “abuse of
discretion,” that is, whether it was based on tenable
grounds Or reasons. :

[3] Appeal and Error 30 €-893(1)

30 Appeal and Error
30XVI Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most
Cited Cases

‘Where the meaning of an attorney fee statute is at

issue, the trial court's decision to award or not
award attorney fees is reviewed de novo as a
question of law.

[4] Costs 102 €194.32

102 Costs
102VIII Attorney Fees
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102k194.24 Particular Actions or Proceedings
102k194.32 k. Contracts. Most Cited
Cases

Costs 102 €194.34

102 Costs
102VIII Attorney Fees
102k194.24 Particular Actions or Proceedings
102k194.34 k. Leases. Most Cited Cases

Where the statute providing for prevailing party
attorney fees in action on contract or lease which
contains unilateral attorney fee provision is
applicable, awarding attorney fees is mandatory.
West's RCWA 4.84.330.

[5] Costs 102 €194.32

102 Costs
102VIII Attorney Fees .
102k194.24 Particular Actions or Proceedings
102k194.32 k. Contracts. Most Cited
Cases

Costs 102 €194.34

102 Costs
102VIII Attorney Fees
102k194.24 Particular Actions or Proceedings
102k194.34 k. Leases. Most Cited Cases

For statute providing for prevailing party attorney
fees in action on contract or lease which contains
unilateral attorney fee provision to be applicable:
(1) action must be on contract or lease; (2) contract
or lease must contain unilateral attorney fee
provision; and (3) there must be a prevailing party.
West's RCWA 4.84.330.

[6] Costs 102 €194.32
102 Costs
102VIII Attorney Fees
102k194.24 Particular Actions or Proceedings
102k194.32 k. Contracts. Most Cited
Cases

Costs 102 €194.34

102 Costs
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102VIII Attorney Fees
102k194.24 Particular Actions or Proceedings
102k194.34 k. Leases. Most Cited Cases

The mere allegation of an enforceable contract
containing a unilateral attorney fee provision
satisfies the first two requirements of statute
providing for prevailing party attorney fees in
action on contract or lease which contains unilateral
attorney fee provision, which requirements are: (1)
action must be on contract or lease, and (2) contract
or lease must contain unilateral attorney fee
provision. West's RCWA 4.84.330.

[7] Costs 102 €194.32

102 Costs
102VIII Attorney Fees _
102k194.24 Particular Actions or Proceedings

102k194.32 k. Contracts. Most Cited
Cases
Under statute providing for prevailing party
attorney fees in action on contract or lease which
contains unilateral attorney fee provision, defendant
generally prevails by successfully defending a
contract action. West's RCWA 4.84.330.

[8] Statutes 361 €=181(1)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k181 In General
361k181(1) k. In General. Most
Cited Cases

Statutes 361 €184

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k184 k. Policy and Purpose of Act.
Most Cited Cases
The primary goal of statutory interpretation is to
ascertain and give effect to the legislature's intent
and purpose.

[9] Statutes 361 €205
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361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
_ 361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k205 k. In General. Most Cited
Cases

Statutes 361 €206

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Constructlon

361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k206 k. Giving Effect to Entire

Statute. Most Cited Cases
When interpreting a statute, the court must consider
the statute as a whole and give all its language
effect.

[10] Statutes 361 €223.2(.5)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k223 Construction with Reference to
Other Statutes
361k2232 Statutes Relating to the
Same Subject Matter in General
361k223.2(.5) k. In General. Most
Cited Cases
The court reviews related statutes as a means of
identifying legislative intent.

[11] Statutes 361 €190

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language
361k190 k. Existence of Ambiguity.
Most Cited Cases
The court resorts to statutory construction only if
the statute can reasonably be interpreted in more
than one way.

[12] Costs 102 €-194.48
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102 Costs

102VIII Attorney Fees

102k194.48 k. On Dismissal, Nonsuit,
Default, or Settlement. Most Cited Cases
A voluntary dismissal without prejudice is not a «
final judgment,” within meaning of statute
providing for prevailing party attomey fees in
action on contract or lease which contains unilateral
attorney fee provision, which statute defines
prevailing party as the party in whose favor final
judgment is rendered; voluntary dismissal without
prejudice is not a formal decision or determination
which leaves nothing further to be determined by
the court, since plaintiff is free to file a new action
against defendant. West's RCWA" 4.84.330; CR

41(a)4).
[13] Judgment 228 €217

228 Judgment
228V1 On Trial of Issues

228VI(A) Rendition, Form, and Requisites in

General
228k217 k. Final Judgment. Most Cited

Cases
“Final judgment” is any court order having
preclusive effect.

[14] Judgment 228 €1 -

228 Judgment
2281 Nature and Essentials in General
228kl k. Nature of Judgment in General.
Most Cited Cases
“Judgment” means a formal decision or
determination given in a cause by a court of law or
other tribunal.

[15] Pretrial Procedure 307A €=517.1

307A Pretrial Procedure
307AIII Dismissal
307AIlI(A) Voluntary Dismissal
307Ak517 Effect |

307Ak517.1 k. In General. Most Cited
Cases
The effect of a voluntary dismissal of a complaint is
to render the proceedings a nullity and leave the
parties as if the action had never been brought. CR
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41.
[16] Costs 102 €194.32

102 Costs
102VIII Attorney Fees
102k194.24 Particular Actions or Proceedings
102k194.32 k. Contracts. Most Cited
Cases

Costs 102 €=194.34

102 Costs
102VIII Attorney Fees
102k194.24 Particular Actions or Proceedings

102k194.34 k. Leases. Most Cited Cases
The purpose of the statute providing for prevailing
party attorney fees in action on contract or lease
which contains unilateral attorney fee provision is
remedial, i.e., unilateral attorney fee provisions are
to be applied bilaterally. West's RCWA 4.84.330.

*1272 Douglas N. Kiger, Blado Kiger PS, Tacoma,
WA, for Appellant.

Alexander Sether Kleinberg, Eisenhower &
Carlson PLLC, Tacoma, WA, for Respondent.
HOUGHTON, C.J.

9 1 Deanna Kraft appeals the trial court's refusal to
award her attorney fees under RCW 4.84.330 and
costs under RCW 4.84.010, .060, and .080. We
affirm.

Fact

9 2 In June 1997, Kraft's husband (now her former
husband) took out a Small Business Administration
Loan (Loan) from Wachovia SBA Lending, Inc.
d/b/a Wachovia Small Business Capital in order to
purchase a home and an in-home veterinary
business. Kraft's husband executed a Small
Business Administration Promissory Note (Note),
secured by a Deed of Trust on Kraft and her
husband's North Carolina home. Kraft did not sign
the Note. Kraft executed a Small Business
Administration Guaranty (Guaranty) in connection
with the Note. Wachovia claims to hold *1273 the
Guaranty signed by Kraft and secured by the Deed
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Page 4

of Trust on the North Carolina home.

9 3 By the terms of the Guaranty, the debtor
agreed to pay all sums owed to the holder of an
underlying Note, which Wachovia also claims to
hold. The Note requires the debtor to pay *
reasonable attorney's fees and costs” incurred in
satisfaction of the debt.FN! Clerk's Papers (CP) at
32. The Note does not require the holder to pay
the debtor's attorney fees or costs. Thus, the Note
and Guaranty, if enforceable, require Kraft to pay
Wachovia's attorney fees and costs but do not
require Wachovia to pay Kraft's attorney fees or
costs,

FNI1. Specifically, the Note states, “The
undersigned shall pay all expenses of any
nature, whether incurred in or out of court ..
.“including but not limited to reasonable
attorney's fees and costs, which Holder
may deem necessary or proper in
connection with the satisfaction of the
indebtedness.” Clerk's Papers at 32.

9 4 Under the Deed of Trust, Wachovia
foreclosed on Kraft's former residence in North
Carolina. Wachovia then sued Kraft on the Note
and Guaranty in Pierce County Superior Court,
seeking a deficiency balance of $78,196.77.7N2
Kraft answered that she was the guarantor, but she
pleaded North Carolina law and, among others, the
affirmative defense of choice of remedy.

FN2. Wachovia also alleged unjust
enrichment. But it does not explain how,
if at all, that action bears on the present
appeal. Accordingly, we do not consider
it. See RAP 10.3(b); State v. Dennison,
115 Wash.2d 609, 629, 801 P.2d 193
(1990). :

“§ 5 Wachovia unsuccessfully moved for summary

judgment. Over Kraft's objection, Wachovia then
sought leave to dismiss its - complaint without
prejudice, which the court granted. See CR
41(a)(1)(B), (a)(4). Kraft asked the trial court to
reserve the issue of attorney fees and costs. The
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trial court apparently refused to reserve the issue of
attorney fees because “it may hang out there for
eternity if the parties do decide to settle and go
away and never inform this Court.” ™3 Report of
Proceedings at 12. The trial court declined to
award attorney fees and costs to either party. Kraft
appeals.FN4

FN3. The parties dispute whether the trial
court refused to reserve the issue or instead
decided Kraft was not entitled to attorney
fees. Our review of the record indicates the
trial court did not rule on the award of
attorney fees but rather refused Kraft's
motion to reserve the issue. Our
understanding is bolstered by the fact that
the motion before the trial court was for
the reservation of the issue.

FN4. Kraft appealed the order dismissing
Wachovia's suit without prejudice, a
non-appealable order under RAP 2.2(a)(3).

See Am. States Ins. Co. v. Chun, 127
Wash.2d 249, 254, 897 P.2d 362 (1995);
Munden v. Hazelrigg, 105 Wash.2d 39,
42-44, 711 P2d 295 (1985). Our
Commissioner properly allowed the appeal
to proceed only to the extent Kraft claims
attorney fees under RCW 4.84.330. See
Allahyari v. Carter Subaru, 78 Wash.App.
518,521 n. 2,897 P.2d 413 (1995).

Analysis

7 6 Kraft relies on RCW 4.84.330 ™5 and argues
the trial court erred in failing to reserve the attorney
fees issue and allowing her to show her prevailing
party attorney fees and costs. She urges de novo
review.

FN5. RCW 4.84.330 provides:

In any action on a contract or lease entered
into after September 21, 1977, where such
contract or lease specifically provides that
attorney's fees and costs, which are
incurred to enforce the provisions of such
contract or lease, shall be awarded to one
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of the parties, the prevailing party, whether
he is the party specified in the contract or
lease or not, shall be entitled to reasonable
attorney's fees in addition to costs and
necessary disbursements.

Attorney's fees provided for by this section
shall not be subject to waiver by the parties
to any contract or lease which is entered
into after September 21, 1977. Any
provision in any such contract or lease
which provides for a waiver of attorney's
fees is void.

As used in this section “prevailing party”
means the party in whose favor final
judgment is rendered. '

T 7 Wachovia argues RCW 4.84.330 will not
support an award of attorney fees because a
voluntary dismissal without prejudice is not a “final
judgment” .within the statute's meaning. Resp't's
Br. at 10-12. Wachovia asserts that where the
plaintiff takes a voluntary dismissal without
prejudice, we must review the denial of attorney
fees for manifest abuse discretion. Thus, we first
identify the appropriate standard of review.

[1] § 8 The applicability of RCW 4.84.330 is a
question of law. *1274Quality Food Ctrs. v. Mary
Jewell T, LL.C., 134 Wash.App. 814, 817, 142
P.3d 206 (2006). We review questions of law de
novo. Mohr v. Grant, 153 Wash.2d 812, 823, 108
P.3d 768 (2005).

[21[3][4] § 9 Wachovia is correct that we review
an award of attorney fees for abuse of discretion,
that is, whether it was based on tenable grounds or
reasons. Taliesen Corp. v. Razore Land Co., 135
Wash.App. 106, 141, 144 P.3d 1185 (2006). But
where the meaning of an attorney fee statute is at
issue, we review the decision to award or not award
attorney fees de novo as a question of law.FN6
Keystone Masonry, Inc. v. Garco Constr., Inc., 135
Wash.App. 927, 936-37, 147 P.3d 610 (2006)
(attorney fees on change of venue under RCW
4.12.090).

FN6. Moreover, where RCW 4.84.330
applies, awarding attorney fees is
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mandatory. Singleton, 108 Wash.2d at
729, 742 P.2d 1224 (“[a]n “interpretation
allowing the trial court to deny recovery of
reasonable attorney's fees at its discretion
or whim would render the statute
meaningless™); Transpac Dev., Inc. v. Oh,
132 Wash.App. 212, 217, 130 P.3d 892
(2006).

Attomey Fees

[51[6] § 10 For RCW 4.84.330 to apply: (1) the
action must be “on a contract or lease,” (2) the
contract must contain a unilateral attorney fee or
cost provision, and (3) there must be a “prevailing
party.” RCW 4.84.330. The mere allegation of an
enforceable contract containing a unilateral attorney
fee provision satisfies the statute’'s first two
requirements. Labriola v. Pollard Group, Inc., 152
Wash.2d 828, 839, 100 P.3d 791 (2004). Here, the
parties agree the Note contains a unilateral attorney
fee provision incorporated to the Guaranty. The
narrow question remains whether the trial court's
dismissal without prejudice is within RCW 4.84.330
's “prevailing party” language.

[71 § 11 Under RCW 4.84.330, the defendant
generally prevails by successfully defending a
contract action. Mike's Painting, Inc. v. Carter
Welsh, Inc., 95 Wash.App. 64, 68, 975 P.2d 532
(1999). The defendant also generally prevails
where the plaintiff voluntarily dismisses its action
under CR 41. Anderson v. Gold Seal Vineyards,
Inc., 81 Wash.2d 863, 867-68, 505 P.2d 790 (1973)
FN7 (construing former RCW 4.28.185 (1959));
Escude v. King County Pub. Hosp. Dist. No. 2, 117
Wash.App. 183, 193, 69 P.3d 895 (2003)
(construing RCW 4.84.185); Marassi v. Lau, 71
Wash.App. 912, 918-19, 859 P.2d 605 (1993)
(construing RCW 4.84.330); W. Stud Welding, Inc.
v. Omark Indus., Inc., 43 Wash.App. 293, 295-96,
716 P.2d 959 (1986) (construing RCW 4.84.330).
But the applicability of RCW 4.84.330 to a CR 41
dismissal without prejudice is a matter of first
impression.

FN7. More specifically, Anderson applied
the long-arm statute, former RCW
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4.28.185 (1959). 81 Wash.2d at 868, 505
P2d 790. That statute then and now
provides attomey fees for the out-of-state
defendant who “prevails in the action,” but
it does not define “prevail.” RCW
4.28.185(5). Escude,  Marassi, and
Western Stud Welding considered CR 41
dismissals with prejudice. Escude v. King
County Pub. Hosp. Dist. No. 2, 117
Wash.App. 183, 190, 69 P.3d 895 (2003);
Marassi v. Lau, 71 Wash.App. 912, 914,
920, 859 P.2d 605 (1993); W. Stud
Welding, Inc. v. Omark Indus. Inc., 43
Wash.App. 293, 295, 716 P.2d 959 (1986)
. It is not clear whether the Anderson
court considered a dismissal with or
without prejudice. 81 Wash.2d at 864, 505
P.2d 790.

[8][9][10][11] q 12 “The primary goal of statutory
interpretation is to ascertain and give effect to the
legislature's intent and purpose.” In re Seattle

" Popular Monorail Auth, 155 Wash.2d 612, 627,

121 P.3d 1166 (2005). We must consider the
statute as a whole and give all its language effect.
Seattle Popular Monorail Auth., 155 Wash.2d at
627, 121 P.3d 1166. We review related statutes as
a means of identifying. legislative intent. Seattle
Popular Monorail Auth., 155 Wash.2d at 627, 121
P3d 1166. We resort to statutory construction
only if the statute can reasonably be interpreted in
more than one way. Pub. Util. Dist. No. 2 v. N. Am.
Foreign Trade Zone Indus., L.L.C., 159 Wash.2d
555, 566-67, 151 P.3d 176 (2007).

[121[13] § 13 The statute defines “prevailing party”
as “the party in whose favor final judgment is
rendered.” RCW 4.84.330. The statute does not
define “final judgment.” RCW 4.84.330. The term
“final judgment” is facially unambiguous-it refers to
any court order having preclusive effect. Thus, we
refer to Webster's Third New International *1275
Dictionary. See Sleasman v. City of Lacey, 159
Wash.2d 639, 643, 151 P.3d 990 (2007) (where a
statute is unambiguous, resorting to dictionary is
appropriate). “Final,” in its legal sense, means

ending acourt action or proceeding leaving nothing
further to be determined by the court or to be done
except the administrative execution of the court's
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finding but not precluding an appeal-used of a court
order, decision, judgment, decree, or sentence;
compare interlocutory: being a court finding that is
conclusive as to jurisdiction and precluding the
right to appeal to or continue the case in any other
court upon the merits.

Webster's Third New Intern'l Dictionary 851 (2002).

[14] § 14 “Judgment,” in its legal sense, means “a
formal decision or determination given in a cause
by a court of law or other tribunal.” Webster's,
supra, at 1223. Black's Law Dictionary similarly
defines “final judgment” as “[a] court's last action
that settles the rights of the parties and disposes of
all issues in controversy, except for the award of
costs (and, sometimes, attorney's fees) and
enforcement of the judgment.” Black's Law
Dictionary 859 (8th ed.2004).

[15] § 15 As we have previously stated in the
attorney fee context, “the effect of a voluntary
dismissal ‘is to render the proceedings a nullity and
leave the parties as if the action had never been
brought.” ” Beckman v. Wilcox, 96 Wash.App.
355, 359, 979 P.2d 890 (1999) (quoting Bonneville
Assocs., Ltd. P'ship v. Barram, 165 F.3d 1360,

1364 (Fed.Cir.1999)) (internal quotation marks.

omitted). In Beckman, we held a condemnee to be
the prevailing party under RCW 8.24.030 where the
condemnor took a voluntary dismissal without
prejudice. 96 Wash.App. at 358, 365-66, 979 P.2d
890. But we reasoned that the statute at issue did
not predicate attorney fees on the entry of judgment,
Beckman, 96 Wash.App. at 361-62, 979 P.2d 890.
In contrast, the statute does precisely that-expressly
requiring a “final judgment” before we may deem
either party a “prevailing party.” ™8 A voluntary
dismissal without prejudice is not a final judgment
because it is not “a formal decision or determination
” “leaving nothing further to be determined by the
court.” Webster's, supra, at 1223, 851; accord
State v. Taylor, 150 Wash.2d 599, 601, 80 P.3d 605
(2003). (dismissal without prejudice is not “final”).
Wachovia is free to file a new action against Kraft,
leaving final judgment on their dispute for a future
day. '

Page 8 of 9

Page 7

FN8. The legislature does not explain, nor
can we divine, its intent. and purpose in so
limiting RCW 4.84.330. The only other
statute that defines “prevailing party” in
terms of “final judgment” is RCW
49.44.135. That statute, adopted eight
years after RCW 4.84.330, allows attorney
fees in actions alleging an employer's
violation of RCW 49.44,120 (general
prohibition on employers requiring that
employees take lie detector tests). Under
RCW 49.44.135(3), a court may, under
RCW 4.84.185 (reasonable expenses for
frivolous claims), “award any prevailing
party against whom an action has been
brought for a violation of RCW 49.44.120
reasonable expenses and attorneys' fees
upon final judgment and written findings
by the trial judge that the action was
frivolous and advanced without reasonable
cause.” (Emphasis added.) But the same
statute allows a court to award “reasonable
attorneys' fees and costs to the prevailing
employee or prospective employee”
without any such limitation. RCW
49.44.135(2). The clear purpose of
chapter 49.44 RCW is to protect
employees and potential employees from
unfair labor practices. It follows that
employers should be required to meet a
more restrictive standard for attorney fees.
No similar policy rationale apparently
underlies RCW 4.84.330. Indeed that
statute, as written, permits a contract
containing a unilateral attorney fee
provision to be tested against summary
judgment and later dismissed without the
legislature's reciprocal purpose coming
due. But “[t]he reason that an order of
voluntary dismissal is not a final judgment
is for the protection of plaintiffs by
allowing the litigation to continue under
certain circumstances. It is not for the
purpose of precluding attorney fees to a
defendant who has ‘prevailed’ as things
stand at that point.” Walji v. Candyco, Inc.,
57 Wash.App. 284, 289, 787 P.2d 946
(1990).
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[16] § 16 We note the purpose behind RCW
4.84.330 is remedial-unilateral attorney fee
provisions are to be applied bilaterally. Quality
Food Ctrs., 134 Wash.App. at 817, 142 P.3d 206.
Kraft's argument is eminently compelling-that,
given this purpose, a plaintiff should not be
permitted to avoid attorney fee reciprocity after
having tested his or her claim against summary
judgment and causing the defendant to incur costs
and attorney fees for naught. But given the
definition of “final judgment,” we cannot say *1276
that the legislature intended a suit dismissed without
prejudice to yield a “prevailing party” under RCW
4.84.330N°  Accordingly, under the plain
language of the statute, Kraft's request for attorney
fees is misplaced, and we must affirm, although on
other grounds, the trial court's refusal to reserve the
attorney fee issue.FN10

FN9. We note that it is for the legislature
to correct any injustice that its RCW
4.84.330 language may have inadvertently
created.

FN10. Whether Kraft can  seek
reimbursement for attorney fees if
Wachovia refiles its action is not before us.

9 17 Kraft also argues the trial court erred in
refusing to award her statutory costs, inciuding the
nominal attorney fees provided under RCW
4.84.010, .060, and .080. But the ftrial court
correctly noted that CR 41(d) allows it to impose
costs on further action by the plaintiff. The trial
courts have discretion to award statutory costs after
a plaintiffs voluntary dismissal. Anderson, 81
Wash.2d at 865, 505 P.2d 790. On this point, the
trial court ruled on a tenable basis. Kraft does not
show the trial court abused its discretion.
Therefore, we affirm the trial court's denial of
statutory costs and attorney fees.

Attorney Fees on Appeal
9 18 Both parties request attorney fees on appeal,

relying on. RAP 18.1. That rule authorizes the
award of attorney fees on appeal where “applicable

Page 9 of 9

Page §

law grants to a party the right to recover reasonable
attorney fees.” RAP 18.1(a). Here, the applicable
law is RCW 4.84.330, which under our holding
does not permit either party to recover attorney fees
where the plaintiff takes a CR 41 dismissal without
prejudice. Accordingly, neither party is awarded
attorney fees on appeal.

9 19 We hold a CR 41 voluntary dismissal without
prejudice is not a “final judgment” within the
meaning of RCW 4.84.330's “prevailing party”
language and affirm the trial court.

We concur: ARMSTRONG and HUNT, JJ.
Wash.App. Div. 2,2007.

Wachovia SBA Lending v. Kraft

158 P.3d 1271

END OF DOCUMENT
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RCW 4.84.330 :

Actions on contract or lease which provides that attorney's fees and costs incurred to enforce
provisions be awarded to one of parties -- Prevailing party entitled to attorney's fees -- Waiver
prohibited. '

In any action on a contract or lease entered into after September 21, 1977, where such contract or lease
specifically provides that attorney's fees and costs, which are incurred to enforce the provisions of such
contract or lease, shall be awarded to one of the parties, the prevailing party, whether he is the party
specified in the contract or lease or not, shall be entitled to reasonable attorney's fees in addition to costs
and necessary disbursements.

Attorney's fees provided for by this section shall not be subject to waiver by the parties to any
contract or lease which is entered into after September 21, 1977. Any provision in any such contract or
lease which provides for a waiver of attorney's fees is void.

As used in this section "prevailing party" means the party in whose favor final judgment is rendered.

[1977 ex.s. ¢ 203 §‘ 1.]

http://www.mrsc.org/mc/rew/RCW%20%20%204%20%20TITLE/RCW%20%20%204%2... 7/30/2007
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ok kdkk kkkkkk

BE IT REMEMBERED that on Monday, the 20th day of
MARCH, 2006, at 9:09 a.m., at Pierce County Superior Court,

Department 19, 930 Tacoma Avenﬁe South, Tacoma, Washington,

before THE HONORABLE LINDA CJ LEE and reported by Dianne Y.

Wilson, CCR-RPR, the following proceedings were had, to

wit:

khkkhkhkk *hkhrkk

'THE COURT: Please be seated.
Calling the case of Wachovia SBA Lending Inc., v.

Deanna D. Kraft; Cause No. 05-2-11846-1. Are the parties
present and ready to proceed in this matter? |

MR. KLEINBERG: Yes, your Honor.

THE COURT: All right. If I could have
attorneys identify thémselves for fhe record, please?

MR. KLEINBERG: Your Honor, Alex Kleinberg

here on behalf of the plaintiff Wachovia SBA Lending, Inc.
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MR. KIGERf Doug Kiger here present on behalf
of Deanna Kraft. |

THE COURT: Please proceed.

MR. KLEINBERG: Your Honor, we're here today
on plaintiff's motion and order for voluntary dismissal
withou£ prejudice. This is the first time the plaintiff
has filed this lawsuit. And at issue is whether or not the
dismissal would be with or without prejudice here. And at
this time, your Honor, I'll present plaintiff's motion to
fhe Court. 1I've given Mr. Kiger a copy as well.

THE COURTf Is there a dispute as‘to.whether
this is with prejudice or withOut prejﬁdice?

MR. KLEINBERG; Well, yes; there appears to
be, your Honor. |

THE COURT: All right. Please proceed.

MR. KLEINBERG: Again, this is the first time
that the plaintiff has filed suit in this matter. Now,
under CR 41(a) and applicable case law, a trial court's
discretion to order dismissal with prejudice should only be
exercised in limited circdmstances where dismissal without .
prejudice would be pointless.

I've attached a case that I believe is on point to
ﬁlaintiff's motion. This is a Division 1 Court of Appeals
case, Escude v. King County Public Hospital, 117

Wn.App.183, 2004. And in essence what the Escude case held
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was the dismissal with prejudice should only be done in
really extreme circumstances in which it would be pointless
to dismiss a case without prejudice.

Escude involved actually three consolidated cases.
And in the first set‘of cases, tHe appellate court held
that the trial court's dismissal with prejudice of two
lawsuits was proper where the various applicable statutes
of limitations had run. And I've highlighted some relevant
portions of the Escude opinion that's attached there.

Also, regarding the second set of cases that was
consolidated in this Escude appeal, the court held that the
dismissal with prejhdice of the second set of élaims was
proper where the claimants had conceded in a response to
opposing -- the opposing side's motion for summary judgment
thaf their claims in a seﬁse were bafred and no longer
viable. |

So in both those cases it was clear, crystal clear,
that the parties that had their claims dismissed with
prejudice réally had no viable cause of action.

Now, in this case we have an entirely different
story. And, you know, unless your Honor wants to hear
additional background, I will not get into that. But
again, this is the first.time the plaintiff has filed its

lawsuit. We have a six-year statute of limitation that

applies here to plaintiff's breach of contract action. And
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there appears to be approximately four more years left
there in that action.

And based on the applicable case law and my reading
of CR 41(a), I see really no reason to dismiss this case
with prejudice, given that plaintiff's claims are still
viable.

MR. KIGER: I have provided counsel actuaily
copies of the statute of limitations from North'Caroliné
and Washington, -and I can hand those forward.

It's our position that thevstatute of limitations
is one year on a deficiency judgment following a
foreclosure, which 'is whaf this\really is. There wasn't
any dispute that this was a suit for‘deficiency judgment
about three weeks ago on summary judgment, and now it's
Wachovia's position that this is a breach of contract case.
It's our position that it's a deficiency judgment. That's
why we're asking that it be dismissed with prejudice,
because the oﬁe—year statute of limitations has run.

And then we're élso asking that the Court just .
reserve jurisdiction to award attorneys' fees, with
defendant as a prevailing party.

I attached a case, Marassi v. Lau, which basically
says that when a plaintiff dismisses a case voluntarily,
either with or without prejudice, the Court does retain

jurisdiction to consider an award of fees. BAnd if the
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Court would just reserve that issue, I can talk to my
client about‘bringing a motion at a later time for that, as
long as the Court reserves jurisdiction.

| - MR. KLEINBERG: Your Honor, one of the reasons
that we're seeking to dismiss this lawsuit without
prejudice is that the parties are in -- were unable after
the hearing on plaintiff's motion for summary judgment to
agree to extend the trial date.

In addition, there haveibeen ongoing settlement
discussions, going back approximatelyvthree months. The
defendant and the plaintiff split the cost of an appraisal
on the defendant's home to'try to work out a settlement in

this matter. As of last week, last Friday, actually, my

,client was told that it would be willing to settle this

matter,'but the defendant had changed her position
regarding that.

‘Regarding the choice of law issue, I was not going
to raise this, but now of course it appears relevant.
These haven't been decided. And that was one of the
concerns that the Court had expressed back several weeks
ago regarding the motion for summary judgment. So we can't
say at this point as to whether North Carolina or
Washington law is applyiﬁg with respect to anything in this
case, let alone statutes of limitations or deficiency

judgments. This is the first that I've heard that counsel
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is asserting a one-year statute of limitations in this
case. |

These are issues that can be resolved safely
between the parties subsequently, by filing an additional
lawsuit, if need be, and if the parties are not able to
work out a settlement in this case, which, frankly, I think
they would be able tof

THE COURT: Thank you.

I think what I'd like to do is take a brief recess
so I can review.the case iaw that's been handed up to the
Court as this argumenﬁ has been proceeding. And I will
give a decision in about ten minutes.

MR. KIGER: Okay.

MR. KLEINBERG: Okay.

(Pause in the proceedings.)

THE COURT: We are back on the record in the
case of Wachovia SBA Lending v. Kraft, Cause
No. 05-2-11846-1.

MR. KLEINBERG: Your Honor, if I may, before
the Court issues it's ruling, may I make one more point?

THE COURT: The Court has heard argument. The
Court is ready to make its ruling.

MR. KLEINBERG: Okay.

THE COURT: You were given the opportunity to

argue, not only argue your opening but a rebuttal. Is this
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going to be a critical point? Go ahead.

MR. KLEINBERG: I'1l make it very brief, your
Honor. The plaintiff has asserted twobcauses of action
here, breach of guaranty, a written contract, and also an
equitable ciaim of unjust enrichment. This is the first
I've heard today of any sort of statuﬁe of limitations
issue. This is not raised in defendant's answer. If the
Court is disinclined to grant plaintiff's motion based on a
Statute of limitations argument, then I would ask it to:

consider these points that really are determining whether

plaintiff has any remedy here. This is the first, again,

that we have heard of a statute of limitations, your Honor.
That's all I have to say.

THE COURT: Anything further, Mr. Kiger?

MR. KIGER: No.

THE COURT: All right. Under the civil rules,
specifically Civil Rule 41(a) (4), this Court does have the
discretion in limited circumstance to dismiss a case under
a voluntary nonsuit with'prejudice, only if dismissing it
without prejudice would be pointless.

In the case provided to the Court, Escude v. King
County Public Hospital District No. 2 -- I've reviewed that
case, and it was provided by both Mr. Kleinberg and
Mr. Kiger. I've reviewed the three cases, the three.

situations under which the trial court dismissed a
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voluntary nonsuit with prejudice. And I find that all
three situations are not applicable here.

First of all, with regard to the first case, Escude
v. King County Public District No. 2, the court only
dismissed with prejudice those claims that were conceded
during a summary.judgment motion.

With regard to the second, Fleming v. Lease
Crutcher, the court noted that the defendant had been
diémissed on a summary judgment, and then the voluntary
nonsuit was taken.

With regard to the third, Anderson v. Lease
Crutcher, the céurt granted a voluntary nonsuit with
prejudice due to the runniﬁg of the applicable statutes of
limitation.

As Mr. Kleinberg astutely noted, this Court did not
decide what law applies in this case, whether it be North'
Carolina or Washington. Nor does this Court feel it's been
appropriately briefed on the issues to determine whether
the applicable statute of limitations has run on this case
or has not run on this case. |

Also, with the claims of unjust enrichment, which
is an equitable claim, the statutes don't -- no applicablé
statute has been pointed out to this Court as to whether
that has run or not at this poiht.

So this Court will grant the voluntary nonsuit

10
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25

without prejudice.

MR. KIGER: Could we reserve‘the issue of
costs? The other case I sﬁbmitted said that the defendant
is automatically a prevailing party. We would have to
brief the Court dn the issue of whether -- you know, what
types of fees and costs are awarded. But we just want to
reserve that issue, your Honor.

| I believe their proposed order says without fees or
costs, and we just want to reserve thét issue.
That's the Marassi V; Lau case.

THE COURT: Do you have anything to say with

| regard to that issue, Mr. Kleinberg?

MR. KLEINBERG: Well, yes, your Honor. We
don't believe that it would be appropriate, the plaintiff,
that is, to either make a decision today regarding fees and
costs or evén to reserve the issue. You know, each party
here has borne its own costs. This is not going to be the
end of the matter, most likely. And in the event the
plaintiff ultimately prevails, then as the prevailing party
and in accordance with the parties'’ contract, it would
receive fees and costs.

So we would ask that the Court grant the order in

its proposed form as submitted by the plaintiff.

THE ‘COURT: Anything further, Mr. Kiger?

MR. KIGER: Just to reiterate we're not asking

11




10

11

12

13

14

15

16)

17
18
19
20
21
22
23
24

25

Wachovia SBA Lending v. Kraft - 3/20/06

for a decision today; we're just asking that the issue be
reservedf

THE COURT: The problem I have with reserving
this is that it will be hanging out there. And it may hang

out there for eternity if the parties do decide to settle

‘and go away and never inform this Court of that issue.

I believe the civil rule does give the defendant
the opportunity to ask for those fees if Wachovia files
suit again, under the Civil Rule 41.

MR. KIGER: The rule only allows costs, it
doesn't allow fees, is my reading of it.

For what it's worth, I can assure the Court ﬁhat I
will probably file a motion within the week if I could --

Ms. Kraft has other attorneys advise her, you know,

~a North Carolina attorney on this issue. &And it may take a

little while for me to get their cost bill. And we could
certainly let the Court know too if for some reason
Ms. Kraft decides not to file a motion.

MR. KLEINBERG: Your Honor, from what I recall
too under CR 41 and the applicéble case law, the Court does
have the discretion as to whether or not it will reserve or
even decide this issue. And again, I'd like to reiterate
this is the first time plaintiff has filed suit and
dismissed the case. It's not a case where we have had two

or three filings here.

12
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So we would ask that the Court deny the request
here of defendant's counsel and allow each party to bear
its own fees and costs, which seems appropriate. Frankly,
in this case it's a ﬁatter of equity, especially given that

the statute of limitations issue was raised today for the

'first time.

THE COURT: I am going to dismiss this case
without prejudice and without costs.

MR. KLEINBERG: Thank you, your Honor.

THE COURT: Thank you, gentlemen.

MR. KIGER: Thank you.

(Proceedings éoncluded.)

13
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

THE HONORABLE LINDA CJ LEE

DEPARTMENT 19

WACHOVIA SBA LENDING,

d/b/a WACHOVIA SMALL BUSINESS

CAPITAL, a Washington
corporation,

Plaintiff,
vs.
DEANNA D. KRAFT,

Defendant

STATE OF WASHINGTON

COUNTY OF PIERCE

I, Dianne Y. Wilson, Official Reporter of the

INC.,

)
)
)

SS

COA NO. 34714-8-11

NO. 05-2-11846-1

REPORTER'S

CERTIFICATE

Superior Court of the State of Washington, County of

Pierce, do hereby certify that the foregoing is a true and

correct transcript of the proceedings, Plaintiff's Motion

for Voluntary Dismissal Without Prejudice, held in the

above-entitled matter on MARCH 20, 2006.

Dated this 8th day of May, 2006.

Dianne Y. Wiflson, CCR NO. MI-LS-0OD-Y461R0

Official Reporter

Reporter No. 82124
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COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

WACHOVIA SBA LENDING, INC., d/b/a
WACHOVIA SMALL BUSINESS CAPITAL,

a Washington corporation, COA NO. 34714-8-T1

Plaintiff, NO. 05-2-11846-1

)
)
)
)
)
)
vs. ) NOTICE OF FILING
)
DEANNA D. KRAFT, )
)
)

Defendant.

TO: Clerk of the Court of Appeals
Douglas N. Kiger
Alexander S. Kleinberg

PLEASE TAKE NOTICE that pursuant to RAP 9;5(b)
the Verbatim Report of Proceedings in the above-entitled
matter, Plaintiff's Motion for Voluntary Dismissal Without
Prejudice, heard on MARCHVZO, 2006,'before the Honorable
Linda CJ Lee, is hereby filed with the Sﬁperior Court for

forwarding to the Court of Appeals.

Dated this P## day of May , 2006.
—

AZ/%W ‘ (
Dianne Y. Wilson, CCR'NO. WI-LS-OD-Y461R0
Official Reporter Reporter No. 82124
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ax. JAN 26 2006 °M
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: TV CLERK
COUNTY CHER epuTy

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

WACHOVIA SBA LENDING, INC., d/b/a Honorable Beverly G. Grant
WACHOVIA SMALL BUSINESS CAPITAL,
a Washington corporation, NO. 05-2-11846-1
Plaintiff, AFFIDAVIT OF MICHELLE
: SNORGRASS IN SUPPORT OF
Vs. . PLAINTIFF'S MOTION FOR SUMMARY
, : JUDGMENT
DEANNA D. KRAFT, individually,
Defendant.
STATE OF CALIFORNIA )
: ss.
COUNTY OF PLACER : )

MICHELLE SNORGRASS, being first duly sworn on oath, deposes and says:

1. I am employed as a Specjal Assets Manager with Wachovia SBA Lending, Inc.
(“Wachovia”), Plaintiff in the above-referenced matter. I am over 18 years of age, competent to
testify in this matter, and I make this Affidavit based on my personal knowledge of the facts
giving rise to this case and after a review of the records and files refained by Wachovia in this
matter.

2. Wachovia is the legal holder of a U.S. Small Business Administration Promissory
Note dated June 30, 1997 in the principal amount of $172,000.00 executed by Randolph S. Kraft,
Defendant’s ex-husband (“Note”). The Note Secured a commercial loan in the principal amount
of $172,000.00 with an interest rate of the prime rate plus 2.5% per annum, payable in regular
installments (“Loan;’). The Note was secured by a Deed of Trust on the Krafts’ real property in

North Carolina (“Property”). The Note and deed of trust provide that in the event the holder of

AFFIDAVIT OF MICHELLE SNORGRASS IN SUPPORT Of
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 1 EI S ENH OWER 1200 el Fargo Pz

Tacoma, WA 98402

00320218.D0C ’ T Tel: 353.572.4500
- . EISENHOWER & CARLSON, PLLC Fax: 253.272.573
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these instruments forecloses on the deed of trust and sells the Property, Randolph and Deanna
Kraft will be liable for any deficiency balance. The stated purpose of the Loan was for Mr.
Kraft’s veterinary clinic, which was located on the Property.

3. Defendant Deanna D. Kraft executed a Small Business Adrrﬁnistration Guaranty
in connection wifh the Note on June 30, 1997 (“Guaranty”). Wachovia is the legal holder of the
Guaranty. Per the Guaranty, Ms. Kraft unconditionally guaranteed to pay the holder of the Note
and Guaranty in accordance with the terms set forth therein. The Guaranty also provides that,
upon demand, Ms. Kraft shall furnish to Wachovia a financial statement setting forth in
reasonable detail her assets, Liabilities, and net worth. The Guaranty further provides that Ms.
Kraft will pay Wachovia’s costs and attorney’é fees in the event Wachovia must retain an
attorney to collect on the Guaranty. |

4. Randolph S. Kréft filed an individual voluntary Chapter 7 bankruptcy in the
United States Bankruptcy Court for the Western District of Washington at Tacoma under Case
Number 03-50941 on Septembér 29, 2003 (“Kraft Bankruptcy”). Mr. Kraft received his Order
Granting Discharge on January 28, 2004. Mr. Kraft’s obligations under the Note were
discharged in the Kraft Bankruptcy.

5. Wachovia obtained an order granting its Motion for Relief From Stay in the Kraft
Bankruptcy on February 11, 2004. Per this Order, Wachovia foreclosed its deed of trust on the
Property and sold the Property at a foreclosure sale. After applying these proceeds to the
outstanding balance, approximately $78,196.77 is due and owing under the Guaranty.

6. The Guaranty is in default because Wachovia has. demanded payment in full of
the Loan from Ms. Kraft, but she has failed to pay or make payment arrangements.

7. Ms. Kraft will be unjustly enriched unless she repays Wachovia in accordance
with the Guaranty. |

8. Attached hereto as Exhibit A is a true and correct copy of Plaintiff’s Complaint
for Judgment on Guaranty and Unjust Enrichment filed in the instant case on September 19,

2005 (“Complaint™). I have read and reviewed the Complaint, and the contents thereof are true

AFFIDAVIT OF MICHELLE SNORGRASS IN SUPPORT OF
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 2 EI S ENH OWER 1200 Wells Fargo Plaza
1201 Pacific Avenue

Tacoma, WA 98402

00320218.D0C EISENHOWER & CARLSON, PLLC g 233724500
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and correct to the best of my knowledge.

9. Attached hereto as Exhibit B is a true and correct copy of Plaintiff’s Notice and
Motion for Relief from Automatic Stay (65 Beverly Road, Asheville, North Carolina) filed in the
Kraft Bankruptcy (“Bankruptcy Motion™). Attachéd as Exhibit 1 to the Bankruptcy Motion is a
true and correct copy of the Note. Attached as Exhibit 2 to the Bankruptcy Motion is a true and
correct copy of the Deed of Trust. '

10.  Attached as Exhibit C is a true and correct copy of the Guaranty executed by
Defendant Deanna Kraft. Per the Note, Guaranty, and deed of trust, Ms. Kraft and her ex-
husband agreed they wouid be individuaily responsibie for any deficiency balance owing in the
event Plaintiff foreclosed its deed of trust and sold the property at a foreclosure sale. ‘

‘;\\/IICHEEL.E SNORGRASS

SUBSCRIBED AND SWORN to before me thisZ& day of January, 2006, by
Michelle Snorgrass. _

P. O’'LEARY AR T FUDL,
commssmnmss-aszsi Callfomla,reSIdm%t

FHp iy PmedNane 0/ L0
SR> COMM.EXPIRES MAR 13,2009 My Commission expires: ___ 3+ /3 - NG
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BY DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

WACHOVIA SBA LENDING, INC., d/b/a

TIT A ~ A T T3CLCY Iy
WACHOVIA SMALL BUSINESS CAPITAL,

a Washington corporation, NO. 05 2 11846 1
Plaintiff, COMPLAINT FOR JUDGMENT ON
v : GUARANTY AND UNJUST
Vs. ENRICHMENT '

DEANNA D. KRAFT, individually,

Defendant.

COMES NOW the Plaintiff, Wachovia SBA ’Lcnding, Inc. d/b/a Wachovia Small
Business Capital (“Wachovia™), by and through its attorneys, Eisenhower & Carlson, PLLC, and
Alexander S. Kleinberg, and for causes of action against Defendant, asserts and alleges as
follows:

I. PARTIES, JURISDICTION, AND VENUE

1.1  Wachovia is a Washington corporation that has paid all required'taxes and license
fees due and owing to the State of Washington.

1.2 Defendant Deanﬁa D. Kraft is an individual who resides in Técoma, Pierce
County, Washington.

13  This Court has jurisdiction over the subject matter of this action because thié
action involves aspects of Washington law. Venue is proper in Pierce County, Washington
because Defendant resides in Pierce County.

II. FIRST CAUSE OF ACTION: BREACH OF SBA GUARANTY

2.1  Wachovia realleges Paragraphs 1.1 through 1.3 above.

gg;’[ﬁ;;?\/{ﬂ;;??? JUDGMENT ON GUARANTY AND UNJUST EI SENH OWER : ggl]) \:::LSCF:‘I;EE: Ll:a.za

Tacoma, WA 98402
00310032.DOC : ;‘//% N f (T3 \\/7  EISENHOWER & CARLSON, PLLC 1o 225724500

Fax: 253.272.5732
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2.2 Wachovia is the legal holder of a U.S. Small Business Administration Promissory
Note dated June 30, 1997 in the principal amount of $172,000.00 executed by Randolph S. Kraft, -

Defendant’s husband (“Note”). The Note secured a loan in the principal amount of $172,000.00

‘with an interest rate of the prime rate plus 2.5% per annum, payable in regular installments

(“Loan™). Thé Note was secured by a Deed of Trust on the Krafts® real property in North
Carolina (“Property™). The stated puf_pose of the Loan was for Mr. Kraft’s veterinary clinic,
which was located on the Property. |

2.3  Defendant executed a Small Business Administration Guaranty in connecltio;n
with the Note on June 30, 1997 (“Guaranty”). Wachovia 1s the legal holder of the Guaranty. Per
thé Guaranty, Defendant unconditionally guaranteed to pay the holder of the Note and Guaranty
in accordance with the terms set forth therein. The Guaranty further proVides that, upon demand, |
Defendant shall furnish to Wachovia a financial statement setting forth in reasonable detail

Defendant’s assets, liabilities, and net worth. The Guaranty further provides that Defendant will

pay Wachovia’s costs and attorney’s fees in the event Wachovia must institute legal action to

collect on the Guaranty.

2.4  Randolph S. Kraft filed an individual voluntary Chapter 7 bankruptcy in the
United States Bankruptcy Court for the Western District of Washington at Tacoma under Case
Number 03-50941 on September 29, 2003 (“Kraft Balﬂcruptcy”). Mr. Kraft réceived his Order
Granting Discharge on January 28, 2004. Mr. Kraft’s obligations under the Note were
discharged in the Kraft Bankruptcy.

2.5 Wachovia obtained an Order granting its Motion for Relief From Stay in the Kraft
Bankruptcy on February 11, 2004. Per this Order, Wachovia foreclosed its Deed of Trust on the
Property and sold the Property at a foreclosure sale. After applying these proceeds to the
outstanding balance, approximately $78,196.77 is due and owing under the Guaranty.

2.6 The Guaranty is in default because Wachovia has demanded payment in full of
the Loan from Defendant, but Defendant has failed to pay or make payment arrangements.

III. SECOND CAUSE OF ACTION: UNJUST ENRICHMENT

3.1 Wachovia realleges Paragraphs 1.1 through 2.6 above.

gﬁgi&?{{ﬂ;ﬁ?(_)l’; JUDGMENT ON GUARANTY AND UNJUST EI SENH OWER :ig? ::::lﬁs:iﬁ: Ll"elaza
00310032.DOC
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3.2 Defendant will be unjustly enriched unless Defendant repays Wachovia in
accordance with the Guaraiity.

WHEREFORE, having asserted its causes of action against Defendant, Wachovia prays
for the following relief:

1. For judgment against Deanna S. Kraft, individually, in an amount to be proven at
trial, representing the outstanding principal, accruing interest, attorney’s fees, costs, and
expenses owing under the Guaranty; |

| 2. For judgment against D‘eanna S. Kraft, individually, in an amount to be proven at
trial, on Wachovia’s unjust enrichment claim;

3. For an Order directing Defendant to promptly furriish a financial statement to
Wachovia setting forth her assets, liabilities, and net worth in accordance with the Guaranty; and

4. = For such other and further relief as the Court deems just and proper.

DATED this 10th day of August, 2005.

EISENHOWER & CARLSON, PLLC

y Al

Alexander S. Kleinberg, WSBA # 34449
Attorneys for Plaintiff

ggxl;%{?g;?(?l; JUDGMENT ON GUARANTY AND UNJUST EI S ENH OWER gg? :Zi-'}fciiv'iiﬂm
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Terrence J. Donahue The Honorable Philip H. Brandt

Eisenhower & Carlson, PLLC Chapter 7

1200 Wells Fargo Plaza Hearing Date: February 23, 2004
1201 Pacific Avenue Hearing Time: 9:30 a.m.
Tacoma, Washington 98402 4 Response Date: February 9, 2004
Telephone: (253) 572-4500 Hearing Location: Tacoma, WA

Facsimile No.: (253) 272-5732

IN THE UNITED STATES BANKRUPTCY COURT
IN AND FOR THE WESTERN DISTRICT OF WASHINGTON AT TACOMA

In Re: NO. 03-50941-PHB
RANDOLPH SCOTT KRAFT, NOTICE AND MOTION FOR RELIEF
. FROM AUTOMATIC STAY (65
Debtor. BEVERLY ROAD, ASHEVILLE,
NORTH CAROLINA)
NOTICE
TO : Randolph Scott Kraft, Pro Se Debtor

AND TO: Mark D. Waldron, Chapter 7 Trustee
AND TO: U. S. Trustee’s Office

AND TO:  All creditors and parties in interest
AND TO: Clerk of the Court

YOU AND EACH OF YOU are hereby given notice that The Money Store Investment
Corporation doing business as Wachovia Small Business Capital (“Wachovia”) has moved for relief
from antomatic stay concerning property located at 65 Beverly Road, Asheville, North Carolina to
allow it to foreclose its Deed of Trust thereon. Debtor lists the subject property as having a value of
$170,000.00. Wachovia asserts a lien against the property in the amount of $186,785.71.

The hearing on this Motion will be heard on the 23" day of February, 2004, at 9:30 a.m.
in the United States Bankruptcy Court, Courtroom I, 1717 Pacific Avenue, Tacoma,
Washington, and the clerk is requested to note the Motlon on the Motlon calendar for that
date.

YOU ARE FURTHER NOTIFIED that responsive pleadings must be filed with the Court
and served upon the undersigned by February 9, 2004. Failure to.comply with this local rule may be
deemed by the Court as opposition without merit. TF YOU OPPOSE the Motion you must file your
written response with the court clerk, serve two copies to the Judge's chambers and deliver a copy to
the undersigned NOT LATER THAN the RESPONSE DATE which is February 9, 2004.

IF NO RESPONSE IS TIMELY FILED AND SERVED, the Court may, in its discretion,
GRANT THE MOTION PRIOR TO THE HEARING WITHOUT FURTHER NOTICE, and.

strike the hearing.

NOTICE AND MOTION FOR RELIEF FROM | EISENHOWER & CARLSON, PLLC
AUTOMATIC STAY (65 BEVERLY ROAD, 2
ASHVILLE, NORTH CAROLINA) - 1 " TACOMA WASHINGTON 53412

00267638.DOC
PHONE 253-572-4500

FAX 253-272-5732 EXH iB 51{
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MOTION
COMES NOW The Money Store Investment Corporation doing business as Wachovia
Small Business Capital (“Wachovia”) by and through its attorneys, Eisenhower & Carlson, PLLC
and Terrence J. Donahue, and moves the Court pursuant to 11 U.S.C. § 362(d)(1) and (2) for relief
from automatic stay to allow it to forecidse its D-eed of Trust on‘ certain property located at 65 |
Beverly Road, Ashville, North Carolina. This Motion is based on the records and files herein, and
the verification of Hector Perez attached hereto.

BACKGROUND

This Chapter 7 bankruptcy proceeding was filed on November 25, 2003.

Randolph S. Kraft is the debtor herein (“Debtor”).

Mark D. Waldron is the duly Aappointed and acting Chapter 7 Trustee (“Trustee™).

The property subject to this Motion is located at 65 Beverly Road, Asheville, North Carolina.

On or about June 30, 1997, Debtor executed and delivered to Wachovia his Promissory Note
(“Note”) in the amount of $172,000.00. A copy of the Note is attached hereto as Exhibit A and
incorporated herein by this reference. _

To secure the Note, Debtor and Deanna D. Kraﬁ executed and delivered to Wachovia a Deed
of Trust dated June 30, 1997, concerning property located at 65 Beverly Road, Ashville, Buncombe
County, Nofth Carolina, the legal description of which is more fully set forth in said Deed of Trust.
A copy of the Deed of Trust is attached hereto as Exhibit B and incorporated herein by this -
reference. The Deed of Trust was properly recorded in Buncombe County on July 1, 1997.

Pursuant to the terms of the Note, Debtor is required to make monthly payments in the

amount of $1,723.00 on the first day of each month. Debtor has failed to make the required monthly

- payments from February 2002 forward. There are current arrearages in excess of $40,000.00. As of

January 9, 2004, the Note has an outstanding balance of $155,438.46, plus accruing interest and

appraisal fee for a total payoff as of January 9, 2004, of $186,785.71, plus attorneys’ fees and costs.

NOTICE AND MOTION FOR RELIEF FROM | EISENHOWER & CARLSON, PLLC
AUTOMATIC STAY (65 BEVERLY ROAD, 1200 WELLS FARGO PLAZA
ASHVILLE, NORTH CAROLINA) - 2 ' TACOMA WASHIOTON S84tz
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Debtor lists the subject property on Schedule A—Real Property as having a value of
$170,000.00. Wachovia obtained an appraisal of the subject property by Foster Real Estate
Appraisers, Inc. providing the value as of October 13, 2003, of $150,000.00. The cover sheet of the
appraisal from Foster Real Estate Appraisers, Inc. is attached hereto as Exhibit C and incorporated
herein by this re‘ference. Because of the voluminous nature of the appraisal, only the cover sheet is
attached hereto. |

DISCUSSION

11 U.S.C. § 362(d)(1) and (2) provide that the court shall granf relief from automatic stay:

1. for cause, including the lack of adequate protection of an interest in property of such
party in interest;
2. with respect to a stay of an act against property under subsection (a) of this section,

if—
- A) the debtor does not have an equity in such property; and
B) such property is not necessary to an effective reorganization.
In any motion for relief from automatic stay, the party requesting such relief has the burden of proof
on the debtor’s equity in the propertyband the debtor has the burden of proof on all other issues. 11
U.S.C. § 362(g). -
For purposes of 11 U.S.C. § 362(d)(1) the term “cause” is a broad concept that extends
beyond a lack of adequate protection. See e.g. In Re Ashton, 63 B.R. 244 (Bankr. D.N.D. 1986);
Matter of Rutter, 25 B.R. 244 (Bankr. E.D. Mich. 1982). Because there is no clear definition of what

constitutes cause under 11 U.S.C. § 362(d)(1), the courts must determine when relief from the

automatic stay is appropriate on a case by case basis. In Re Castlerock Properties, 781 F.2d 159 (9"

Cir. 1986). In doing so, the courts must consider all the circumstances before it. In Re Opelika Mfg.

Corp., 66 B.R. 444 (Bankr. N.D. TII. 1986).
Herein, there is no equity in the subject property. Rélying on either Debtor’s estimation of

'value under Schedule A of $170,000.00 or the appraised value of $150,000.00, in light of the

'NOTICE AND MOTION FOR RELIEF FROM EISENHOWER & CARLSON, PLLC

AUTOMATIC STAY (65 BEVERLY ROAD, 1200 WELLS PARGO PLAZA
ASHVILLE, NORTH CAROLINA) - 3 . TACOMA, WASETNGTON 55402
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- outstanding balance in excess of $186,000.00 there is no equity in the subject property. Because this

is a Chapter 7 bankruptcy proceeding, the property is not subj ect for a reorganization. Cause exists
for relief from stay under 11 U.S.C. § 362(d)(2). Additionally, Debtor has failed to make the
required monthly payment on the subject property for almost two (2) years. Said delinquency
justiﬁés cause for relief from stay under 11 U.S.C. § 362(d)(1).

Accordingly, Wachovia requests relief from automatic stay to allow it to continue or
commence a foreclosure of the subject Deed of Trust on the real property located in Asheville, North
Carolina and to exercise any and all state rights in the foreclosure thereof, including, if necessary,
replevin and repossession of the subject property and that said relief be granted without delay under
FRBP 4001. -

DATED this Jiﬂ% of January, 2004.

| EISENHOWER & CARLSON, PLLC

By: ( "‘\\ l

‘Tetrence J. Do ue! BSBA #1519
Attorneys achovia Small Business,

Capital
NOTICE AND MOTION FOR RELIEF FROM EISENHOWER & CARLSON, PLLC
AUTOMATIC STAY (65 BEVERLY ROAD, 1200 WELLS FARGO PLAZA
ASHVILLE, NORTH CAROLINA) - 4 TACOMA, SASHINGTON 33402
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STATE OF CALIFORNIA g
ss.

COUNTY OF PLACER )

Hector Perez, being first duly sworn, on oath deposes and says:

That I am Special Assets Manager and make this verification based on my own personal
knowledge and review of Wachovia Small Business Capital’s records and files concerning this

matter. Having read the foregoing Motion for Relief from Automatic Stay, the undersigned verifies
that the information contained therein is true and correct and that the documents attached hereto are

true and correct copies of the originals of the same.

BN
- Vv

Hector Perez

SIGNED AND SWORN to before me on this / ﬂay of January, 2004, by Hector Perez.

/oA,

o A
[ 0 (o]
OYcp ?’ Vico
Name of Noftary Public
NOTARY PUBLIC ,
' 3-16-06
My Appointment Expires
JOYCE 8. AVICO
i Cormmisaion # 1343878
g Notry Public - Califomia £
Piacar County
My Cerrm, Sxpires Mar 16, 2008
LIS
‘NOTICE AND MOTION FOR.RELIEF FROM EISENHOWER & CARLSOR, PLLC
AUTOMATIC STAY (65 BEVERLY ROAD, . 1200 WELLS s FLAZA
ASHVILLE, NORTH CAROLINA) - 5 : TACOMA, WABINGTON 52422
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OMB Approvad No. 32450201
U.S. Small Business Administration SBA LOAN NUMBER
‘NOTE PLP-1055574004
Asheville. NC
(City and State)
$172.000.00 (Date) ___ June 30 , 19 97_

For value received, the undersigned promises to-pay to the orderof; ***"*****veevevrervrrvvavscvrans

FARS AP E AR AR IR AN TN RN RNRON S TheMoneyStorelnvestmentCorporation"""’"""""""'""""
(Payes)

at its office in the city of Sacramento , State of California

> FEPRTEC N e

or at holder's option, at such other place as may be designated from time to me by the holder

=! e

***One Hundred Seventy-Two Thousand Doliars and No Cents {$172,000.00)

(Wi out amount)
with interest on unpaid principal computed from the date of each advance to the undersigned atthe rate of Prime +2.500

percent per annum, payment to be made in installments as foliows:

One instaliment of interest oniy will be payabie on the first day of the month following date of Note. Then,
equai monthly instaliments of principal and interest in the amount of $1,723.00 will be due on the first day of
the second month foliowing date of Note and on the first day of each and every month thereafter, uniess the
amount of any instaliment changes pursuant hereto. The balance of principal and accrued interest shall be
payable on or before Twenty-One (21) years from date of Note. The initial interest rate shall be Ten and
Three-Quarters Percent (10.750%) per annum. Each payment shall be applied first to the interest accrued to
the date of receipt of said payment, and the balance, i any, to principal. The interest rate shail not exceed the
rate allowabie under Federai or State Usury laws, whichever is applicable.

This is a variable interest rate loan in which the interest rate will fluctuate in accordance with the Prime Rate
pubiished in the Wall Street Journal. The interest rate (spread) to be added to the Prime Rate at the beginning
of each adjustment period will be Two and One-Half Percent (2.500%). Each adjustment period will be thrae
months beginning on the first business day of the caiendar quarter following date of first disbursement.
Adjustment periods and calendar quarters shall commence on the first business day of January, April, July
and October,

The interest rate on this Note shall increase or decrease by adding the interest rate spread to the Prime Rate
as of the beginning of each adjustment periad. ‘

Upon any change in the note intereast rate, the above monthly principal and interest payment shall be adjusted
to amortize the remaining loan balance in equal monthly payments of principal and interest over the remaining
term of the loan.

Lender shall give written notice to Borrower of each incrsase or decrease in the interest rate within thirty (30)
cays after the effective date of each rate adjustment however, the fluctuation of the interest rate is not
contingent on whether the notice is given. -

EXHiBIT / '

SBA Form 147 (5-87) Previcus aditions cosoiete Paga 1



SBA Form 147

If Borrower shall be in default in payment due on the indebtedness herein and the Small Business
Administration (SBA) purchases its Quaranteed portion of said indebtedness, the rate of interest on both the
guaranteed and unguaranteed portions herein shall be fixed at the rate in effect as of the first date of uncured
default. If the Borrower shall nat be in default in payment when SBA purchases its guaranteed portion, the rate
of interest on both the guaranteed and unguaranteed portion herein shall be fixed at the rate in effect as of the
date of purchase by SBA.

Bormrower agrees to pay a iate charge equal to 4% of the payment amount due ¥ such payment is not received
within 15 DAYS of the due date. Funds received from the Borrower will be applied first to interest to the date of
receipt, then to principal and then to the late fes.

If this Note contains a fluctuating interest rate, the notice provision is not a pre-condition for fiuctuation (which
shall take place regardiess of notice). Payment of any instaliment of principal or interest owing on this Note
may be made prior to the maturity date thereof without penaity. Borrower shall provide lender with written
notice of intent to prepay part or all of thic loan at leact three {3) weeks prior to the anticipated prepayment
date. A prepayment is any payment made ahead.of schedule that exceeds twenty (20) percent of the then
outstanding principal balance. If borrower makes a prepayment and fails to give at least three weeks advance
notice of intent to prepay, then, notwithstanding any other provision to the contrary in this note or other
document, borrower shalt be required to pay tender three weeks interest on the unpaid principal as of the date
preceding such prepayment. '

The term “Indebtedness” as used herein shall mean the Indebtedness evidenced by this Note, inciuding
principal, interest, and expenses, whether contingsnt, now due or hereafter to become due and whether
heretofore or contemporaneousiy herewith or hereafter contracted. The term "Collateral” as used in this Note
shall mean any funds, guaranties, or other property or rights therein of any nature whatsoever or the proceeds
thereof which may have been, are, or hereafter may be, hypothecated, directly or indirectfy by the undersigned
or athers, in connection with, or as security for, the indebtedness or any part thereof. The Coilateral, and each

‘part thereof, shall secure the indebtedness and each part thereof. The covenants and conditions set forth or

referred to in any and all instruments of hypothecation constituting the Collateral are hereby incorporated in’
this Note as covenants and conditions of the undersigned with the same force and effect as though such
covenants and conditions were fully set forth herein.

Tne Indebtedness shall immediately become due and payable, without notice or demand. upon the
appointment of a receiver ar liquidator, whether voluntary ar involuntary, for the undersigned or for any of its
Property, or upon the flling of a petition by ar against the undersigned under the provisions of any State
insolvency iaw or under the provisions of the Bankruptcy Reform Act of 1878, as amended, or upon the making
by the undersigned of an assignment for the benefit of its creditors. Holder is authorized to deciare all or any
part of the Indebtedness due and payabie upon the happening of any of the following events: (1) Failure to pay
any part of the Indebtedness when due; (2) nonperformance by the undersigned of any agreement with, or any
condition imposed by, Holder or Small Business Administration (hereinafter cafled "SBA"), with respect to the
Indebtedness; (3) Holder's discovery of the undersigned's faiiure in any application of the undersigned to
Holder or SBA to disciose any fact deemed by Holder to be material or of tha making thersin or in any of the
said agreements, or in any affidavit or other documents submitted in connection with said appiication or the
indebtedness, of any misrepresentation by, on behalf of, or for the benefit of the undersigned: (4) the
reorganization (cther than a reorganization pursuant to any of the provisions of the Bankruptcy Reform Act of
1878, as amended) or merger or consolidation of the undersigned (or the making of any agreement therefor)
without the prior written consent of Holder: (5) the undersigned's failure duly to account to Holder's
satisfaction, at such time or times as Holder may require, for any of the Coliateral, or proceeds thareof,
coming into the controi of the undersigned; or (6) the institution of any suit affecting the undersigned deemed
by Hoider to affect adversely its interest hereunder in the Collateral or otherwise. Holder's failure to exercise
its rights under this paragraph shail not constitute a waiver thereof.

Page 2
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Upon the nonpayment of indebtedness, or any part thereof, when due, whether by acceleration or otherwise,
Holder is empowered to sell, assign, and deliver the whoie or any part of the Collateral at public or private
sale, without demand, advertisement or notice of the time or place of sale or of any adjournment thereof,
which are hereby expressly waived. After deducting all expenses incidental to or arising from such sale or
sales, Holder may apply the residue of the proceeds thereof to the payment of the Indebtedness, as it shall
deem proper, retuming the excess, if any, to the undersigned. The undersigned hereby waives a| right of

redemption or appraisement whether before or after sale.

Hotder is further empowered to collect or cause to be coliected or otherwise to be converted into money all or
any part of the Coliatsral, by suit or otherwise, and to surrender, compromise, reiease, renew, extend,
exchange, or substitute any item of the Collateral in transactions with the undersigned or any third party,
irespective of any assignment thereof by the undersigned, and without prior notice to or consent of the
undersigned or any assignes. Whenever any item of the Collateral shall not be paid when due, or otherwise
shall be in defautt, whether or not the Indebtedness, or any part thereof, has become due, Holder shall have

the same rights and powers with respect to such item of the Collatsral as are granted in this paragraph in

¢ase of nenpayment of the Indebtedness, or any part thereof, when due. None of the rights, remedies,
priviieges, or powers of Holder expressly provided for herein shall be exclusive, but each of them shall be
cumulative with and in addition to every other right, remedy, privilege, and power now or hereafter existing in

favor of Holder, whether at faw or equity, by statute or atherwise.

The undersigned agrees to take all necessary steps to administer, supervise, preserve, and protect the
Collateral; and regardiess of any action taken by Holder, there shaii be no duty upon Holder in this respect,
The undersigned shall pay all expenses of any nature, whether incurred in or out of court, and whether
incurred before of after this Note shall become due atits maturity date or otherwise, inciuding but not limited to
reasonablie attorney’s fees and costs, which Holder may deem necessary or proper in connection with the
satisfaction of the Indebtegness or the administration, supervision, preservation, protection of (including, but
not limited to, the maintenance of adequate insurance) or the rasiization upon the Coliateral. Holder is
authorized to pay at any tme and from time to time any or ali of such expenses, add the amount of such
payment to the amount of the Indebted.ness, and charge interest thereon at the rate specified herein with

respect to the principal amount of this Note.

The security rights of Holder and its assigns hereunder shall not be impaired by Holder's saie, hypothecation
or rehypothecation of any note of the undersigned or any item of the Collateral, or by any induigence, including
but not limited to (a) any Tenewal, extension, or modification which Hoider may grant with respect to the
Indebtedness or any part thereof, or (b} any surrender, compromise, release, renewal, extension, exchange,
or substitution which Holder may grant in respect of the Collateral, or (c) any indulgence granted in respect of
any endorser, guarantor, or surety. The purchaser, assignee, transferee, or pledgee of this Note, the
Collateral, and guaranty, and any other document (or any of them), sold assigned, transferred, pledged, or
repledged, shall forthwith become vested with and entitled to exercise ail the powers and rights given by this
Note and ail applications of the undersigned to Holder or SBA, as if said purchaser, assignee, transferee, or
pledgee were originally named as Payee in this Note and in said application or applications.

This promissory note is given to secure a loan which SBA is making or in which it is participating and,
pursuant to Part 101 of the Rules and Regulations of SBA (13 C.F.R. 101.1(d)), this instrument is to ba
construed and (when SBA is the Hoider or a party in interest) enforced in accordance with appiicable Fegeral
law. '

This Note is secured by reaj property and the Deed(s) of Trust and/or Mortgage(s) securing same contain the

following:

Page 3



in the event the herein described property or any part thereof, or any interest therein is soid, agreed to be sold,

- conveyed, transferred, disposed of, further encumbered, or alienated by Mortgagor or by the operation of law or
otherwigse without the written consent of Mortgagees first obtained, all obligations secured by this ingtrument,
irrespective of the maturity dates expressed herein, at the option of the holder Mortgagee, and without demand
or notice, shall immediately become due and payable. Consent to one such transaction shall not be- deemed
to be a waiver of the right to require such consent to future or successive transactions.

mmmmmhnmmwmmh.n—mhumm-t »
with signature of & generl parTYer, )
SBA Fewn W4F (5.57) : Page &
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This Deed of Trust prepareaty: x_( (ndu £ e
The Money Store invesiment Corporation

DEED OF TRUST

THIS DEED OF TRUST IS DATED 20 Zwm=/977), among Randoiph S. Kraft and Deanna D. Kratt, whose
address is 65 Beverly Road, Asheville, NC 28805 (referred to below as "Grantor™); The Money Store investment
Corporation, whose address is P.O. Box 162247, Sacramento, CA 95816-2247 (referred to below sometimes as
~ "Lender” and sometimes as "Beneficiary™); and Paul Finnican, a resident of Charotte, NC & Dave White, a
resident of Raleigh, NC (referred io below as "Trustee").

CONVEYANCE AND GRANT. NOW, THEREFORE, as security for the indebledness, advancemenis and other sums expended by the
Beneficiary pursuant to this Deed of Trust and costs of collection @inciuding attorneys’ fees as provided in the Note) and other valuabie
consideration, the receipt of which is hereby aciknowiedged, Grantor has bargained, soid, given, granied and conveyed and does by thess
presents bargain, sell, give, grant and convey to Trustee, and Trustee's heirs or successors and assigns, for the benefii of Lender as
. Beneficiary, ak of Grantor's Tight, titie, and interest in and to the following described real property, together with all existing or subsaquantly erected or
affixed buidings, improvements and fixtures; alt easements, rights of way, and appurienances; all water, water rights and dich rights (including stock in
utilites with ditch or rigation rights); and all other rights, royalties, and profits relating to the real cprope_rty. including without limitation all minerals, oil,
pas, geothermal and similar matters, located in Buncombe County, State of North Carolina (the "Real Property™):

See Exhibit "A", attached hereto and incorporated herein by this reference.

To have and to hold said Real Properfy with all priviieges and appurtenances thereunto beionging, to
the Trustee, his heirs, successors and assigns forever, upon the trusts, terms and conditions and for
the uses hereinafier set forth.

The Real Property or iis address is commoniy known as 65 Beverly Road, Asheville, NC 2B805. The Real Properly
tex identification number is 9658.08-88~5028.

Gmntor presentty assigns to Lender (aiso known as Beneficiary in this Deed of Trust) all of Grantor's night, title, and interest in and 1o all present and
future leases of the Property and all Rents from the Property. In addition, Grantor grants Lender a Unitorm Commercial Code sectrity interest in the
Rents and the Personal Property defined beiow.

DEFINITIONS. The following words shall have the following meanings whan used in this Deed of Trust. Terms nntotherwnse defined in this Deed of
Trust shall have the meanings attributed to such terms in the Uniform Commercial Code. Al references to dollar amounts shak mean amounts in lawful
money of the United States of America.

Beneficlary. The word "Benaficiary* means The Money Store Invesiment Corporation, its successors and assigns. The Money Store Investment
Corporation also is referred 1o as "Lender™ in this Deed of Trust.

Borrower. The word "Borrowec™ means each and every person or antity signing the Note, including without limitation Randolph S. Kratt.

Deed of Trust. The words "Deed of Trust* mean this Deed of Trust among Grantor, Lender, and Trustee, and includes without imitation all
assignment and security interest provisions relating to the Personal Property and Rents.

Grantor. The word “Granto” means any and all persons and entifies executing this Deed of Trust, including without limitation Randoiph S. Kraft
and Deanna D. Kraft. Any Grantor who signs this Deed of Trust, but does nat sign the Nole, Is signing this Deed of Trust only to grant and convey
that Grantor's interest in the Ree! Property and 10 grant 2 securily interest in Grantor's interest in the Rents and Personal Property 1o Lender and is
not personalty liable under the Note axcept as otherwise provided by contract or law. .

Guarantor. The word "Guaranto® means and includes without limitation any and all guarantors, sureties, and accommodation parties in
connection with the Indebtedness. : -

Improvements. The word "impmﬁamants" méans and includes without limitation all éxisting and future improvements, buildings, structures’.‘
mobile homes affixad on the Real Property, facilities, additions, repiacements and other construction on the Real Property.

indebiedness. The word “Indebtedness™ means all principal and interest payable under the Note and any amounts expended or advanced by
Lender to discharge obligations of Grantor or expanses incurred by Trustee or Lender to enforce obligations of Grantor under this Deed of Trusl.; z
topether with interest on such amounts as provided in this Deed of Trust. v

000018  ExHIBT

Lender, The word "Lender” means The Money Store investment Corporation, ifs successars and assigns.
Note. The word "Nate” means the Note dated Sune 30,198Fn the principal amount of $172,000.00 from Borrower o Lender,
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together with all renewals, extensions, modifications, refinancings, and substitutions for the Note. NOTICE TO GRANTOR: THE NOTE
CONTAINS A VARIABLE INTEREST RATE.

Personal Property. The words "Personal Property” mean all squipment, fixtures, and other arficles of personal property now or hersafier owned
by Grantor, and now or hereafter attached or atfixed o the Real Property; together with al accessions, parts, ang additions o, ali replacements of,
and all substitutions for, any ot such property; and together with all proceeds (inciuding without limitation all insurance proceeds and refunds of
premiums) from any sale or other disposition of the Property.

Property. The word "Property” means collectively the Real Property and the Personal Property.
Rea! Property. The words "Real Proparty™ mean the property, intecests and nghts described abowve in the Conveyance and Grant™ section,

Related Documents. The words "Relaisd Documents” mean and inciude without Emitation ali promissory notes, credit agreements, loan
agreements, snvironmental agreements, guaranties, Security agreemants, morigages, deeds of trust, and a¥ other instruments, agreements and
documents, whether now or hereafter existing, exacuted in connection with the Indebtedness.

Rents. The word "Rents” means all present and future rents, revenues, incoma, issues, royalties, profits, and other banefits derived from the
Property.

Trustee. The word "Trusiee™ means Paid Finnican, a resident of Charictie, NC & Dave White, a resident of Raleigh, NC gnd any substitute or
SUCCBSSOr frustees. .

THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS AND PERSONAL
PROPERTY, IS GIVEN TO SECURE (1) PAYMENT OF THE INDEBTEDNESS AND (2) PERFORMANCE OF ANY AND ALL OBLIGATIONS OF
mwaﬁwmmﬁmmm,mmsmwrw. THiS DEED OF TRUST iS GIiVER AND ACCERTED
ON THE FOLLOWING TERMS:

GRANTOR’S REPRESENTATIONS AND WARRANTIES. Grantor warrants that: (a) this Deed of Trust is executed at Borrower's request and not at
the request of Lender; (b) Granior has the full power, right, and authorty to enter into this Deed of Trust and to hypothecate the Property; (c) the
provisions of this Deed of Trust do not confiict with, or resutt in a defautt under any agreemant or Other insirument binding upon Grantor and do naot
resutt In a violation of any law, reguiation, court decree or order appiicabla to Grantos; (d) Grantor has estabiished adequate means of obiaining from
Borrowsr on & continuing basis information about Borrower's financial condition: and (8) Lender has made no representation to Grantor about
Bomrower (inciuding without limitation the creditworthiness of Borrower).

GRANTOR'S WAIVERS. Grantor waives ali rights or tdefenses arising by reason of any “one action" o “ani~deficiency” iaw, or any other law which
may prevent Lender from bringing any action against Grantor, including & claim for deficiency to the axtent Lender is otherwise entitied to a claim for
deficiency, bstore or atier Lender's commencemant or completion of any foreciosure action, seither judicially or by exarcise of a power of sale. Grantor
®pressly waives, o the exient permitied by North Carolina law, all of Grantor's rights undar (8) N.C. Gen. Slat. Sacfions 25~7 through 9 (1986) to
require Lender to take action, (b) N.C. Gen. Stat. Section 25-3-606 (1965 and Supplement 1985) relating 1o the impairment of the collatera!, and (©)
N.C. Gen. Stat. Section 25-5-501 (1986) with respect to the “commercial reasonablaness” of any saie of coliateral.

PAYMENT AND PERFORMANCE. Except as ctherwise provided in this Deed of Trust, Borrower shall pay to Lender all indebtedness secured by this
Deed of Trust as it becomes due, and Borrower and Grantor shall strictty perform all their respective obiigations under the Note, this Deed of Trust, and
the Related Documents, '

POSSESSION AND MAINTENANCE OF THS PROPERTY. Grantor and Borrower agree that Granfor's possession and use of the Property shall be
poverned by the foliowing provisions:
Possession and Use. Until the occurrence of an Event of Defautt, Grantor may (a) remain in possassion and control of the Froperty, (b) use,
operate or manage the Property, and (c) colect any Rents from the Properiy.

Duty to Maintain. Grantor shat maintain the Property in tenantable condiion and promptiy perform al repairs, replacements, and mainienance
necessary {o preserve its value.

Hazardous Substances. The terms “hazardous wasts,” "hazardous substance,” “disposal,” “release,” and “threaiened release,” as used in this
Deed of Trust, shatl have the same meanings as set forth in the Comprehensive Environmental Response, Compensation, and Liability Act of
1960, as amended, 42 U.S.C. Section 9601, et seq. ("CERCLA"), the Supertund Amendments and Reauthorization Act of 1986, Pub. L. No. 95499
("SARA™), 1he Hazardous Materials Transportation Act, 49 UU.S.C. Section 1801, et seq., the Resource Conservation and Recovery Act, 42 U.S.C.
Sdonesm.dseq..orotharappﬁablesutnorFedualuws.nﬂes,mmguhﬁorswopbdpMMbanyofﬁwfuagm. The terms
“nezardous waste" and “nazardous substance™ shal aiso inciude, without kmitation, petroleum and petroleum by—products or any fraction thereof
and asbestos. Grantor represents and warrants to Lender that: (A)DMnomapeﬂodofGWsowmhipowanMy,ﬁmhasbeenno
Use, peneration, manufaciurs, storsge, reatment, disposal, release or thraatened reiease of any hazardous waste or substance by any person on,
unde:, about or from the Property; (b)GnmorhasnoknovAedped.ormsontobdmmtmmmmmpt‘uprmwydisdosedto
and acknowledged by Lender in writing, mnwmmn,mm.sm.mm&pm.maMmofany
harsrdous wasie oc substance on, undec, about or from the Property by any prior owners or occupants of the Propedy or (&) any actual or
threatened Htigation or claims of any kind by any person reiating to such matiers; and (c) Exoept as previously disclosed to and acknowiedged by
Lander in writing, (i) neither Grantor nor any tenant, contractes, agent or other authorized user of the Property shall use, generate, manufaciure,
mm&,:ﬁsposaof.orrdeaseanyfmmdowmtaorsmsumaon,unde:.abmﬂorfmmmePropar,fynnd (¥) any such activity shall be
conducted in compiiance with ab appiicabie fsderul, staie, and local laws, regulations and. ordinances, including without imitation those laws,
regulations, and ordinances described above. m.mmmandmmmmmmmm make such inspections and

acquisition of any interest in the Property, whether by foreciosure or otherwiss.

Nuisance, Weaste. Grantor shali not cause, condust or permit any nuisance nor commit, permit, o sufier any siripping of or waste on or to the
Property or any portion of the Property. Without kmifing the generality of the foregoing, Grantor will not ramove, o grant o any other party the
right io remove, any timber, minerats (including off and pas), soil, gravel or rock products without the prior written consent of Lande:.

Remova! of improvements. Grantor shall not demofish or remove any improvements from the Real Property without the prioc writien consent of
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Lender. As a condition to the removal of any improvements, Lender may require Grantor to make amrangements satisfactory to Lender to replace
such Improvemnents with Improvements of at least equal value.

Lender's Right to Enter. Lender and its agents and representatives may enter upon the Real Property at all reasonable times to attend to
Lender’s interests and to Inspect the Property for puposes of Grantor's compliance with the terms and conditions of this Deed of Trust.

Compliance with Governmental Requirements. Grantor shall promptty comply with all laws, ordinances, and regulations, now oc hereafter in
eflect, of at governmental authorities applicable to the use or occupancy of the Property, including without limitation, the Amercans With
Disablliies Act. Geantor may contest in good faith any such law, ordinance, or regulation and withhold compliance during any proceeding,
Inciuding appropriate appeals, so long as Grantor has nofified Lender in writing prior 1o doing so and so long as, in Lenders sole opinion,
Lender’s interests in the Property are not jeopardized. Lendec may require Grantor to post adequate security or a surety bond, reasonably
satistaciory to Lender, to protect Lender's interest.

° Duty to Protect. Grantor agrees neither to abandon nor leave unattended the Property. Grantor shali do all other acts, in addition to those acts
sat forth above in this section, which from the character and uss of the Property sre reasonably necessary to protect and presarve the Property,

DUE ON SALE —~ CONSENT BY LENDER. Lender may, at tis option, deciare immediately due and payable all sums secured by this Deed of Trust
upon the sale or transter, without the Lender’s prior writien consent, of ak or any part of the Real Property, or any interest in the Real Property. A “sale
or fransier”™ means theconveyanceofnsalﬁ'opedyormydght,ﬁﬂeorintarast’ﬁudn;wtnﬁwlegm,beneﬁcial or equitable; whether voluniary or
invoiuntary; whather by outright sale, deed, instaliment sale contract, iand contract, coniract for deed, leasehold interest with a term greater than three
(3) years, lease—option contract, or by sale, assignment, or fransfer of any beneficial interest in or to any land trust holding fitie to tha Real Property, or
by any other method of conveyance of Real Property interest. It any Grantor is & corporation, partnership or limited liability company, transfer also
insiudes any change in ownarehin of more than twenty—five perpent (25%) of tha voling stoek, parership interests or limited liability company Interests,
&s the case may be, of Grantor, Howevar,thisopﬂonshanmtbemdsedbywndunsuchmispmhbnedbyfederallaworbyNorthCarotlna
law.

TAXES AND LIENS. The following provisions relating to the taxes and liens on the Properly are & part of this Deed of Trust,

Payment. Grantor shalt pay when due (and in alt events prior to daelinquency) alf taxes, special taxes, assessments, charges (including water and
sewer), fines and impositions levied against or on account of the Property, and shat pay when due ali claims for work done on or for services
mendered or material furnished to the Property. Grantor shall maintain the Property free of all iens having priority over or equal to the interest of
undaunderMDeedoansLmtfortheﬁendmmmnsnotdwandncaptasoﬂww‘sa providad in this Deed of Trust.

Right To Contest. Gmntornuywimnddpamntonnyux.asasmaddmheonmwmuﬁthagoodhﬂhdispmeowthanbﬁgaﬁonIo
pay, 50 long as Lender's interest in the Property is not jeopardized. If a len arises or Is fied es a result of nonpayment, Grantor shal within fifteen
(15)0&ysaﬁarlhelionaris¢sor.ifahnlsﬁhd,wﬂhinﬂﬁaen(15)unlmmmmdmm,mlmmwmoﬂmﬁm,orif
mquestadbyLande:,dspodtMthLand«cnshuasuMﬂmmhsuﬁybmduoﬁwsamﬁtys&ﬁsﬁctorytoLendarin an amount sufficient
bdiscmmomelionphsmycostsmdmasonabbaﬁmwys'basummﬁmaomdnmnsuasmafaforadosumorsataundarthe
§en. In any coniest, Grantor shal defend itselt and Lender and shalt salisty any adverss judgment betore entorcement against the Property.
Granior shalt name Lender as an additional obligee under any sursty bond furmished in the contest proceedings.

Evidence of Payment. Grantor shalt upon demand furnish to Lender safistactory evidence of payment of the taxes or assessments and shall
auﬁuizaﬂaappmpmoovammnhlofﬂdaltoddhmrtounduatmyﬁmnwriﬂensiabrmofthefaxasandassessmamlgamstme
Property.

Nofice of Construction. Granior shali notify Lender at least fifieen (15) days before any work is commenced, any services are fumished, or any
maierials are supplied to the Property, If any mechanic's lien, matariaimen’s lien, or ofher ien could be asseried on account of the work, services,
or maierigls. Grantor will upon request of Lender furnish to Lender advance assurances satisactory to Lender that Grantor can and wili pay the
cost of such improvements.

PROPERTY DAMAGE INSURANCE. The foliowing provisions relating to insuring the Property are a part of this Deed of Trust.

Maintenance of Insurance. Grantor shall procure and maintain policies of fire insurance with standard extended coverage endorsements on &
mheamnntbasishrtfnﬂﬂlimnbievuhncovuingnﬁimpmvamnsonwﬁulhcputylnmmun!sufﬁdemtoavotdnppucaﬁanofmy
coinsurance ciguse, and with & standard mortgagee clause in favor of Lendex. Grantor shak aiso procure and maintain comprehansive genera!
hbltyinsumncammcmmunsasundwmymmmmm;ndundubdmnnnwdasaddlﬁonaiinsuradsinsm:hiiebmty
insurance policies. Additionally, Grantor shait maintain such other insurance, including but ot imited to hazard, business interruption, and boile:
inaurance, as Lender may reasonably requive. Poidasstuﬂbewimnlnmx,amouns,mgesmdbasbmasonablyaccaptabiatol.ender
and issued by & company or companies reesonably acceptabie to Lende. Grantor, upon request of Lender, will detiver to Lender from time.fo
nmmapofi:iasa’oediﬁcutsoﬂnsuruncatnfmnmﬂsucuxymmmz.indudmmmm&mwmgswmfbemw“dnﬁm
without at least ten (10) days' prior writien notics to Lende:. Each insurance poiicy aiso shall include an endorsement providing thal coverage in
hvwofLanderwﬁmmm&wlnwwybylwu,memumnwwwmmon. Should the Rea! Property at any
mmmloubdinmamdaﬂpmbdbytmona«o!mFmEmmmnmmaml\oemyasaspedatﬂoodhaznrdam. Grantoc
mlo&ﬁnmnwuwnwwlmumtammunpaidpﬁndpdblhmaofmomuptotham:dmumpolicyﬁnﬂtssetunder
lhoNnﬂonaJFloodinsummamenm,uasdhuwbamq&sdbyundx,mmmmmsmhlmmmmtarmoftholoan.

Application of Proceeds. Gmntorshalpmmpﬁynoﬁ!ywnderofanymordanﬁmtoﬂnﬁm. Lender may make proot of loss it Grantor
faks to do so within fftesn (15) days of the casualty. Whether or not Lender's security is impaired, Lendar may, at its election, receive and retain
lhnproceedsotanyksmnoeandlppfymeprwssdswﬁnmdudonofﬂnlndabhdnm,paymantdmyﬁenaﬁadingthePropeny.orme
resioration and repair of the Property. lfwuwaecsmmptyﬁwpmdstommﬂlnd'mk.Gmntorshuﬂmpairormpiacathedanuged
or desiroyed improvements in & manner satistactory to Lender. Lender shak, upon satistactory proof of such expenditure, pay oF reimburse
GmrﬁorfromhaepmeaedsfoﬂhamsombbcostdmpakmustmﬁonHGmrﬂarisndindohthderthisDeedomest. Any proceads which
have not bean disbursed within 180 days afier their receipt and which Lender has not commitiad to the repair o restoration of the Property shall
be used first to pay any amount owing to Lender under this Deed of Trust, then to pay accrued interest, and the remaindex, if any, shal! be appilied
to the principal balance of the indabtedness. If Lender hoids any proceeds afier payment in full of the indebiedness, such proceeds shall be paid
to Grantor as Grantor's interests may appear. =

Unexpired insurance at Saie. Anyunetpimdinsumnoesmninumiottwbeneﬁtof.nndpassto.mepumhase'oftheﬁupeﬁycoveredbymfs
Deed of Trust st any trusiee's sale or other saje held under the provisions of this Deed of Trust, or at any foreciosure sale of such Property.

Grantor’s Report on insurance. Upon request of Lende:, however not more than once & yoar, Grantor shall fumish {o Lender e report on sach
existing policy of insurance showing: (a) the name of the insurer; (b) the risis insured; (¢) the amount of the policy; (d) the property insured, the
then current replacament vaive of such property, and the manner of determining that value; and (e) the expiration daie of the policy. Grantor
shat, upon request of Lendes, have an indepandent appraisec safistactory to Lender determine the cash value replacement cost of the Property.

EXPENDITURES BY LENDER. !f Grantor fails to comply with any provision of this Deed of Trust, or if any action or proceeding is commenced that
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would materially atfect Lender's interests in the Property, Lender on Grantor's bahalf may, but shall not be required te, take any action that Lender
deems appropriats. Any amount that Lender expends in so doing will bear interest at the rate provided for in the Note from the date incurred or paid
by Lender to the date of repayment by Grantor. Al such expenses, at Lender's option, wil (a) be payable on demand, (b) be added to the baiance of
the Note and be apportioned among and be payable with any instaliment payments to become due during either (i) the term of any appicable
Insurance policy or (i) the remaining tecm of tha Note, or (¢) be treated as & balioon payment which will be due and payable at the Note's maturity.
This Deed of Trust aisc will secure payment of these amounts. The fights provided for in this paragraph shalt be in addition to any other rights or any
remedias to which Lender may be entitled on account of the detautt. Any such action by Lender shall not be construed as curing the default so as to
bar Lender from any remady that it otherwise would have had.

WARRANTY; DEFENSE OF TITLE. The following provisions relating to ownership of the Property are a part of this Deed of Trusi.

Titie. Grantor wamants that: (a) Grantor holds good and marketabie tile of record to the Property in fee simple, free and clear of all liens and
encumbrances other than those sat forth in the Roal Property description or in any titie insurance policy, tile report, or final titie opinion issued in
favor of, and accepled by, Lender in connection with this Dead of Trust, and (b) Grantor has the tult ight, powex, and authority to execuis and
deliver this Deed of Trust to Lender.

Defense of Titie. Subject to the axception in the paragraph above, Grantor warants and wilt foraver datend the titie to the Property against the
lawful ciaims of alf persons. In the evant any action or proceeding is commenced that questions Grantor's titie or the interest of Trustes or Lender
under this Dead of Trust, Grantor shall defend the action at Grantor's expense. Grantor may be the nominai party in such proceeding, but Lender
shall be entitied to participate in the procseding and to be represanted in the proceeding by counsal of Lender's own choice, and Grantor wit
defiver, or cause to be delivered, to Lender such instruments as Lender may request from time to time to pecemit such participation.

Compllance With Laws. Grantor wamants that the Property and Granior's use of ine Fropery compiies with ail existing appicable laws,
ordinances, and regulations ot governmental authorities, including without fimitation all applicable environmentat laws, ordinances, and regulafions,
uniess otherwise spectiically exceptad in the environmental agreament exacutad by Grantor and Lender relating to the Property.

CONDEMNATION. The following provisions relating to condemnation proceedings are a part of this Dead of Trust.

Application of Net Proceeds. If all or any part of the Properly is condemned by eminent domain proceedings or by any proceeding or purchase

. in Bau of condemnation, Lender may at lts election require that ail or any portion of the net proceads of the award be applied to the Indebtedness
or the repair or restoration of the Property. The net proceeds of the award shall mean the award after payment of all reasonable costs, expenses,
and attorneys’ fees incurred by Trusies or Lender in connection with the condemnation.

Proceedings. It any procseding in condemnalion is filed, Grantor shall promptly notify Lender in writing, and Grantor sha¥ promptiy take such
slaps as may be necessary {o defend the action and obtain the award. Grantor may be the nominal party in such proceeding, but Lender shall be
antiied to participate in the’proceeding and to be represented in the proceeding by counsel of its own choice, and Grantor will deliver or causs io
be defiverad to Lender such instruments as may be requastad by it from time to time to permit such participation.

IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The following provisions relating to governmental taxes, jees
and charges are a part of this Deed of Trust:

Current Taxes, Fees and Charpes. Upon request by Lender, Grantor shall exacuie such documents in addition to this Deed of Trust and take
whatever other action is requesied by Lender to perfect and continue Lender's lien on the Real Property. Grantor shaii reimburse Lender for af
taxes, & described below, togsther with all axpenses incurred in recording, perfecting or continuing this Deed of Trust, inciuding without imitation
al taxes, fees, documntarysumps,mdoﬁnrdmpesformdng or registering this Deed of Trust.

Taxes. Thefollowingshallconsﬁtutatanslowhbhﬂtsedonnppﬁes: (a)tspedfctaxuponwstypeofbeedofTrustoruponaltoranypart
of the indebledness secured by this Deed of Trust; (b)&spedﬁchxonaonowerwhichBurowerisntﬂhoﬁzadormquiradtodeductfmm
payments on 1helndabtadnmsswedbyﬁisiypeofbeedoﬂmst; {c) a-tax on this type of Deed of Trust charpeable against the Lender or the
holder of the Note; and (d)sspedﬁchxonaﬂorlnypodionofme.lndebtadnasoronpaynmisofprilupalmdimemst made by Borrower.

Subsequent Taxes. I!anymx!owmchﬂissacﬁonappl.slsemcbdsubsequanttothadaho!tﬂsbeedomest.thisavemsmnhavathesame
MasanEvantofDefauﬁ(nsdeﬁnedbdow).mdLsndcmymdsaanyorauofltsnvahbiemdieslorlnEvantchefaumspmvided
below uniess Grantor either (a) pays the tax betore It becomes definguent, or (b} contests the tax as provided abowe in the Texes and Liens
ucﬁonanddepositswithundercashansufﬁdmteorpmmybondarmusacmtysaﬁsmytounde.

SECURITY AGREEMENT; FINANCING STATEMENTS. The foliowing provisions relating to this Deed of Trust as a security agreement are & part of
this Deed of Trust.

Security Agreement. MiMMSMIMaMWhMMdehMmﬂMstoroherpersonul
propecty, andLmdershaKhavaaloWuringofawadmﬂyunderﬂn Unitorm Commercial Code as amended from time to time.

Security interest. l)ponmue&bymw.mwwuhﬁmndmstabmnismdhkawhthvwoﬁwlcﬁon&mquestsdbymwto
periect and continue Lander's security interest in the Rents and Personal Property. lnaddiﬁontomordingmisboodaﬂns!inmrwpropwy
records, Lender may, at any time and without further uthorization from Granter, file axecuted counterparts, copies or reproductions of this Deed
of Trust as a financing statement. Granior sha reimburse Lender for afl expensas incured in pertecting or continuing this security interest. Lipon
default, GrnmorshaﬂassemblemahsonmProputyhanunnernndataptacemsonabiycommantlo Grantor and Lender and make it
nnhbletcbndewﬁﬁnﬂm(&)daysnﬁmm&ptdwrﬁmndamndmund&-.

Addaresses. The malling addresses of Grantor (debtor) and Lender (securad party), from which- information’ concerning the security interest
pranted byfhisDeedoanstmybeobtainod(aachasranodbymeUnﬁorm Commercial Code), are as stated on the first page of this Deed of
Trust. )

FURTHER ASSURANCES; ATTORNEY-IN-FACT. The following provisions relating to further assurances and attormney—in—fact are & pan of this Deed
of Trust. ‘

Further Assurances. At any time, and from time to time, upon request of Lender, Grantor will make, exacute and deliver, or will cause to be
made, exacuied or defivered, io Lender.or io Lenders designee, and when requested by Lender, cause 1o ‘be fied, recorded, refiled-or
rerecorded, as the case may be, at such fimes and in such offices and piaces gs Lender may deem appropriate, any and ak such morigapes,
deeds of trust, security deeds, security apreaments, financing statements, confinuation statements, instruments of further assurance, cortificates,
and other documents as may, in the sole Opinion of Lander, be necessary or dasireble in order to efiectuate, complete, petfect, confinue, or
presérve (a) the obligations of Grantor and Borrawer under the Nate, this Deed of Trust, and the Related Documents, and (b) the kens and
securlly interests created by this Deed of Trust as first and prior iens on the Property, whether now owned or hereafter acquired by Granto:. The
ben of this Deed of Trust and the security interest granted hereby will automatically attach, without further act, to ali after—acquired propedy
attached io and or used in the operation of the Property or any part thereot. Unless prohibiied by law or apreed to the contrary by Lender in
writing, Granior shali reimburse Lender for 8k costs and expenses incurred in connection with the matiers referred to in this pasagraph.

Attorneyv—in-Fact. If Grantor fails io do any of the thinas referad in in the Brecading Nararenh | onAer mmas Am om fn oot i See — &
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Grantor and at Grantor's expense. For such purposes, Grantor heraby imevocably appoints Lender as Gramtor's attorney—in—~tact for the purpose
of making, executing, delivering, filing, recording, and doing all other things as may be necessary or desirable, In Lender's sole gpinion, to
accomplish the matiers referred to in the preceding paragraph. o

FULL PERFORMANCE. 1f Borrower pays all the indebisdness when due, and ctherwise performs all the obligations imposed upon Grantor under this
Deed of Trust, Lendsr shall exscite and deliver to Trustee a request for ful raconveyance and shall exscurte end deliver to Grantoe suitable statements
of termination of any financing statement on file evidencing Lender's security interest in the Rents and the Personal Property. Any meconveyance fee
required by law shall be paid by Granto, if permitied by appiicable law.

DEFALLT. Each of the following, at the option of Lander, shall constitute an event of detautt (Event of Detfauit™) under this Deed of Trust:
Detauitt on Indebtedness. Fafiure of Borrower o make any payment when due on the indebtedness.

Detauit on Other Payments. Failure of Grantor within the time required by this Deed of Trust to make any paymant for taxes or insurance, or any
other payment necessary to prevent filing of or to effect discharge of any fien.

Environmental Defautt. Failure of any party to comply with or perform when due any term, obiigation, covenant or condition contained in any
environmental agreament exactited in connestion with the Property.

Compliance Defautt. Faliure of Grantor or Borrower to comply with any other term, obligation, covenant or condition contained in this Deed of
Trust, the Nots or in any of the Related Documents,

Faise Statements. Any warranty, represantation or stalement made or furnished to Lendar by or on behalf of Grantor or Borrower under this
Deed of Trust, the Nots o the Related Documente i fates or rrisleading in any matorisl resnact, sither now or at tha tims made or tfumichad,

Defective Collateralization. This Deed of Trust o any of the Relaied Documents ceases to be in full force and effect (including failure of any
colialeral documents to create a valid and perfected security interest or fien) at any time and for any reason.

Death or insotvency. ThedssthofGrantororBorrowormedssduﬁonormmnaﬁon ofGraniororBarower'saxisiencaasagdngbusiness,
the insolvency of Grantor or Borrowe, the appoiniment of & receiver for any part olentorochnowefsproperty,anyuﬁgnmemtortheboneﬁt )
of creditors, nnyiypeoruaditu'workout.crﬂwwmmencamntdnnymmdmmderawbankruptcyaimhwsby«agamsf Grantor
or Borrower.

Breach of Other Agreement. Any breach by%ntuaammmwmmﬂawmmm Grantor or Borrower and
Lender that is not remedied within any grace period provided therein, including without imitation any agreement concerning any indebtedness or
o!hrobligaﬁonchmMororBamwerloLandw.whethermdsﬁngnowuhk.

Events Affecting Guarantox. Any of the preceding events occurs with respect to any Guarantor of any of the indebtedness or any Guarantor dies
or becomes incompetent, or revokes or disputes the validity of, or liabiiity undex, any Guaranty of the Indebtadness. Lendex, at its option, may, but
shall no! be required to, permit the Guaranior's estals to assume uncondtionally the obigations arising under the guaranty in a manner satisfactory
to Lander, and, in doing so, cure the Event of Defautt. ’

Adverse Chanpe. A material adverse change occurs in Borrower's financial condition, or Lender believes the prospact of payment of
Performance of the indebtedness is impaired. ’ i

insecurity. Lender in good faith tdeems itsalf insecurs.

Rigiht fo Cure. nsuchafaﬁuraiscmbleandifGrantaoerowstnotbean@wnanoﬁceofabmchofmesameprovislonoﬂhisbeed
oanstwltHnmepncadngMMUZ)monms,ﬁnuybewad(andnoEnntofDuiauﬁMl have occurred) ¥ Grantor or Borrower, afier Lender
sends written notice demanding cure of such taiure: (a) cures the fuiiure within fifieen (15) days; or (b)nmecmmquiresmmthanﬁﬁm(ls)
dnys.immdhuyldﬁahsshpssufﬁdomtomhnhimmdﬁuuﬂ«wnﬁnuesmdwnpuslﬁmbbandnmwshpssufﬁdent
to produce compliance &s soon as reasonably practical.

RIGHTS AND REMEDIES ON DEFALLY. Ugon the occumance of any Event of Defautt and at any time thereafier, Trusiee or Lender, at its option, may
@xarcise any one or more of the following rights and remedies, in addition to any other rights or remadies provided by law:

Accelerate indebtedness. LendarsrulhavaiherlghtathsopﬁonwﬂhoutnoﬁatoGmntororsurowa'todedaratheanﬁrslndebﬁadnes
immediaiely due and payable, irﬂuﬁnqurapaymMpmﬂtywhthmmwaﬂdbequadtomy.

Expreas Power of Sale Provision. UponlhanpplbationormquastolLander.nshalbehwmandmdmyoftheTmstee.andtheTrustaeis
hereby authorized and empowered, o expose to sale and to sell the Properly at pubiic auction for cash, after having first compiied with all
lppibabbmquhmenstthudimuwM&mpwttohmdseﬁpmdubm&nﬁlnd“dsmmrmsmhoﬁxsm&s
appropriate under the circumstances: and upananysuchsale.thaTmsiaeshattconveyﬂﬁetohepmcMserinfaasimple. in the event of any
abundwhisbeedoffnstbywtmofthewciseafttnpwersmmadinmsbeaddTnst,orpmsuanttonnyordernnctanyjudide!

law,andanyaxemisaoﬂhepmmmdlnwsoeadoﬁnstsm not extinguish or exhaust such powers, untt the entire Property is soid or
the indebtedness is paid in ful. If such Indebledness is now o hersafier further sscured by any chalie! morigages, pledpes, contracts of
guaranty, assignments of lease oc other securty instruments, Lender may at ifs option exercise the remedies granted under any of the security
sgreemants either concummentiy or independently and in such order as Lender may determine.

Foreclosure. With respect to alt Oc any part of the Real Property, the Trustee shall have the right to foreciose by notice and sale, and Lender shall
have the right to foreciose by judicial foreciosure, in eifher case in accordance with and to the full exient provided by appiicabie iaw.

UCC Remedies. Wrthrespec!toaﬂoranypaﬂoflhePersonalF‘ropuiy.i.ondersmnhavealheﬁghtsandmmediesofasecuredpariyundér
the Uniform Commercial Code.

Coliect Renis. Lender shall have the night, without nofice to Grantor or Borrowe, to take possession of and manage the Property and coliect the
Rents, including amounts past due and unpaic, and appty the net proceeds, over and above Lender's costs, against the Indebtedness. in
furtherance of this right, Lende: may require any tanant or other user of the Property to make payments of rent or use fees directly to Lender. It
the Rents are coliected by Lende:, then Grantor imevocably designates Lender as Granior’s attomey-in—iact to endorse instrumeants received in
payment thereof in the name of Grantor and to negotiate the same and coliect the proceeds. Payments by tenanis o other usars to {ender in
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response to Lender's demand shaij satisfy the obligations for which the payments are made, whether or not any Proper grounds for the demand
exdisted. Lender may exercise its rights under this Subparagraph either in person, by agent, oc through a receive.

Appoint Recelver. Lender shall have the right to have a receiver appointed to take possession of all or any part of the Property, with the power to
protect and preserve the Property, to operate the Property preceding torecicsurs or sale, and to collect the Rents from the Property and apply the
proceads, over and above the cost of the receivership, agains! the indebtedness. The receiver may serve without bond if permitted by law,
Lender's right to the appointment of a receiver shall exist whether or not the apparent vaiue of the Property exceeds the Indebtadness by a
Substantial amount. Employment by Lender shall not disqualify a persan from serving as a receiver. _

Tenancy at Sufferance. 1f Grantor remains in possession of the Property after the Property is sold as provided above or Lender otherwise
becomes entitied to possession of the Property upon defautt of Grantor, Grantor shall become a tanant at sufferance of Lender or the purchaser of
the Property and shal, at Lender's option, either (a) pay & reasonabis renta! for the use of the Property, or (D) vacate the Property immediately
upon the demand of Lender.

Sale of the Property. To the exisnt permiited by applicable law, Grantor and Borrower hereby waive any and ak rights to have the Property
marshalied. In exercising its rights and remadies, the Trustee or Lender shall ba free to sall all or any part of the Property together or seperately, in
one sale or by separaie sales. Lender shal be entitiad to bid at any pubiic sale on all or any portion of the Property.

Waives; Election of Remedies. A waiver by any party of a breach of a provision of this Deed of Trust sha¥ not constitute a waiver of or prejudics
the party's rights otherwise io demand strict compliance with that provision or any other provision. Election by Lender to pursue any remedy
pmvidadinmisDeadofTrust,ﬂwaa.inandeatedDocumt, orpmvidedbytawsmunotwwapusuﬂofanyomsrmmuy, and an
slection to makaaxpenditurasortotakeacﬁontnpmormancbﬂgaﬁonofemntororemmunderlﬁsoead of Trust after failure of Grantor or
Borrower to perform shall not affect Lander's right fo declare a defautt and fo exercisa any of its remedies.

Attomeys’ Fees; Expenses. If Lender instituries any suit or action to entorce any of the terms of this Deed of Trust, Lender shall be entitied to
recover such sum as the court may adjudge reesocnable as attorneys’ fees at trial and on any appeal. Whether or not any court action ig invoivad,
ak reasonable expenses incurred by Lender which in Lander’s opinion are necessary at any time for the protection of its interest o the
mcemonfofitsfigmsshallbecomenpcﬂdtrnlndobbdnesspayabbnnwnandandshalbwimﬁastatme Noie rate from the date of
wxpenditure unti repaid. Expenses covered by this paragraph inciude, without limitation, however subject to any limits under appiicable law,
Lender's reasonabig attorneys’ fees whether or not thers is a lawsut, including reasonabie attorneys’ fees for bankrupicy proceedings (inciuding
efforts to modify or vacsite any automatic stay or injunction), appeals and any anticipatad post-judgment colection senvices, the cost ot searching
records, oblalningﬂﬂempons(mdudlngfundosmrapons).swveyas' reports, appraisal fees, titie insurance, and feas for the Trustee, to the
®dont parmitted by applicabie law. Grantor aiso will pay any colrt costs, in addition fo all other sums provided by law.

Rights of Trustee, Trustee shall have all of the rights and duties of Lender as sat forth in this section.
- POWERS AND OBLIGATIONS OF TRUSTEE. The foliowing provisions relating to the powers and obligations of Trustee ara part of this Deed of Trust.

Powers of Trustee, in addition loﬂpowusoanstaemsingasamnwofhw,Tnzstes shall have the power to take the following actions with
mpecttomePropertymonthewriﬁnnmquestofLenderandGmntoc (a))oininpmpnﬁmandﬁr)gamporpmmthsﬁwhopmy,

Trustee. Trustee shall meet ali quatifications required for Trustee under appiicable faw. lnaddﬂonlolhadghtsmdmmedlessatforthabove.
with respect io all or any part of the Property, lheTnstaesMhavnmorigmtotaadosabymﬁesmdsm..nndLendershnn have the right 1o
Mby}udﬁthM.hdeinmmhmhmummmbylppﬁcabhtaw.

NOTICES TO GRANTOR AND OTHER PARTIES, ‘Any notice under this Dead of Trust shall be in wﬁﬁng.mybesentbytdefucsinﬁle,andshaﬁbe
oflective when actually delivered, or wher depositadwﬁh.amﬁomﬁyrwogn&mdomighﬁcom,or.ifmaiod.shaﬁbedaenndeﬁacﬁvawhen
dapodadintheUnfhd&absmﬂwdass,wﬂﬂsdwwm.posﬁww,mm&uadmshmnurthebeginringc.‘tms
Desd of Trust. Anypanymaychanoahslddmsfornoueesundertﬁsbeodoanstbywmfmumlmﬂhnnoﬁmtoﬁnomerparﬁes.spedfymgthat
BupuposaoﬂhennﬁceistochammDWsadm. For nolice purposes, Grantor agrees to keep Lender and Trustee informed at aft fimes of
" Gantor's cument address. .

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Deed of Trust: .
Amendments. This Deed of Trust, fogether with any Related Documents, constitutes the entire understanding and agreement of the parties as.30
the mattors set forth in this Deed of Trust. No alterafion of or amendment to this Deed of Trust shall be effective uniess given in writing and signed
bymepaﬁya’patﬁessoughﬁobecha!gsdorboundbyﬁma!iamﬁonoramendmnt a

Annual Reports. If the Property is used for purposes other than Grantor's residence, Grantor shall furnish to Lender, upon request, a certified

statement of net operating income raceived from the Property during Grantor's previous fiscal year in such form and detak as Lender shall require.

“Net operating income” shat! mean afl cash receipts from the Property iess ali cash expenditures made in connection with the opevation of the
oparty.

Applicable Law. ThlsDeedofTrusthasbeenaellveredtoLemerandmmeubyLendeflnmeStn’teofNorm Carolinz. This Deed of
Trust shall be governed by and construed in accordance with the laws of the State of Nortt Caraline.
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Captlon Headings. Caption headings in this Deed of Trust ars for convenience purpcses only and are not 1o be used !o inlerprat or defina the
peovisions of this Deed of Trust.

Merger. There shakt be no merger of the interest or estate created by this Deed of Trust with any other interest or estala in the Property at any
time heid by or for the benefit ot Lender in any capael , without tha written consent of Lander.

Muitipie Partiss. AN obligations of Grantor and Borrowse under this Desd of Trust shaXl be joint and several, and ali raferences to Borrower shall
meen asch and svery Borowsr, and el rederences fo Granior shall mean sach and every Grantor. This maans that eech of the persons signing
beiow is responsibie for ail obligations in this Deed of Trust.

circumstance, such finding shall not render that provision invalid or unentorceabia as fo any other persons or circumstances. If feasibie, any such
offending provision shal be deemed ia be modifed to ba within the limits ot enforceabliity or-valdity; howsver, if the offending provision cannot be
50 modified, it shall ba strickan and ail other provisions of this Deed of Trust in a¥ other respects shail remain valid and enforcsable.

Suiccessors and Assipns. SubhdtomelmihﬁmmbdtnuﬁDuddTmstmhmdemntor‘slnfmst.mlsoudoﬂrmtshnllbe
binding upon and Inmtothobencﬂtofthepcﬁu,lhohmmdlﬂm. it ownership of the Property becomes vestad in & parson other
than Grantor, Lencer, without notice to Grantor, may deal with Grantor's successors with raferenos to this Deesd of Trust and the Indebtadness by
wayo“arbmm.umwonwﬂhommammunmthcoblmmo!lthDuachnstorhblmyundnrthnmm. )

Tlmlsdtmlmnu.ﬂmhdhmmmmmdmhbnddmﬂ '

Waivers and Consents. lmd-rmndbod-umdtohnnwﬁv-dmymhhummomoannl(arumtheﬁdlbdDocumcnis)
uniess such waiver is in writing and signed by Lender. No delay or omission on the part of Lender in exercising any right shall operata as s waiver
of such right or any othar right. Awmubylnypmyofnpm&onufmDaoduanstMnotenmmubamofnrpmjudcathepmy‘s

GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS OF TRUST, AND GRANTOR AGREES?d ITS TERMS.
IN WITNESS WHEREOF ON THE DATE SHOWN AT THE BEGINNNING OF THIS DEED OF TRUST. :

a
:w%/; I/~ men X ) (SEAL)
Randoiph 5. — : Doanna D. Kraft

Sipned, acknowiedped and deliversd i the presence of:

Wiiness

INDIVIDUAL ACKNOWLEDGMENT

sTATEOF _/Vo /' 4s '&/-a//'/m_ )
)ss

COUNTY OF L/_?.un Comée )

1, ); . /'Ee [o7/745% 2 Notary Pubiic for said County and Stats, certify that
Randoiph S. Kraft and Deanna D. Kraft wmbduamthismymdwknnwbdgodhdmmuﬂonoﬂhﬂmgdmhmrnmt.

Witness my hand and Notariat Seal this the . 30 77r __ dey ol _< 7o 177,

My Commission Expirez:
£1 li7 . o?daal

( Affix Notarial Seal Here )

e ey e p— v
LASER PRO, Reg. LS. Pat. & T.M. Off., Var. 3.23 5) 1997 CFI ProServices, Inc. Altrignia reserved, INC-G0Y DM702008.LN 51,0VL] ransy et

SBtate of North Qarolina, Uounty of Buncombe

Each of the ioregoing cartificaies, namely of

& notary or Notaries public of the State and County designated is hersby cartified to be correct.
thlanghulﬁonmmlnh-__;d-yol% ,1Dg7 "M LM‘

F f M,ﬂ / M

(i) - b4 (P g

*OTTO W, DeBRUHL
Register of Deeds. Buncombe County By Asst/Dars oA eiasal Mmoo
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3EGINNING at a point said point being in the Scuthe-n marsin of Beverly
Road and being the most Nerchern Point in Lenoir B. Moors, Jr. propercy
as described in the Bunccmpe County Registry Deed Book 1369, Page 374
thence from said established beginning point the next th-se calls being
along the Southern margin of Beverly Road:  North 43 degrees 1S minures
0 seconds West 27.88 feer, Nor:-h 50 degrees 17 minuces 0 seconds Wesct
38.09 feec, North 54 degrses 50 minutes 0 seconds Wes:c 205.48 feer;
Chence Soucth 38 degrees 41 minucas 30 seconds West 39.73 feet to a an
iron pipe set in the Southerm margin of a 10 foot soil drive; thencs
South 52 degrees 26 minuces 40 seconds Zast 144.37 feet =0 an iron pipe
Sec; thence South 36 degrses 9 miautes 40 seconds East 9.0 fasc to a
point in che Nortchwest margiz of Lencir B. Moore, Jr. property as

described in Deed Book 1362, Page 374; thence Norzh 53 degrees 35 minuces -

40 seconds East 135.62 feet t= the point and place of BEGINNING.

PAGE 1
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SBA LOAN NUMBER

PLP-1055574004

- SMALL BUSINESS ADMINISTRATION (SBA).
GUARANTY

in order to Induce The Money Store Investment Corporation, (hereinatter calied “Lender”) o make 8 loan or loans, or renewal
or extension therest, to Randolph S. Kraft (hereinstter caliad "Debior”), the Undersigned hereby unconditionally gusrantees to Lender, ts
BUcCessSors and mesigne, the due snd punstust psymant wheh dus, whether by acosieration or atherwiss, in sctordance wiiin ine ierms
thereof, of the principal of and interest on and ali other sums payable, or staied to be payabie, with respect 1v the note of the Debtor, made by
the Debior ta Lender, dated .3 32 in the principal amount of $172,000.00, with Interest at the rate of {initial) 10.750 percent
per annum (Prime pius 2.500 percent). Such note, snd the Interast thereon and ali other sums payable with respect therefo ara hersinafter
collectively calied “Liablities.” As security tor the pertarmance of this guaranty the Undersipned hereby mortgapes, pledges, assipns,
transfers, and delivers io Lender certain collateral {it any), listed in lhe schadule at the end hereof, The term “collateral” as used herein shait
mean any funds, guaranties, agreements, or other properily or rights or interesis of any naturs whaisoever, or the procseds thereof, which
may have been, are, or hereafter may be, mortgaped, pledged, assigned, iransterred or delivered directly or Indirectly by or on behalf of the )
Debtor or the Undersigned or any other party to Lender or to the holder of the atoresald note of the Debtor, or which may have been, are, or
hereafier may be heid by any party as lnistee or otherwise, as securily, whether immediaie or underiying, for the performance of this puaranty

or the payment of the Liabiiities or any of them or any security lherefor.

The Undersigned waives any nolics of the Incurring by the Deblor at any time of any of the Lisblities, and waives any and all
presentment, demand, protest, or natice af dishonor, nonpayment, or cther detault with respect to any of the Linbltilles and any obligation of
any party at eny time comprised in the coliateral, The Undersigned hereby grants to Lender tull power, in Its uncontrolied discretion and
without notice to the Undersigned, hut subject to the pravisions of any agreement between the Debior or any other party and Lender at the
fime In force, to deal in any manner with the Liabilliies and the collatera!, including, but without limiting the penerallly of the foregoing, the
following powers: )

(8) To modily or otherwise change any terms of ali or any part of the Liabllities or the raie of interest thereon (but not to increase the
principal amount of the note of the Debior io Lender}, fo prant any exiension or renewal thereo! and any other indulgence with
respect thereto, and to effect any reiease, compromise, or ssttiement with respect thereto;

(b} To enier into any agreement of forbearance with respact to ali or any part of the Lisbllities, or with respect to all or any part of the
coliateral, and to change the terms of any such agreement;

(c} To forbear trom calling for addilional coliateral fo sacure any of the Liabiiities or to secure any obligation comprised in the collaierat;

(d} To consent lo the substitution, exchange, or release of all or any part of the collaterat, whether or nol the coliateral, If any, received
by Lender upon any such substitution, exchange, or reieass shall be of the same or of a difierent character or value than the
colisteral surrendered by, Lender; :

(e) In the event of the nonpayment when due, whether by acceieration or otherwise, ot any of the Liabilitles, or in the aveni of detsult in
the performance of any obiigation comprised In the colisteral, to realize on the collateral or any part thereof, as & whaie or In such
parcels or subdivided Interests as Lender may elect, at any public or privaie sale or sales, for cash or on éredit or tor future delivery,
without demand, advertisament, or notice of the fime or place ot sale or any adjournment thereof (ihe Undersigned hereby walving
any such gemand, advertissment and nolice to the exient permitied by iaw}, or by foreciosure or otherwise, or io forbear from
realizing thereon, all as Lender In its uncontrolied discrelion may deem proper, and to puchase il or any part of the collateral for ifs
0wn accaunt af eny such saie or foraclosure, such powers fo be exercised only to the axient permitied by iaw.

The obligations of the Lindersigned hereunder shalt not be raieased, discharged or In any waey affecied, nor shall the Lindersigned have
any rights or recourse against Lender, by reason ot any action Lendesr may take or omit to take under Ihe foregoing powers.

In case the Debtor shail fall to pay all or any pari of the Liabliities when due, whether hy acceierstion or otherwise, according fo the terms
of sald note, the Undersigned, immediately upon the written demand of Lander, will pay to Lender the amount due and unpaid by the Debtor
ax sforesaid, in llke manner as it such amount consfituted the direct and primary obligation of the Undersigned, Lender shall not be seguired,
prior to any such demend on, or payment by, the Undersigned, fo make any aemand uUpon or pursue or exhaust any of K& rights or remedies
against the Debior or others with respect to the payment of any of the Liabililies, or to pursue or exhaust any of lis rights or ramedies wilh
respect lo any part of the coliateral. The Undersigned shatl have no right of subrogation whatsoever with respect to the Llabliies or the
colisteral unless and until Lender shall have recaived full payment of al the Liabllities. ?KQ bty
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The obligations of the Undersigned hersunder, snd the righis of Lender in tha colixleral, shall not be reisased, discharged, or in any way
atfected, nor shall the Undersigned have any rights against Lender: by reason of the tact that eny of the collateral may be in detautt at the
ftime of accepiance thereof by Lender or later; nor by reason of the faci that a valid lien in any of the coliateral may not ba canveyed io, or
created in favor of, Lender; nor by reason of the tact that sny of the collaterai may bs subject o equities or defenses or ciaims in favor of
others or may be invalld or defective In any way; nor by reason of the fact that any of the Liahilitiss may be invalid for any reason whatsoever;
nor by reason of the fact that the value of any of the collatiaral, or the financial condition of the Dsbtor or of any obligor under or guarantor of
eny of the collaleral, may not have been correclly estimated or may have changed or may hereafter change; mor by reason of any
deterioralion, wasie, or iosa by fire, ihaft, or otherwise of any of the collateral, unieas such deterioration, waste, or loss be caused by the
wilitui act or wiliful fallure to act of Lender. '

The Undersigned agrees to tumish Lender, or the holder of the aforesaid noie of the Debior, upon demand, but not more often than
semiannuatly, so long ss any part of the Indebledness under such nole remains unpaid, a financial stafemen! setting forth, In reasonabie
datall, the assels, liabllities, and net worth of the Undersignad,

The Undersigned acknowledpes and understands that K the Smai! Business Administration (SEBA) enters Inio. has enteres into, or wit
snier info, & Guaranty Agresment, with Lender or any ather lending Institulion, guaranteeing a portion of Debtor’s Liabilities, the Uindersigned
agrees ihat It is not & coguarantor with SBA and shall havs no right of coniribution against SBA. The Undersigned turther agress fhat sl
liebllity hereunder shali continue notwithstanding paymeni by SBA under Iis Guaranty Agreement to the other iending institution.

The term "Undersigned" as used in this agresmem shall mean the signer or signers of this agreement, and such sipners, it mora than
one, shalt be jointly and severally lisble hereunder. The Undersigned further agrees that all liablilty hereunder shall continue notwithstanding
the incapecity, lack ot authority, death, or dizabilify of any one or more of the Undersigned, and that mny fallure by Lender or Its assigns to flie
or enforce a clalm against ihe esiste of any of the Undersipned shall nol opsrsie to release any other of the Undersigned from Hablitly
hersunder, The fallure of any other parson io sign this guaranty shall not releasa or affect the liability of any signer hareof.

THIS GUARANTY IS DATED 3 /97,

GUARANTOR:

x ! | (SEAL)
Deanna D. Kraf

mm&wm In the presence: of:
x e - L8

Wiiness ,
x.ﬁléﬂxf_v‘ié&&_

Winess

NOTE ~Corporate guarantors must execule gusranty In corporaie nime. by duly sulhorized officer, and seal must be affixed and duly
aftested; partnership guaraniors must exscule guaranty in finm name, together with signature of a peneral periner. Formally executed
guaranly is to be delivered at the time of disbursement of loan. - -

(LIST COLLATERAL SECURING THE GUARANTY)

Guaranty of Deamnna D. Kraft secured by Deed of Trust of FIRST priority on borrower’s. property
located at 65 Beverly Road, Asheville, NC 28805,

See attached EXHIBIT A for legal des’cription.

SBA FORM 148 (5~87) REF: SOP 70 50 USE 10-85 EDITION UNTIL EXHAUSTED
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EXHiBI!1 A TO SBA GUARANTY

3EGINNING at a point said poiat Deing ia the Soutkerm margin of Severly
Road and being the most Norzhern point in Lenoir 3. Mosra, Jr. Property
as described in the Buncemce County Registry Deed Book 1369, Page 374 ;
thence from said escablighed beginning point che nex:t th=ee calls beiag
along the Southern margin of Beverly Road: North 43 degrees 19 minures
0 gseconds West 27.88 feer, Nor=h 50 degrees 17 miautes 0 seconds Wes:
38.09 feer, North 54 degzees 50 minutes 0 seconds West 205.48 feet:;
thence South 38 degrees 41 minuces 30 seconds West 39.73 feet to a4 an
iron pipe set in the Souchern margin of a 10 foor soil drive: thenca
Souch S2 degrees 26 minutes 40 secands Sase 144 .37 feert o an izon pipe
SeC; thence South 36 degress 9 minuces 40 seconds Sast 99.0 feert teo a
point in the Northwest ma=giz of Lenoir B. Moore, Jr. Broperty as
described in Deed Book 1363, Page 374; zhence Nor:zh 52 degTees 15 minutes
40 seconds Eagt 135.62 fe=t rto the peint and place of BEGINNING.
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