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L IDENTITY OF PETITIONER
| Pierce County and Clerk of the Pierce County Superior Court
(hereinafter, “the Clerk”), defendants in the above-entitled action, seek
review of the decision designated in part II below.
IL DECISION BELOW
The Clerk secks discretionary review of the May 22, 2007, pub-
lished decision of Division II of the Court of Appeals, Ranger Insurance

Co. v. Pierce County, ___ Wn. App. , P.3d (2007) (App. 1).

III.  ISSUES PRESENTED FOR REVIEW

1. When dealing with bonding companies which have been approved
(“justified”) by the Superior Court under RCW 19.72.040, are Clerks of
Court required to question directions by those companies which allocate
among cases the assets of sureties for whom the Court has justified the
companies to write? (RAP 13.4(b)(4): Issue of substantial public interest)
2. Where the Court of Appeals earlier remanded in part for want of evi-
dence whether the standard of care applicable to Clerks of Court had been
met, and on remand there was unrebutted competent evidence showing
there had been no breach of that standard of care, may the Court of Ap-
peals disregard that evidence and that issue on subsequent appeal? (RAP
13.4(b)(1),(4): Conflict with decisions of the Supreme Court, and issue of

substantial public importance)



IV. STATEMENT OF THE CASE

A. NATURE OF ACTION

This action arises out of the return of $35,000 in forfeited appear-
ance bond money to Signature Bail Bonds (Signature). Ranger Insurance
Company (Ranger) and Granite State Insurance Company (Granite State)
were two corporate sureties for which Signature was authorized (“justi-
fied”) by the Superior Court to write appearance bonds. Ranger deposited
a $35,000 check with the Clerk of the Pierce County Superior Court
(Clerk) at Signature’s request after Ranger and Granite State bonds written
by Signature were forfeited due to the bonded defendants’ failure to ap-
pear. The Clerk later allocated the $35,000 to four separate bonds as di-
rected by Signature. When the criminal defendants were apprehended, the
forfeited bonds were exonerated and the money was returned to Signature
by the Clerk pursuant to orders entered by the Superior Court. Signature
then failed to return the money to Ranger. Ranger thereafter brought this
negligence action against the Clerk seeking to hold the Clerk liable for
Signature’s misconduct.

In an earlier appeal, Ranger Ins. Co. v. Pierce County, noted at 122
Wn. App. 1077, 2004 Wash. App. LEXIS 1894 (2004) (App. 14), rev. de-
nied, 154 Wn.2d 1030, 116 P.3d 399 (2005) (Ranger I), the Court of Ap-

peals held that the Clerk could be liable for returning the money to Signa-



ture, despite the fact that the Clerk did so pursuant to valid court orders.
The Court of Appeals further held that there were outstanding issues of
fact under both agency law (apparent authority) and negligence law (stan-
dard of care for clerk’s offices), and remanded. On remand, the Clerk
submitted competent evidence establishing that the standard of care for
clerk’s offices had been met here. Ranger neither moved to strike that
evidence nor submitted any controverting material, but again appealed
when summary judgment was granted. In a published opinion, Ranger
Ins. Co. v. Pierce County, _ Wash. App. __, __P.3d __ (2007) (App. 1)
(Ranger II), the Court of Appeals ignored the standard of care (negli-
gence) issue, instead analyzed the evidence the Clerk had submitted solely
as pertaining to the apparent authority (agency) issue, declared the evi-
dence irrelevant to that issue, and reversed and remanded.

B. FACTS

The underlying facts of this case are fully set out in Ranger I (App.
14) and in the declaration of Deputy Clerk Dan Bohnett (CP 11). To
summarize: Signature Bail Bonds owed the Superior Court a total of
$35,000 for forfeiture of two bonds in each of two criminal cases; one of
the bonds ($15,000) was Ranger's, and the other three were those of an-
other company (Granite State Insurance) for which Signature was also jus-

tified by the Supérior Court to write (CP 50). Signature tricked Ranger



into sending not just $15,000 but $35,000 to the Clerk by falsely inform-
ing Ranger that a forfeiture had been ordered in another (third) case. Then
Signature's manager, James Barbieri, went to the Clerk's office and di-
rected that the $35,000 be applied to the two cases in which the one
Ranger and the three Granite State bonds had been ordered forfeited (CP
12, 29). Later, when the bonded defendants were in custody, Signature
went to court and falsely averred that it had paid the forfeitures (CP 37,
40) and obtained orders (CP 38, 43) directing the Clerk to refund the
money to Signature, which the Clerk then did. Signature did not pay the
money to Ranger. Again, the facts are laid out in more detail in Ranger I
and Bohnett's declaration (CP 11).

C. PROCEDURAL POSTURE

Having been defrauded by its own agent, then, Ranger sued the
Clerk and the County alleging at paragraph 2.8 of its complaint (CP 109)
(emphasis added) that defendants "negligently released funds” owed to
Ranger. The Clerk originally obtained summary judgment in this matter
in 2003, only to have that reversed by Ranger I. The original motion had
raised issues of agency and quasi-judicial immunity, and according to
Ranger I there were questions of fact concerning both agency and negli-
gence (standard of care) left for trial. Ranger I at 7, 9, 11 (App. 20, 22,

24). On remand, the Clerk filed another motion for summary judgment,



which did not revisit either agency or immunity, but rather concerned only

the separate issue discussed as follows at page 11 of Ranger I (App. 24):

It is unclear whether a reasonable, pru-
dent clerk would have reviewed all of the
documents pertaining to Ranger's bail mon-
eys prior to allocating Ranger's check as Bar-
bieri instructed. At the summary judgment
hearing, counsel for Pierce County argued the
following:

The Clerk doesn't drill down
into each file and say, well, here is
the bond. Let's look at the bond.
The Clerk is looking at a docket
sheet that's saying . . . what is the
status of that case.

To say that the Clerk -- every-
time [sic] someone comes in and
says I want to apply this money
from my principal in this fashion
has to pull out the original Clerk file
and drill down and say . . . which
principal are you acting for, that's
putting too much of a burden on the
Clerk.

RP at 27-28. However, the argument of coun-
sel is not conclusive evidence as to this issue.
See Green v. A.P.C., 136 Wn.2d 87, 100, 960
P.2d 912 (1998). There is no other evidence
in the record regarding the proper procedures
for court clerks in receiving bail moneys. In
conclusion, questions of material fact remain
and summary judgment was not proper. (Em-
phasis added.)




The purpose of the new motion on remand was to place evidence in the
record concerning such "proper procedures for court clerks in receiving
bail moneys."

The majority opinion in Ranger I, then, clearly stated that the ap-
propriate standard of care in this particular negligence action was that of a
"reasonable, prudent clerk" and said at page 11 that questions of material
fact remained on that issue. Accordingly, on remand the Clerk submitted
the declaration of Joel McAllister (CP 73) as evidence that the Clerk's Of-
fice had met the "reasonable clerk" standard in this case. Cf. Hertog v.
City of Seattle, 138 Wn.2d 265, 273, 979 P.2d 400 (1999) (affidavit on
summary judgment concerning standard of care for probation officers);
Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 226, 770 P.2d 182
(1989) (same, for medical malpractice and product liability). Cf Gurno v.
Laconner, 65 Wn.App. 218, 228-29, 828 P.2d 49 (1992)(citation omitted):

To establish a prima facie case of negligence,
appellant was required to show a duty, breach,
proximate causation and resulting injury. Ap-
pellant failed to present any evidence as to the
standard of care for training police officers, a
breach of that standard, or that such a breach
proximately caused her alleged false arrest.
Mr. McAllister's curriculum vitae (CP 79) was attached to his declaration.

He is the Finance Manager for the Clerk's Office of the King County Su-

perior Court (Department of Judicial Administration). His experience as a



chief financial officer in both the private and the public sectors is set out in
his c.v., and the basis for his knowledge of the standard of care in clerk's
offices in this state is set out in paragraph 2 of his declaration (CP 74).

The core of McAllister's declaration is at paragraph 5 (CP 76-77),
the pertinent portions of which are quoted in the following section of this
brief. In summary, his declaration shows that clerk’s offices across the
state rely upon justified bonding companies to transact the business of
their corporate sureties faithfully and accurately. Clerk’s offices do not
challenge the bona fides of such bonding companies, nor do they under-
take to determine the relationships, if any, among the various corporate
sureties for whom the bonding companies write. If clerks are required to
question the directions of such bonding companies concerning their sure-
ties (as the Court of Appeals has now held they must), then according to
McAllister’s uncontroverted evidence the processing of bail bond transac-
tions will be delayed as much as five days to allow for review and analysis
of bonds and powers of attorney. McAllister’s declaration directly ad-
dressed, then, the evidentiary gap identified by Ranger I, because it laid
out the procedures employed by clerk's offices in Washington, explained
why those procedures make sense, and showed that in following the direc-

tions given by Signature, the Clerk's Office acted as a reasonable, prudent




clerk would do. Judge Christopher Wickham granted the niotion, stating
(RP 19-20):

I'm persuaded that Mr. McAllister's declara-
tion is sufficiently on point as to the duty of
the clerk under these circumstances and as to
the accepted level of care, if you will, in this
particular occupation that it prevents the issue
from going to the jury. Now, had Ranger been
able to come up with some evidence in oppo-
sition to that, there might have been a question
of fact here, but looking at Mr. McAllister's
declaration, he takes account of the undisputed
circumstances in this case as they were pre-
sented to the clerk, and he doesn't need to de-
termine whether there was actual or apparent
authority.

Ranger appealed and the Court of Appeals reversed and remanded.
V.  ARGUMENT
A. THE COURT SHOULD ACCEPT REVIEW TO DE-
CIDE WHAT STANDARD OF CARE IS APPLICA-
BLE TO CLERKS IN THEIR DAILY INTERACTION
WITH BAIL BOND COMPANIES WHICH ARE
JUSTIFIED BY THE SUPERIOR COURT UNDER
RCW 19.72.040. (RAP 13.4(b)(4): Issue of substantial
public interest) '
Rather than making the threshold negligence inquiry and directly
addressing the standard of care applicable under the circumstances, the
Court of Appeals approached this case purely as a matter of agency law

and in doing so imposed a standing duty upon clerks to review and ana-

lyze specific bonds and powers of attorneys before acting on the directions



of justified bonding companies. This holding places clerks at risk of enor-
mous liability simply for trusting the bonding companies which communi-
cate decisions on behalf of the corporate sureties for whom the bonding
companies are specifically authorized to act by standing order of the Supe-
rior Court under RCW 19.72.040. The published opinion of Division II
will thus cause clerks across the state to reevaluate the way they handle
appearance bonds, and will delay the processing of those bonds as clerks
endeavor to verify the bona fides of the bonding companies rather than
risk this new liability exposure. The right to be released on bond is a con-
stitutionally protected right. Westerman v. Cary, 125 Wn.2d 277, 289,
892 P.2d 1067 (1994). Creating a duty for clerks to make legally precise
decisions regarding bonds and powers of attorneys filed by bonding com-
panies, and regarding the interrelationships among their corporate sureties,
will have an adverse effect upon the administration of bonds and risk im-

pacting the liberty of those needing them.'

' Bonding companies and their sureties also have an interest in the system operat-
ing smoothly. In the present case, Signature itself originally paid the forfeitures
in the 1997 Rogers case and in the Sims case by check, but its manager, Barbieri,
then informed the Clerk that Signature was stopping payment on those checks
and directed the Clerk to allocate the $35,000 deposit to cover those forfeitures.
Ranger I at 4 (App. 17). Had the Clerk not followed those instructions, Signa-
ture, Ranger, and Granite State would all have been in violation of the forfeiture
orders.



Indeed, this is exactly what the Finance Manager of the King
County Clerk’s Office testified in his declaration in this case:

In short, it would be extremely difficult for a
clerk's office to question, in any timely and
meaningful fashion, the direction of a bond
agent to allocate funds of one surety to the
obligations of another. Neither my office nor
any other clerk's office in the state, to my
knowledge, has ever engaged in such a re-
view of the bona fides of bail bond agents. If
clerks are required to second-guess the rela-
tionship between insurance companies and
the authority of bond agents, this would in-
crease our work load, our service lines would
be longer than they are, and we would likely
have to build in a buffer to give us time for
such reviews. If my office were to undertake
such reviews, I would expect our ability to
handle matters such as exoneration of bail
and prisoner releases on bail to be materially
affected. For example, currently we advise
the public that a document filed with the
Court is available to the public within five
days. If we were required to undertake re-
view of the underlying bail documents and
relationships of the companies and agents, I
would expect a comparable delay to be im-
plemented. Certainly, the standard of care
which currently exists in clerk's offices in this
state does not call for such reviews.

Declaration of Joel McAllister at 5 (CP 77). The Court failed to address

these concerns, but held in effect that this undisputed evidence was totally
irrelevant to the agency mold into which the Court compressed the case.

Ranger IT at 12.
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The Court of Appeals thereby held that clerks act at their peril if
they follow the direction of bonding companies concerning the business of
the very corporate sureties for whom the Superior Court has authorized the
companies to write bonds. To reach this odd result, the Court quoted from
the power of attorney certificate (CP 15) which accompanied Ranger’s
bonds, highlighting language that says the bonds are void if used in com-
bination with powers from any other surety company. Ranger II at 4. Al-
though the Court acknowledged, “The Clerk did as Signature directed,”
id., apparently the Court concluded that notwithstanding those directions,
the Clerk was required to pull each of the files and analyze the powers of
attorney. This, then, is the standard of care that the Court of Appeals is
imposing upon clerks. But the record contains Mr. McAllister’s unrebut-
ted declaration (CP 76-77) stating the obvious:

[T]he clerk would not be aware of the rela-
tionship if any between the two sureties. In-
surance companies buy and sell each other,
and pieces of each other, from time to time.
They can also have agreements between
themselves governing various aspects of
their businesses.
After stating in detail why he is familiar with the standard of care which is

exercised by clerks of court throughout the state (CP 73-74), he states the

following;:

211 -



These bond companies are justified by the

Superior Court through an established proc-

ess designed to show that the company is

qualified to conduct business in this field.

Clerk's offices are not expected to challenge

agents of companies that are expressly au-

thorized by the Superior Court to operate.

This would be especially true, as here,

where the company (Signature) is authorized

by the Court to issue bonds for both the

sureties involved, Ranger and Granite State,

see page 1 of the majority opinion.
(CP 76). Yet, the Court of Appeals did not address this standard of care
issue which it had itself identified as relevant in Ranger I at 11 (App. 24).
Instead, it highlighted the language from the powers of attorney filed with
Ranger’s bonds.

The Court of Appeals did not expressly state what the Clerk should
have concluded had the powers of attorney been pulled, but it raised the
issue in the context of observing (Ranger II at 3) that in originally submit-
ting the $35,000 Ranger had directed that it be allocated to two cases in
which Ranger bonds had been posted. Apparently, then, the Court of Ap-
peals read the “void if used in combination with powers of other sureties”
language as evidence that Ranger prohibited its bonding agencies from
ever writing one of its bonds in a case where the bond of another surety is

posted. In so reading the “in combination” language, however, the Court

of Appeals was clearly in error. The identical language used by the same
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surety (Ranger) was construed in People v. Ranger Ins. Co., 61 Cal. App.
4th 812, 816, 71 Cal. Rptr. 2d 806 (1998), where a $65,000 Ranger bond

was “stacked” on top a $10,000 bond of another surety (Amwest) to meet

a $75,000 bail amount. Ranger argued there that the “void if used in com-
bination” language “prohibited both the use of multiple powers of attorney
to issue a single bond and the use of multiple bonds to meet the total

amount of bail.” 61 Cal. App. 4th at 816. The California Court of Ap-

peals instead held:

[TThe language in the power of attorney
does not prevent the stacking of bonds to
meet the total amount of bail set by the
court. Instead, it renders the power of attor-
ney void if used in combination with other
powers of attorney fo issue a single bond.
This language complements that contained
on the face of the bail bond itself, which also
prohibits the use of more than one power of
. attorney to issue a single bond. Only one
power of attorney was used in this case, so
there is no basis for exonerating the forfei-
ture. (Emphasis added.)

61 Cal. App. 4th at 816-17.

In the present case, there was a Ranger bond stacked with a Gran-
ite State bond in the 1997 Rogers case, and there were two Granite State
bonds stacked in the 2000 Sims case (Ranger II at 3), but there was no
bond to which more than one power of attorney was attached. The Court

of Appeals in Ranger II did not suggest there was any such multiple pow-
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ers per bond violation; instead, the Court misread the narrow import of
this language to somehow conclude that it placed the Clerk on notice that
Ranger never acts in concert with other sureties. This is simply wrong, yet
it is upon this mistaken foundation that the Court states, near the end of its
opinion, “Indeed, the bail bond and related powers of attorney strongly
indicate that Ranger did not have knowledge of Signature’s acﬁons and
that Signature lacked the authority to use Ranger’s money for another
bonding company’s obligations.” Ranger II at 12.

Ranger in its July 26, 2006, brief to the Court of Appeals, at page
8, stated (emphasis added), “Clearly, Ranger’s directives to the Pierce

County Clerk’s Office are contained in the bail bonds and related powers

of attorney filed with the court.” Yet two years before the subject transac-
tions the California Court of Appeals had held in People v. Ranger Insur-
ance Company, supra, that the very language involved here simply means
that there cannot be more than one power per bond. This language says
nothing about multiple bonds by Ranger in a single case, nor about Ranger
bonds not being stacked with those of another company (as in fact hap-
pened in People v. Ranger Insurance Company, supra). And even if
somehow applicable, the language by its terms simply voids the bond; it
does not say anything about the relationship of Ranger Insurance Com-

pany to any other surety.

214 -



The Court of Appeals, then, not only imposed the wrong standard
of care upon clerks, but also at Ranger’s prompting misread the import of
the power of attorney certificates which Ranger had filed.

B. REVIEW SHOULD BE ACCEPTED BECAUSE THE

COURT OF APPEALS HAS DISREGARDED THE
DOCTRINE OF LAW OF THE CASE AND IG-
NORED RELEVANT UNREBUTTED EVIDENCE.
(RAP 13.4(b)(1),(4): Conlflict with decisions of the Su-
preme Court, and issue of substantial public impor-
tance)

In ruling on the first appeal of this case, the Court of Appeals
plainly held that there were outstanding material issues of fact concerning
both the apparent authority issue (Ranger I at 7, 9) (App. 20, 22) and con-
cerning the underlying negligence issue (Ranger I at 11) (App. 24) (“Con-
sequently, the case should proceed to trial on negligence . . . . There is no
other evidence in the record regarding the proper procedures for court
clerks in receiving bail moneys.”) On remand, the Clerk produced evi-
dence on those procedures, yet the Court of Appeals found that evidence
irrelevant. Ranger II at 12.

Under the doctrine of law of the case, an appellate court cannot
state the law one way and then later hold differently in the same case.
“Where there has been a determination of the applicable law in a prior ap-

peal, the law of the case doctrine ordinarily precludes redeciding the same

legal issues in a subsequent appeal.” State v. Clark, 143 Wn.2d 731, 745,
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24 P.3d 1006, cert. denied, 534 U.S. 1000, 151 L. Ed. 2d 389, 122 S. Ct.
475 (2001) ((quoting Folsom v. County of Spokane, 111 Wn.2d 256, 263,
759 P.2d 1196 (1988)) ((quoting Adamson v. Traylor, 66 Wn.2d 338, 339,
402 P.2d 499 (1965)). The doctrine has been modified by court rule:
Under RAP 2.5(c)(2), this court may
at the instance of a party review
the propriety of an earlier deci-
sion of the appellate court in the
same case and, where justice
would best be served, decide the
case on the basis of the appellate
court's opinion of the law at the
time of the later review.
(Italics ours.) The parties in this case have
chosen not to request review from this court
of the Court of Appeals decision, and have
thus not presented arguments why justice
would best be served by conducting such a
review. The Court of Appeals determina-
tions therefore remain the law of the case.
State v. Strauss, 119 Wn.2d 401, 414-15, 832 P.2d 78 (1992). Similarly,
Ranger did not request review by the Court of Appeals of its original hold-
ing. Nor did the Court say it was undertaking such a review.
Furthermore, justice is certainly not served by ignoring the original
holding. In a case in which the plaintiff expressly pled negligent conduct
by the defendant, the threshold issue of negligence is plainly an independ-

ent matter for resolution. Cf Mauch v. Kissling, 56 Wn.App. 312, 783
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P.2d 601 (1989) (liab.ility of Boy Scouts for scout master's acts separately
analyzed, first under agency apparent authority theory and then under neg-
ligent supervision theory). In any negligence case, the plaintiff must
prove duty, breach, causation, and damages. Nivens v. 7-11 Hoagy's Cor-
ner, 133 Wn.2d 192, 198, 943 P.2d 286 (1997). The agency issues ad-
dressed in the original motion for summary judgment related to one of the
Clerk’s defenses, at page 3 of its answer (CP 113): "Signature Bail Bonds,
Inc., was plaintiff's agent, and payment to Signature Bail Bonds, Inc., was
payment to plaintiff." The Court in Ranger I at page 11 (App. 24) prop-
erly indicated that on remand, evidence concerning the standard of care for
clerk's offices in fiscal matters was relevant and admissible. That was the
law of this case by virtue of the Court's decision. "In its most common
form, the law of the case doctrine stands for the proposition that once there
is an appellate holding enunciating a principle of law, that holding will be
followed in subsequent stages of the same litigation." Roberson v. Perez,
156 Wn.2d 33, 41,123 P.3d 844 (2005) (citation omitted).

The Court of Appeals also disregarded settled law by rejecting the
declaration of Joel McAllister. In resisting the Clerk's second summary
judgment motion, Ranger sought no continuance, filed no motion to strike
McAllister's declaration, and submitted no evidence to rebut it. If im-

proper evidence is before the trial court in a summary judgment proceed-
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ing, the required procedure is to object and move to strike. See Lamon v.
McDonnell Douglas Corp., 91 Wn.2d 345, 352, 588 P.2d 1346 (1979)
(holding that failure to make a motion to strike affidavit in opposition to
summary judgment waives any claim of deficiency). This approach en-
ables the trial court to consider the matter fully upon proper briefing and
ensures a fully developed record for consideration on appeal. Ranger did
not, however, move to strike the McAllister declaration or seek reconsid-
eration, nor did Ranger argue the declaration should be disregarded on ap-
peal. See RAP 2.5(a) (court may refuse to consider claims not raised in
the trial court).
Nevertheless, the Court of Appeals disregarded McAllister’s decla-
ration (Ranger II at 12), citing Meyer v. Univ. of Wash., 105 Wn.2d 847,
852, 719 P.2d 98 (1986). Meyer, however, did not involve ignoring unre-
butted evidence:
A nonmoving party in a summary judg-
ment may not rely on speculation, argumen-
tative assertions that unresolved factual is-
sues remain, or on affidavits considered at
face value. After the moving party submits
adequate affidavits, the nonmoving party
must set forth specific facts which suffi-
ciently rebut the moving party's contentions
and disclose the existence of a genuine issue
as to a material fact. Issues of material fact

cannot be raised by merely claiming con-
trary facts. Plaintiff has not presented facts
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sufficient to overcome the court's summary

judgment order for defendants.
105 Wn.2d at 852 (citations omitted). The thrust of this holding is that the
party opposing summary judgment (here, Ranger) has an obligation to
submit evidentiary materials raising a genuine issue of material fact. Per-
haps the Court was seizing upon the word “adequate” in reference to the
moving party’s affidavits. But the McAllister declaration was proper and
adequate on the negligence issue.” For the reasons discussed above, the
declaration was competent evidence which was highly relevant to the neg-
ligence issue identified for remand in Ranger I. Under ER 401, relevant
evidence is evidence “having any tendency to make the existence of any
fact that is of consequence to the determination of the action more prob-

able or less probable.”

2 Indeed, disregarding the McAllister declaration led the Court of Appeals to re-
peat its earlier mistake when it quoted, in the statement of facts in Ranger II at 3,
its Ranger I at 4 statement involving the Clerk’s “cash bail” entry: “The clerk’s
actions were clearly in error, as Signature had previously posted a Ranger ap-
pearance bond for cause no. 98-1-03952-5.” There was no evidence to support
that finding when the Court made it in Ranger I, and McAllister’s declaration on
remand (CP 74-75) referred to it and clearly explained why the finding was flat
wrong. (“This code (3310) is the proper one to use whenever funds are tendered
in a criminal case in which the clerk has not yet received an order specifying
what to do with such funds.”) Nevertheless, in Ranger II the “clearly in error”
misstatement was repeated as fact.
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Meyer, then, does not support the Court’s treatment of the
McAllister declaration. In disregarding evidence developed on remand
which was relevant to issues identified in Ranger I, the Court of Appeals
decision conflicts with decisions of the Supreme Court concerning the
doctrine of law of the case and concerning motions for summary judg-
ment, with adverse effects upon a matter of substantial public importance,
namely, the liability of Clerks of Superior Court across this state.

VI. CONCLUSION

For the reasons stated above, the Court should accept review of the
May 22, 2007, published decision of the Court of Appeals.

DATED: June 20, 2007.

GERALD A. HORNE
Prosecuting Attorney
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Chief Civit Deputy —
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

RANGER INSURANCE COMPANY,
Appellant, NO. 34729-6-11

\4 PUBLISHED OPINION

PIERCE COUNTY, STATE OF WASHINGTON
AND PIERCE COUNTY SUPERIOR COURT

CLERK,

Respondents.

Van Deren, J. -- This is the second appeal in Ranger Insurance Company’s suit against
Pierce County based on the Superior Court Clerk’s distribution of Ranger Insurance Company’s
bail bond money for Granite State Insurance Company’s bail bond obligations. In the first appeal,
we remanded for trial on whether, in light of the limiting power of attorney accompénying each
bond, the Superior Coﬁrt Clerk (Clerk) properly relied on the dual agent’s own representations to
apply and disburse Ranger’s funds for Granite State’s obligations. On remand, the trial court
granted summary judgment to Pierce County, finding that the Clerk did not violate the standard of
care for court clerks in Washington. Ranger appeals, contending that disputes of material fact still
exist about whether (1) the Clerk’s conduct was negligent in light of the express limiting powers

of attorney on each bond; and (2) the Clerk could rely solely on the agent’s known representation
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of multiple bonding companies in the absence of Ranger’s actions suggesting apparent authority
to use Ranger’s money for another bonding company’s obligations. Because the County’s
summary judgment motion did not address this issue of material fact, we reverse and remand
again for trial.

FACTS!

Ranger Insurance Company’s agent, Signature Bail Bonds, was an authorized bail bonds
agent for both Ranger and Granite State. Ranger Ins., 2004 Wash. App. LEXIS 1894, at *1.
Signature wrote four appearance bonds in Pierce County to secure the appearance of two criminal
defendants, David J. Rogers and Brandon E. Sims. Signature wrote one of the bonds ($15,000)
on cause number 97-1-05295-7 from Ranger and the other three (a total of $20,000) from Granite
State for cause number 97-1-05295-7 for Rogers, and cause number 00-1-01029-1 for Sims.

All four of the bonds were forfeited because Rogers and Sims failed to appear. Signature
directed Ranger to send $35,000 to the clerk’s registry to cover Rogers’ forfeited bonds,
misrepresenting to Ranger that two of its own bonds had been forfeited -- the aforementioned
$15,000 Ranger bond on cause number 97-1-05295-7 and a $20,000 Ranger bond on cause
number 98-1-03952-5 that had not been forfeited. Ranger Ins., 2004 Wash.

App. LEXIS 1894, at *4. The actual status of the Ranger and Granite State bonds was as

! The facts are taken in most part from Ranger Ins. Co. v. Pierce County, noted at 122 Wn. App.
1077, 2004 Wash. App. LEXIS 1894, at *1-8 (2004). Both parties rely heavily on our statement
of facts in this unpublished opinion and do not provide other evidence for most of the factual
details.
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follows:
1997 Rogers 97-1-05295-7 $ 15,000 Ranger Ins. Forfeited
1997 Rogers 97-1-05295-7 $ 10,000  Granite St. Forfeited
1998 Rogers 98-1-03952-5 $20,000 Ranger Ins. Not Forfeited
2000 Sims  00-1-01029-1 $ 5,800 Granite Ins. Forfeited
2000 Sims  00-1-01029-1 $ 4,200 Granite Ins. Forfeited

Ranger fns., 2004 Wash. App. LEXIS 1894, at *2.

It is not refuted that Ranger submitted, along with the check, an invoice requesting that
the clerk’s office allocate $20,000 to Rogers cause number 98-1-03952-5, which was not
forfeited, and $15,000 to Rogers cause number 97-1-05295-7, which was later forfeited. Ranger
Ins., 2004 Wash. App. LEXIS 1894, at *4.> Furthermore, Ranger’s $35,000 check to the Clerk
referred to “State v. David Jack Rogers, Case No. 98-1-03952-5.” Ranger Ins., 2004 Wash.
App. LEXIS 1894, at *5. The Clerk entered the check for cause no. 98-1-03952-5 in the Pierce
County Superior Court journal detail report as “cash bail.” Clerk’s Papers (CP) at 74. “The
[Cllerk’s actions were clearly in error, as Signature had previously posted a Ranger appearance
bond for cause no. 98-1-03952-5.” Ranger Ins, 2004 Wash. App. LEXIS 1894, at *5.. Ranger
had not posted any bonds for Sims.

Not only did Ranger direct that the $35,000 be used only for its obligations, but each of

Ranger’s bail bonds have a corresponding power of attorney certificate, which state:

? Noting that appellate courts consider all facts submitted in the light most favorable to the
nonmoving party, we assumed that the invoice existed in the first appeal although it was not in the
record. Ranger Ins., 2004 Wash. App. LEXIS 1894, at *4-5. We assume the same here.

3
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This power void if altered or erased, void if used with other powers of this

company or in combination with powers from any other surety company, void if

used to furnish bail in excess of the stated face amount of this power, and can only

be used once . . . and provided this Power-of-Attorney is filed with the bond and

retained as a part of the court records.
CP at 15 (our emphases added).

After the Clerk received Ranger’s instructions, Signature’s manager® directed the Clerk to
apply Ranger’s $35,000 check to cover Rogers’ forfeited bond under cause number 97-1-05295-7
($15,000), Rogers’ Granite State forfeited bond under cause number 97-1-05295-7 (810,000),
and Sims’ two forfeited bonds under cause number 00-1-01029-1 ($10,000). The Clerk did as
Signature directed. Ranger Ins., 2004 Wash. App. LEXIS 1894, at *5-6.

When Rogers and Sims were arrested, Signature filed to exonerate the forfeited bail
moneys, “falsely stat[ing] that it, not Ranger, had paid the forfeited bonds.” Ranger Ins., 2004
Wash. App. LEXIS 1894, at *6. Based on Signature’s misrepresentations, the trial court entered
orders directing the Clerk to return the forfeited bail money to Signature. Ranger Ins., 2004
Wash. App. LEXIS 1894, at *7. The Clerk disbursed the $35,000 to Signature. Ranger Ins.,
2004 Wash. App. LEXIS 1894, at *7 n.2. But Signature never returned the money to Ranger.
Ranger Ins., 2004 Wash. App. LEXIS 1894, at *7.

On January 16, 2002, Ranger sued Pierce County, alleging that the Clerk was negligent in
two ways: (1) disbursing Ranger’s $20,000 for bonds written by Granite State;* and (2)

returning the forfeiture money to Signature, not Ranger. Ranger Ins., 2004 Wash. App. LEXIS

1894, at *7. The County moved for summary judgment, arguing that (1) Ranger was bound by

3 James Barbieri was Signature’s manager.

* Ranger originally sued for return of the entire $35,000 but conceded in the first oral argument
that the Clerk was not negligent in disbursing $15,000 to Signature for Ranger’s own bond.

4
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the acts of its agent, Signature, and (2) the Clerk was entitled to quasi-judicial immunity. The
trial court granted the County’s summary judgment motion. Ranger Ins., 2004 Wash. App.
LEXIS 1894, at *8.

Without reaching any remaining or potential issues that were not before us, including
those relating to the Clerk’s fiduciary responsibilities to persons required to pay money to its
registry, we reversed for trial on the limited issues before us, concluding that (1) questions of
material fact remained about whether, in light of the power of attorney accompanying each bond,
Signature had apparent authority to receive money due Ranger that had been applied to Granite
State’s obligations; and (2) the Clerk did not have quasi-judicial immunity in handling Ranger’s
bail money because processing the money was a ministerial act. Ranger Ins., 2004 Wash. App.
LEXIS 1894, at *8, *17-18, *22.

We held that Signature did not have actual authority to direct the Clerk to use Ranger’s
money for Granite State’s obligations and that “the only real issue presented is whether Signature
had apparent authority for its actions.” Ranger Ins., 2004 Wash. App. LEXIS 1894, at *13.
Thus, because “[r]easonable minds could differ as to whether Signature had actual or apparent
authority to freely allocate Ranger bail moneys, and all of the facts necessary to determine this
issue have not been presented,” we remanded for a trial on Signature’s apparent authority ard
rejected the trial court’s reliance on Signature’s own representations of authority.> Ranger Ins.,
2004 Wash. App. LEXIS 1894, at *10. We directed the trial court to consider Ranger’s objective
manifestations regarding Signature’s authority, as “apparent authority may not be inferred from

the acts of an agent.” Ranger Ins., 2004 Wash. App. LEXIS 1894, at *13.

5 Whether apparent authority exists is a question of fact. Costco Wholesale Corp. v. World Wide
Licensing Corp., 78 Wn. App. 637, 646, 8§98 P.2d 347 (1995).

5
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We pointed out that Ranger’s objective manifestations of Signature’s authority were
“contained in the bail bonds and the related powers of attorney filed with‘the court.” Ranger Ins.,
2004 Wash. App. LEXIS 1894, at *14. These documents informed the Clerk that Signature
could act as Ranger’s agent for Rogers’ cases 97-1-05295-7 and 98-1-03952-5 and that Signature
could not use its powers in combination with any other surety companies’ powers. Ranger Ins.,
2004 Wash. App. LEXIS 1894, at *14.

The Clerk’s reliance on a subjective belief that Signature could direct Ranger’s funds
contrary to Ranger’s written directions posed questions of material fapt about whether (1) that
belief was reasonable; and (2) a clerk of ordinary prudence would make further inquiry about
Signature’s ability to direct Ranger’s funds in light of the filed péwers of attorney, the posted bail
bond, and entry of “cash bail” on a preexisting bond that has not been forfeited. Ranger Ins.,
2004 Wash. App. LEXIS 1894, at *15.

On remand, without addressing the issue of apparent authority or any other legal or factual
issues, the County moved for summary judgment based on a declaration from Joel McAllister, a
manager of Finance and Information Services for the King County Department of Judicial
Administration.® McAllister’s declaration incorporates the County’s summary judgment argument
and states that the applicable standard of care for clerks in Washington State is to disburse funds
to any recognizable bonding agent without checking the particular file or bond. The declaration
also states that, even on notice of irregularity, the usual response is “[S]o what?” McAllister
states that it is too burdensome for a clerk to pull a file and check to ascertain the bonding

company’s express limitations on the agent’s authority from the bond and filed the corresponding

8 According to McAllister, his office is equivalent to superior court clerk’s offices in other
counties.
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power of attorney.

The trial court granted summary judgment to the County because “Ranger [had not] been
able to come up with some evidence in opposition to that.” Report of Proceedings (RP) at 20.

Ranger appeals.’

ANALYSIS

Ranger’s sole contention in this appeal is that the trial court erred in granting the County’s
summary judgment motion because the Clerk failed to follow Ranger’s directives in a bail bond
and its accompanying power of attorney. Ranger asserts that McAllister’s declaration does not
resolve the issues of material fact because a court clerk is required to follow such directives. We
agree that the essential issue of material fact we identified in the first appeal still must be resolved.

In reviewing a grant of summary judgment, “we must engage in the same inquiry as the
trial court.” Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 1030 (1982). A summary
judgment is appropriate “if the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law.” CR 5 6(c);
Marincovich v. Tarabochia, 114 Wn.2d 271, 274, 787 P.2d 562 (1990).

We “consider the evidence and the reasonable inferences therefrom in a light most

favorable to the nonmoving party.” Schaaf'v. Highfield, 127 Wn.2d 17, 21, 896 P.2d 665 (1995).

7 The clerk’s papers and Ranger’s appellate brief include the State of Washington as a defendant.
Ranger conceded at trial that the State of Washington should be dismissed from this case and
raises no argument regarding this issue on appeal.

7
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“The issues of negligence and proximate cause are generally not susceptible to summary
judgment.” Ruffv. King County, 125 Wn.2d 697, 703, 887 P.2d 886 (1995). A nonmoving
party, however, “may not rely on speculation, argumentative assertions that unresolved factual
issues ;emain.” Seven Gables Corp. v. MGM/UA Entm’t Co., 106 Wn.2d 1, 13, 721 P.2d 1
(1986).

After the moving party submits adequate affidavits, the nonmoving party must set forth
specific facts that sufficiently rebut the moving party’s contentions and disclose the existence of a
genuine issue of material fact. Meyer v. Univ. of Wash., 105 Wn.2d 847, 852,719 P.2d 98
(1986). Where reasonable minds could reach but one conclusion from the admissible facts in
evidence, summary judgment should be granted. LaMon v. Butler, 112 Wn.2d 193, 199, 770
P.2d 1027 (1989).

Here, the County submitted McAllister’s declaration attempting to explain “the proper
procedures for court clerks in receiving bail moneys.” Ranger Ins., 2004 Wash. App. LEXIS
1894, at *17. According to McAllister’s declaration: (1) it was not an error for the Clerk to
make an entry stating that Ranger’s bail bond money for cause no. 98-1-03952-5 was “cash bail”
because the phrase “cash bail” is a default transaction code to use “whenever funds are tendered
in a criminal case in which the clerk has not yet received an order specifying what to do with such
funds”; CP at 74; (2) “the [Cllerk clearly handled the receipt of the $20,000 which is involved
here properly and in a manner fully consistent with the standard of care in clerk’s ofﬁces in this
state”; CP at 76, and (3) “[iln complying with the direct order of the Court . . . the [C]lerk was of

course acting consistent with the standard of care existing in clerk’s offices in this
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state.” CP at 77. McAllister also stated,

[TThe $15,000 bond in the Rogers case was Ranger’s; the other three were Granite
State’s. The clerk’s office would not have known that, however, without pulling
the court files and reviewing the bond documents themselves. Even if for some
reason a clerk noticed that there were two different sureties involved, I would
expect the clerk’s reaction to be, in effect, “So what™? These bond companies are
justified by the Superior Court through an established process designed to show
that the company is qualified to conduct business in this field. Clerk’s offices are
not expected to challenge agents of companies that are expressly authorized by the
Superior Court to operate. This would be especially true, as here, where the
company (Signature) is authorized by the Court to issue bonds for both the
sureties involved, Ranger and Granite State. . . Aside from that, the clerk would
not be aware of the relationship if any between the two sureties. Insurance
companies buy and sell each other, and pieces of each other, from time to time.
They can also have agreements between themselves governing various aspects of
their businesses. In short, it would be extremely difficult for a clerk’s office to
question, in any timely and meaningful fashion, the direction of a bond agent to
allocate funds of one surety to the obligations of another. Neither my office nor
any other clerk’s office in the state, to my knowledge, has ever engaged in such a
review of the bona fides of bail bond agents. If clerks are required to second-guess
the relationship between insurance companies and the authority of bond agents,
this would increase our work load, our service lines would be longer than they are,
and we would likely have to build in a buffer to give us time for such reviews. If
my office were to undertake such reviews, I would expect our ability to handle
matters such as exoneration of bail and prisoner releases on bail to be materially
affected. . . Certainly, the standard of care which currently exists in clerk’s offices
in this state does not call for such reviews.

CP at 76-77. In sum, McAllister claims that the AClerk’s actions “in connection with the Ranger
check and the 1997 and 1998 Rogers and 2000 Sims cases were fully consistent with the standard
of care concerning receipt, allocation, and disbursement of funds as those exist in clerk’s offices
today and in 2000.” CP at 77-78. The County’s sole evidence, McAllister’s declaration, suggests
that for any given bond transaction, a clerk has no independent responsibility to bonding
companies to determine a bonding agent’s authority and to properly record and disburse funds,

despite the bonding companies’ written and filed directives relating to that particular bond.
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Despite our holding in the first appeal that Signature had no actual authority and that a
genuine issue of material fact existed about whether it had apparent authority, the County’s
evidence assumes a different scenario -- that Signature had actual or apparent authority.
McAllister asserts that clerks are not required “to challenge agents of companies that are
expressly authorized by the Superior Court to operate.” CP at 76. McAllister implies that
Signature had authority because “[t]ﬁese bond companies are justified by the Superior Court
through an established process designed to show that the company is qualified to conduct
business in this field.” CP at 76. But merely because a superior court authorizes a bonding agent,
it does not follow that the agent has actual or apparent authority to substitute money from one
bonding company for another bonding éompany’s obligations.

We held that Signature lacked “actual authority to direct the [C]lerk to use Ranger’s
check to cover Granite State’s financial obligations” for the following reasons: (1) “[W]hile the
-agreement between Signature and Ranger granted Signature actual authority over ‘all . . . matters
of bond administration,” clearly this grant of authority only extended to the administration of
Ranger boﬁd matters”; (2) “[t]he agreement did not give Signature authority to allocate Ranger
bail moneys to pay for Granite State’s forfeiture costs”; and (3) “Signature’s authority in
allocating bail moneys did not extend to cases where bail had not been forfeited.” Ranger Ins.,
2004 Wash. App. LEXIS 1894, at *12-13 (internal citations omitted).

At the conclusion of the first appeal, the remaining issue was “whether Signature had
apparent authority for its actions.” Ranger Ins., 2004 Wash. App. LEXIS 1894, at *13.
““Whether an agent has apparent authority to make a contract depends upon the circumstances
and is to be decided by the trier of fact.”” State v. French, 88 Wn. App. 586, 595, 945 P.2d 752

(1997) (quoting Costco Wholesale Corp., 78
10
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Wn. App. at 646) (citations omitted). The party asserting apparent authority has the burden of
proof. French, 88 Wn. App. at 595. Whether an agent has apparent authority to bind a principal
depends on the objective manifestations the principal made to a third party. French, 88 Wn. App.
at 595. “[The principal’s] objective manifestations of [the agent’s] authority [a]re contained in the
bail bond and related power of attorney.” French, 88 Wn. App. at 596.

In determining whether the principal’s objective manifestations will support a finding of
apparent authority, we consider whether the principal’s conduct would lead a reasonable person
to believe that the agent had authority to act as well as whether the one claiming apparent
authority actually believed that the agent had authority to act for the principal. King v. Riveland,
125 Wn.2d 500, 507, 886 P.2d 160 (1994). Apparent authority cannot be based on the agent’s
actions. French, 88 Wn. App. at 595. “While apparent authority can be inferred from the
principal’s actions, ‘there must be evidence the principal had knowledge of the act which was
being committed by its agent.”” French, 88 Wn. App. at 595 (quoting State v. Parada, 75 Wn.
App. 224,231, 877 P.2d 231 (1994)).

Thus, in the first appeal, we reviewed the bail bonds and related powers of attorney and
held:

[A] genuine issue of material fact exists as to whether the [C]lerk reasonably

believed that [Signature] had apparent authority, and all of the facts necessary to

determine this issue have not been presented to this court. First, there were facts

that may have led a person of ordinary prudence to make further inquiry regarding

[Signature’s] authority to bind Ranger. As noted, the [C]lerk’s office had

previously received the Ranger bonds posted for Rogers and the accompanying

powers of attorney, indicating which bonds Ranger was insuring. In addition, the

check Ranger submitted referenced the 1998 Rogers case, cause no. 98-1-03952-

5; it did not refer to either the 1997 Rogers case or any cases involving Sims. . .

Thus, the trial court erred in granting summary judgment on the issue of apparent

authority.

Ranger Ins., 2004 Wash. App. LEXIS 1894, at

11
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*15.

Here, McAllister’s declaration endorses the Clerk’s actions based solely on Signature’s
own representations of apparent authority.

Nothing in the record on appeal shows Ranger’s objective manifestations supporting
Signature’s apparent authority. Nor is there any evidence that Ranger knew of Signature’s
fraudulent actions. See French, 88 Wn. App. at 595. Indeed, the bail bond and related powers of
attorney strongly indicate that Ranger did not have knowledge of Signature’s actions and that
Signature lacked the authority to use Ranger’s money for another bonding cqmpany’s obligations.

Thus, on this record, the County failed to address its burden of establishing Signature’s
apparent authority. Accordingly, Ranger, the nonmoving party, need not have set forth specific
facts to rebut the County’s erroneous assumptions and contentions and disclosed the existence of
a genuine issue of material fact on an issue that we had already decided in the first appeal. See
Meyer, 105 Wn.2d at 852.

The trial court erred in granting summary judgment to the County when unresolved
material issues of fact remain. We remand again for determination of, in addition to any other

remaining issues for the trier of fact, whether Signature had apparent authority to direct Ranger’s
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money to pay Granite State’s obhgatlons See French 88 Wn. App. at 595.

We reverse and remand for tnal
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON <.

DIVISION II
RANGER INSURANCECOMPANY, | ©  No. 30656-5-I
Appellaﬁt, ‘ . |
V. . .
PIERCE 'COUNTY, PIERCE COUNTY| .  UNPUBLISHEDOPINION

SUPERIOR COURT CLERK, “JOHN DOE”
and “JANE DOE”, and -the STATE OF
WASHINGTON, 4

Responde’nts..

BRIDGEWATER, J. — Ranger Insurance Company appeals a summary judgment on its

claim for negligence against i’iérce County for misapp_lying bail bond moneys it rec-eived. and
nﬁstakenly paid to an‘agen't. of Ranggr. . We reverse. |

Signature Bail Bonds, Inc.,‘a bail bond company, wés authorized by thc‘Pi'e;,rce‘ ACcl)unty
SupériQr Court to post é.ppaatancc..and appeal bonds ‘on behalf of Ranger Irisurance Company
and Granite State Insurance Cempény. Pursuant to’ a'bail bond un&erwriti'ng agreeﬁent entered
into between Ranger and Ray Hrdlicka' in 1994, Signaturé was Ranger’s agent in Washington
for all bond-related activities. .Thét‘agreement states in relevant part: - o

Agent shall be solely responsible for the satisfaction of bond forfeitures;
investigation of bond pri'ncipals:and.prospective bond principals; negotiation, .

! Ray Hrdlicka owned 100 percent of the stock of Signature Bail Bonds, Inc.
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settlement -and/or satisfaction of claims against-Agent by bond principals, courts
and/or others; and/or any .and all other matters of bond administration hereunder.

" Clerk’s Papers (CP) at 36.

Between February 1998 and March 2000, Signature wrote five separate appearance bonds
in Pierce County to secure the appearance of two criminal defendants, David Jack Rogers and
Brandon ﬁagene Sims. Four of these bonds were forfeited as a result of both defendants’ failure

to appear in court. These borids and their forfeiture status, sureties, and amounts are summarized .

as follows:

1997 Rogers | 97-1-05295-7 | $15,000 Ranger Ins. Forfeited
1997 ‘Rogers 97-1-05295-7 | $10,000 Granite St. Forfeited
1998 . Rogers 98-1-03952-5 | $20,000 ‘| RangerIns. | Not Forfeited
2000 Sims 00-1-01029-1 | $5,800 | Granite Ins. | Forfeited
2000 Sims .00-1-01029-1 | $4,200 | Granite Ins. Forfeited

) Each bond insured by Ranger was written on Ranger Insurance Company.paper with a

correéponding power of attorhey certificate. These eerfiﬁcates étate:

This- power void if altered or erased, void if used with other powers of this

company or in combination with powers from any other surety company, void if

used to furnish bail in excess of the- stated face amount of this power, and can

only be used once.

. and prov1ded this Power—of-Attorney is flled with the bond and -

retained as a part of the court records.
CP at 138, 140. Likewise; the bonds insured by Granite were written on Granite State Insurance
Company paper with a'corresponding power of attorney certificate.

On May 18, 2000, an order forfeiting bail and judgment on appearance bond was filed in
Pierce Cdunty Superior Court for Rogers, cause no. .9741-05295-7, and Sims, cause 1io. 00-1-

01029-1. The bonid forfeiture involving Rogers included both.the Ranger and Granite State

bonds.
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On May 26, Signature’s manager, J ames.Barb‘_i'eri, issued three checks to.the Clerk of the
Pierce County Superior Court'for $25,000, $5,800, and $4,200. The first check referenced the
1997 Rogers case (cause no. 97-1-05295-7), whiie the other two checks referenced the 2000
-Sims case (cause no. 0‘0-1-01029‘-1). | |

-On the same day Barbten issued the checks to Plerce County, Signature contacted Ranger
and requested -that Ranger send $35,000 to the Pierce County- Clerk because Swnature had
insufficient funds for the checks it had written. :.Stgnature represented to Ranger that fo'rfezture
had been ordered on both its -$t5,000 bond for Rogers (cadselno. 97-1-05295-7) and the $20,000
bond for Rogers (cause no. 98-t-(53952-5), when tn faet, tnere had been no fofeiture of the 1998
' Rogers ‘bond. Patricia Ferguson, a Ranger forfeiture speciaiist, testified in her deposition that -
kanger never received eotn't forfeiture orders and that Signature routinely notiﬁed Ranger when
a forfelture had been ordeted | |

On May 31, Ranger sent a check for $35,000 to the’ Plerce County Superior Court.
Ranger contends that along w1th the check it submitted an invoice to the court indicating that
I$20,000 was to be applied to Rogers cause no. 98-1-03952-5 and that $15,000 was to be applied
to Rogers cause no. 97-;-05295-7; ‘There is no evidence. in the record to establisn that the Pierce
County Clerk’s office received the intzoiee as-Ranger presents, -noweve—r,- in determining w-h-ethe‘r
summary judgment \af.as proper, we consider all facts subtnitted in the light .I'no.st favorable to the
nonrnoving party. See Wood v -Battle Ground-Sch. Dist., 107 Wn. App. 550, 557,27 P.3d 1208
(2001). Moreover; Dan Bohnett, a deputy clerk with the. Pierce County Superior Court, stated in .
his declaration that Ranger’s check refetenced “State v. David- Jack-Rogers, Case No. 98-1-

03952-5.” -CP at 23. In addition, the clerk who- received Ranger’s check noted that the' check
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was for cause no. 98-1-03952-5 in the'Pier'ce County Superior Court journal detail report..- The
clerk’s office initially recorded the moneys as.“[c]ash bail” on cause no. 98-1-03952-5, involving
Rogers. CP at 38-39. The clerk’s actions' were clearly in error, as Signature had previously
-po'sted a Ranger appearance bond for cause no. 98-1-03952-5. |

On June 2, Barbieri ini’onned the Pierce éodnty Superior Court Clerk’s office that
Signature 'was going to stop payment on the three checks it had i'ssued on May 26 because its
surety, Ranger, would be covering the forfei_tures. In a.ddition,' Barbieri directed the clerk to
allocate $25,000 of the Ranger check to the two bonds forfeited on Rogers under cause No. 97-1-
-05295-7 and $10,000 of the Ranger check to the two bonds forfelted on Sims under cause: No.
00-1-01029-1. The clerk wrote the following in the court Journal detaﬂ report:

97-1-05295-7

David J. Rogers- o

original 25,000- BF stop pay by Signature . duplicate 35000- from Insurance

' -g(i)gr%:tt.il(rie via James Barbien : wants us to keep $25000.00 on second check and
apply it to 97-1-05295-7[.] [H]e wants excess $10,000.00 applied to 00-1-01029- .
" 1 Brandon Sims as a bail forf.

CP at 40. In short Barbieri mstructed the clerk to use Ranger § moneys to cover not only
Ranger’s obhgation for Rogers but also Granite’s obligations for Rogers and Sims

Later in June, Rogers and Sims were loc'ated- and arrested. On July 13; Signature filed
. motions. te exonerate the $25, OOO in forfeited bond money for Rogers and the $10,000 for Sims.
‘In its affidavits in suppoit of these motions  Signature falsely stated that it, not Ranger, had paid
.the forfeited bonds. Signature also submitted copies of the checks that it had 1ssued as evidence

of payment without informing the court that these checks-had been cancelled. Pursuant to

‘Signature’s motions, the court entered orders directing the Pierce County Clerk’s office to return

J
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the forfe%ted bond moneys to Signature. The clerk complied with these orders and refunded the
money to Signafure. Signature did not return the money to Ranger.
On January 16, 2002, Ranger filed suit against Piérce County, alleging that it W.as']iable~
-because the court clerk- n-eéligently allocated Ranger's $35,000° cﬁeck to, cover Granite’s
forfeiture expenses -as Barbieri ﬁirecfed and ‘bécause the clerk negligeﬁtly returned the forfeiture
moneys to Signature rather than Ranger. Ranger named the State 'of Washington in the cziptipn
of its pleading, but it did not serve the State or make any-éllegafions against it in the éor’nplaﬁnt,.'
On Jamiafy 30, Ranger filed a confirmation of service, stating that “[t]he following defendants

haye been served or have accepted service: Pierce County.” CP at 190-91,'. The State was not

- served at that time.

- On or about April 11, 2002, Ranger filed a noti,cé of claim against the State of
‘Washington puréuanz to RCW4.92.100 and 4.92.110. And oﬁ-Deqember 12, 2002, Ranger
- served theState and filed an'amended comp]_aint adding the State as‘a defeﬁdant; ' |

Piercé County moved f,oi‘ summary judgﬁxent, co;lte.nding that Ranger was bound by the
acts of its agent,‘S.i gnature, in dircc.:ting the allocation of the $35,000 paid by Ranger, and thgt the
court clerk Waé entitled to quasi-judicial immunity in posﬁng and exonerating baii moneys. The
State j'oined in-the Coujnty’é- fnotipn, and raised- tiae additional defense that Rax;ge;r had failed to
- comply with RCW 4.92.100 and 4.92.110 by ﬁling its complaint against the State prior to filing a-
-claim. The’co.uﬁ granted both thé County’s‘and the State’s motions for summary judgment on

-the basis that Ranger was bound by. the acts of its agent, Signature, and that the clerk’s actions

2 Although the complaint was for the total amount of $35,000, Ranger at oral argument conceded
that what was at issue was the $20,000 that had been-applied elsewhere. The clerk correctly
applied $15,000 to a forfeited cause number (97-1-05295-7) where Ranger was the surety, and
returned that money.to Ranger’s agent for that case. '

5
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were protected by quesi-judi-ciel immunity. The-court did not address whether'Ran-ger had failed
to comply with RCW 4.92.100 and 4.92.i 10.
. ANALYSIS

When revrewmg an order of summary Judgment we enoage in the same inquiry as the
tnal court. M.W. v. Dep’t of Soc. & Health Servs 149 Wn.2d 589 595, 70.P.3d 954 (2003).
Summary judgment -is proper if the pleadings, affidavits, depositions, and adrnissic}ns on file
demonstrate that there are 0o gerruine issues ef material fact and the moving 'party is entitled to
judgment as a matter of Iaw.. CR 56(c). We 'c_o‘nsider all facts submitted and all reasonable
inferences from them in the light most favorable to 'the xronmoving party. Wood, 107 Whn. App."
at 557. The nonmoving party may not rely on speculation or argumentative assertions that ’
unresolved factual issues remain. Retired Pub. Employees Counczl of Wash. v. Charles 148
Wn.2d 602, 612, 62 P.3d 470 (2003). Summary judgment is not proper if reaso‘nab‘le minds |
could draw different conclusions from -unidisputed facts »or if all of the facts necessary to
determine the issues are not prese.nt. Ward v.- ColdWell. Banker/San Juan Props., Inc., 74 Wa.
App. 157,161, 872 P.2d 69, review denied, 125 Wn.2d 1006 (1994).

1. Agency Authority

Ranger first asserts that tﬁe trial %:.ourt erred wher it granted summary judgment for Pierce
County andfthe."State on its negligence claim becaﬁse the court found that Ranger wae beund by
the. actual and apparent authority of its agent, Signature. Specifically, Ranger argues that
Signature had neither actual nor apparent authorit.y to. allocate Ranger;s bail funds amongst
“cases, deferldants, and most: signiﬂr:antly; amongst sureties.” Br. of Appellarit at 15. The State

and Pierce County respond that Signature had authority to transfer. Ranger’s funds because the

APP. 19



No. 30656-5-11

bail bond underwriting agreement between Signature and Ranger.grants Signature authority over
a1l matters of bond administration.” Br of Resp’t County at 14; Br. of Resp t State at 10. |
.. Viewing the. ev1dence in the light most favorable to Ranger summary Judgment was not proper.

' Reasonable mmds could d1ffer as to whether Signature had actual or apparent authority to freely
allocate’Ranger bail moneys, and all of the facts necessary to determine this issue have not been
presented to this court.‘

An agent’s authority to bind its principal may- be either actual or appareni. 'Kz'_n;grv.
Riveland, 125 Wn.2d 500, 507, 886 P.2d 160 (1994). Both actual and apparent authorii:y’ depénd
upon objective manifestations made by the pnnc1pal ng, 125 Wn.2d at 507. With. actual
authority, the pnncxpal’s objectwe manifestations are made.to its agent; with apparent authority,
they are made to a third person. King, 125 Wn.2d at 507. Apparent authority cannot be inferred
from the acts of the agent. State v French, 88 Wn. App 586, 595, 945 P.2d. 752 (1997), Mauch
v. Kissling, 56 Wn. App. 312, 316 783 P.2d 601 (1989) revzew denzed’ 133 Wn. 2d 1012 (1997)
'(cxtmcr Lamb v. Gen. Assocs., Inc 60 Wn 2d 623, 374 P.2d 677 (1962)). ‘

Mamfestauons to third partles support a finding of apparent.authority when they cause
the person claxrmng apparent authonty to actually, or subJecnvely, believe that the agent had.
authonty and when the third party’s behef is objectrvely reasonable. King, 125 Wn 2d at 507..
The principal’s conduict must lead a reasonable person to believe that the agent had authority to
‘act; one dealing with an agent may not rely on the agent’s representations when put on notice
.- that a question exists-as to. the agenf’s authont-y ‘ French, 88 Wn. App. at 596; Amtruck Factors
V. Int [ Forest Prods., 59 Wn App. 8, 19, 795 P.2d 742 (1990), review denied, 116 Wn 2d 1003

(1991)
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In determining whether one dealing with an agent should queétion 'an agent’s authority,
we consider .whether:'

[A] person exercising ordinary prudence, acting in godd faith and conv.ersént with

* business practices and customs, would be rmsled thereby, and such person has

given due-regard to such other circumstances as would cause a :

person of ordinary prudence to make further i 1nqu1ry
French, 88 Wn. App.-at 596; Taylor v. Smith, 13 Wn App. 171, 177, 534 P. 2d 39 (1975)
(quotincr Lamb, 60 Wn. 2d at 627) Whether apparent authority exists in a particular case is a-
, questlon of fact. Smith v. Hansen, Hansen & Johnson Inc., 63 Wn. App 355, 362, 818 P.2d
1127 (1991), review denied, 118 Wn.2d 1023 (1992).

' Here, while the agrgément between Signature aﬁd Ranger grante& Signature actual
authority over “all Ce matters of bond admin.istration,” clearly this grant of authority- only
extended to the administration of Ranger bond matters. CP at 86. The agreement did not g1ve
- Signature authority to aIlocate Ranger bail moneys to pay for Granite State’s forfeiture costs.
Moreover, Signat_ure.’s authg')rity in allocating bail moneys did not extend to cases wherp bail had
not been fOrfeite.d.l Here, Ranger, m its -cI;eck, expressly directed the appli.cation of $20,000 to
cause no. _9.8-1-0395'2-7, a case in. which bail had ne\./er b¢en forfeited. Thus, there is.no question
that‘SignatiJre- did.not havé‘ actual authority to direct the clerk to use Range*’s check to 'cov'e'r'
Granite-State’s’ fi.nancvialvobligat-ioils, and the only real issue preseﬁted' is- whether Si'gnature had
apparent authority for its actions. - |

in its. oral ruling Athat Sigﬁature was acting under apparent authority from Ranger, the

couri stated, “these agents for the bonding c.:ompanies, the insurance companie's -have .broad

- powers and they’re coming in and they’re. wheeling and deahnor all of the time w1th bonds for

Defendants RP at 28-29. Thus, it appears that the court relied up.on*Barblen s Teptesentations
8 :
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to the court clerk regarding his authority to allocate Ranger’s moneys. Such reliénce was in
.error, as apparent authority ;xméy not‘ be inferred from the acts of an agent. French, 88 Wn. App.
at 595. Rather, in determining whether apparent 'authority existed, we must- consider the
-objective manifestations that Ranger made to the-clerk’s office regarding Signature’s authority:
See French, 88 Wh. App. at 596. | |
Ranger’s _objecti{'e manifestations to the Pieree County ‘Superio‘r Court clerk’s office
regarding Signature’s euthoﬂty are contained in the bail bondé and '.related peWers of attorney
filed with the court. See .French, 88 Wn. App. at 596. These documents iriformed the cierk’s
office that Signature was Raﬁger’s agent as to the bonds posted for Rogers, cause’ No. 97-1-
05295-7 and cause No. 98-1-03952-5. In addition, the 'correspond,ing powers of attorney
informed the clerk’s office that Signature did not have ai.lthority‘ -to use its powers “in
combination with powers from 'any other surety company.” CP‘at '138 140. Thus, the clerk’s
~ofﬁee was aware of the cases in which Ranger was a surety and those in which Granite was a
'surety The ofﬁce was also on notice that Slgnature s authonty from Ranger applied only to
"bonds written on Ranger papert
" Here, based upon the clerk"s ent‘ries-in the court jbureal, there appears tp. be.n_o euestion
that the court clerk subjectjvely believed that Barbieri had authority to allocate Ranger’s $35 ,000°
as- he directed. ch'e.ver, a genuine issue of. material . fact e;cists as to whether the clerk -
r’,easonébly believed tﬁat Bgrbieri had apparent authority, -and all of the facts necessary to
determipe thie issue have not-been presented, to.this court. - First; there -were facts that may have
led a person of ‘Ordinafy pradence.to make further inquiry regarding Barbieri’s authority to bind

‘Ranger. As noted, the clerk’s office had previously received the'Ranger bonds posted for Rogers
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and fhé accOmpénying.powers of attorney, indicating which bonds Ranger was insuring. In
addition, the check-Ranger submiitted referenced.the. 1998 Roéers case, cause 1o0. 9871-0395275;
it did not refer-to either the 1997 Rpgers case or any cases involving S.'i.ms.'3 Thus, the trial court
erred in éranting summary judgment-on the issue of apparent authority. | |
The dissent takes the ap;‘)roﬁch‘ that this matter céin be reéolveci by considering the powers
of an agent and-approﬁriate‘pay.ment ‘duties., We disagree; several facts render this analysis
inapposite. Firstly, although Sig.ﬁature'h'ad' authority to deal Qith'bond mattefs in one case
involving Rogers, it had no authority to use money from Ranger in the other cases wheré Granite '
. provided se,curify‘ for the bondsi. Thus, Barbieri was not acting Qithin hié authority from Ranger
when he direéted the clerk to apply Rénger’s money to the éther bond forféitures. The Clerk
- improperly applied the funds to Granite’s bonds in violation-of the express direction on Ranger’s
voucher. Secondly, when Signatﬁre nﬁsrepresented that it had posted the bond forfeiture money-
on the Granite cases at the time it re-quest.éd reimbursement payment fromi the superior court, it
was not acting. within_ its authorify fromAR'a.nger‘ because again, the moneys forfeited had been
in.appropriately uééd for another béndihé company and Signature had no authority -to receive
those moneys on b’éhalf_of Ranger. When the moneys were returned iri.the cellses.secured by

Granite, they were not paid in relation to Ranger’s obligation; thus, Signature could not haye- ’

* Ranger also contends that the trial-court erred by not considering that the clerk’s office initially
recorded its $35,000 as “cash bail.” Br. of Appellant at 22; Reply- Br. of App..at 7. Ranger’s
argument appears to be two-fold. First, the clerk’s office was negligent in managing Ranger’s
- bail moneys. Second, if-the clerk’s office had kept track of its bail bonds and had not improperly
recorded the check as “cash bail,” it would have learned that Ranger had already posted bail for
Rogers, cause no. 98-1-03952-5, and ‘may have notified Ranger that bail was not forfeited in that:
case prior to Beriberi’s instructions to the clerk for allocating Ranger’s check.  The record is
unclear-as to when Ranger received the receipt from the clerk’s office stating that the check was

recorded as “cash bail.”
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been actmg on behalf of Rariger when it collected the money. Consequently, the case should
- proceed to tn al on-negligence. |
It is unclear whether a reasonable prudent’ clerk would have reviewed all of the
-documents pertaining -to Ranger s bail ‘moneys pridr to allocatmg Ranger’s check as Barbieri
mstructed At the summary Judament hearing, counsel for Pierce County argued the following:
The Clerk doesn’t. dn]l down into each file and say, well, here is the bond.
Let’s look at the bond. The Clerk-is looking at a docket sheet that’s saying .
what is the status of that case. :
To say that the Clerk -- everytime [sic] sorneone comes in and says I want
to apply this money from my prmc1pal in this fashion has to pull out the original
Clerk file and drill down and say.. .. which principal are you acting for, that’s
putting too much of a burden on the Clerk :
RP at 27-28. However, the argument of counsel is not conclusiye evidence as to this issue. See
Green v. A.P.C., 136 Wn.2d 87, 100, 960 P.2d (1998). There is no other evidence in the record - |
regarding the. proper procedures for court clerks. in~'receiying bail moneys. In concl:usion,
.questions of rnaterial fact remain, and summary judgment was not proper.
.11.. Quasi-Judicial Immunity
Ranger next argues that the trial court erred by gra'nting the court clerk. d‘uasi'-judicial
immunity m the handling of Ranger’s bail rnoney's because the recordin.g-.of. bail bonds is a
“ministerial” act. Br. of Apnellant at 2’7.. Pierce County and the State contend that the clerk was .
protected because applying Ranger s check as Barbieri directed was a “qua51-Jud1c1al” act and '
because the clerk issued the refund checks to Slgnature pursuant to a valid court arder. Br. of
Resp’t County at-36; Br. of Resp’ tState at 19. Ranger is correct:
-Judges are absolutely 1mmune from civil damage suits for acts nerform'ed within their
judicial capacity. Taggarr v. State,. 118 Wn.2d 195, 203, 822 P.2d 243 (1992). The purpose of
- 11
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judicial immunity is to.ensure that judges can administer: justicc without fear of personal
consequences. Taggart, 118 Wn.2d at 203; Adkins v. Clark County, 105 Wn.2d 675, 677, 717
P.2d é?’S‘ (1986). Quasi-judicial immunity “‘attaches .to- persons or entities who perform
: functlons that are.so comparable to those perfonned by Judges that it is felt they should share the
judge’s ab,solute'lmmumty while carrymcr out those functions 7 West v. Osbome, 108 Wn. App.
764, 772-73, 34 P.3d 816 (2001) (quotmo Lutheran Day Care V. Snohomzsh Coumy, 119 Wn. ’7d
91, 99, 829 P2d 746 (1992), cert. demed 506 U.S. 1079. (1993)), revzew demed 145 Wn 2d
1012 (2000).- A purely rmmstenal act. by 4 clerk of the court is not a judicial act. Maur'o v
Kittitas County, 26 Wn. App. 538, 540, 613 P.2d 195 (1980). How'ever,ﬁwhen performing court-
ordered functions, a person acts. as an “arm of the court, " and is protected by quasi-judicial’
1mmun1ty Reddyv. Karr 102 Wn. App. 742 749, 9-P.3d 927 (2000y; Babcock v. State, 116
Wn.2d 596, 809 P.2d 143 (1991). |
A “m1n1stena1” act is one that “mvolves obcdxence to instructions or laws instead: of
discretion, Judgment or skﬂl <the court cIerk’s ministerial dutlc,s include recordmg Judgments on
~-the docket>.” BLACK S Law DICTIONARY 1011 (7th ed. 1999). The duties of a supenor court
clerk are defined by. statute and include, “keep[ing] the records, filcc and other books and papers
appertaining to the court.” RCW 2.32.050(3). “Gcnetally'speaking, a clcrk of court is an officer |
ofa court of‘justicc,' who attends to the clerical portion of its business,.and who has custody of its
records and ﬁles . Such an offlce is essentially m1mstenal in its nature, and the clerk is nelthcr
the. court nor a judicial officer.” Swanson v. OZ'ympic Peninsula Motor Coach Co., 190 Wash.
35, _38, 66 P.2d 842 (1937); see'15A AM. JUR, 2d, Clerks- of-.Court-§. 21. The Pierce County
. Superior Court website describes the Superior Court Clerk’s cluties as: .
12
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[M]ostly administrative in nature, being quasi-judicial iri Some cases. . The
Clerk is responsible for maintaining.the records of all cases filed in the
Superior Court dating back to the 1890’s. The Clerk has several quasi-
Jjudicial duties, which include issuance of various writs, orders, subpoenas
and warrants, )
*-Pierce County Clerk of the éupefior Court.,'\avaz'labl;z at.
: http:)/www.co.pierc;e.wa.us/pc)abtus/ourorg/clerk/ébtusc_lk.htm (la§t modified Oct. 7, 2003).
In Mauro, 26 Wn App. at'541, the court clerk for Kittitas County failed to recpfd a court
order withdrawing a defendant’s 'arre'st warraht,‘anc_l the County argued that thé clerk’s actions _
were shielded by judicial immunity. Mauro, 26 Wn'. App. at 539. However, the co_urt.founvdvthat
the- clerk’s act was. ministerial and -that the county would be liaﬁle for the “minis’tex;iél
nonfeasance” qf its einployee.‘ -Mauro, 26 Wn. App. af 54i. Here, .similar to the situation in
Mauro, the clerk was performing statutorily proscribed, mi’nis_teriél duties. of managing and’
recording bail bonds and-.forfe.itures. Thus, Piérce' County and the State are not entitled to
‘summary judgment as a maiter of law on this-issue. |
Pierce County and the Sfate further contend tf]at tl;xe clerk is immune for h'is oF her.actions_
in returning Raﬁéer’s moneys to Si.gn‘au.;re because the clerk was acting. purs'ua'nt toa court order.
Although a clerk is acting as an “arm of the court” when following‘a court order (;See 15A Am.
JUR. 2d Clerks of Court § 31), res_pdn-dents’ argument fails bec;clusé, as counsel for Ranger stated
at the sumnﬁary judgment hearing, “if the Clerk would have had the money tracked appropriately
" in the appropriate accoﬁnt, the Clerk would have said t.o the judge or whoever [sic], there is no
money here in the account for those purppses.” RP at .24.-25 . Appellant Ranger is correct when

it argues, “[t]he issue is-not that the Clerk’s Office issued a check to Signature upoen court order.

The-issue is that the Clerk’s Office used Ranger’s money without any logical explanation, and

13
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without authorization.” Br. of Appellant at-27. Becaus_e, the clerk’s actions were ministerial and
- because the clerk’s actions led to the eventual court order for exoneration, the clerk was not
entitled to quasr-_]udlcml 1mmun1ty and summary Jjudgmient should not have been granted.
. Feilure to comply with RCW 4.92.110 |

Finaily, the State contends that summary judgment should have been granted in favor of
the State because Ranger farled to- comply w1th RCW 492 100" and 492 110 by f1]1n° its
complamt against the State prior to ﬁhng a claim.- ‘The State argues that Ranger commenced this
suit against the State when it named the State as a defendant i in the captlon of its first complamt

on January 16, 2002, three months prior to ﬁhng a claim pursuant to RCW 4.92.100 and
4.92.110. This argument is without merit.

. RCW 4.92:110 provides: “No action shall be commenced against the state for damages
ansmg out of-tortious conduct until sixty days have elapsed after the claim is presented to and
filed with the risk management division. The applicable penod of limitations within whlch an
action must be commenced shall be tolled during the s1xty-day period.” We have heId that the
requirement that .a plaintiff file a claxm under RCW 4.92. 110 is strictly enforced and failure to
comply with this statute will result in a dismissal of the plamtlff’s case. Levy v, Szate 91 Wn.

. App. 934, 942, 957 P.2d 1272 (1998). However, substantial compliance: is authorized for the
content. of the claim. Levy, 91 Wn. App. at 942 (citing Lewzs V. Czty of Mercer Island, 63 Wn.
App. 29, 33 817 P.2d 408, review denied, 117 Wn.2d 1024 (1991))..

Here, although Ranger named the State in the caption of its initial complamt it did not

serve the State or make any allegatlons against it. Rather, the insertion of the State in the caption

appears to have been a. scnvener s error. In its brief, Ranger. contends that the initial summons
14
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and complaint were “orily meant to address tortious activity by Pierce County and its employee

clerk.” Reply Br. of Appeliant at 10, Rapger filed a notice of claim against the State with the .

risk management division on April 11, 2002, Rang'ex: then served the State and filed an a;nendea
- complaint.adding the State as a defcn'dant nine months later on Dec;ember 12, 2002. Thus,

Ranger properly complied wftﬁ RCW 4.92.100 and 4.92.110, and-the State was not prejudiced in’

an); way by the fact that it was named in the caption of the i.nitial>compl'aint. Moreover, Ranger

di_d-not_ benefit from any tollir.1g of the statute - of limitatioqs by naming the State iﬁ its initial

complaint.* In éonclusion, the State is riot entitled to j-udgmentv as a matter of law. |

- Reversed.. | |
A majority of the panel having determined th'at' this opirﬁon will not be printed in the
Washington Aﬁpellate Reports, but will Pe filed for public record pursuant to RCW 2.06.040, it is

so.ordered.

I concur:

'Van Detfen ¥/ '

* The State contends that “Ranger materially benefited from naming the State.in the complaint
that was filed in January 16; 2002, because the statute of limitations was tolled on any claim
against the State.” Br. of Resp’t State at 27. This argument is fallacious because Ranger was in
no danger of the statute of limitations running. The date of the alleged tort is May 30, 2000-J uly
17,2000, and the limitations period for a negligence claim is three years, see RCW 4.16.080(2).
Thus, Ranger still had one year to commence a suit against the State. - .

15

APP. 28



No. 30656-5-1

, MORGAN, A.CJ. (dissenting) — In' 1997 and 1998, Ranger guaranteed David Jack
R'ogeré’ bail .in two different cases. ‘ It guaranteed $15,000 in cause 97-1-05295-7 and 320,000 in
cause 98-1-03952-5. It acted through Signature Bail Bonds, whose manager was James Barbieri;

On May 18, 2000, the court forfeited bail in the 1997 cause. The court did not forfelt bail
in the 1998 cause. .

Shortly after the forfelture Barbieri apparently: mlsrepresented to Ranger that the court
had forfeited ba11 in the 1998 case as well as the 1997 one. Thus on May 31, 2000, Ranger paid |
the court clerk $35 ,000—$15,000 because of the court s order of forfeiture and $20,000 because
ofa rmstake that Barbieri had 1nduced The clerk received the ent1re $35 000 as ba11

In June 2000, Rogers was apprehended. Thus the court vacated its order of forfeiture,
| and the clerk refunded the $35,000 to Barbieri as Signature’ J manager Ne1ther Barbieri nor
Srgnature ever remitted the $35 000 to Ranger. |

In January 2002, Ranger sued the clerk.”> The clerk answered in part that it ha& paid
Signature; that payment to 'Signature was payment to Ranger' and thus that it had discharged its
liability to Ranger The trial court granted summary _]udgment to the clerk, and thls appeal
followed. '

The -ques.tion in this case is not-whether the clerk ever became liable. It is undisputed that .
Ranger paid the clerk $3'5,000. The clerk had no right to retain $20,00'0 of that'amount at any .

- time. The clerk-had no ﬁght to retain the remaining $15,000 after the court vacated its order of

3 Ranger actually sued the county. For cenvenience, I refer to the county as the clerk.
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forfeiture in Rogérs?- 1997 case.. Aftér June 2060, the clerk-so ciéarly owed Ranger $35,000 thaf
reasonable rﬁinds could not differ.® -

The question in this case is whether the.cleric discharged its liability by paying Barbim;i.
. Payment to an agent is payment fo the principal so long as the agent receives the payment while
acting v.vithin the ‘scop.e of | _éuthority granted by the p.:rin;:ip:«:x-l.7 Accordingly, the question
becomes whether, when Barbieri receivgd the $'35,00.0 from the -élerk, he. was acting within the
scope of authority granted to him by Ranger. | |

The question v&;hether Barbieri was actiﬁg' With-fn .th.e scope éf authority granted by

Ranger has three paft’s.' First, did'Ranger_authorize.Signature and Barbieri to act as its agent on

bond-related matters? Second, was Barbieri acting within the scope of such authority when he’

received from the clerk the $15,000 that Raﬁger had earlier jjaid in Rogers® 1997 case? Third,

was  Barbieri 'acting within thé scope of such. authority when hc. received from the clerk the -

remaining $20,000?
So clearly that reasonable minds could not differ, Ranger authorized Signature and

Signature’s mahlager, Barbieri, to'.act' as Ranger’s agent.on all bond-related matters. The record

S This paragraph renders immaterial, the parties’ debate on negligence. The reason to apply
- negligence law is to ascertain whether the clerk is liable to Ranger. The reason to apply payment
or agency law is to ascertain whether the clerk discharged its assumed or established liability by
paying Ranger. Because the issue is whether the clerk paid, not whether the clerk became liable
in the first instance, the case is controlled by the law of payment and agency, not by the law of
negligence. : ' '

-7 Walker v. Pac. Mobile Homes, Inc., 68 Wn.2d 347, 350, 413 P.2d 3 (1966); Smith v. Hansen,
Hansen & Johnson, Inc., 63 Wn. App. 355,368, 818 P.2d 1127 (1991) (when an agent has actual
authority to act on behalf of the principal, the agent’s exercise of -the authority binds the
principal), review denied, 118 Wn:2d 1023 (1992); Amtruck Factors, a Div. of Truck Sales, Inc.
v. Int’l Forest Prod., 59 Wn. App. 8, 19, 795 P.2d 742 (1990), review denied, 116 Wn.2d 1003
(1991); Wolley v. Butts, 19 Wn. App. 876, 881, 578 P.2d 80 (1978); T aylor v. Smith, 13 Wn.
App. 171, 179, 534 P.2d 39 (1975). ' ' :

17

APP. 30

-



No. 30656-5-11

contains a detalled written contract titled “Ball‘ Bond Underwriting Agreement % The contract .
was executed by Ranger and Signature in 1994 It was in effect at the times pertinent here, for it
was not terminated until “[sJometime in 2001.»”9 It authorized Signature to “operate as a Ranger
. agentin. .. Washington”'° for the purpose of “sohc1t[1ng] and execut[ing] bonds.”!! It provrded
that Slgnature would have respon51b1hty for “the sat1sfact10n of bond forfeitures” and “all other
matters of bond admrmstratlo_n.””.

So. clearly. that reasonable minds could not differ, Barbieri was acting as Rang"er"’s agenr
when he received the $15,000 that Ranger paid in Rogers’ 1997 case. Signature had posted the
initial-'$15,000 bond. using a power of attorney to act in Ranger’s nam'e. Ranger paid $15,000
when the court forfeited the bond Slgnature s attorney later obtained an order rescinding the
forferture and the clerk paid Barbieri pursuant to that order. The Ranger-Sl gnature contract gave
Slgnature and its manager, Barbieri, the authority to:-act for- Rangér on matters related to the
- satisfaction of bond .forfeitures; Barbieri was .acting on' suc'h a matter when he received the
$15,000 from the clerk and thus Barbieri was acting with the scope of his authonty for Ranger

when he received the $15,000 ﬁ'om the clerk

8 Clerk’s Papers (CP) at 84.

° CP at 73. This is according to Patricia Ferguson, a witness designated by Ranger under CR’
30(b)(6) Ferguson also noted that in 2001 Ranger and Signature began litigating agalnst each
other.” See CP at 73-74, 79- 93

" CPat92..

"' CP at 84,

12 cp at 86.
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So clearly that reasonable minds-could not differ, Barblen was acting as Ranger’s agent
when he received the remaining $20,000. thn Ranger 1mt1a11y pa;d that amount to the clerk, it
was engaging, albeit mistakenly, in a “matter of bond administration.”’® When the clerk
_refunded the n;ioney to Barbier, it was engaging in the same ﬁiatter. The' Ranger-Signature
. contract gave Barbieri authority to é.ct for R;u;ger on such matters, and he was acting within the
scope of authority when he received the $20,000 from tﬁe clerk. ‘Hence, tfxe clerk’s payment to -
'B‘arb‘ieri vs)ashpaym'ent to Ranéer, and the trial court dici not err by granting sumxﬁary judgme‘n;t to
the clerk. | | | |

I ﬁave deliberately omitted any referenée to Granite 'S-ta'.te Insurance Company. No one
‘alléges that Ranger’s- money became- Granite - State’s money merely because of the clerk’s.
bookkeeping enoﬁ. Thus, when the glferk paid Barbier, it was paying Ranger’s money, not-
Granite State’s. The dispositive question is whether Bé&bieri was' acting witﬁin the s‘cop.é. of his
'authoﬁty'frorri Ranger when he received Ranger’s 'money from- the clerk, and Granite State’s
presence in the case is immaterial to that question.

I have no 'quaﬁel \;s/ith Sectionis iI and III of the majority opinion, although I see .no..need
to reach those issues.

- I'would affirm the su_perior court.

. "’"/—"- /

Morgan, ACT

Bcpat8s -
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RCW 19.72.040. Individual sureties -- Examination -- Approval

In case such bond or recognizance is given in any action or proceeding commenced or
pending in any court, the judge or clerk of any court of record or district court, or any
party to the action or proceeding for the security or protection of which such bond or
recognizance is made may, upon notice, require any of such sureties to attend before the
judge at a time and place specified and to be examined under oath touching the surety's
qualifications both as to residence and property as such surety, in such manner as the
judge, in the judge's discretion, may think proper. If the party demanding the examination
require it, the examination shall be reduced to writing and subscribed by the surety. If the
judge finds the surety possesses the requisite qualifications and property, the judge shall
endorse the allowance thereof on the bond or recognizance, and cause it to be filed as
provided by law, otherwise it shall be of no effect.
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