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LEXSEE 146 WN.2D 1

THE DEPARTMENT OF ECOLOGY, Appellant, v. CAMPBELL & GWINN,
L.L.C., ET AL., Respondents.

No. 70279-9

SUPREME COURT OF WASHINGTON

146 Wn.2d 1; 43 P.3d 4; 2002 Wash. LEXIS 188

October 16, 2001, Argued
March 28, 2002, Decided

SUMMARY:

Nature of Action: A state agency sought a declara-
tion that several rural lots slated for development could
not cumulatively withdraw groundwater from separate
wells in excess of 5,000 gallons per day without first
obtaining a permit or other formal authorization. The
plaintiff also sought injunctive relief.

Superior Court: The Superior Court for Yakima
County, No. 99-2-02859-6, C. James Lust, J., on Sep-
tember 26, 2000, entered a summary judgment in favor
of the defendants, ruling that withdrawals from multiple
wells, although within the same subdivision, constitute
multiple withdrawals, not a single withdrawal, and that
no permit is required to make withdrawals of less than
5,000 galions per day from each well.

Supreme Court: Holding that the defendants may
not circumvent the statutory requirement of a permit for
groundwater withdrawals by providing water service to
individual lots in the subdivision out of individual wells
that would each withdraw less than 5,000 gallons of wa-
ter per day, the court reverses the judgment and grants
judgment in favor of the plaintiff. '

HEADNOTES
WASHINGTON OFFICIAL REPORTS HEADNOTES

[1] Statutes -- Construction -- Question of Law or
Fact -- Standard of Review. The meaning of a statute
is a question of law that is reviewed de novo.

[2] Statutes -- Construction -- Legislative Intent -- In
General. A court's fundamental objectives when con-
struing a statute are to ascertain and carry out the Legis-
lature's intent.

[3] Statutes -- Construction -- Unambiguous Lan-
guage -- Plain Meaning -- In General. When 3 statute’s
meaning is plain on its face, a court will give effect to
that plain meaning as an expression of the Legislature's
intent.

[4] Statutes -- Construction -- Statutory Language --
Considered as a Whole -- Context. The plain meaning
of a statute is discerned from the language of the statute
itself, considered as a whole and in light of related stat-
utes that disclose legislative intent about the provision in
question.

[5] Waters -- Groundwater -- Permit -- Exemptions --
Limited Domestic Use -- Residential Subdivision --
Multiple Exemptions -- Validity. For purposes of the
5,000 gallons per day limitation on groundwater with-
drawals exempt from the permit requirement of RCW
90.44.050, the development of a residential subdivision
constitutes a group domestic use for which only one
5,000 gallon per day exemption may be taken. Where a
developer of a residential subdivision proposes to use
multiple wells that would, individually, withdraw less
than 5,000 gallons per day but that would, collectively,
exceed the 5,000 gallons per day limit, the exemption is
unavailable.

[6] Constitutional Law -- Separation of Powers -- Pol-
icy-Making Decisions. Public policy issues are properly
addressed to the Legislature, not the judiciary.

[7]1 Administrative Law -- Agency Aunthority -- En-
forcement of Statute -- Adoption of Rule -- Necessity.
An administrative agency may enforce a statutory re-
quirement without first adopting a rule on the subject.

[8] Estoppel -- Governments -- Elements -- In Gen-
eral. A plaintiff's claim of equitable estoppel against the
government requires clear, cogent, and convincing evi-
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dence that (1) an admission, statement, or act by the gov-
ernment is inconsistent with a claim later asserted; (2)
the plaintiff reasonably relied on the admission, state-
ment, or act; (3) the plaintiff would be injured if the gov-
ernment were allowed to contradict or repudiate its prior
admission, statement, or act; (4) estoppel is necessary to
prevent a manifest injustice; and (5) estoppel would not
impair the exercise of governmental functions.

9] Estoppél -« Governments -- Disfavored Status.
Equitable estoppel against the government is disfavored.

[10] Estoppel -- Elements -- Representation of Fact --
Issue of Law. The doctrine of equitable estoppel may
not be applied if the representation allegedly relied upon
is a matter of law rather than fact.

[11] Statutes -- Construction -- Question of Law or
Fact -- In General. The meaning and scope of a statute
are issues of law.

[12] Estoppel -- Governments -- Ultra Vires Act. Es-
toppel will not lie to compel a government agency to
commit an ultra vires act.

COUNSEL: [***1] Christine O. Gregoire, Attorney
General, and Brian V. Faller, Assistant, for appellant.

Parrick M. Andreotti and Charles C. Flower (of Flower
& Andreotri) and Jerret E. Sale and Deborah L. Carstens
(of Bullivant Houser Bailey}, for respondents.

Jay J. Manning, Jennifer T. Barnett, and Mary E.
McCrea on behalf of Center for Environmental Law and
Policy and Washington Environmental Council, amici
curiae,

Rick Weber, Prosecuting Attorney for Okanogan County,
and Don Le Roy Anderson, Deputy; Fred A. Johnson,
Prosecuting Attorney for Wahkiakum County; Kristopher
I Tefft; Larry D. Stout; and Greg Overstreet on behalf of
Okanogan County, Wahkiakum County, Building Indus-
try Association of Washington, Washington Association
of Realtors, and Washington Ground Water Association,
amici curiae,

JUDGES: Authored by Barbara A. Madsen. Concurring:
Gerry L. Alexander, Charles Z. Smith, Faith E Ireland,
Tom Chambers. Dissenting: Susan J. Owens, Bobbe I.
Bridge, Charles W. Johnson, Richard B. Sanders, Sand-
ers, Owens, Johnson, and Bridge, J¥., dissent by separate
opinions.

OPINION BY: Barbara A. Madsen

OPINION

[*4] [**6] En Banc. Madsen, [***2] J, -- RCW
90.44.050 provides an exemption from groundwater
permit requirements for withdrawal of groundwater for
domestic uses of 5,000 gallons or less per day. The De-
partment of Ecology challenges the trial court's determi-
nation that the exemption applies where a developer of a
residential subdivision proposes multiple wells that will
individually serve each lot in the development. Each well
is proposed to withdraw less than 5,000 gallons per day
(gpd), but together the wells will withdraw more than
5,000 gpd. Because the statute limits the exemption to
one 5,000 gpd withdrawal whether the water will be used
for single or group domestic uses, and because the ex-
emption is from permit requirements which otherwise
apply prior to construction of wells or other works to
withdraw water, we conclude that the exemption does
not apply to permit 5,000 gpd to be withdrawn for do-
mestic uses on each lot in respondents' 20-lot develop-
ment. Accordingly, we reverse the trial court's grant of
summary judgment in favor of the respondents.

Facts

In March 1999, respondent Campbell & Gwinn
(C&QG), a limited liability company, executed a real es-
tate contract with respondents [***3] E. A. and Beverly
‘White (the Whites) for the purchase of 20 vacant lots
known as the Rambling Brooks Estates. The contract is
based on the premise that the lots will be developed or
sold by March 2002, at which time the total purchase
price is due.

Each lot is subject t0 a single set of protective rules
and covenants. The lots are on a dead-end road that pro-
vides the only access, and a sign saying "Rambling
Brooks Estates" is at the entrance to the development.

The property lies in the Yakima River Basin, in
Yakima County. It has Ahtanum [**7] Creek irrigation
water rights, but a flood several years ago destroyed off-
site diversion facilities. Also, in 1954, a previous owner
of the land obtained a permit to appropriate groundwa-
ters to supplement the [*5] Ahtanum Creek irrigation
rights. That permit was canceled when the owner failed
to file a notice of completion of construction of a well.
Although the permit was canceled, the well was used for
irrigation for many years while the land was farmed.

Mr. Campbell, a co-owner of C&G, states that a few
days after C&G executed the purchase contract with the
Whites, he went to Ecology's Central Regional Office in
Yakima and spoke [***4] with an Ecology employee
who advised Campbell that the property had Ahtatum
Creek irrigation rights, but that because of the well per-
mit cancellation, water could not be withdrawn from the
existing well. Campbell states that the employee also told
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him that domestic water could be provided without a
permit through the use of one well for each one or two
parcels, C&G investigated costs, and decided to provide
domestic and irrigation water to the lots by constructing
individual wells on each lot. Mr. Campbell has stated,
though, that he would prefer to use fewer wells if he
could do so without a permit.

On April 1, 1999, C&G executed an agreement 10
sell one of the lots to a contractor. C&QG also began work
on two "spec” (speculation) houses, and entered into an
agreement with a well drilling company, which drilled
wells on the "spec” house lots and on the parcel being
sold to the contractor. By the first week in August, C&G
had entered into an agreement to construct a house on
and sell a fourth parcel, and had substantially completed
work on the two "spec” houses. The contractor was also
nearing construction on the residence he was building.

In the meantime, early in April 1999, an [¥**+*5]
Ecology employee in Yakima charged with enforcing
well construction regulations received the notice forms
of C&G's intent to drill 20 individual wells. He believed,
after reviewing the notices, that they were in violation of
a 1997 attorney general opinion that concluded that the
permit exemption for groundwater withdrawals for do-
mestic uses of 5,000 gpd or less does not apply to a
group of wells constructed as part [*6] of a single de-

“velopment if withdrawal from the wells would exceed
5000 gpd.

In August, Ecology employees relayed concerns to
C&G about the applicability of the exemption, ' and on
August 25, 1999, C&G and its attorney and Ecology
representatives and an assistant attorney general met to
address the problem. Ecology maintained that the 20 Jots
which C&G owned or was purchasing was a single pro-
ject for which only one exempt withdrawal was available
under RCW 90.44.050, and that any withdrawal in ex-
cess of 5,000 gpd for the project would be subject to the
permitting and certification requirements of chapter
90.44 RCW. C&G and the Whites disagreed. C&G, the
‘Whites, and Ecology reached a settlement agreement that
C&G would diligently and [***6] vigorously pursue
water rights or water services for four lots then under
contract for sale or sold. If C&G were unsuccessful in

this attempt, Ecology agreed that it would not take en-

forcement action against those four lots. As to the re-
maining undeveloped 16 lots, the parties agreed to sub-
mit the exemption issue in a declaratory judgment action
in Yakima County Superior Court.

I On August 6, 1999, one Ecology employee is-
sued an oral "cease and desist" order to Campbell
& Gwinn (C&G) and o C&G's well driller, pro-
hibiting any further well construction. Three days
- later, another Ecology employee advised C&G

that this oral order was being withdrawn. The
next day, this employee advised C&G's attorney
that C&G would proceed at its own risk if it con-
structed wells, and that Ecology might in the fu-
ture assert the wells could not be used without
permits.

Meanwhile, as the parties note, on August 12, 1999,
Ecology entered a "Memorandum of Agreement” with
the Yakama Nation and the United States Bureau of Rec-
lamation, [***7] under which Ecology agreed to im-
pose a five-year moratorium on the issuance of any
groundwater permits in the Yakima River Basin. Clerk’s
Papers (CP) at 672. Ecology has not, in fact, issued any
new groundwater permits in the Yakima River Basin
since 1993,

{¥*8] On October 29, 1999, Ecology filed this ac-
tion against C&G and the Whites, seeking declaratory
and injunctive relief. Ecology asked the court to declare
that the 16 lots [*7] may not cumulatively withdraw in
excess of 5,000 gpd without first obtaining a permit or
other formal authorization, and to enjoin C&G from any
further well drilling on the lots.

The parties filed cross-motions for summary judg-
ment, On September 26, 2000, the trial court granted
C&G's and the Whites' motion for summary judgment.
The court explained in oral comments and stated in its
summary judgment order that the exemption is deter-
mined with reference to the person making the with-
drawal and beneficially using the groundwater. The court
ruled that "withdrawals from multple wells within a
subdivision, if each withdrawal is less than 5,000 gpd,
are multiple withdrawals, not a single withdrawal, Each
5,000 gallon per day withdrawal is exempt from [*¥*8]
the permit requirement of RCW 90.44.050." CP at 10
(summary judgment order). The trial court alternatively
ruled that Ecology is equitably estopped from requiring
that C&G and the Whites comply with the permit process
for any individual withdrawals in the development draw-
ing less than 5,000 gpd.

Ecology appealed, seeking direct review of the ap-
peal by this court, which was granted. Two joint amici
curiae briefs have been filed by (1) the Center for Envi-
ronmental Law and Policy and the Washington Envi-
ronmental Council and (2) Okanogan County, Wahkia-
kum County, the Building Industry Association of Wash-
ington, the. Washington Association of Realtors, and the
Washington Ground Water Association.

Analysis

RCW 90.44.050's exemption from groundwater
permit requiremnents

Chapter 90.44 RCW, the groundwater code, is sup-
plemental to the surface water code, chapter 90.03 RCW,
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and was enacted in 1945 to extend surface water siatutes
to the appropriation and beneficial use of groundwater,
RCW 90.44.020. Both the surface water code and the
groundwater [*8] code are premised on the doctrine of
prior appropriation, [***9] which applies when an ap-
plicant seeks to obtain a water right in this state. RCW
90.03.010; Postema v. Pollution Control Hearings Bd.,
142 Wn.2d 68, 79, 11 P.3d 726 (2000); Neubert v.
Yakima-Tieton Irrigation Dist., 117 Wn.2d 232, 240-41,
814 P.2d 199 (1991). Under the prior appropriation doc-
trine, a water right may be acquired where available pub-
lic water is appropriated for beneficial use, subject to
existing rights. RCW 90.03.010. The same is true of
groundwater. "Subject to existing rights, all natural
ground waters of the state . . . are hereby declared to be
public ground waters and to belong to the public and to
be subject to appropriation for beneficial use under the
terms of this chapter and not otherwise.” RCW
90.44.040; see Hillis v. Dep't of Ecology, 131 Wn.2d
373, 383, 932 P.2d 139 (1997). RCW 90.44.060 provides
that groundwater applications shall be made in the same
way as provided in the surface water code in RCW
90.03.250-.340. Thus, before a groundwater permit may
be issued [***10] to a private party seeking to appropri-
ate groundwater, Ecology must investigate and affirma-
tively find (1) that water is available, (2) for a beneficial
use, and that (3) an appropriation will not impair existing
rights or (4) be detrimental to the public welfare. RCW
90.03.290.

An exemption to the groundwater permitting re-
quirement exists, however, in RCW 90.44.050, RCW
90.44,050 states:

[N]o withdrawal of public ground wa-
ters of the state shall be begun, nor shall
any well or other works for such with-
drawal be constructed, unless an applica-
tion to appropriate such waters has been
made to the department and a permit has
been granted by it as herein provided:
EXCEPT, HOWEVER, That any with-
drawal of public ground waters for stock-
watering purpases, or for the watering of
a lawn or of a noncommercial garden not
exceeding one-half acre in area, or for
single or group domestic uses in an
amount not exceeding five thousand gal-
lons a day, or for an industrial purpose in
an amount not exceeding five thousand
gailons a day, is and shall be exempt from
the provisions of this section, but, to the
extent [***]11] that itis [*9] regularly
used beneficially, shall be entitled [¥*9)
to a right equal to that established by a
permit issued under the provisions of this

chapter: PROVIDED, HOWEVER, That
the department from time to time may re-
quire the person or agency making any
such small withdrawal to furnish informa-
tion as to the means for and the quantity
of that withdrawal: PROVIDED, FUR-
THER, That at the option of the party
making withdrawals of ground waters of
the state not exceeding five thousand gal-
lons per day, applications under this sec-
tion or declarations under RCW 90.44.090
may be filed and permits and certificates
obtained in the same manner and under
the same requirements as is in this chapter
provided in the case of withdrawals in ex-
cess of five thousand gallons a day.

While the exemption in RCW 90.44.050 allows ap-
propriation of groundwater and acquisition of a ground-
water right without going through the permit or certifica-
tion procedures of chapter 90.44 RCW, once the appro-
priator perfects the right by actual application of the wa-
ter to beneficial use, the right is otherwise treated in the
same way as other perfected [¥*#12] water rights. RCW
90.44.050. Thus, it is subject to the basic principle of
water rights acquired by prior appropriation that the first
in time is the first in right. "The first appropriator is enti-
tled to the quantity of water appropriated by him, to the
exclusion of subseguent claimants . . . ." Postema, 142
Wn.2d at 79 (quoting Longmire v. Smith, 26 Wash. 439,
447, 67 P. 246 (1901)); see RCW 90.03.010 (codifying
first in time, first in right principle).

The dispute in this case involves the scope of the ex-
emption for "any withdrawal of public ground waters . . .
for single or group domestic uses in an amount not ex-
ceeding five thousand gallons a day.” RCW 90.44.050.

[11 [2] [3] [4] The meaning of a statute is a
question of law reviewed de novo. State v. Breazeale,
144 Wu.2d 829, 837, 31 P.3d 1155 (2001); State v. J.M.,
144 Wn.2d 472, 480, 28 P.3d 720 (2001). The court’s
fundamental objective is to ascertain and carry out the
Legislature's intent, and if the statute’s meaning is plain
on [***13] its face, then the court must give effect to
that plain meaning as an expression of [*10] legislative
intent. /.M., 144 Wn.2d at 480. However, descriptions of
the "plain meaning" rule have not been uniform in this
court's cases. In some cases, the court has said that "[i]n
an unambiguous siatute, a word is given its plain and
obvious meaning." Addleman v. Bd. of Prison Terms &
Paroles, 107 Wn.2d 503, 509, 730 P.2d 1327 (1986), see
Young v. Estate of Snell, 134 Wn.2d 267, 279, 948 P.2d
1291 (1997) (the meaning of a statute must be derived
from the wording of the statute itself where the statutory
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language is plain and unambiguous); Waggoner v. Ace
Hardware Corp., 134 Wn.2d 748, 752, 953 P.2d 88
(1998) (same); State ex rel. Royal v. Bd. of Yakima
County Comm'rs, 123 Wn.2d 451, 458, 869 P.2d 56
(1994) (same). If the meaning of the language is am-
biguous or unclear, this line of cases directs that examin-
ing the statute as a whole, or a statutory scheme as a
whole, is then appropriate as part of the inquiry into what
the Legislature intended. See, e.g., Addleman, 107 Wn.2d
at 509; [***14] Sebastian v. Dep't of Labor & Indus.,
142 Wn.2d 280, 285, 12 P.3d 594 (2000). Thus, some of
our cases indicate that consideration of a statutory
scheme as a whole, or related statutes, is part of the in-
quiry into legislative intent only if a court determines
that the plain meaning cannot be derived from the statu-
tory provision at issue and ambiguity necessitates further
inguiry.

Other cases indicate, however, that under the "plain
meaning” rule, examination of the statute in which the
provision at issue is found, as well as related statutes or
other provisions of the same act in which the provision is
found, is appropriate as part of the determination whether
a plain meaning can be ascertained. In Estate of Lyons v.
Sorenson, 83 Wn,2d 105, 108, 515 P.2d 1293 (1973), for
example, the court said that legislative intent is to be
determined from what the Legislature said, if possible.
The court then determined legislative intent from the
“plain and unambiguous” language of a statute "in the
context of the entire act" in which it appeared. Id.; see
aiso C.J.C. v. Corp. of the Catholic Bishop of Yakima,
138 Wn.2d 699, 708-09, [**10] 985 P.2d 262 (1999)
[**¥15] (where statutory language is clear and [*11]
unambiguous, its meaning is derived from its language
alone; the court construes an act as a whole, giving effect
to all the language used, with related statutory provisions
interpreted in relation to one another); ITT Rayonier, Inc.
v. Dalman, 122 Wn.2d 801, 807, 863 P.2d 64 (1993) (a
term in a regulation should not be read in isolation but
rather within the context of the regulatory and statutory
scheme as a whole; statutory provisions must be read in
their entirety and construed together, not by piecemeal).

As has been noted:

In the past, the plain meaning rule rested
on theories of language and meaning, now
discredited, which held that words have
inherent or fixed meanings. These theo-
ries are unnecessary 1o the plain meaning
rule, however, if the rule is interpreted to
direct a court to construe and apply words
according to the meaning that they are or-
dinarily given, taking into account the
statutory context, basic rules of grammar,
and any special usages stated by the legis-

lature on the face of the statute. So de-
fined, the plain meaning rule requires
courts to consider legislative purposes or
policies appearing [¥**16] on the face of
the statute as part of the statute's context.
In addition, background facts of which ju-
dicial notice can be taken are properly
considered as part of the statute's context
because presumably the legislature also
was familiar with them when it passed the
statute. Reference to a statute's context to
determine its plain meaning also includes
examining closely related statutes, be-
cause legislators enact legislation in light
of existing statutes.

2A NORMAN . SINGER, STATUTES AND STATU-
TORY CONSTRUCTION § 48A: 16, at 809-10 (6th ed.
2000} (quoting R. Randall Kelso & C. Kevin Kelso, Ap-
peals in Federal Courts by Prosecuting Entities other
than the United States: The Plain Meaning Rule Revis-
ited, 33 Hastings L.J. 187, 207-08 (1981)).

Under this second approach, the plain meaning is
still derived from what the Legislature has said in its
enactments, but that meaning is discerned from all that
the Legislature has said in the statute and related statutes
which disclose legislative intent about the provision in
question. Upon reflection, we conclude that this formula-
tion [*12] of the plain meaning rule provides the better
approach because it is [***17] more likely to carry out
legislative intent. Of course, if, after this inquiry, the
statute remains susceptible to more than one reasonable
meaning, the statute is ambiguous and it is appropriate to
resort to aids to construction, including legislative his-
tory. Cockle v. Dep't of Labor & Indus., 142 Wn.2d 801,
808, 16 P.3d 583 (2001); Timberline Air Serv., Inc. v.
Bell Helicopter-Textron, Inc., 125 Wn.2d 3053, 312, 884
P.2d 920 (1594).

[5] Here, the plain meaning of the domestic uses
exemption is apparent from the language in RCW
90.44.050 and related statutes. RCW 90.44.050 plainly
says that the exemption applies provided 5,000 gpd or
less is used for domestic purposes. This is true, the stat-
ute provides, whether the use is to be a single use or
group uses. That is, whether or not the use is a single use,
by a single home, or a group use, by several homes or a
multjunit residence, the exemption remains at one 5,000
gpd limit, according to the plain language of the statute.
The developer of a subdivision is, necessarily, planning
for adequate water for group uses, rather than a single
[***18] use, and accordingly is entitled to only one
5,000 gpd exemption for the project.
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Secondly, where a permit is required, it is required
before any wells are dug, Under the groundwater code,
each applicant to withdraw groundwater must provide
specified information, including the location of the pro-
posed well or wells or other works for withdrawal of
water, the amount of water proposed to be withdrawn,
and the depth and type of construction proposed for the
well or wells or other works. RCW 90.44.060. RCW
90.03.250 provides for the application procedure for sur-
face water and, by virtue of RCW 90.44.060, for
groundwater as well. RCW 90.03.250 states that any
perscn may make application for a permit to make an
appropriaticn of water for beneficial use,

and shall not use or divert such waters
until he has received a permit from the
department as in this chapter provided.
[**11] The construction of any ditch, ca-
nal or works, or performing any work in
connection with said construction or ap-
propriation, or [*13] the use of any wa-
ters, shall not be an appropriation [***19]
of such water nor an act for the purpose of
appropriating water unless a permit to
make said appropriation has first been
granted by the department.

RCW 90.44.050 itself begins with the language "no
withdrawal of public ground waters of the state shall be
begun, nor shall any well or other works for such with-
drawal be constructed, unless" a permit is issued, except
as provided in the exemption. (Emphasis added.) Thus,
RCW 90.44.050 plainly contemplates, as do related stat-
utes, that a permit is required before any construction
occurs and ‘before any withdrawal of water is made.
Withdrawal of water, alone, is not the activity that neces-
sitates a permit. A permit is required earlier in the proc-
ess, before any well is dug or other works constructed for
withdrawal of groundwater.

Thus, two concepts, construction of works, or dig-
ging of wells in order to withdraw water, and the with-
drawal of water and putting it to beneficial use are linked
in the permitting process. Neither can occur absent a
permit, The same two concepts must be linked for pur-
poses of the exemption from the permitting process be-
cause that is precisely what [***20] the exemption is--
an exemption excusing the applicant from permit re-
quirements. The one seeking an exemption from permit
requirements is necessarily the one planning the con-
struction of wells or other works necessary for with-
drawal of water and is the one who would otherwise
have to have a permit before any construction com-
mences or wells are dug. Thus, under RCW 90.44.050,

and related statutes, qualification for the exemption does
not depend, as respondents claim, solely on who uiti-
mately withdraws the water and puts it to beneficial use.
21t also [*14] concerns the person planning the wells or
other works, before any water is ever withdrawn. More-
over, we note that if the developer in this case dug one
well to provide water for the domestic uses for the entire
development, there is no question that more than 5,000
gpd would be withdrawn and a permit would be required.
Insofar as beneficial use is concerned, however, the wa-
ter would be put to the same purpose and actually bene-
ficially used by the same homeowners who would with-
draw from individual wells.

2 The Whites focus on the language of the stat-
ute respecting the uses to which the water may be
put. The exemption is provided for "single or
group domestic uses in an amount not exceeding
five thousand gallons a day." RCW 90.44.050.
They note that the statute also provides that to the
extent water is "regularly used beneficially” the
right is equal to that established by a permit is-
sued under chapter 90.44 RCW. RCW 90.44.050.
Here, they say, it is undisputed that the ground-
water withdrawal will be made by the homeown-
ers, not the developer, and the homeowners will
be the ones puiting the water to beneficial use for
domestic purposes. This is the reading of the stat-
ute accepted by the trial court.

[***21] Because (1) the proposed use is group do-
mestic uses, and (2) the exemption to the permit must be
determined with regard to the same conditions necessitat-
ing compliance with permitting requirements if the ex-
emption does not apply, the exemption does not apply
here to allow a withdrawal for each lot in the residential
subdivision under separate, individual 5,000 gpd exemp-
tions, * In this case it is the developer, not the home-
owner, who is seeking the exemption in order to drill
wells on the subdivision's lots and provide for group do-
mestic uses in excess of 5,000 gpd. The developer may
not claim multiple exemptions for the homeowners. *

3 Contrary to the dissenting opinion, there is
nothing in this record that supports the dissent's
claim that Ecology has, as a matter of agency pol-
icy, held the view for 50 years that the exemption
allows the multiple wells sought in this case. The
record indicates that the issue has arisen recently
because developers have sought ways to obtain
water in the face of a backlog on permit applica-
tions. Nor should Ecology be held to the view of
some of its employees. On this record, it simply
cannot be fairly said that Ecology has adopted
any policy as to application of the exemption to
multiple wells in residential developments. Thus,
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even if one concluded the exemption is ambigu-
ous, there is no agency interpretation of the stat-
ute binding the agency.
[#%%22]

4  Also contrary to the dissent's view, it does
make a difference whether the exemption from
the permitting requirements is sought by an indi-
vidual homeowner or a developer. Aside from the
statutory distinctions (the exemption is from
permitting, which otherwise applies to the party
who seeks to construct the well, and expressly
applies prior to commencement of any construc-
tion of the well--thus applying to the developer),
use of the exemption by developers will predicta-
bly and greatly expand unpermitted water use in
this state. Individual, single family residential nse
of the exemption {(or group uses not exceeding
5,000 gpd in total) is simply not comparable to
what can occur if the exemption is rewritten to al-
low for multiple wells in large developments. If
the Legislature had intended the exemption to ap-
ply to all residential domestic uses, it would have
written the exemption that way.

[**12] C&G contends, though, that the plain mean-
ing of RCW 90.44.050 [*15] flows from the words “any
withdrawal" in the statute. C&G argues that the court
should determine [***23] the meaning of the words
"any withdrawal” from standard dictionary definitions,
and that "any" means "every” and "all.” WEBSTER'S
THIRD NEW INTERNATIONAL DICTIONARY 97
(1986); see State v, Smith, 117 Wn.2d 263, 271, 814 P.2d
652 (1991); State ex rel. Evans v. Bhd. of Friends, 41
Wn.2d 133, 145, 247 P.2d 787 (1952). "Withdrawal,"
C&G urges, means "to remove or draw out from a place
or position." WEBSTER'S at 2626 (1986) (defining
"withdraw"}. Thus, C&@G reasons, the statute plainly pro-
vides that "every or all removals" of groundwater for
domestic uses of less than 5,000 gpd ° is exempt from
permitting requirements.

5 Although C&G says “less than" 5,000 gpd is
exempt, the statute actually says in an amount not
to exceed 5,000 gpd.

However, as Ecology urges, C&G's reading of “any

withdrawal" in.the exemption would necessarily mean
that each well is a separate withdrawal because every and
all removals of groundwater would fall within “any
withdrawal.” But, as Ecology [***24] points out, the
groundwater code clearly contemplates that one with-
drawal may be made from more than one well. RCW
90.44.060 refers to "each application to withdraw public
ground water by means of a well or wells" shall set forth
certain  information.  (Emphasis added) RCW
90.44.100(1), allowing for amendment of groundwater

permits or certificates, states that "the holder of a valid
right to withdraw public ground waters may . . . construct
wells or other means of withdrawal at a new location” if
the change is approved. (Emphasis added.) The same
statute says that a permit or certificate may be amended
to allow construction of "replacement or a new additional
well or wells.” RCW 90.44.100(2) (emphasis added).
RCW 90.44.080(1), concerning the showing required to
obtain a certificated water right, requires the permittee to
show "the location of each well or other means of with-
drawal constructed under the permit.” (Emphasis added.)
Thus, under a permit or water right certificate, one can,
under appropriate circumstances, remove water using
two or more wells.

[***25] [*16] The term "withdrawal" is, as Ecol-
ogy urges, a term of art in water law, although Ecology
does not go so far as to define it. In general, when one
appropriates water one does so by means of diversion of
surface water or by withdrawal of groundwater. The
words "diversion" and "withdrawal" both relate to the
actual physical acquisition of water to put to beneficial
use, and both also relate to the type of right a water right
holder has, i.e., diversionary and withdrawal rights. Nei-
ther term, in and of itself, defines the scope of the right,
and the word "withdrawal" and the words "any with-
drawal" do not establish the plain meaning of the exemp-
tion in RCW 90.44.050.

Other statutes in the surface and groundwater codes
support our understanding of the plain meaning of RCW
90.44.050. As Ecology points out, the surface and
groundwater codes generally require protection of exist-
ing rights and water resources. See RCW 90.03.290;
RCW 90.44.030, .070; RCW 90.54.020. Of course,
where the exemption in RCW 90.44.050 [***26] ap-
plies, Ecology does not engage in the usual review of a
permit application under RCW 90,03.290, including re-
view addressing impairment of existing rights and public
interest review. Nevertheless, the Legislature's limits on
the exemption, particularly the 5,000 gpd limit on the
group uses exemption, establishes that the Legislature
did not intend unlimited use of the exemption for domes-
tic uses, and did not intend that water appropriation for
such uses be wholly unregulated. The balance which the
Legislature struck in RCW 90.44.050 allows small ex-
empt withdrawals for domestic uses, but does not con-
template use of the [**13] exemption as a device to cir-
cumvent statutory review of permit applications gener-
ally.

The parties here dispute the potential impacts if
RCW 90.44.050 is read to allow the exemption to apply
to each individual well in a development such as Ram-
bling Brooks Estales, ®* The question is more basic, ie.,
whether the [*17] Legislature even contemplated the
possibility that developments of the size in this case, or
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even larger, would be entitled to exempt withdrawals of
5,000 [***27] gpd for each of their lots. Given the limi-
tation on single and group uses, and the overall goal of
regulation to assure protection of existing rights and the
public interest, it is clear that the Legislature did not in-
tend that possibility when this statute was enacted. ’

6 The record indicates that developers are inter-
ested in using the exemption in RCW 90.44.050
to provide water for new development. Clerk's
Papers (CP) at 838-40 (Ecology staff person dec-
laration describing recent developments which
have been built or proposed using multiple
wells). It is possible that to date use of the ex-
emption for subdivisions has been discouraged by
1997 Op. Att'y Gen. No. 6.

7 Despite the drama of the dissent's opening
line, the majority opinion does not "toll" any
"bells.” It has been abundantly clear for some
time that growth can be and is affected by the
Legislature's enactments respecting water alloca-
tion, permitting and management, as well as by
funding decisions. One has only to look at Hillis
v. Department of Ecology, 131 Wn.2d 373, 932
P.2d 139 (1997), involving the backlog of permit
applications, to recognize that the Legislature's
action or inaction has enormous impact in this
area. The court’s recent cases, and recent legisla-
tive efforts, show that water management is a
huge issue in this state.

There is clearly controversy as to the best
way to manage this state's water resources. How-
ever, policy decisions are the province of the
Legislature, not of this court. The dissent would
have this court write water policy by rewriting
RCW 90.44.050. The chief problem with the dis-
sent's rewrite of the statute is that the exemption
will decimate the general rule, i.e., the permitting
requirement. The role of this court is to preserve
the general requirement of permitting, as the Leg-
islature obviously intended.

[***28] [6] Respondents urge, however, that there
are enforcement mechanisms in place to assure that ex-
isting rights and the public interest can be protected even
if the exemption is applied as they request. ® Initially, the
existence of enforcement statutes does not alter the plain
meaning of RCW 90.44.050. Moreover, after-the-fact
remedies will not serve legislative purposes as effec-
tively as review before appropriation occurs. By the time
they are invoked, particularly [*18] given that Ecol-
ogy's resources are already spread too thin, see Hillis v.
Dep't of Ecology, 131 Wn.2d 373, 932 P.2d 139 (1997),
damage will already have been done. While the Legisla-
ture has obviously discerned that this is an acceptable

risk for small exempt uses, the Legislature's limit on sin-
gle and group domestic uses tells us that it is an imper-
missible result beyond the plain terms of the statute. °

8 RCW 90.44.050 itself provides that a right ac-
quired under the exemption is to be treated as all
other rights, and thus is subject to the prior ap-
propriation doctrine's first in time first in right
principle. The same statute authorizes Ecology to
require a person making an exempt withdrawal to
provide information about the means and quantity
of withdrawal. RCW 90.44.130 authorizes Ecol-
ogy to limit withdrawals by appropriators to
maintain a safe sustaining yield from groundwa-
ter bodies. RCW 90.44.180 authorizes Ecalogy
on its own motion or by water rights holders' peti-
tion to conduct hearings and determine whether
the water supply in a designated area is adequate
for current needs and to order withdrawals de-
creased. RCW 90.44.220 authorizes Ecology to
apply to court for an adjudication of all rights in a
particular groundwater body.
[**%29]

9 Amici Okanogan County, Wahkiakum
County, the Building Industry Association of
Washington, the Washington Association of
Realtors, and the Washington Ground Water As-
sociation argue that multiple exempt wells are
crucial to rural development where municipal or
private water purveyor water is not available and
new water rights are extremely difficult to obtain
because of the backlog of applications. Amici say
that development will be paralyzed in rural areas
under Ecology's position. They also urge that
Growth Management Act (chapter 36.70A RCW)
planning duties will be hindered if the exempt
well provision does not apply to multiple wells in
a development.

It is no secret that water availability is a cru-
cial issue in this state, and will become even
more so as time passes. The policy issues raised
by amici should be directed to the Legislature,
however, which is in the best position to deter-
mine how this increasingly scarce resource
should be managed. It is inappropriate for this
court to rewrite statutes.

We add, though, that developers may have
other avenues of available water, including exist-
ing water purveyors, transfer of existing water
rights, and, where proper, condemnation.

[**%30] {**14] Finally, on this issue, it seems ap-
parent that developers seek to use the exemption in an
attempt to bypass the permit system because obtaining
new permits to appropriate water within a reasonable




Page 9

146 Wn.2d 1, *; 43 P.3d 4, **,
2002 Wash. LEXIS 188, ***

time has become virtually impossible. The backlog of
unprocessed permits is due in part, it appears, to inade-
quate funding for Ecology to carry out its statutory du-
ties. The problems faced by developers and others seek-
ing to appropriate water could be ameliorated to a degree
if the Legislature would provide adequate funding for
studies, resources, and personnel necessary to carry out
the water resource laws and regulations.

Rule making

C&G argues that Ecology failed to engage in re-
quired rule making when it "changed" its interpretation
of the exempt well provision. C&G reasons that Ecology

asserts "developer intent” (that the intent of the developer

determines [*19] whether the exemption applies) as a
limitation on the exemption. This limitation, C&G rea-
sons, is of general applicability and clearly establishes or
alters qualifications for the enjoyment of benefits or
privileges conferred by law, and thus is a rule subject to
the Administrative Procedure Act (chapter 34.05 [***31]
RCW) rule-making requirements. See generally Hillis,
131 Wn.2d at 398-400.

[7] As a matter of the plain meaning of the statute,
the exemption in RCW 90.44.050 does not apply where a
developer proposes to use multiple wells collectively
withdrawing over 5,000 gpd to serve a subdivision. Ac-
cordingly, the issue is not one of agency policy subject to
rule making. "Administrative rules or regulations cannot
amend or change legislative enactments.” Dep't of Ecol-
ogy v. Theodoratus, 135 Wn.2d 582, 600, 957 P.2d 1241
(1998) (citing Pannell v. Thompson, 91 Wn.2d 591, 601,
589 P.2d 1235 (1979)).

Equitable Estoppel

The trial court held on alternate grounds that RCW
90.44.030's exemption must be applied in this case be-
cause Ecology is equitably estopped by its actions from
requiring a permit to withdraw groundwater, Respon-
dents have claimed that (1) Ecology did not appeal a
1986 county short plat determination which indicated
that the lots in C&G's development would be served by
individual wells; (2) an Ecology employee told Mr.
Campbell that C&G would be able to place a well
[***32] on every one to two lots without a permit pro-
vided the 5,000 gpd limit was met; and (3) Ecology did
not take enforcement action until four months after it
received from C&G notices to construct exempt water
wells on the lots in Rambling Brooks Estates.

[8] [9] Equitable estoppel may apply where there
has been an admission, statement or act which has been
justifiably relied upon to the detriment of another party.
Lybbert v. Grant County, 141 Wn.2d 29, 35, 1 P.3d 1124
(2000); Beggs v. City of Pasco, 93 Wn.2d 682, 689, 611
P2d 1252 [*20] (1980). Establishment of equitable

estoppel requires proof of (1) an admission, act or state-
ment inconsistent with a later claim; (2) another party's
reasonable reliance on the admission, act or statement;
and (3) injury to the other party which would result if the
first party is allowed to contradict or repudiate the earlier
admission, act or statement, Theodorartus, 135 Wn.2d at
599. Equitable estoppel against the government is not
favored. Id. Accordingly, when the doctrine is asserted
against the government, it must be necessary to prevent a
manifest injustice and applying [***33] estoppel must
not impair the exercise of government functions. Id.
Proof of the elements of estoppel must be by clear, co-
gent and convincing evidence. Id.

[10] [11] [12] Ecology maintains that the doc-
trine does not apply because the issue of statutory con-
struction involved here is a matter of law, rather than an
issue of fact, See Theodoratus, 135 Wn.2d at 599-600.
We agree. Although the Whites urge that the issue is
whether the withdrawal or withdrawals fall within the
exemption, and therefore is a question of fact, the issue is
the [**15] meaning and scope of the exemption, not
whether a particular set of circumstances brings a case
within that scope. " :

10 Equitable estoppel does not apply when the
acts of a governmental body are ultra vires and
void. State v. Adams, 107 Wn.2d 611, 615, 732
P.2d 149 (1987).
11 C&G maintains that if the meaning of a stat-
ute is uncertain, the doctrine may be applied even
where a question of statutory meaning is in-
volved. It relies on Hitchcock v. Washington State
Retirement Systems, 39 Wn. App. 67, 72-73, 692
P.2d 834 (1984). Hitchcock does not stand for the
_ proposition, however. There, the court noted the
doctrine would not be applied to frustrate the
clear purpose of state laws. Id. It observed that
while the applicant for retirement benefits in that
case was employed, no statute provided that
compensation for personal services could not in-
clude payments to defray expenses in performing
services. After the applicant applied for retire-
ment benefits, a statutory enactment provided that
an employee's salary could not be increased by a
payment in lieu of a fringe benefit, and further
provided that the statute would not apply to any
contracts in force on March 27, 1982. The court
reasoned that allowing payments in lieu of fringe
benefits (an automobile in that case) included in
contracts prior to the enactment of the statute to
be included within earnable compensation for
purposes of retirement calculations would not
frustrate the purpose of the law, Hifchcock does
not support C&G's claim that equitable estoppel
applies here.
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[***34] As in Theodoratus, the doctrine of equita-
ble estoppel does [*21] not apply in this case because
the meaning of a statutory provision is at issue.

Conclusion

Once again this court must decide an issue involving
appropriation of this state's public waters, at a time when
existing applications to appropriate water are severely
backlogged. It is understandable that the developer in
this case wants to use the domestic uses exemption in
RCW 90.44.050 as a way to obtain water. However, the
statute's plain language directs that the exemption is not
intended for use by a developer to provide water for
group uses by multiple homes each withdrawing up to
5,000 gpd. Moreover, whether the exemption applies
must be determined with regard to who is planning the
construction of wells or other works to withdraw water,
because the permit process, and thus necessarily an ex-
emption from that process, must be determined prior to
construction of wells or other works. The developer, in
this case, seeks the exemption and, under RCW
90.44.050 and related statutes, is not entitled to use the
exemption to withdraw more than 5,000 gpd, whether
[***35] for single or group domestic uses.

The summary judgment in favor of respondents is
reversed, and this case is remanded for entry of summary
judgment in favor of the Department of Ecology.

Alexander, C.J., and Smith, Ireland, and Chambers,
IJ., concur.

CONCUR BY: Sanders

CONCUR

Sanders, J. (concurring in dissent) -- § agree with the
majority that the "plain langnage" of RCW 90.44.050
should control the disposition of this case, and I agree
with the dissent that it does.

This statute plainly requires a permit prior to the
construction of a well and withdrawal of public ground-
waters

EXCEPT, HOWEVER, That any with-
drawal of public ground waters . . . for
single or group domestic uses in an
amount not [*22] exceeding five thou-
sand gallons a day . . . is and shall be ex-
empt from the provisions of this section . .

RCW 90.44.050.

From a facial reading of the text it seems apparent
that drilling a well to withdraw less than five thousand

gpd for domestic uses, whether single or group domestic
uses, is categorically exempt.

Notwithstanding, the majority finds it necessary
[***36] to turn this simple exemption statute on its head
through pages of extralegal contortions to conclude:

The developer of a subdivision is, nec-
essarily, planning for adequate water for
group uses, rather than a single use, and
accordingly is entitled to only one 5,000
gpd exemption for the project.

Majority at 12. For this statement t0 make sense the ma-
jority must be assuming the statute limits exempt wells to
one per customer. But the statute doesn’t say that.

Not that it matters, but by the majority's logic a de-
veloper could drill only one exempt well to service 16
lots whereas after sale of these lots to individual pur-
chasers, each of the 16 could drill their own wells. What
reason could the legislature have in mind to make such a
distinction? I can think of none. Nor can I find such a
distinction in the clear language at issue.

The majority's rationale for a distinction between
single homeowners and developers (who usually make
single home acquisition possible) is buried in footnote
number 4 on page 14:

[T]t does make a difference whether the
exemption from the permitting require-
ments is sought by an individual home-
owner or a developer. Aside from the
[***37] statutory distinctions (the ex-
emption is from permitting, which other-
wise applies to the party who seeks to
construct the well, and expressly applies
prior to commencement of any construc-
tion of the well--thus applying to the de-
veloper), use of the exemption by devel-
opers will predictably and greatly expand
unpermitted water use in this state. Indi-
vidual, single family residential use [¥23]
of the exemption (or group uses not ex-
ceeding 5,000 gpd in total) is simply not
comparable to what can occur if the ex-
emption is rewritten to allow for multiple
wells in large developments.

In summary, the majority prefers fewer exempt
wells to more exempt wells; therefore the majority re-
writes the statute to disallow construction of exempt
wells by developers.
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But if it is true "developers will predictably and
greatly expand unpermitted water use in this state," it is
so only because developers may find it expedient to do
so under the exception which the legislature has created
which allows exactly that. Apparently the majority
would prefer to eliminate or narrow statutory exemptions
so as to prevent citizens (who happen to be engaged in
development of land) from withdrawing groundwater
[***38] for beneficial domestic purposes--because that
will allow people to develop their land. The inevitable
result of the majority's public policy (which supplants the
legislature's public policy) is to stifle economically effi-
cient development, create an artificial scarcity of build-
ing lots, and "dry up" affordable housing for lack of
available water and/or making it more costly to acquire.
Whatever benefits there may be to the majority's public
policy, and my imagination is too challenged to conceive
of any, it is a matter for the legislature, not our majority,
to enact it. And it hasn't.

Accordingly I would affirm the learned trial court:
Wells withdrawing less than 5,000 gpd for domestic uses
are categorically exempt, because the legislature says
they are,

~ I join the dissent.
DISSENT BY: Susan J. Owens, Richard B. Sanders

DISSENT

[**18] Owens, J. (dissenting) -- The decision today
tolls the bell for growth and growth management in rural
Washington. Until now, growth management plans in
rural counties have depended on the availability of the
domestic well exemption to promote sensible growth
because large [*#%39] water supply installations are
often not feasible. The result the majority hopes to
achieve--preventing developers from [*24] using the
domestic [**19] well exemption--may (or may not) be
environmentally laudable. But it will upset rural devel-
opment. The majority cannot foresee whether the effect
will be for better or worse, In any event, the majority’s
foray into Jawmaking rests on a tortured interpretation of
the domestic well exemption. Because I subscribe to the
old-fashioned notion that statutes mean what they say, I
dissent.

The heart of the majority's reasoning is that Camp-
bell & Gwinn's proposal to use individual wells to supply
water to a development is an abuse of the exemption.
What cannot be done with 1 well, the majority tells us,
cannot be done with 16. The flaw in the majority's rea-
soning is that 16 homeowners could do just what Camp-
bell & Gwinn proposes. The majority's construction of
RCW 90.44.050 forgets the point of the domestic well
exemption. Each well would serve one family's domestic

needs, and draw less than 5,000 gallons per day (gpd).
This use in this amount is exactly what the domestic well
exemption is meant to allow, [***40] and these are the
only conditions for its applicability.

[**16] RCW 90.44.050 clearly creates an exemp-
tion from the permit requirement for the taking of
groundwater for domestic use and the exemption is
clearly limited to 5,000 gpd. But the difficulty of this
case comes from the vagueness inherent in this statute. It
does nat explain when one 5,000 gpd exemption is avail-
able, instead of 2 or 16. There are two possibilities in the
statute: either 5,000 gpd may be taken for every "with-
drawal” or for every "single or group domestic use." The
majority deals with neither satisfactorily.

The majority observes that one withdrawal may be
made by multiple wells. Majority at 15. Obviously one
person can drink from two straws. But multiple wells can
make multiple withdrawals tco. No rhyme or reason is
apparent why these wells make just one. The majority
observes that multiple wells can make 1 withdrawal only
to rebut the notion that merely drilling 16 wells is by
definition 16 withdrawals. Granted 16 wells do not nec-
essarily make 16 [*25] withdrawals, the majority does
not explain why they in fact do not here.

But the majority does not say that [***41] Camp-
bell & Gwinn is limited to one 5,000 gpd exemption on
account of its 16 wells being 1 withdrawal. Instead, the
majority concludes that Campbell & Gwinn's proposed
wells are one group domestic "use” entitled to one ex-
emption. Majority at 12. I agree that we should focus our
attention on the intended use of the water, in keeping
with our historical adherence to "beneficial use” as the
fundamental measure of water rights. Dep't of [**17]
Ecology v. Acquavella, 131 Wn.2d 746, 755, 935 P.2d
595 (1997) (citing 1 WELLS A. HUTCHINS, WATER
RIGHTS LAWS IN THE NINETEEN WESTERN
STATES 9 (1971); Ickes v. Fox, 300 U.S. 82, 94, 57 S.
Ct. 412, 81 L. Ed. 525 (1937); Neubert v. Yakima-Tieton
Irrigation Dist, 117 Wn.2d 232, 237, 814 P.2d 199
(1991)), If each use, single or group, is entitled to one
exemption, the issue becomes how to tell the two apart.

"Group domestic use" is not defined by the statute;
and even though the majority relies on the term, it is not
defined by the majority either, The majority says that
"several homes” or a "multiunit residence,” majority at
12, may be a group use. The majority reasons that an
exempt withdrawal [***42] is limited to 5,000 gpd no
matter whether it is for single or group uses. The trouble
comes in assuming that what is proposed is 1 group use,
not 16 single uses. I take it for granted that some nexus
must be found between two well users to call their uses a
"group use" legitimately. The problem of defining
"group domestic use" is a matter of indicating when two
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uses become so connected that they become "group use,”
and cease to be “single uses" qualifying for two exemp-
tions. Obviously two homeowners both entitled to drill
an exempt well could drill one between them and agree
to make a group use. In any event, simply declaring that
this case involves a group use does not convince me that
it is so.

- The water to be taken in this case would be used by
homeowners for their domestic needs. At best the record
is [*26] vague on the nexus between their uses. A De-
partment of Ecology employee states that the subterra-
nean "zones" from which the water would be drawn are
"hydraulically connected.” Clerk’s Papers (CP) at 903-
04. It is not clear whether he is referring to the well
works or the aquifers. The neighborhood covenants con-
tain references to a common "irrigation” plan. [#*%%43]
CP at 742. However, covenant 15 says that a lot may
instead use its domestic well for irrigation, suggesting
that the irrigation plan is separate from the wells. Id.
Otherwise, the only connection between the intended

water users in this case, as the majority notes, is the pres-

ence of a sign at the entrance to the development. I can-
not see how, with so little discussion of the evidence, the
majority reaches its conclusion that this case deals with a
group use, instead of single uses. The majority does not
explain how to tell the difference.

The majority does not talk adequately about group
vse because of its reliance on the fact that Campbell &
Gwinn will construct the wells. Because a permit is re-
quired both to construct a well and to withdraw water,
the majority concludes at page 13 that construction and
withdrawal are linked for purposes of a permit exemp-
tion. I do not understand its logic when it says that well
construction and water withdrawal are "linked" for pur-
poses of the exemption. The majority appears to confuse
the rasks which are exempted with the conditions making
the exemption available., The conditions triggering this
exemnption are the purpose of the appropriation [*¥*44]
and the amount appropriated. The only sense I can make
of the majority's argument is that it means that the avail-
ability of the exemption depends on who constructs the
well. I can see how this question could be relevant, but
only insofar as it relates to the conditions announced by
the legislature--proper use in a proper amount. But since
the majority seems to say that the fact that Campbell &
Gwinn will construct the wells is an independent reason
why these wells are not exempt, the majority seems to
attach a condition to the domestic well exemption that is
not expressed in the statute.

[*27] Even siranger than the majority's position is
that espoused by Ecology at oral argument, that even if
Campbell & Gwinn were to sell the lots to individuals
who built their own homes and drilled their own wells,
the wells would still not fall under the domestic well

exemption. According to Ecology, "the legislature
plainly chose not to allow each household in a group of
households to have a separate 5,000 gpd exemption.”
Opening Br. of Appellant at 24. As far as I can tell,
Ecology believes that a developer who purchases a tract
somehow taints it, fixing the whole tract's right to
[***45] exempt well use at 5,000 gpd. The majority
implies that this position is not correct, since it relies, at
page 13, on the fact that the developer sought the exemp-
tion in this case, not the homeowner. But Ecology's angle
is not so different from the majority's: the real bone of
contention is that we are talking about a developer. But
the domestic well exemption simply does not depend on
who drills the well. It depends on who uses the water,
and how much gets used. Because of my difference of
opinion with the majority, I would find 16 single domes-
tic uses here and affirm the trial court.

I have only one technical criticism of the majority.
The majority's method of statutory construction in this
case is to look at related statutes governing the taking of
groundwater. That's fine, However, the majority should
consider all the statutory provisions accompanying RCW
90.44.050, not merely a select few. Even though the ma-
jority says that we should construe RCW 90.44,050 in its
statutory context, majority at 10-11, it also says that "the
existence of enforcement statutes does not alter the plain
meaning of RCW 90.44.050 [***46] ," majority at 17,
The majority ignores remedial and regulatory powers
given to Ecology to prevent the "unlimited use,” majority
at 16, that it fears. Even though the exemption is for
withdrawals up to 5,000 gpd, under the prior appropria-
tions doctrine it does not follow that each homeowner
will in fact be allowed to take that much from Yakima's
rambling brooks.

RCW 90.44.050 itself permits Ecology to monitor
the -method and amount of exempt withdrawals. RCW
90.44.130 [*28] permits it to limit subsequent with-
drawals to "an amount that will maintain and provide a
safe sustaining yield in the amount of the prior appro-
priation” (emphasis added). RCW 90.44.180 and RCW
90.44.220 permit Ecology to conduct hearings or bring
actions in superior court to control excessive withdraw-
als. These statutes may not be as effective enforcement
tools as the power to deny a permit outright, but the court
is not here considering the wisest methods for Ecology's
allocation of groundwater. We are interpreting the mean-
ing of a statute. If the statutes requiring Ecology to pro-
tect existing [***47] water rights are relevant in inter-
preting the "balance” struck in RCW 90.44.050, majority
at 16, then surely these remedial statutes are too.

Lastly I note that although the majority says the ex-
emption "plainly” means something different from what I
believe it does, for over 50 years Ecology used the same
interpretation I use today. In its brief Campbell & Gwinn
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cites several occasions on which Ecology allowed pro-
jects similar to Campbell & Gwinn's to go forward,
based on the domestic well exemption. Br. of Resp't
Campbell & Gwinn at 17 0.2, Even more compelling is
the fact that an Ecology employee fold Robert Campbell
when his firm bought the lots that individual wells falling
under the domestic well exemption could be used to wa-
ter this development in lieu of obtaining a water permnit.
Apparently, Ecology's late epiphany about what RCW
90.44.050 "plainly” means had not yet circulated to the
Yakima office. The result is that the newly adopted

Ecology interpretation “ignore[s] the express language of
the statute, the statute's legislative history, and [Ecol-
ogy's] own prior, consistent interpretation and applica-
tion of [***48] the statute.” Br. of Respt Campbell &
Gwinn at 50,

I respectfully dissent.
Johnson and Bridge, JJ., concur with Owens, J.
Reconsideration denied August 21, 2002.
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SUMMARY:

Madsen, J., concurs in the result only; Chambers and
C. Johnson, JJ., dissent by separate opinion.

Nature of Action: An attorney sought to recover
unpaid attorney fees from a former client. The action was
filed more than three years after the last day the attorney

" performed legal services for the client.

Superior Court: The Superior Court for Grant
County, No. 99-2-01248-4, Evan E. Spertine, ., on Sep-
tember 22, 2003, entered a partial summary judgment,
ruling that the statutory time limitation applicable to the
action was six years. Following a bench trial on the mer-
its, Kenneth L. Jorgensen, J., on July 14, 2004, entered
judgment in favor of the attorney.

Court of Appeals: The court reversed the judgment
at 129 Wn. App. 109, 117 P.3d 1189 (2005), holding that
the transaction between the attorney and the client did
not involve an open account with ongoing debit and
credit entries and a fluctuating balance left open until
either party finds it convenient to settle and close, and
that, therefore, the claim for attorney fees was not an
account receivable subject to a six-year limitation period.

Supreme Court: Holding that the balance owed by
the defendant to the plaintiff constituted an account re-
ceivable incurred in the ordinary course of business and
that the action is subject to the six-year limitation period
applicable to actions upon accounts receivable, the court
reverses the decision of the Court of Appeals and rein-
states the ruling on summary judgment that the six-year
limitation period applies to the action.

HEADNOTES

[1]Judgment--Summary Judgment--Issues of Law--
Review--Standard of Review. A trial court's rulings on
summary judgment are reviewed de novo.

[2]Statutes--Construction--Review--Standard of Re-
view, Issues of statutory interpretation are reviewed de
novo. -

[3]Statutes--Construction--Legislative Intent--
Statutory Language--Plain Meaning--Context. A
court's objective in construing a statute is to determine
the legislature's intent. If the statute’s meaning is plain on
its face, then the court must give effect to that plain
meaning as an expression of legislative intent. A statu-
tory provision's plain meaning is discerned from the or-
dinary meaning of the language at issue, the context of
the statute in which the provision is found, related provi-
sions, and the statutory scheme as a whole. A court may
appropriately employ tools of statutory construction,
such as legislative history, to discern the provision's
meaning only if the provision is ambiguous, A statutory
provision is ambiguous if, after a plain langnage analy-
sis, it remains susceptible to more than one reasonable
interpretation.

[4]Statutes--Construction--Meaning of Words--
Absence of Statutory Definition--Resort to Diction-
ary. When a statutory term that the statute does not de-
fine has a well-accepted, ordinary meaning, a regular
dictionary may be consulted to ascertain the term's defi-
nition.

[5]Statutes--Construction--Meaning of  Words--
Technical Language--Resort to Technical Dictionary.
‘When a technical term in a statute is used in its technical
field, the term should be given its technical meaning by
using a technical rather than a general purpose dictionary
to resolve the term's definition.
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{6]Limitation of Actions--Account Receivable--What
Constitutes--Test. For purposes of RCW 4.16.040(2),
which provides that an action upon an account receivable
incurred in the ordinary course of business is subject to a
six-year limitation period, an "account receivable” is an
amount due a business on account from a customer who
has bought merchandise or received services.

[7]Limitation of Actions--Account Receivable--What
Constitutes--Past Due Attorney Fees for Legal Ser-
vices Rendered. The balance owed by a client to an at-
torney for legal services performed on behalf of the cli-
ent on an hourly fee basis without a written fee agree-
ment, but regularly invoiced in accordance with ordinary
business practice, is an "account receivable” within the
meaning of RCW 4.16.040(2), which provides that an
action upon an account receivable incurred in the ordi-
nary course of business is subject 10 a six-year limitation
period.

[8]Limitation of Actions--Attorney and Client--
Compensation--Collection--Limitation Period--Oral
Agreement. Absent a written fee agreement, a claim for
past due attorney fees for legal services rendered on an
hourly fee basis and regularly invoiced in accordance
with ordinary business practice is subject to the six-year
limitation period of RCW 4.16.040(2) for actions upon
accounts receivable.

[9)Statutes--Construction--Meaning of  Words--
Absence of Statutory Definition--Avoiding Absurdity.
Where the legislature provides no statutory definition
and a court gives a term its plain and ordinary meaning
by reference to a dictionary, the court will avoid a literal
reading of the statute which would result in unlikely,
absurd, or strained consequences. A reading that pro-
duces absurd results must be avoided because it will not
be presumed that the legislature intended absurd results.

[10]Statutes--Construction--Legislative Intent--
Statutory Language--Plain Meaning--Corroboration-
-Absence of Absurd Result. The outcome of a plain
language analysis of a statutory provision may be cor-
roborated by validating the absence of an absurd result.
Where an absurd result is produced, further inquiry may
be appropriate.
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Bridge. Justice Tom Chambers. WE CONCUR: Justice
Charles W, Johnson.

OPINION BY: Mary E. Fairhurst

OPINION
EnBanc

qt [**¥1021] [*654] Fairhurst, J. -- Petitioner attor-
ney David Tingey performed legal services for respon-
dents Lloyd and Lucy Haisch (hereinafter Haisch) on an
hourly fee basis without [*655] a written fee agreement.
Tingey challenges a Court of Appeals decision holding
that his action to collect those fees is not governed by the
RCW 4.16.040(2) six-year limitation for "an account
receivable incurred in the ordinary course of business."”
Tingey argues that [¥*1022] the term “account receiv-
able" has a plain meaning in Washington law and that the
Court of Appeals, after improperly finding the term to be
ambiguous, derived for the term an inappropriately nar-
row meaning that excluded his action. Haisch argues that
the applicable statute of limitation for Tingey's action is
the RCW 4.16.080(3) three-year limitation for oral con-
tracts.?

1 RCW 4.16.040(2) provides that "[a]n action
upon an account receivable incurred in the ordi-
nary course of business" shall commence within
six years.
[***7]

2 RCW 4.16.080(3) provides that "[e]xcept as
provided in RCW 4.16.040(2), an action upon a
contract or liability, express or implied, which is
not in writing, and does not arise out of any writ-
ten instrument” shall commence within three
years.

92 We hold that the plain meaning of "account re-
ceivable" as used in RCW 4,16,040(2) is an amount due
a business on account from a customer who has bought
merchandise or received services. This meaning encom-
passes a balance owed by a client to an attorney for legal
services performed on behalf of the client on an hourly
fee basis without a written fee agreement. Thus, the six-
year limitation for “(a)n action upon an account receiv-
able incurred in the ordinary course of business” applies
to Tingey's action to collect attorney fees from Haisch.
RCW 4.16.040(2). We reverse the Court of Appeals and
reinstate the trial court's ruling on summary judgment
that the six-year limitation applies.

1. FACTUAL AND PROCEDURAL HISTORY
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g3 Neither Tingey nor Haisch [***3] disputes the
material facts of this case. In 1994, Tingey represented
Haisch in a Grant County Superior Court lawsuit. They
did not enter into a written fee agreement. Tingey regu-
larly invoiced Haisch for legal services on an hourly fee
basis and Haisch paid the invoices through June 1994.
Tingey completed legal representation of Haisch in De-
cember 1994,

74 [*656] More than three years later, Tingey initi-
ated a collection action against Haisch, alleging Haisch
owed him in excess of $20,000 for legal services ren-
dered plus interest accrued.” The trial court denied Ha-
isch's motion to dismiss the action as time-barred by the
three-year oral contract limitation of RCW 4.16.080(3).
The trial court granted partial summary judgment to Tin-
gey, ruling that the applicable statute of limitation for the
action was six years. After Tingey prevailed on the mer-
its in a bench trial, Haisch appealed the summary judg-
ment ruling only.

3 United Collection Services, Inc, (United) ini-
tially filed suit against Haisch on Tingey's behalf.
Following mandatory arbitration, which resulted
in an award to Haisch, United requested a trial de
novo and Tingey was substituted as real party in
interest.

95 [***4] The Court of Appeals Division Three re-
versed. Tingey v. Haisch, 129 Wn. App. 109, 117 P.3d
1189 (2005), After finding the term "account receivable"
to be ambiguous, the Court of Appeals held that ™ac-
count receivable’ in RCW 4.16.040(2) refers to an 'open
account,' that is '[a]n account that is left open for ongoing
debit and credit entries by two parties and that has a fluc-
tuating balance until either party finds it convenient 1o
settle and close.” Tingey, 129 Wn. App. at 117, P 18
{quoting Black's Law Dictionary 20 (8th ed. 2004) (de-
fining "open account," a subdefinition within the defini-
tion of "account”)). Based on this definition, the Court of
Appeals held that the six-year limitation for accounts
receivable did not apply to Tingey's claim for attorney
fees, /d. We granted Tingey's petition for review. Tingey
v. Haisch, 156 Wn.2d 1035, 134 P.3d 1171 (2006).

II. ISSUE

96 Does the RCW 4.16.040(2) six-year limitation for
an "action upon an account receivable incurred in the
ordinary course of business" provide the limitation in an
action to collect a balance owed by a [***5] client to an
attorney for legal services performed on behalf of the
client on an hourly fee basis without a written fee agree-
ment?

[*657] III. ANALYSIS

[1, 2}7 The trial court ruled on summary judgment
that the RCW 4,16.040(2) six-year account receivable
limitation governed Tingey's action to recover attorney
fees. This court reviews rulings on summary judgment de
novo. Berrocal v. Fernandez, 155 Wn.2d 585, 590, P 5,
[**1023] 121 P.3d 82 (2005). To resolve this matter, we
must ascertain the meaning of "account receivable” as
used in RCW 4.16.040(2). We also review issues of
statutory interpretation de novo. Berrocal, 155 Wn.2d at
590, P 5.

A. Plain language analysis supplies the meaning of "ac-
count receivable"” as used in RCW 4.16.040(2).

[318 A court's objective in construing a statute is to
determine the legislature's intent. State v. Jacobs, 154
Wn.2d 596, 600, P 7, 115 P.3d 281 (2005). "[1If the stat-
ute’s meaning is plain on its face, then the court must
give effect to that plain meaning as an expression of leg-
islative intent.™ Id. (alteration in original) (quoting Dep't
of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1,
9-10, 43 P.3d 4 (2002)). [***6] A statutory provision's
plain meaning is to be discerned from the ordinary mean-
ing of the language at issue, the context of the statute in
which that provision is found, related provisions, and the
statutory scheme as a whole. /d. A provision that remains
susceptible to more than one reasonable interpretation
after such an inquiry is ambiguous, and a court may then
appropriately employ tools of statutory comstruction,
including legislative history, to discern its meaning.
Campbell & Gwinn, 146 Wn,2d at 12.

919 Prior to 1989, an action upon an oral contract was
subject to the former RCW 4.16.080(3) (1937) three-year
statute of limitations.* This limitation encompassed a
claim for attorney fees where there was no written fee
agreement. [*658] Hart v. Day, 17 Wn. App. 407, 413,
563 P.2d 227 (1977). In 1989, the legislature amended
RCW 4.16.040, the six-year statute of limitations, adding
as a new category, "action[s] upon an account receivable
incurred in the ordinary course of business."* Laws of
1989, ch. 38, § 1. The legislature simultaneously
amended RCW 4,16.080(3), creating [***7] an excep-
tion to the three-year limitation on oral contracts for ac-
tions upon accounts receivable.® Laws of 1989, ch. 38, §
2. In making these changes, the legislature did not define
"account receivable.™

4 Former RCW 4.16.080(3) provided that "an
action upon a contract or liability, express or im-
plied, which is not in writing, and does not arise
out of any written instrument” shall be com-
menced within three years,

5 RCW 4.16.040 provides: The following ac-
tions shall be commenced within six years: (1)
An action upon a contract in writing, or liability
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express or implied arising out of a written agree-
ment. (2) An action upon an account receivable
incurred in the ordinary course of business. (3)
An action for the rents and profits or for the use
and occupation of real estate.
6 As revised, RCW 4.16.080(3) provides that
"[e]xcept as provided in RCW 4.16.040(2), an ac-
tion upon a contract or liability, express or im-
plied, which is not in writing, and does not arise
out of any written instrument” shall be com-
menced within three years. (Emphasis added.}
[***8] .
7 The dissent announces its preference for statu-
tory definitions, dissent at 667, and "appeal[s] to
the legislature to ... clearly define account receiv-
able for RCW 4.16.040(2)." Dissent at 674.
Greater statutory clarity is always preferable.
However, this court’s duty does not stop at merely
requesting remedial legislative action. We must
discern what the legislatare intended by the statu-
tory language that it did enact.

[4, 51910 When a term has a well-accepted, ordinary
meaning, a regular dictionary may be consulted to ascer-
tain the term's definition. City of Spokane ex rel. Waste-
water Mgmt. Dep't v. Dep't of Revenue, 145 Wn.2d 445,
454, 38 P.3d 1010 (2002). When a technical term is used
in its technical field, the term should be given its techni-
cal meaning by using a "technical rather than a general
purpose dictionary" to resolve the term's definition. Jd.

[6-8)7111 The legislature modified account receiv-
able with "incurred in the ordinary course of business."
RCW 4.16.040(2). This statutory [***0] context sug-
gests that the legislature intended to use the term in a
technical business sense. Used as a term of art in the ac-
counting and finance [*659] sectors, "accounts receiv-
able" means "amounts due [a business] on account from
customers who have bought merchandise or received
services.” Joel G. Seigel & Jae K. Shim, Dictionary of
Accounting Terms 11 (3d ed. 2000). Consistent with the
legislature's usage, the Dictionary {**1024] of Account-
ing Terms' technical definition of "accounts receivable”
is Hkewise restricted to a business setting.

912 The term “"account receivable" appears else-
where in the Revised Code of Washington more than 10
times and is nowhere defined.® The legislature makes it
apparent through this pattern of use that it considers the
term "account receivable" to have a plain meaning. Ob-
taining the definition of "account receivable" from a
technical business dictionary is consistent with plain
meaning analysis. The technical definition for "account
receivable," as "an amount due a business on account
from a customer who has bought merchandise or re-
ceived services," is the appropriate definition to read into
RCW 4.16.040(2), The attorney fees owed [***10] to

Tingey, for which he regularly invoiced Haisch, satisfy
this meaning of "account receivable.”

8  See, eg., RCW 7.60.100; RCW 13.40.060;
RCW 28A.320.080; RCW 41.50.160; Title 60
RCW; RCW 70.105D.020; Title 82 RCW.

913 The dissent states that under our definition "all
oral contracts for goods and services in the ordinary
course of business have a six-year statute of limitation,"
Dissent at 669. The dissent suggests, therefore, that our
definition renders the term account receivable superflu-
ous, contrary to established principles of statutory inter-
pretation. /d. However, our definition of "account receiv-
able" is considerably more narrow than the dissent repre-
sents. Qur definition identifies the parties to the contract
(a customer and a business) and the character of the
transaction {a purchase by the customer). It requires the
business to have completed performance [***11] (cus-
tomer has bought or received the merchandise or ser-
vices). It specifies the monetary nature of the remaining
obligation (an amount due). Only oral [*660] contracts
exhibiting all of these characteristics garner the account
receivable six-year limitation.

9  These characteristics likewise would deter-
mine whether the hypothetical transactions of the
dissent's imaginary dairy farmer would constitute
accounts receivable. Dissent at 667.

14 Both the Court of Appeals and the dissent deem
the term "account receivable" to be ambiguous. Tingey,
129 Wn. App. at 114-15, P 11; dissent at 668. The Court
of Appeals based its determination in part on the fact that
"account receivable” appears in a variety of contexts,
from which it concluded that the term “has different
meanings depending upon the context."* Tingey, 128
Wn. App. at 114, P 10. However, while "account receiv-
able" is used in a wide variety of settings, close examina-
tion reveals that our definition encompasses the meaning
of the term [***12] in those contexts." Moreover, the
use of "account receivable” in a broad range of business-
related contexts supports the term having a well-accepted
technical meaning.

10 The dissent agrees. Dissent at 668.

11 For instance, examining illustrations ad-
vanced by the Court of Appeals, in the "sale and
valuation of businesses,” Tingey, 129 Wn. App.
at 114, P 10, "account receivable” referred to the
outstanding fees owed to a law firm for profes-
sional services rendered. In re Marriage of Nich-
ols, 27 Cal, App. 4th 661, 33 Cal.Rptr.2d 13, 17-
18 (1994). In "priority disputes between secured
parties," Tingey, 129 Wn. App. at 114, P 10, "ac-
count receivable" is defined as ™any right to
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payment for goads sold or leased or for services
rendered which is not evidenced by an instrument
or chattel paper.' Rocky Mountain Ass'n of Credit
Mgmt. v. Hessler Mfg. Co., 37 Colo. App. 551,
553 P.2d 840, 843 (1976) (quoting Colo. Rev.
Stat. § 4-9-106 (1973)). Where an "account re-
ceivable” is the "balance owed on .., an unsettled
account,” Tingey, 129 Wn. App. at 114, P 10,
"account” is "generally defined as an unsettled
claim or demand, by one person against another,
which creates a debtor-creditor relationship be-
tween them." 1 Am. Jur. 2d Accounts & Account-
ing § 1 at 620-21 (2005). These usages are not in-
consistent with an account receivable being an
amount due a business on account from a cus-
tomer who has bought merchandise or received
services.

915 [***13] The Court of Appeals also identified
that "whether or not a particular debt constitutes an ac-
count receivable may be a factual question.” Id, at 114, P
10. While accurate, this observation is not relevant to a
plain langnage analysis of "account receivable." The
meaning of "account receivable" as used in RCW
4.16.040 is a question of law. It must be resolved before
applying the definition to a particular set of facts to de-
termine whether a specific debt constitutes an "account
receivable.”

[*661] [**1025]) 416 Having found "account re-
ceivable” to be ambiguous, the Court of Appeals and the
dissent resort to legislative history, from which they de-
termine the intended meaning of “account receivable" to
be an "open account." Tingey, 129 Wn. App. at 117, P
18; dissent at 669-71. Although we do not find "account
receivable” to be ambiguous, we examine the legislative
history of RCW 4.16.040(2) * to demonstrate that it is
inconsistent with the legislature's intending the term "ac-
count receivable” to mean “open account.”

12 RCW 4.16.040(2) was amended in the 1989
legislative session. Laws of 1989, ch. 38, § 1. For
consistency, we adopt the dissent's practice of re-
ferring to this legislation, introduced as Senate
Bill 5213 and later revised as "the bill." See S.B.
5213, 51st Leg., Reg. Sess. (Wash. 1989); Substi-
tute S.B. 5213, 51st Leg., Reg. Sess. (Wash,
1989).

q17 [***14] The dissent derives from the legislative
history that "the bill was passed with the intent of limit-
ing the definition of account receivable to open ac-
counts." Dissent at 671. This assertion is inconsistent
with revision of the bill's language from "balance due
upon a mutual, open, and current account, the items of
which are in writing," S.B, 5213, 51st Leg., Reg. Sess.
{Wash. 1989}, to "[a]n action upon an account receivable

.that substituting "account receivable" for

incurred in the ordinary course of business.” Substitute
$.B. 5213, 51st Leg,, Reg. Sess. (Wash. 1989). We agree
with the dissent that by replacing "'the items of which are
in writing™ with "in the ordinary course of business,™
"the legislature intended to expand the scope ... to in-
stances where a business' ordinary practices may not
include writing down the terms of the account.” Dissent
at 671 (quoting S.B. 5213, supra; Substitute S.B. 5213,
supra). But we find implausible the dissent's contention
“'mutual, open,
and current account™ "do[es] not suggest ... inten{t] to
expand the six-year statute of limitations beyond open
accounts.” Dissent at 671 {quoting S.B. 5213, supra).
Retaining the [***15] open account language would be
consistent with intending to limit the statute's scope to
open accounts. Replacing that language with "account
receivable” indicates intent to expand the scope of the
statute beyond open accounts.

q18 [*662] The dissent, relying on a floor debate
excerpt, additionally states, "Senator Bill Smitherman
explained the term account receivable meant just an open
account, and the bill passed following his explanation."®
Dissent at 670. However, the full context of the exchange
reveals that after Senator Bill Smitherman provided his
definition of account receivable, Senator Philip A. Tal-
madge proceeded to make further remarks. See dissent at
670 n.17; see also Senate Journal, 51st Leg., Reg. Sess.,
at 509 (Wash. 1989). Subsequently, “[flurther debate
ensued.” Senate Journal, supra, at 509. That the bill was
not put directly to a vote following Senator Smitherman's
definition undermines the dissent’s implication that the
Senate responded to Senator Smitherman's definition by
passing the bill. One senator's eight words during floor
debate form a thin thread upon which to hang a legisla-
tive history analysis.

13 Senator Smitherman; "1 believe it's just an
open account, Senator.” Senate Journal, 51st
Leg,, Reg. Sess., at 509 (Wash. 1989).

§19 [***16] The bill's revision supports the conclu-
sion that the legislature intended the bill to broaden the
circumstances under which business debt was subject to
a six-year statute of limitations, Senator Talmadge ex-
pounded on how the "account receivable” language
would affect oral contracts to which businesses were a
party, and the bill nevertheless passed the Senate later
that day.",”® The [**1026] legislature's intent is further
evidenced by the evolution of the Senate [*663] bill
report language.”® The legislative history supports the
legislature's intending “account receivable” to have a
broader meaning than open account.

14 Senator Talmadge remarked, in part: “[T]he
problem is, if I enter into an oral contract with



Page 6

159 Wn.2d 652, *; 152 P.3d 1020, **;
2007 Wash. LEXIS 130, ***

you, that's something that's a three year statute of
limitations now and a three year statute of limita-
tions under this bill. If I enter into an oral contract
with you and you go back to your business and
you say, ' "Well, I think I will carry that on my
books," ' and you treat it as an account receivable,
then it's something that would carry with it a six
year statute of limitations."Senate Journal, supra,
at 509.
[*%%17]

15 The dissent suggests that, upon hearing Sena-
tor Smitherman's definition, Senator Talmadge
“offered a more expansive definition similar to
the definition the majority adopts [and t]hat ex-
pansive definition lost." Dissent at 672, Close
reading of Senator Talmadge's remarks reveals
that, rather than proposing a definition, he was
warning the Senate that the problem with the bill
was its broader definition of account receivable.
Despite Senator Talmadge's warning, as the dis-
sent notes, no changes were made and the bill
was passed. /d.

16 The Senate Bill Report that initially accom-
panied the bill when it failed to pass the Senate
on March 2, 1989, Senate Journal, supra, at 488,
stated “that the statute of limitations should be
extended to six years for all actions based on an
open and current account, which is in writing."
S.B. Rep. on S.B. 5213, supra (emphasis added).
Upon reconsideration the following day, the bill
passed, Senate Journal, supra, at 509, accompa-
nied by a revised Senate Bill Report that "sug-
gested that the statute of limitations should be ex-
tended to six years for all actions based on an
account receivable. S.B. Rep. on Substitute S.B.
5213, supra (emphasis added). The House Bill
Report indicated that "[t]he statute of limitations
is set at six years for an account receivable in-
curred in the ordinary course of business. This
six-year period applies whether or not the ac-
count receivable is based on a written contract.”
H.B. Rep. on Substitute S.B. 5213, supra (em-
phasis added).

§20 [***18] The plain meaning of "account receiv-
able" in RCW 4.16.040(2) is an amount due a business
on account from a customer who has bought merchan-
dise or received services. Tingey seeks to collect a bal-
ance owed to his legal business by a client for legal ser-
vices performed on behalf of that client. Tingey per-
formed the services on an hourly fee basis at the request
of the client, and the client was regularly invoiced for the
amount owed in accordance with ordinary business prac-
tice. The term “account receivable” encompasses the
balance which Tingey seeks to collect, an amount owed
to him for legal services performed in the ordinary

course of his business. The six-year limitation of RCW
4,16.040(2) for "[a]n action upon an account receivable
incurred in the ordinary course of business” provides the
statute of limitations in this action.

B. The plain meaning of "account receivable” is cor-
roborated by the absence of an absurd result produced in
RCW 4.16.040(2).

[9, 101921 The Court of Appeals supported its find-
ing that "account receivable" was ambiguons with the
assertion that defining the term broadly produced an
[***19] absurd result. Where the legislature provides no
statutory definition and a court gives a term its plain and
ordinary meaning by reference to a dictionary, the court
"will avoid literal reading [*664] of a statute which
would result in unlikely, absurd, or strained conse-
quences.” Fraternal Order of Eagles, Tenino Aerie No.
564 v. Grand Aerie of Fraternal Order of Eagles, 148
Wn.2d 224, 239, 59 P.3d 655 (2002). A reading that pro-
duces absurd results must be avoided because "'it will not
be presumed that the legislature intended absurd results.™
State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003)
(quoting State v. Delgado, 148 Wn.2d 723, 733, 63 P.3d
792 {2003) (Madsen, J., dissenting)). The outcome of
plain language analysis may be corroborated by validat-
ing the absence of an absurd result. Where an absurd
result is produced, further inquiry may be appropriate.

22 The Court of Appeals concluded that interpret-
ing "account receivable" "to encompass all business
debt” produced absurd results. Tingey, 125 Wn. App. at
115, P 12. The court suggested that the "account receiv-
able" exception to the RCW 4,16.080(3) [***20] three-
year limitation on oral contracts would "swallow[ ] the
remainder of the statute. Business owners would no
longer need to enter into written contracts to benefit from
a six-year statute of limitations because RCW
4.16.040(2) would essentially convert all of their busi-
ness debt into accounts receivable." Id.

923 As the Court of Appeals noted, the impact on
actions to collect business debt is significant, but sub-
stantial effect is not equivalent to an absurd result. Incor-
porating the technical definition of "account receivable”
does except from the three-year limitation any action
brought by a business to collect an amount due on ac-
count from a customer who ([**1027] has bought mer-
chandise or received services, in the ordinary course of
business. The exception does not swallow the rule, how-
ever, because oral contracts between two private parties
are still governed by the three-year limitation of RCW
4.16.080(3). Moreover, it is clear that the legislature con-
sidered the impact of the "account receivable” provision
on the oral contract limitation because it amended that
provision of former RCW 4,16.080(3) when [*¥%21] it
amended RCW 4.16.040(2).
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924 [*665] By contrast, as noted by Tingey, a more
narrow definition of "account receivable" would produce
a truly absurd, unworkable result. The approptiate statute
of limitation in a collection action for attorney fees can-
not reasonably turn on a fact-specific inquiry into the
accounting and billing practices of the attorney, the
transactional characterization of the legal services pro-
vided, and the client's history of payments on the ac-
count. Such a definition would produce a significant vol-
ume of litigation as parties attempted to determine pre-
cisely what accounting practices were required to benefit
from the six-year limitation. The ramifications would
extend well beyond attorney-client fee collection actions
to other professional service providers, as well as general
businesses.

J25 Defining “"account receivable” as "an amount
due a business on account from a customer who has
bought merchandise or received services" does not pro-
duce an absurd result. A more limiting definition of "ac-
count receivable” would. The absurd result test corrobo-
rates the meaning of "account receivable” arrived at
through plain meaning analysis.

IV. CONCLUSION

q26 [***22] We hold that the plain meaning of "ac-
count receivable” as used in- RCW 4.16.040(2) is "an
amount due a business on account from a customer who
has bought merchandise or received services." This
meaning encompasses a balance owed by a client to an
attorney for legal services performed on behalf of the
client on an hourly fee basis without a written fee apree-
ment. RCW 4.16.040(2)'s six-year limitation for an ac-
tion upon an account receivable incurred in the ordinary
course of business applies to Tingey's action to collect
attorney fees from Haisch. We reverse the Court of Ap-
peals and reinstate the trial court'’s [¥666] ruling on
summary judgment that the six-year limitation applies.

Alexander, C.J., and Sanders, Bridge, Owens, and
J.M. Johnson, JI., concur.Madsen, J., concurs in result.

DISSENT BY: Tom Chambers

DISSENT

927 Chambers, J, (dissenting) -- One fine spring day,
a dairy farmer sold 200 gallons of milk to a customer,
spent two hours repairing a neighbor's tractor at an
agreed upon hourly rate, and loaned [*#%23] a utility
trailer to another neighbor with the understanding that
the trajler would be returned the next year when, in lien
of rent, the neighbor would install new wheels and tires
on the trailer. Qur farmer occasionally has similar trans-
actions with both neighbors. That fine spring day, our
industrious farmer also sold an old riding lawn mower,

which he used mostly to mow the lawn around the farm
house but occasionally to trim the grass and weeds from
his fields. The used riding Jawn mower was sold to an
acquaintance across the valley for some money up front
and the buyer's promise to mow the farmer's lawn and
trim grass and weeds from some farm areas all summer.
All of the farmer's transactions were oral, but he consid-
ered each an account receivable. The question we must
answer is, if the farmer sought to judicially enforce any
of these oral agreements, which statute of limitations
applies? '

928 Historically, those who rely on such oral con-
tracts instead of written ones have had less time to seek
judicial enforcement. The reason is obvious. Courts have
more confidence in their ability to find the intent of the
parties if that intent has been written down. Further, mis-
understandings between [***24] parties concerning spe-
cific terms are greatly reduced if the specific terms are in
writing. Memories often do not withstand the force of
time, while written terms are precisely preserved
[**1028] indefinitely. In recognition of these principles,
our legislature provided six years to enforce written con-
tracts, RCW 4.16.040(1), but only three years for other .
contracts, RCW 4.16.080(3).

[*667] The Ambiguous Meaning of Account Receivable

929 “Account receivable" is not defined in chapter -
4,16 RCW or any other statute. Petitioner.David Tingey
argues that the word "teceivable” is clear and means "a
thing that can be received.” Pet. for Review at 5. Further,
he argues that "account” is defined as a "right to pay-
ment of a monetary obligation, whether or not earned by
performance ... for service rendered or to be rendered.™
Pet, for Review at 5 n.l (quoting RCW 62A.0A-
102(a)(2)(A)(ii)}. Thus, Tingey conciudes that account
receivable means "'any right to payment for ... services
rendered which is not evidenced by an instrument or
chattel paper ... ' that can be received.” Pet. for Review at
6 [**+25] . The majority has adopted Tingey's definition
with the addition that the transaction must be in connec-
tion with a business. Majority at .660

930 According to the majority, "[t]he plain meaning
of 'account receivable' in RCW 4.16.040(2) is an amount
due a business on account from a customer who has
bought merchandise or received services." Majority at
663. 1 believe that under the majority’s holding, likely all
of our dairy farmer's spring day transactions, including
the sale of the milk and the lawn mower, the tractor re-
pair, and the leased utility trailer resulted in accounts
receivable and are subject to a six-year statute of limita-
tions. Their status is, at least, very debatable. This court
can, over the next several decades and at the cost of nu-
merous appellate cases, define account receivable in the
ordinary course of business by case law or, much more
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preferably in my view, the legislature could define ac-
count receivable or account receivable in the ordinary
course of business for vs.

%31 Webster's Third New International Dictionary
defines an account receivable as "a balance due from a
debtor on a current account.” Webster's Third New Inter-
national [**¥26] Dictionary 13 (2002). A "current ac-
count” is defined as "an account between two parties
having a series of transactions not covered by evidences
of indebtedness (as notes or [*668] certificates) and usu.
subject to settlements at stated intervals (as monthly or
quarterly).” Id. at 557 {emphasis added).

432 This definition is inconsistent with the definition
derived from the accounting dictionary. At the very least,
the difference suggests the term is ambiguous. Account
receivable means different things based on the context.
The Court of Appeals explored some of the different
uses:

[TThe term "account receivable" as it
appears in legal proceedings, or as it is de-
fined in dictionaries, has different mean-
ings depending upon the context. In litiga-
tion, the term is used in the context of: (1)
the sale and valuation of businesses, (2)
adversary proceedings during bankruptcy
proceedings, and (3) priority disputes be-
tween secured parties. In a legal diction-
ary, any balance owed by a debtor is con-
sidered an “account receivable," Other
times, an account receivable is the balance
owed on (1) an unsettled account or (2) an
open account. Finally, whether or not a
particular debt constitutes [¥%%27] an ac-
count receivable may be a factual ques-
tion.

933 Tingey v. Haisch, 129 Wn. App. 109, 114, 117
P.3d 1189 (2005) {footnotes and citations cmitted), The
meaning of the term "account receivable," let alone the
phrase "account receivable in the ordinary course of
business,” is not apparent from its face. A statute is un-
ambiguous only "when the statutory language admits of
only one meaning.” State v. J.P., 149 Wn.2d 444, 450, 69
P.3d 318 (2003). The variety of distinct definitions of
account receivable demonstrates that the statutory lan-
guage is susceptible to more than one interpretation.
Faced with different reasonable definitions, we must
examine the legislative history to determine which rea-
sonable definition the legislature intended. Dep't of
Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 12,
43 P.3d 4 (2002); see also majority at 657, The result of
such an inquiry supports interpreting the statute

[**1029] as referring to open accounts. This interpreta-
tion, in addition to reflecting the legislature's intent, is in
accord with the principles supporting shorter statutory
periods limiting claims based on oral rather than written
[***28] contracts,

934 [*669] If the legislature meant that all business
contracts for goods and services should have a six-year
statute of limitation, it would surely have said so. It did
not. Instead, it added limiting language the majority
would define to make meaningless. The legislature in-
tended that an account receivable, not just any business
contract, should be entitled to the same statute of limita-
tions as written contracts.

35 Our goal is to determine the legislature's intent,
and we will avoid absurd results. J.P., 149 Wn.2d at 450
(citing Natl Elec. Contractors Ass'n v. Riveland, 138
Wn.2d 9, 19, 978 P.2d 481 (1999)). I admire the major-
ity's ability to see clearly through cloudy water, but
sometimes the water itself distorts the object of scrutiny,
The most basic problem with the majority's definition is
that it is so broad that the exception swallows the general
rule. It means that all oral contracts for goods and ser-
vices in the ordinary course of business have a six-year
statute of limitation. Again, the legislature could have
but did not say that all oral contracts for goods and ser-
vices would enjoy a long statute of limitations usually
reserved for written [***29] agreements. The result of
the majority's interpretation is that the term account re-
ceivable has no meaning, and an interpretation making a
statute’s term superfluous must be rejected. We have
held, time and again, that "[s]tatutes must be interpreted
and construed so that all the language used is given ef-
fect, with no portion rendered meaningless or superflu-
cus." Whatcom County v. City of Bellingham, 128 Wn.2d
537, 546, 909 P.3d 1303 (1996} {citing Stone v. Chelan
County Sheriffs Dep’, 110 Wn.2d 806, 810, 756 P.2d
736 (1988); Tommy P. v. Bd. of County Comm'rs, 97
Wn.2d 385, 391, 645 P.2d 697 (1982)).

Legislative History

36 Confusion over the meaning of account receiv-
able in the ordinary course of business was apparent dur-
ing the debate over its passage in the Senate, Even so, the
legislature failed to define account receivable in the stat-
ute. [¥670] However, the discussions held by the Senate
before it passed the bill that became RCW 4.16.040(2),
Substitute §.B. 5213, 51st Leg., Reg. Sess. (Wash. 1989),
reveal that the legislature did not intend the definition we
adopt today. Before the bill passed, then-Senator [**%30])
Philip A. Talmadge expressed his concerns that an ac-
count receivable is difficult to define, stating that the
senate could simplify the bill to include all contracts,
including oral ones. He said:
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"[TIhe problem is, I think, that there is
that difficulty in determining what is or is
not an account receivable incurred in the
ordinary course of business and an oral
contract. It seems to me if we are going to
reconsider this we may want to do it right
and simply provide for a six year statute
of limitations for all contracts.”

737 Senate Journal, 51st Leg., Reg. Sess., at 509
(Wash. 1989). [***31] " The legislature declined and
passed the bill "as is" despite Senator [**1030] Tal-
madge's concerns. ** Senator Smitherman explained the
term account receivable meant just an open account, and
the bill passed following his explanation and over
[*671] Senator Talmadge's dissenting vote. The legisla-
tive history suggests that the bill was passed with the
intent of limiting the definition of account receivable to
open accounts. An "open account” is, "[a]n account that
is left open for ongoing debit and credit entries by two
parties and that has a fluctuating balarnce until either
party finds it convenient to settle and close.,” ** Black's
Law Dictionary 20 (8th ed. 2004).

17 The full context of that exchange:

Senator Talmadge: "Senator Smitherman, the
problem with this bill is what the definition of an
account receivable is when incurred in the ordi-
nary course of business. Would you define what
an account receivable incurred in the ordinary
course of business might be and maybe the dif-
ference between that and somebody just entering
into an oral contract?"

Senator Smitherman: "I believe it's just an
open account, Senator."”

Senator Talmadge: "Well, the problem is, if I
enter into an oral contract with you, that's some-
thing that's a three year statute of limitations now
and a three year statute of limitations under this
bill. If I enter into an oral contract with you and
you go back to your business and you say, "Well,
I think I will carry that on my books,' and you
treat it as an account receivable, then it's some-
thing that would carry with it a six year statute of
limitations. The problem is, I think, that there is
that difficulty in determining what is or is not an
account receivable incurred in the ordinary
course of business and an oral contract. It seems
1o me if we are going 10 reconsider this we may
want 1o do it right and simply provide for a six
year statute of limitations for all contracts.”

Senate Journal, 51st Leg., Reg. Sess., at 509
(Wash. 1989)

18 Senator Lee: "Senator Smitherman, is your
reason for asking for reconsideration so that it
can be returned to second reading for purposes of
an amendment or jusi simply to pass it as is?"

Senator Smitherman: To pass it as is, Sena-
tor," :

Id.

19 An "open account” is also defined as occur-
ring “where the parties intend that the individual
transactions in the account be considered as a
connected series, rather than as independent of
each other." 1 Am. Jur. 2d Accounts & Account-
ing § 4, at 624 (2005).

938 Tingey and the majority contend that the legisla-
tive history tells a different story, pointing out that the
bill was amended before it passed. The original version,
which did not pass, read: "A balance due upon a mutual,
open, and current account, the items of which are in writ-
ing.” 8.B. 5213, 51st Leg., Reg. Sess. (Wash. 1989). Al-
though the legislature's rejection of this language is
noteworthy, the subsequent comments by Senator
Smitherman suggest account receivable was intended to
encapsulate the open account language used in the first
[***33] version. Apparently "receivable” modified ac-
count in the same way "open" did, making the phrase
"open account receivable” redundant. The significant
change was not the deletion of the open account lan-
guage, it was the deletion of “the items of which are in
writing,” and the addition of "in the ordinary course of
business," This suggests the legislature intended to ex-
pand the scope of the six-year statute of limitations to
instances where a business' ordinary practices may not
inctude writing down the terms of the account. It appears
the legislature wanted to include in the six-year statute of
limitations open accounts that were established without a
written agreement. In such cases, bills are sent and paid
without a formal contract. The changes suggest the legis-
lature did not want to exclude such open accounts, They
do not suggest the legislature intended to expand the six-
year statute of limitations beyond open accounts.

1139 The majority describes this reading of the legis-
lative history as "implausible." Majority at 661. In a vac-
uum, the [*672] majority may have a point. But we ex-
amine the legislative history in its full context and must
reconcile the Senate's decision to change the language of
the bill with [***34] the definition of the term given
before its passage. Senator Smitherman was of the view
that an account receivable meant an open account; the
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change in language could not have been intended to ex-
pand the term accounts receivable beyond the definition
the legislative history provides.

940 The majority argues that attention shouid be
paid to the fact that "'{flurther debate ensued™ following
Senator Smitherman’s definition. Majority at 662 (altera-
tion in original) {(quoting Senate Journal, 51st Leg., Reg,
Sess., at 509 (Wash. 1989)). The majority argues that the
fact the bill was not put "directly to a vote" following
Senator Smitherman’s definition of the term "under-
mines” my view that the "Senate responded to Senator
Smitherman's definition by passing the bill." Id at , It is
correct that debate ensued, but what was its result? The
Senate was divided with respect this bill. Senator Tal-
madge heard Smitherman's definition and offered a more
expansive definition similar to the definition the majority
adopts today. That expansive definition lost. No changes
were made, and Senator Talmadge did not vote for the
bill. Yes, there was debate. And there was an alternative
position articulated by Senator Talmadge. But Smither-
man's position won the day. We have in the legislative
history [***35] an articulation of a definition of account
receivable, The majority has chosen to ignore the legisla-
tive history and instead adopt a technical definition from
an accounting dictionary.

CONCLUSION

941 I have observed that when I receive goods and
services based upon verbal agreements {**1031] from

businesses, the businesses often provide me with an in-.

voice and regular statements showing the status of my
account. I know that such an account is an account pay-
able for me and an [*673] "account receivable" for the
business. Such accounts, which benefit from regular
written statements, have many of the merits of a written
contract. Although there is no written agreement, the
balance owing and many of the terms are memorialized
in writing and, generally, may be enforced with confi-
dence by a court of law. I am of the view and agree with
the Court of Appeals that such "open” accounts are what
the legislature had in mind when amending RCW
4.16.080.

942 Despite the legislative history which indicates
the legislature, wisely I believe, intended that account
receivable under this bill would be limited to open ac-
counts, we are urged to ignore this history because the
term is plain on its face. [***36] The term, however, is

anything but plain. It means different things in different
contexts.

943 Finally, I am concerned by the lack of balance
of briefing in this case.® This case is brought by a lawyer
against a client who is either unable or unwilling to pay.
There was no written fee agreement between the parties,
For more than three years the lawyer did not bill, nor did
the client pay on the account, The lawyer subsequently
turned the account over to a collection agency.

20 The respondents, Lloyd and Lucy Haisch, did
not file briefs before this court. Tingey was sup-
ported by an amicus curiae brief and memcran-
dum sybmitted by the trade organization Associa-
tion of Credit and Collection Professionals
{ACA) International. Tingey filed a petition for
review, a supplemental brief, and a response to
the amicus curiae brief of ACA International. In
short, we were presented five briefs in favor of
Tingey and none in favor of the Haischs.

J44 Given the posture of this case, the Court of Ap-
peals attempted to avoid an absurd [***37] result of
permitting the exception to swallow the general rule,
concluding that ™account receivable™ meant "‘open ac-
count,” which is "'[a]n account that is left open for ongo-
ing debit and credit entries by two parties and that has a
fluctuating balance until either party finds it convenient
to seitle and close." Tingey, 129 Wn. App. at 111 (quot-
ing Black's Law Dictionary 20 (8th ed. 2004}). The Court
of Appeals believed that the legislature. intended to limit
account receivable to revolving charge accounts. Id, at
116. The Court of Appeals made an [*674] admirable
attempt at divining the intent of the legislature. I am not
persuaded that the majority has the correct crystal ball, I
appeal to the legislature to clear the waters and clearly
define account receivable for RCW 4.16.040(2).

945 But I would further affirm because this is an
egregious case. A lawyer failed 1o enter into a written fee
agreement with a client, did not send statements for over
three years, and then assigned his claim to another. Such
claims have always been barred by the three-year statute
of limitations, and I cannot believe the legislature in-
tended this [***38] case to proceed, I respectfully dis-
sent.

C. Johnson, J., concurs with Chambers, J.
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