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A. ASSIGNMENTS OF ERROR
Assignments of Error

1. The trial court erred in holding that contractor cannot
foreclose on a leasehold interest and leasehold improvements
constructed on public property. .

2. The trial court erred in determining that the contractor’s lien
was subordinate to the lenders’ Deed of Trust and then deciding that the
contractor’s removal of its improvements was barred because of the
lender’s priority.

3. The trial court erred in denying the contractor’s motion to
amend its Answer, Counterclaims and Cross-Claims to add claims that
the lender had provided a letter of guarantee relied on by the contractor
in performance of its work and further adding claims that the City of
Bremerton should have required a payment bond and retainage on the
project.

Issues Pertaining to Assignments of Error

Does a lien attach to private improvements authorizéd by the
public property owner and lessee to the extent of the interest of the
lessee and the lessee’s lender? (Assignment of Exror 1)

May a lien attach to public property held in a proprietary
capacity? (Assignment of Exror 1)

Does the contractor’s lien have priority? (Assignment of Error
2)



Are contractor removal rights subject to a lien priority
analysis? (Assignment of Error 2)
B. STATEMENT OF CASE

In 2002, the City of Bremerton entered into a somewhat unusual
“concession agreement” with Bremerton Ice Arena, Inc. CP 132-137
This “concession agreement” effectively leased city property to Bremerton
Ice Arena, Inc. for a period of 50 years. CP 132-137

The purpose of the concession agreement was to allow fo; an ice
arena to be constructed on public property. CP 132-137 Bremerton Ice
Arena, Inc was privately financed by plaintiffs Charles and Joanne
Haselwood who will be referred to from time to time in this brief as
“lender.” CP 17

The City of Bremerton receives no monetary payment under this
concession agreement but is given free ice time as consideration for its
lease. CP 265 Bremerton also becomes the owner of the real property
improvements at the expiration of the 50 year lease term. CP 364, 371

The lender secured its financing of this project through a Deed of
Trust and security agreement. CP 38-69 The lender also demanded and
received assurances from the City of Bremerton that its security would be

protected throughout the lease term. CP 366



RV Associates, Inc. was hired by Bremerton Ice Arena to perform
labor, provide services, supply material and/or equipment beginning in
September, 2002. CP 138 Commencing on or about the 6™ day of
September, 2002 and ending on the 27th day of May, 2003, RV performed
labor, furnished material and/or rented, leased or otherwise supplied
equipment generally consisting of construction of structures in accordance
with the Plans, Specifications, and Requirements as indicated by the
Private Works Contract between RV and Bremerton Ice Arena and
Meakin, dated August 17, 2002. CP 138 |

RV delivered equipment to the Bremerton Ice Arena as follows:

Equipment Delivered Date Delivered
1. 330 John Deere Excavator September 6, 2002
2. Scraper & Bulldozer September 9, 2002

In addition, employees were on site starting up the process for the
clearing and grubbing which continued on September 10 — 12 of 2002.
CP 185-191 |

RV recorded a Claim of Lien against the property described as

Bremerton Ice Arena on July 16, 2003. A copy of RV’s Claim of Lien is

attached as Appendix A-1.



Lender recorded a Deed of Trust, Assignment of Rents and Leases,
Security Agreement and Fixture Filing on September 13, 2002 and re-
recorded its Deed of Trust on November 12, 2002. CP 38-69

Haselwoods filed Plaintiffs’ Verified Complaint for Foreclosure on
November 6, 2003. CP 1-13 Haselwoods’ Complaint asserts that on
September 5, 2002, Bremerton Ice Arena executed and delivered to
Haselwood a Promissory Note in the amount of $3,775,000.00 (hereinafter
$3,775,000.00 Note). ‘Haselwoods further claim that the $.3,775,000.00
Note was secured by a Commercial Security Agreement, Deed of Trust,
Assignment of Rents and Leases, Security Agreement and Fixture Filing,

all applicable to the interest of Bremerton Ice Arena. CP 38-69

C. PROCEDURAL HISTORY

RV initially moved for summary judgment seeking to have the
court determine its priority vis-a-vis the lenders’ Deed of Trust and other
liens filed by various other contractors and subcontractors. CP 156-196
RV also sought to have the court determine its entitlement to prejudgment
interest and attorneys fees. CP 159

The court initially determined that the contractor had a valid lien.
CP 609 In a further hearing, the trial court opined that because the

leasehold improvements were being constructed on public property, RV’s



lien did not attach to the real property and further did not attach to the
leasehold improvements. CP 775-780

The contractor then made a motion for removal, citing RCW
60.04.051 which provides that where a contractor is prohibited from
foreclosing on its lien, it has the ability to remove its improvements. CP
348 Lender filed its own motion for summary judgment arguing>that
because the lien of the contractor did not attach to the real property, the
contractor’s priority ciate was not when it began work but rather when it
recorded its lien. Thus, the lender argued that it had priority over the
contractor which extinguished its removal rights. CP 615-738

Bremerton intervened and objected to removal. It requested a fact
finding hearing to determine whether the removal would cause damage to
the underlying real property and its improvements. CP 440-443

Before a fact finding hearing was held, the trial court agreed with
the lender that the lien of the contractor was not prior to the Deed of Trust
recorded on the improvements by the lender. The court ruled that because
the lien of the contractor did not have priority, it was not entitled to

removal of its implrovements.1

! Parenthetically, it should be noted that the lender has yet to foreclose its lien by
foreclosure sale. The property continues to be operated by a receiver appointed by the
court early on.



The contractor then sought to amend its Answer, Counterclaim and

Cross-Claim to add additional claims against the City of Bremerton and

the lender. The proposed Amended Answer is attached at Appendix A-3.
CP 784-786 The trial court denied the motion to amend finding that the
proposed counterclaims did not state a cause of action on their face. CP

819-820

D. SUMMARY OF ARGUMENT

RCW 60.04.021 authorizes a contractor to have a lien upon
improvements furnished at the instance of the owner or the agent of the
owner. RCW 60.04.051 subjects the improvements to a mechanics lien to
the extent of the interest of the owner at whose instance the improvements
were furnished.

’1"he trial court erred in holding that the improvements which were
authorized by the tenant and approved by the lender and public landlord
pursuant to the concession agreement were not subject to a mechanics lien.
The court opined that because the improvements were made on public
property, the improvements and leasehold interest could not be subjeét to a
lien.

Paradoxically, the trial court later determined (in a ruling on

priority) that the lender had a valid Deed of Trust on the leasehold interest



and improvements of Bremerton Ice Arena. The court went on to decide
that the Deed of Trust was prior to the lien of RV Associates and could be
foreclosed, ruling that the “relation back” provisions of RCW 60.04.061
were inapplicable since the contractor’s lien did not attach to public real
property. This issue will be discussed more fully later on in this brief.
However, it is mentioned here to demonstrate the inconsistent rulings of
the trial court, i.e. that a Deed of Trust does attach to the leasehold interest
and improvements of the lessee but a mechanics lien does not.

The court further held that the prohibition on a lien attaching to
publicly owned real property was applicable despite the fact that the City
of Bremerton was acting in a proprietary capacity as a landlord for this
parcel of real property on which private improvements were constructed. -

The court also ruled that the contractor could not remove its
improvements pursuant to RCW 60.040.051. The court accepted the
arguments of the lender that removal of improvements is subject to a
priority determination. The lender further argued that the provisions of
RCW 60.04.061 which allow a lien priority back to when the contractor
starts work were inapplicable because that the lien did not attach to the
real property.

This holding by the trial court is also incorrect. Removal is

specifically authorized by RCW 60.04.051 regardless of priority.



The trial court’s final error occurred in denying the contractor’s
motion to amend its cross-claims and counterclaims to add additional
claims against the lender and City of Bremerton. CR 15 governs the
amendment of pleadings. Requests to amend should be viewed liberally
and leave to amend should be freely given. Instead, the trial court
determined that the claims failed to state a cause of action on their face

and denied the motion to amend.

E. ARGUMENT
ASSIGNMENT OF ERROR 1.

The trial court erred in holding that a contractor cannot
foreclose on a leasehold interest and leasehold improvements
constructed when on public property.

ISSUE (a): Does a lien attach to private improvements
authorized by the public property owner and lessee to
the extent of the interest of the lessee and the lessee’s
lender?

The statutory scheme for mechanics and materialmens liens is set
forth in RCW 60.04.021 which states, in pertinent part, as follows:

Lien authorized. Except as provided in RCW 60.04.031,
any person furnishing labor, professional services,
materials, or equipment for the improvement of real
property shall have a lien upon the improvement for the
contract price of labor, professional services, materials or
equipment furnished at the instance of the owner, or the
agent or construction agent of the owner. (emphasis added)



The lien is established by the claimant's recording a claim of lien
in the county auditor's office where the land is located. The claimant has
90 days after the last furnishing of labor, services, materials, or equipmenf
to record the claim. RCW 60.04.091. When properly recorded, the
priority of the lien relates back to the first date upon which labor, services,
materials, or equipment were furnished. RCW 60.04.061

In this case, RV commenced work on September 6, 2002. RV’s
Claim of Lien was duly executed, acknowledged and recorded pursuant to
RCW 60.04.060. It was recorded on July 16, 2003 with the Kitsap County
Auditor. See Appendix A-1. RV thereby claimed a lién on the real
property and improvements for performing labor, furnishing material
and/or renting, leasing or otherwise supplying equipment in the amount of
$101,905.30.

In the case sub judice, the City of Bremerton authorized Bremerton
Ice Arena to construct an ice arena on City property and allowed
Bremerton Ice Arena to operate the ice arena privately for a .50 year
concession term. The lender, (who was specifically identified and
protected in the concession agreement) initially advanced several million
dollars for the construction of the improvements'.

RCW 60.04.51 states as follows:



Property subject to lien. The lot, tract, or parcel of land
which is improved is subject to a lien to the extent of the
interest of the owner at whose instance, directly or through
a common law or construction agent, the labor, professional
services, equipment, or materials were furnished, if the
court deems appropriate for the satisfaction of the lien. If,
for any reason, the title or interest in the land upon which
the improvement is situated cannot be subjected to the lien,
the court in order to satisfy the lien may order the sale
and removal of the improvement from the land which is
subject to the lien. (emphasis added)

The current mechanics lien statute is similar to the statutory
scheme which has existed in the State of Washington for over a century.
During this time, there has been little dispute that a mechanics lien
attaches to improvements constructed by a lessee.

For example in Stetson—Post Mill Co. v. Brown, 21 Wash. 619, 59
P. 507 (1899), the lessee contracted for improvements to real property and
then failed to pay the contractor. Several lien claimants sought to enforce
their liens against the interest of the lessee in premises. The issue became
whether the lessor’s real property was also subject to the lien. The court,
after examining the statute, determined that if the person who contracted
for the improvements had less than a fee simple ownership in the real
property, only his interest in the real property wouid be subject to the lien.
Id at 623.

In Baker v. Sinclaire, 22 Wash. 462, 61 P. 170 (1890) the

Washington Supreme Court again confirmed that a leasehold interest and

10



tenant improvements are subject to a mechanics lien. Witness the
following language:

The court has uniformly held that when a person causes the

erection of a building upon lands in which he holds less

than fee simple title, only his interest in the lands can be

subjected to the liens of persons performing labor upon, or

furnishing materials to be used in the construction of such

building. (citations omitted) Id at 463.

The rule in Washington is consistent with similar case law in other
jurisdictions. See Diversified Mortgage Investors v. Blailoch, 576 SW 2
794 (Tex. 1978); Archibald v. lacopi, 120 Cal.App 2d 666 (1953).

Thus, it is clear in this case that the trial court erred in ruling that
the validly recorded lien of the contractor did not attach to the leasehold
interest and improvements of the lessee. RCW 60.04 and Washington case
law clearly establishes the right of a contractor to lien leasehold interests
and improvements. This rule is followed consistently in almost every
jurisdiction in the United States.

ISSUE (b): May a lien attach to public property held in

a proprietary capacity?

The State of Washington follows the prevalent rule in all
jurisdictions in the United States that governmental propérty held in a

proprietary capacity is subject to a mechanics lien. The following

language is found in McQuillin on municipal corporations:

11



The view has also been taken that a municipality is not
exempt from mechanics liens where the municipality acts
as an absent landlord, in trusting the management and
control of its premises to its tenant, who constructed and
paid for the building, and the municipality in owning the
building discharges as a proprietary and quasi-private,
rather than a governmental function. McQuillin, Municipal
Corporations, Vol 10,§28.58 (3d. Ed.)

Here it is clear that the City of Bremerton is acting as a landlord in

a proprietary capacity. Attached as Appendix A-2 is a copy of the

Concession Agreement between the City of Bremerton and the Bremerton
Ice Arena. The court will note that the Concession Agreement is for fi\}e
10 year periods. The management and control of the premises is entrusted
to the Bremerton Inc Arena. The Bremerton Ice Arena constructed and
paid for the building. Payment to the City is made by providing free ice
time, which is valued at $42,000 annually.

In a similar arrangement, the Supreme Court of Pennsylvania
determined that where a ml_micipality acts as an absentee landlord,
improvement on municipal land paid for privately provides an exception
to the general rule that municipal property is exempt from liens. American
Seating Company v. City of Philadelphia, 256 A2d 599, (1969). In that
case, (virtually identical to the one at bar) the City of Philadelphia allowed
for the construction of the Spectrum sports Arena by its tenant on property

owned by the City. The agreement between the City and its tenant

12



included provisions similar to those found in Appendix A-2, prohibiting
the tenant from allowing any liens on the leased premises. The court |
determined that a mechanics lien was proper on this public property.

The fact that the City of Bremerton recognized that this property
was subject to lien is confirmed by reference to the Concession Agreement
which required that the lessee keep the property free and clear of all liens.
See Appendix A-2, at page 13, para 5.9

The fact that this property is subject to lien is further reinforced by
the lender’s Deed of Trust. As the court will note from the Deed of Trust,
it purports to grant a security interest to Lenders Haselwood in the realty
as well as the improvements.

Reference to Washington cases further confirms that this property
is being held by the City of Bremerton in its proprietary capacity and is
subject to both lien and mortgage. In Kesinger v. Logan, 51 Wn.App.914,
756 P2d 752 (1988) the court confirmed that where land is owned by the
county but is never devoted to any use, whether public or otherwise, the
land is held in a proprietary capacity and is subject to adverse possession.

In Sisson v. Koelle, 10 Wn. App. 746, 520 P.Zd 1380 (1974), the
Court held that a public way which had never been improved was held by

Clallam County in a proprietary capacity.

13



In conclusion, it is clear that the City of Bremerton holds the
property involved in this dispute as a quasi-landlord in a proprietary
capacity. As such, the property is subject to a mechanics lien.
Foreclosure is appropriate on the improvements and leasehold interest of

Bremerton Ice Arena. This is true for both the contractor and the lender.

ASSIGNMENT OF ERROR 2:

The trial court erred in determining that the contractor’s lien
was subordinate to the lenders’ Deed of Trust and thenv deciding that
the contractor’s removal of its improvements was barred because of
the lenders’ priority.

After the trial court ruled that the contractor’s lien did not attach to
the leasehold interest and improvements constructed on public property by
the tenant, the contractor sought to remove its improveménts pursuant to
RCW 60.04.051. CP 348 The initial defense raised by the lender and
intervenor City of Bremerton was that removal of the improvements might
cause damage to the underlying realty. CP 364 The court then directed
that a fact finding hearing be held on this issue. CP 434

Before the fact finding occurred the lender moved for summary

judgment on both priority and removal. The Court held the lender had

priority which precluded removal. CP 775

14



ISSUE (a) Does the contractor’s lien have priority?

A mechanic's lien arises and attaches upon the performing of labor
or furnishing of materials. RCW 60.04

In order to perfect and eventually enforce such a lien, a claimant
must follow a series of detailed statutory requirements, including the
recording of a claim of lien with the auditor of the county in which the
property is located within 90 days of the cessation of labor. See John
Morgan Const. Co., Inc. v. McDowell, 62 Wn.App. 79, 813 P.2d 138
(1991).

RV’s Claim of Lien, Appendix A-1, was recorded within fifty (50)
days from the last day on which RV performed labor, furnished material
and/or rented, leased or. otherwise supplied equipment for use on the real
property. Therefore, RV met its statutory obligation under RCW
60.04.091.

The date of recording the mechanics’ or materialmen’s liens is not
dispositive of the effective date of the lien. Mechanics' or materialmen's
liens are a statutory exception to the general rule of first in time, first in
right priority between creditors. RCW 60.04.061

Mechanics' or materialmen's liens

[Alre a class of "off-the-record" interests that may

be senior to interests actually recorded prior to the
recording of the mechanics' or materialmen's lien but after

15



commencement of work on the project. See A.A.R. Testing

Laboratory, Inc., 112 Wn.App. 422 quoting Homann v.

Huber, 38 Wn.2d 190, 197-98, 228 P.2d 466 (1951).

During the period of time between commencement of work and
actual recording of the claim of lien, a mechanics' or materialmen's lien
has an "off-record" priority.

The trial court determined that the relation back provisions of
RCW 60.04.061 were inapplicable because the mechanics lien did not
attach to‘ the real property or the leasehold interest or improvements of the
tenant. CP 775 However, the court then ruled that the lender’s Deed of |
Trust (which apparently did attach fo the leasehold‘ interest and
improvements) was superior to the mechanics lien of the contractor. CP
775 This ruling should be reversed. |

ISSUE (b): Are contractor removal rights subject to a lien
priority analysis?

The tr_ial court also determined that removal of the improvements
was not an option available to the contractor because the lender’s Deed of
Trust had priority. CP 769 This holding is clearly erroneous. The
removal remedy found in RCW 60.04.061 has nothing to do with priority.

In fact, removal only applies where no lien attaches. RCW 60.04.051

16



In Hewson Const., Inc. v. Reintree Corp., 101 Wn.2d 819, 685
P.2d 1062 (1984), the Supreme Court held that where improvements are
made on public property, the removal statute [RCW 60.04.051] is
available to protect the clajmant who improved the property.

There, a subcontractor installed sidewalks within a road right-of-
way dedicated to King County at the time a developer’s residential plat
was approved. The sidewalk subcontractor contracted with the developer,
who later became insolvent and failed to pay for the sidewalk
improvements. Because the sidewalk contractor’s construction lien was
ineffective against the public property, the Supreme Court held that the
removal statute was applicable and the contractor could remove his
improvements provided he first offered to sell them to the county.
Hewson at 824.

The removal process is relatively straightforward. The court may
order the sale and/or removal of improvements when the underlying land
cannot be subjected to a mechanic's lien provided the claimants prove that
the improvements are removable without injury to the freehold. Pioneer
Sand & Gravel Co. v. Hedlund, 178 Wn. 273, 277, 34 P.2d 878 (1934);
Irwin Concrete, Inc. v. Sun Coast Properties, Inc., 33 Wn.App. 190, 653

P.2d 1331 (1982).

17



" The right of removal upheld in Hewson v. Reintree Corp., supra,

under RCW 60.04.051 was also followed in these cases under the former

removal statute, Rem. Rev. Stat. § 1146 (now codified as RCW

60.04.051):
1.

2.

Bell v. Groves, 20 Wash. 602, 56 P. 401 (1899)(court held
that building was removable);

Bell v. Swalwell Land, L. & T. Co., 20 Wash. 602, 56 P.
401 (1899)(court held that 2 Ballinger's Ann.Codes & St. §
5916, RCW 60.04.170, allows the sale and removal of
property from land to satisfy a mechanic's lien, when the
land is not subject thereto; statute “clearly intended to
apply to cases in which the work was performed or
materials furnished at the instance of a person owning less
than the fee in the real estate”);

Gile Investment Co. v. Fisher, 104 Wash. 613, 177 P. 710
(1919)(court held that Rem.Code 1915, § 1146, RCW
60.04.170, providing for removal and sale from the land of
property subject to a mechanic's lien, in case the title to the
land cannot be subjected thereto, applies only to cases
where the work or material was furnished at the instance of
a party owning less than the fee...);

Brown v. Hunt & Mottet Co., 111 Wash. 564, 191 P. 860
(1920)(statute construed as applying to structures erected in
the streets of a municipality; sale of the buildings erected
on certain streets of the city were removed therefrom by
purchasers at sale by the receiver under order of court);
Blossom Provine Lumber Co. v. Schumacher, 147 Wash.
369, 266 P. 167 (1928)(Supreme Court held that
materialmen entitled to foreclose on and remove house
erected on land not belonging to house owner pursuant to
RCW 60.04.030 and 60.04.170; court affirmed a judgment
foreclosing the lien of a materialmen and authorizing the
removal of the building from the land);- '

Columbia Lumber Co. v. Bothell Dairy Farm, 174 Wash.
662, 25 P.2d 1037 (1933)(holding that clubhouse, erected
by lessee golf club not required to do so by lease of land
providing that all improvements belonged to lessor upon its

18



termination, held chargeable with lien and removable from
land by materialmen, though it gave lessor no notice that it
had furnished materials under RCW 60.04.010 to
60.04.030, and 60.04.170).
Clearly, removal only applies where a lien cannot attach. If the
trial court was correct that a lien did not attach to the leasehold and

improvements, removal applies regardless of priority. Cornelius v.

Washington Steam Laundry, 52 Wash. 272, 100 P. 727 (1909)

ASSIGNMENT OF ERROR 3:

The trial court erred in denying the contractor’s motion to
amend its Answer, Counterclaims and Cross-Claims to add claims
that the lender had provided a letter of guarantee relied on by
contractor in performance of its work and further adding claims that
the City of Bremerton should have required a payment bond and
retainage on the project.

The trial court further erred in denying the contractor’s motion to
amend its cross-claims and counterclaims to add additional claims against
the lender and City of Bremerton. The proposed amendment sought to
add claims alleging that the lender had provided a guarantee of payment to
RV Associates, which it relied upon in the course of performing its work.
CP 784 The cross-claim sought against the City of Bremerton asserted the
City was responsible for delinquent payments to the contractor CP 784

The proposed cross-claim alleges that the City did not require a payment

bond or retainage to protect contractors working on the site. The City also

19



failed ‘and refused to enforce the provisions of its concession agreement
requiring the lender to satisfy any outstanding liens on the property,
making it liable to the contractor as a third party beneficiary of the
concession agreement.

This court reviews the trial court’s denial of a motion to amend for
an abuse of discretion. Wilson v. Horsely, 137 Wn2d. 500, 505, 974 P2d
316 (1999) CR 15 governs a motion to amend and provides that “leave

“shall be freeiy given when justice so requires.” CR 15(a).

The trial court denied the contractor’s motion to amend solely
because it determined that the allegations contained in the proposed
amended pleading failed to state a cause of action. It ruled as a matter of
law that because the contractor had started work before the Lender’s
guarantee of payment was received, it could not have relied upon the
payment guarantee to assure payment. This determination was made
despite an offer of proof that the contractor would provide testimony that
it did rely on the guarantee of payment in performing its work after the
letter guaranteeing payment was received.

The court also determined that the claims made by the contractor
against the City were without merit. It determined that the project at issue
was not “a public work” and that the City had no responsibility to ensure

that the contractors on the project were protected. The court also
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determined that the City had no duty or obligation to enforce the
provisions of the Concession Agreement keeping the property free from
liens on the lender.

Unfortunately, because the trial court made these determinations
by denying the contractor’s motion to Amend, it did not have the benefit
of deClaraﬁons and briefing which would have been available to it
pursuant to a summary judgment determination. There is very little
Washington law addressing this issue. Most decisions reviewing denials
of a motion to amend focus on prejudice to the non-moving party. Wilson
v. Horsely, supra. No prejudice is alleged here and no prejudice was
found to exist by the trial court.

Rather, the trial court determined that the allegations of the
proposed amended pleading were futile. This determination was made
.despite the fact that all of the allegations to the proposed amendment were
presumed true.

The trial court’s denial of the contractor’s motion to Amend was in
clear violation of CR 15 which allows for liberal amendment of pleadings.
No trial date was scheduled in the matter at the time of the proposed
amendment. No discovery of any consequence had been attempted.

There was no prejudice to the remaining parties.
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The trial of the motion to amend effectively required the contractor
at the time of the motion to amend to argue the motion as if it were a
summary judgment motion. Such a requirement by the trial court
constitutes an abuse of discretion. The trial court’s decision on the
amendment should be réversed.
F. CONCLUSION

RV’s judgment awafded against Bremerton Ice Arena, Inc.
includes the principle sum of $101,905.30 plus interest at the rate of
twelve percent per annum (12%) and the moneys paid for recording the
claim of lien, costs of title report, and attbrneys' fees and necessary
expenses incurred by Broughton & Singleton, Inc. P.S. as counsel for RV

in this matter.

Respectfully submitted this __# 1 day OfW , 2006.

WN - Bsdpnn by &y

William H. Broughton, WSBA #3858
Attorney for Appellant

9057 Washington Ave. NW
Silverdale, WA 98383

(360) 692-4888
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CONCESSION AGREEMENT

THIS CONCESSION AGREEMENT (“Agreement”) 1 1s entered into effectivé the
9th day of August, 2002 (heremafter referred to as the “BEFFECTIVE DATE”), by and

betwéen the CITY OF BREMERTON, a Washmgton htinicipal oorporatlon (hereinafter

- referred to as the “CITY”) and BREMERTON ICE ARENA, INC. a Washihgton

corporation (hereinafter referred to as the “CONCES SIONAIRE”), referred to
collectively as the “Parties.” : : :

RECITALS
WHEREAS, the CITY is dwaer of the property eSmmonly known as E&S’Cpérk;
and . - ; R R - ) . s ‘ S

"JVHENJAS the CITY owans Lrndeveloped land within the conﬁnes of the
Easrp ark avarlable for deveropment of ant indoor ice arena Iacrhty, and

WHEREAS the CONCESSIONAIRE has the expenence ablllty, and resourCes
to deve10p and operate an mdoor ice arena facrllty, and e

WHEREAS the Partles mtend this Agreement to be a ground and use concessron

' a]lovvmg the CONCESSIONAIRE ‘to develop, construct, and operate an indoor ice aréna .

fac1hty, for profit, on cértain undeveloped 1and within the confines of Eastpark and Wthh o
said land ¥will rerhain property of the CITY and o ‘ o

WHEREAS the Parties agres that no ]omt venture or partnershlp is formed as a

result of thrs Agreement and

VVHEREAS the CONCESSIONA]RE Wlll be respon51ble for the de31gn and
constructron of an ihdoor ice aréna facrlrty, adequate par]ﬂng and éxterior landscaprng on

the CITY s real property, which vrsually blend with the settrng, which are to be .

congtructed within the conﬁnes of Eastpark and all improvements t6 the teal propérty
will become property of t.he CITY at the termination of this Agreement and C

: WHER&AS the CITY shall have thé 1 ght to approve the flnal de31 gn of the
nnprovernents and shall have a contmmng rlght to approve the exterror color of any o

:structure on the prop erty, and

WBEREAS the CONCESSIONA]RE will be respons1b1e for obtalmng a.ll

N necessdry ﬁnancmg for the deVelopment and operatlon ofthe mdoor ice arena facrllty,
, and : : a ‘

. WHEREAS, 1t is mutially understood by the Partres that any lender who' : . -
provides the CONCESSIONAIRE OT SUGCessor or assign approved by the.CITY, - =
financing, re-financing, credit lines or eqmpment leases, for the. development and .

.' ongomg operatrons of the improvements and business operatrons wrll reqmre this -
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Agreement as protection and security for lender (“lender”) The term “lender” shall alsé

mean the successors and assrgns of the lender and

WHEREAS, the CITY will acknowledge and consent to lender talnng a ﬁrst
posmon security interest in this Agreement and the lmprovements lender taking an
assignment of the right, title; claim and interest of CONCESSIONAIRE in this -
Agreement lendeér obtaining the right of substitution for CONCESSIONAJRE lender

takirig possession of the concession and Impiovements, lender opefating the mdoor ice

arena facility pursuant to the terms of thig Agreement and/or lender selling, a331gn1ng

and/or transferfing CON CESSIONAIRE'S interest in this Agreement, the tetm _
"CONGCESSIONAIRE" sh_all also méan successors or assigns of CON CESSIONAle as

: approved by the CITY

 WITNESSETH:

t N"" """“Rn,r{ ORL in consrderatron of the pronnses covenants, and

A ‘provisions set forth in thls Agreement the Partles agree as follows

AR'I‘IL,LE 1.; GROUND AND USE C_ON CESSION N

=1 1 Concessmn of Premlses

" CITY hereby grants a ground and use’ concessron to CONCESSIONA]RE of

appromately oné hundred. forty—four thousand four Huridred fifty-six square feet -
(144,456 sq- ft.) of undeveloped land Jocated Wlthm the conﬁnes of Eastpark (heremafter

' referred to as "Concessmn‘) on real property legally descnbed i Exhibit A attaehed
" . heretd and incofporated by reféerence for- development construction, maintehance, and

operanon for profit, of an indoor i ice arena facility :anludtng burld]ng(s) fixtures;’

B appurtenatices, paiking and exterior landscapmg (herelnafter referted to as :
. ”Irnprovements") and generally shown in the prehrmnary building and sité plan n
Exhibit B attached hereto and mcorporated by reference, (Collectlvely referred toas
"Prefhises™) (Prennses does not include the fee- .ownership or leasehold interest of the real R
propeity upon which the Improvements are Jocated). The CITY represents and Wwarrants:
- that the Prernises are cuirently zoned forthe uses contemplated hereunder and no further.
proceedings are réquired theréfor. CONCESSIONAIRE hereby : agrees to the terms and

conditions of this Agreement. The Partiés agree that the Premises aré currently P

- undeveloped with no permanent structires, and that any and all- developrnent and ,
~ constiuiction of improvements to the Premisés are owned by CONCESSIONAIRE dnrrng o

the tefm of this Agreement, subject to any sécurity interest of lender if any. Upon the
expiration of the term(s)-of this Agreement pursuant to Artlele 2, or upon the terrmnatron

. ofthis Agreement other'than as 4 result of condemnatlon proceedmgs the then existing’

' ':'Jmprovements on the Premises will become the propeity of and:owned by the CITY
' subject to leénders rights as set forth in Artrcle 6. The cornmon address of the Prennses is

i 1950 Homer Jones Brernerton WA, 983 lO

Ifm the future, during. the term of thrs concessmn a plece of property of -

o cornparable worth to the real property deserrbed in Exhrblt A and the concess1on



¢onsidetation descnbed in Bxhibit C and considered a valuable addition to the Bremerton .
- Parks ard Recreation inventory becomies available, the CITY would consider 2 property
trade with the CON CESSIONAIRE assuming all the requirements of the Depari:ment of
Intetior and the Quitclaim Deed conveying the property to the CITY and relatéd CITY
ordiriances are met. The CITY, at its sole discretion, may accept or reject any proposal

- for such property frade.

1 2 Possessron Qmet Enjoyment & Covenants Real
Except as provided in Arficles 3 & 4.3 hetein, the CONCESSIONATRE sha]l be

entrtled to exclusive possession of the Prefnises, except the parking areas, upoi
commencement of the developmient and eonstruction of the Imptovements as set forth by
“Article 5.4 hérein. Upon taking possession of the Premrses and on performing all the
covendnts and conditions herein, the CONCESSIONAIRE shall peaceably and quiétly
- have, hold, and eénjoy the Premises at all times during the full temn of this Agreement
Every tovenant in this Agreernent shall be deemed and treated 5 be a covenant running
with the Premises during the full tefm of the Agréement, and shau extend to the heirs,
legal representatlves successors; and assigns.of the Parties. No change in CITY’s
ownership of the Premrses or rights to the paymients hereunder, however accomphshed
shall operate to enlarge the obhgatrons or reduce the rights of CONCESSIONAIRE. No’ _
: change in CITY’s ownership of the Premises shall be binding. upon CONCESSIONAIRE _

- for any purp@se until CON CESSIONAIRE shaﬂ have been grven wntten notrce thereof '

L 3 CITY Payment to CONCESSIONAIRE
- ~ In addition to the concession granted herein and as an mcentrve to
, CONi CESSIONAIRE torJocate ah indoor icé aréra facrhty within the City of Bremerton
~ and to help defray the costs of relocating the facility froin the Jmtrally proposed site i -
Kitsap County ard in consideration of additional future wse of the Prermses by the CITY
"as sét forth in Article 3, the CITY shall pay CONCESSIONAIRE $175 000 as folows:
$100,000 upon issuance of a building permit for the 1ce arena structure and $75,000 -

. upon cornpletron of the roof of the structure.
| ARTICLE 2 TERM OF AGREEMENT

" 2.1 Term
The term of thrs Agreement shall be 10 years commencmg upon the EPFECTIVE

‘DATE of thrs Agreement. -

'_ .2 2 Option to Renew o ,
The CITY agrées to offer the CON CESSIONAJRE fonr (4) successive ten (10)

. year optlons to renew this Agreement contmgent upon CON CESSIONAIRE remaining

" in full compliance with the terms and conditions of this Agreement and furthet contingent
~on the CIT'Y accepting the level of i Inurance Coverage requrred in Section 8.5: 2 for the o
‘new 10 year term exercised by CON CESSIONAIRE which acceptance wﬂl ot bé-
unreasonably denied. To execute an option for renewal, the CONCESSIONAIRE, not
* more than 180 days and not less than 60 days prior to the exprratron of the term, shall
. glve wntten notice to the CITY that the CON CESSION AIRE is exermsmg the S
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CONCESSIONAIRE’s option for an additional ten (10) year term. The
CONCESSIONATRE’S written notice shall include a swomn affidavit that the
CONCESSIONAIRE is currently in full comphance with the terms and ¢onditions of this
Agtreement. The option will become effective upon receipt by the CITY of - o
CONCESSIONAIRE’s written notice and sworn afﬁdavrt and no further process or

* dotumentation will be required, provided, however 1 pon CONGESSIONAIRE's request,

the CITY shall provide a written acknowledgement that stich option has been exercised

‘and is in effect. Ifthe option(s)i0 reiew are 1ot exercised, thed the Agreement shall "
" EXPITe ; at the conclusion of the explrlng term

- ARTICLE 3. CONS]DERATION
3.1. Cons"ide"ration 'for' Con.ces,sron;

3.1.1 Premises (].56 in Lieu gf x,asn :
As consrderatron for the ground and use concession granted. by the CITY to the

,CON CESSIONAIRE and the payment of $175,000 by the CITY to CONCESSIONAIRE ,
- pursudnt to Article 1.3, the CONCESSIONAIRE shall provide fair and. equitable o
- . .compensatron to the CITY based upon an apprarsal of the Premises at the effective date’
. of thi§ Agresment conducted on behalf of the:CITY by a certified appraiser pursuant to .
- the Appraisal and- Compensatlon Informatior described i Eghibit C attached heieto and - -
o mcorporated by referénce. In lieu of cash payments the anriual compensatron provrded o
by the CONCESSIONAIRE to the CITY shall be in the formi of hours of use ofthe.:

Premises as established in Exhibit C Prernrses nse by the CITY shall be governed by
Atticle 3.3 herein. Said kinds of use to be détérmined at the sole discretion’ of the CITY,

- SO long as such tise is not mcompahble w1th the facrhty 8 desrgn purpose(s)

3. 1.2 Lea«.s*e]zaldr Exczse Tax : ,
' Pursuant to RCW 82. ’79A 020(1) concessrons fall w1th1n the deﬁmtron of

L sthect to the leasehold taX set forth n Chapter 82. 29A RCW Aocordrngly,
o CONCESSIONAIRE agrees to pay, in addition to other taxés and fees pursuant to Artrcle‘ ‘
© 8.4.2, the leasehold excise tax pursuant to Chapter 82.29ARCW, The tax will be based
- on the clirrent appralsed value of use of the propeity through this concession agreement -

(concession rate Value) as set forth in Exhibit C i in. the améunt of $23,1 12 per year.

. Since consideration to the: City for this  propetty use consists of hours of ice time at the
. Preinises estabhshed through a formila based upon the current hourly Value of icé tirhe;
no adjustments will be made for the property use or Value of ice tithé dunlng the terrn(s)
~of this agreement.” Thetefore, for purposes of assessment and payment of the leasehold -

tax only, the appraised valte of the use of the property ($’)3 112) will be adgusted &very

'frve years during the térm(s) of this agreement based upon the prior five years' Consumer
Price Index (CPD for 4ll urban consumers ds pubhshed by the United ‘States Department o

of Labor for Seaftle-Tacoma-Brémerton, all items (1982-84- -100) For purposes of the
CPL adJustment ‘the base shall be the T uge 2002 CPI index with adjustiments made Juné to

- Tune every five years (ie. June 2002- June 2007). In addition, CON CESSIONAIRE
~ dgrees to pay when due, the leasehold excise tax or any addrtronal assessments thereto

CONCESSION AGREEMENT
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with respect to any bp ayment or obligation hereunder, which is deemed by the State of
‘Washington to be taxable rent under sard chapter and to mdemmfy and hold the Crty
harmless from the same. _ _ _

} CONCESSIONAIRE shall pay: quarterly to the City by the ﬁfteenth day of the’
month following the end of each quarter, or as otherwise requ:red by the State-of :

: Washmgton the amount of the leasehold tax owing. The leasehold tax twill begiu

accrumg on the begmnmg of the erst full month of 1ssuance of the: buﬂdmg permrt forthé -
icé arena structure. . : '
3 3 Ice arena Equrpment/Personal Droper"y Use

-. Premises use by the CIT'Y received as consrderatlon for this Agreement doés not
include the use by the CITY of any of the CONCESSIONAIRE S icé arenia equipment or

-y

‘other personal property Use by the CITY of any of the CON CESSIONAIRE § iCe arena.

the CON CESSIONAIRE and is outsrde the scope of thrs Agreement

'3 3 Tnnmg of Con51derat10n Payment

. Theé consﬂeratlon paid by the CON CESSIONAJRE n the form of Premrses use o

. by the CITY shall comimence acciuing froin the date the Occupancy Perimit is 1ssued Itis

tutually understood and agreed that thé CITY can receive its full antual cornpénsation
of hours of Premisés 1se at any tzme durmg the 12 month penod begmmng with the date - -

| - CON CESSIONIARE receives the occupanty permit f for use and every 12 ménth perlod ‘
' ‘thereaﬁer It is mutoally understood and agreed to that any CITY hours which are unused i
,Am a grven year do not accriie 6r transfer over into 2 new year tmless mutlrally agreed o

L >3 4Prennses Use by CITY =

341 Types of Use ' ' ' o
Thé houss of Premrses usé prov1ded by the CONCES SIONA]RE to the CIT Y i m .

- ~=oor1s1deratlon for this Agreement are infended to provrde recreational opportunities ofa -
‘suitable and compatrble ature for the residents‘of the CITY as part of the Patks and ~
:Recieation programs. Such Premises use by the CIT'Y shall be without cost to the- CITY '
. tothe extent of the annual hours of tise of the Premises, pursuant to. Articles 3.1, 3.2 andf
" 3.3 herein. This will exclude the usé of proprietary er sub concessioned spaces: Wlthm

the Tacility, including but not limited to management officés, refmgeratlon and

maintenancé ateas, and fitness club. It 18 mumaﬂy understood that the CITY Wﬂl under -

all reasonable condmons Laye the use of the ice surface (CONCESSIONNAIRE will -
provide a clean surface pnor to, CII‘Y use) party (mulm-use) an,d team rooms f]rst ard _“

‘Toom, lobby and restrooms

342 Mamtenance & Uﬁlzty Costs/C‘Zean~Up Aﬂer Use A
The CON CESSIONAIRE shall bé responsrble for all overhead costs mcludmg

: the utrhﬁes and genéral maintenanee, of the Premises durmg the use of the Premrses by
- the CITY. The CITY agrees to clean—up the Premrses after each CITY use.

CONCESSION AGREEMENT
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term of this Agreement for the purpose of prov1dmg indoor ice sports, fitness, recréation,
‘and commumty ac’uvr’ues directly related to the- opera’uon of an mdoor ice arena.

3.4.3 Damage, Claims, & Lmbzlzzy

The CITY shall be responsible for all damage or claims that may &rise out of the
Prémises use by any of the CITY’s employees ‘agents, guésts, or invitees. The:CITY,
durmg such periods of use, shall supervise or cause the CITY’s employees agents,

.guests, or invitees to be supervised. The provisions for.mutual indemnity, hold harmless, - '

and liability insurance pursuant to Articles 8.5 & 8.6 herein apply durrncr Premlses use by

, the CITY. .

3. 5 Schedulmg Premises Use by CITY

. -The CITY and the CONCESSIONAIRE shall meet at least quarterly and other
times as necessary, to determine how $uch Premises tise hours shall be allocated to the
CITY in the tpcomiing quaiter in accordancé with the following provisions. The CTTY's.

- use shall be during normél operating hours of the facﬂlty unless otherwrse agreed

3.5.1 Summer Uuarter :
- The CITY shall have the full c‘hscretlon to determine which hours of Prermses use .
the CITY intends to use dunng the Stmmier quarter (Fune, July, and August) of: each year. .

. Atthe CIT'Y’S discretion, the CITY" has the right to schedule its full annual compénsation -

of hours of prerhises use durmg the summer quarter, howevet, itis mutually uhderstood

- and agreed to that, tiléss CONCESSIONAIRE agrees othérwise in advance, the :
© maximum hours the CITY may schedule ina smgle calendar month is770 hours

3.5.2 Fall Wmter, and Spnng Quarters - , L S
© The CONCESSION AIRE shall have the full drscretlon to determme Wh1ch hours -

of Premrses tise the CONCESSIONAIRE may use the Premises during the Fall quafcer

(September October, and November), Winter guarter (December Ianuary, and

s _' February) and Sprmg duarter (March, April, and May) of each year. The
"CON CESSIONAIRE has the right to schedile the CITY’S rémaining compensa’uon 1f

any, of Premises use not prevmusly scheduled by the CITY during the Sutnmer quarter

. Thé CONCESSIONAIRE's discretion to schedule CITY use under this Artlcle is hrmted -

to schedulmg CITY use durmg normal busmess hours

36 CITY’s Tncreased Pren:uses Use . |
" The CITY 1may ihcrease its hours of Premiises use beyond its annual compensa.uon & -

- by paymg t6 the CONCESSIONAIRE an hourly rate not to exceed the rate then in effect ;

by the CONCESSIONAIRE for general pubhc use a:ud with scheduhng at the drscre‘uon o

of the CON CESSIONAIRE

ARTICLE 4. USE & OPERATION: OF PREMISES e |

. 4;,1;;Use of Premises

4 11 Indoor Ice Arena and Recreaaonal Uses
The CONCESSIONAIRE will use and occupy the Prermses throughout the Sl

CONCESSION AGREEMENT
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4.1.2 Inczdem‘al Uses

The CONCESSIONAIRE may provide mc:tdental uses in the form of coaching
and training services, food and beverage services, and the sale or rental of incidental
iterns directly related to the tse of the ice aréna facﬂny iticluding, but not limited to, ice

| spotts, fithess and athletic eqmpment soap, shampoo, and similar shower supplies, and

clothing related to ice arena and fitness pursuits. This includes hiring vendors and/or sub-
concessions of interior space of the mdoor ice arend facility, CON CESSIONAIRE

agrees that no aleohol Wﬂl be sold or consumed on the premises.

4 1.3 Sub-Concesszons .
. AJl sub-concessions Wﬂl requne the prlor written consent of the Mayor or
de51gnee which consent will not be unreasonably. withheld, and comply with any

: -requnements of the U.S. Secretary of Intericr for the granting of concessions on the

subject property pursuant to the qultclalm deed, attached heteto as Exhibit D and - |
moorporated by reference, transfeiring title to the CITY to the real property upon Whlch
thi§ conéession 1§ granted. THE US, SECRETARY OF THE INTERIOR, TI—]ROUGI—I

- THE NATIONAL PARK SERVICE, CONSENTING TO THIS AGREEMENT, 5
- WAIVES ANY RIGHT TO REVIEW AND' APPROVE .SUB- CONCESSIONS WHICH o
DO NOT REQUIRE THE APPROVAL OF THE CITY COUNC]L O ‘

414 Securzty and Nuzsance Durzno Use
" The CON CESSIONAJRE shall take reasonable precau’nons in secunng the

lPremlSCS during the full ferm of this Agfeertent. The CONCESSIONATRE shall usethe "

Premlses for no unlawful purposes and shall not ase of occupy thé Premises in any

- manner Wthh Would constltute a publlc Tuisafice or Vttolate State or CITY 1aws

- 4 2 Operatmc Hours

- The avaﬂablhty of reerea’nonal opportumnes for cITY resnients isa materlal

2 con31derat10n for this- Agreement Accordmgly and during the fu]l term of this
;Agreement, the CONCESSIONAIRE shall continuously ¢onduct and carry on the .
- CONCESSIONA]RE S pernntted uses and shall keep the Premises open for busmess and;
catise the CONCESSIONATRE’S business to be conducted therem durmg the usual . o

business hours of each and evety businéss day-as mutually agreed pon. ThlS pI'OVlSlOIl
shall not apply if the Premises should bé closed and the businéss of CONCESSIONAIRE * -

is temporanly suspended on account of weather ¢onditions, power outages, labor stmkes

. lockouts, or similar causes beyond the reasonable-control of CON CESSIONAIRE or for ...

maintenance, remodeling; tepair, or renovation as approved by the CITY in wntlng Do
(including approvals of any construction sehedules ) The CON CESSIONAIRE covenants _
“and agrees to provide sufficient personnel and to keep thé Premises adequately stocked |

. with merchandise, recteational equipment, fixtires; and facilities:so as o' conductits
busiziéess in accordance with sound busiriess practice. The CONCESSIONAIRE, in order .

' tokeepits busmess eommlnnents shaﬂ bem opera‘nonm accordance with sound A
. busmess practlce . : . L A



respotisible for the removal of ice and snow from the srdewalks and parklng lots as:
necessary for safe operatron of the Prerntses ' S S

. CONCESSION AGREEMENT

4.3 Exitry by CITY

. CITY may enter the Premises at all reasonable times during nermal hours-of .
businéss operations to inspeét; provide services required hefetinder; post notices of
CONCESSIONAIRE’s noncompliancé with the provisions of this concessiom, &ll without -

‘ being deemed a constructive éviction. Any person or persons 3 who may have an interest in'

the purpose of CITY’s visit may accompany CITY. CITY has the right to use any and all |
means that CITY deems proper to open doors and gates in an emergency in opderto -

obtain entry to the Premises. Except in an emergency, 24 hours notice shall be given by .

the CTT'Y beforé éntry by the CITY into propnetary areas of the facility.

4.4 Health Inspectlons | »
. .CONCESSIONAIRE shall not lcnowrngly commiit or wﬂlfully perrnrt to be
committed any-act ar thrng contrary to the rules and regulatrons prescrrbed by the Jocal

- hoard of health, or which shall be contrary to the laws; niles or regulatrons of any federal, =
- state:or municipal authority. CON CESSIONAIRE shall allow thé Brémerton-Kitsap -

Courty Health Department to mhake regrﬂar and ordrnary mspectrons of the Prernrses as
sa.td bealth department may deem proper :

. 45 Mamtenance, Repalr & Improvements o

4 5.1 Mamzfenance " : . ;
CON CESSIONAIRE sha]l at 1ts sole cost and ex.pense clean and mamtam the o

- Premiisés; and make repairs; testorations, and replacements to all improvemments fo the o
> Premrses including without lirhitation the Leating, ventilating, air condrtromng, -

. -mechamcal electrical; and plumbrng systems, stractural Toof, walls, and foundatlons

- roof covenngs $prinkling and {rrigation Systerns, playrng surfaces and the ﬁXtures and

appurténances to the Premises as and when feeded to preserve ‘them in “frrst class”

o condition and reparr (less norrnal weat frorn use) throughout the fu]l term.-
' CONCESSIONAIRE shail further keep in repair and maintain as necessary all .

machlnery, equrprnent and Facilitiés necessary for the playrng of sports and the conafort of

o players CONCESSIONAIRE shall pairit the exterior of the- buﬂdlngs (except-the rnetal)
" - with such frequency as may be requrred t0 maintain their good, cledn appearance. All"

* such repairs, restorations; and replacernents will beifi qiality ahd Workmanship atJéast”
-equal to the ongmal work or installations. I CONCESSIONAIRE fails to make such -

repaJrs - restorations; or réplacements; followmg a hotice of default and opportum’cy to

© cute a$ provided for in Atticles 6 and 7, CIT Y may makeé them at thé expense-of
-, CONCESSIONAIRE and such expense will be paid by C@N CESSIONAIRE Wltth )
ﬁfteen (15) days after de]rvery of a statement for such expense : s

4 52 Szdewalks and Parkmo Mamtenance o :
At its sole cost and expense CON CESSIONAIRE sha]l faintain all srdewalks

" and parking lots on the Prémises in good and presentable condition durmg the full term of. S

this Agreement, shall be responsfble for- correctmg any unsafe conditions; and shall be
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4.5.3 Janitorial and Landscaping Services
Atits sole cost and expense, CONCESSIONAIRE shall keep the Premises clean,

- and shall previde sufficient janitorial services to maintain a tidy appearance on‘and about .

the Premises. CONCESSIONAIRE shall provide landscaping maintenance services such
that landscapmg on the Premises remains healthy, attractive, and well mamtamed CL

‘ 4 5.4 Repair of Damage .+
Except that which may be caused by the actions, activities or neghgence of the :
ClTY or its agents, fépresentatives, employees guests or invitees, in the event any ¢ .
damage or injury shall occur to the Prémises of any kind or natiwe whatsoever, _
CON CESSIONAIRE shall promptly cause sald damage or mJury to be fully repa:red at :

accompllsh such repalrs Wlﬂ]ln ﬁfteen ( 15 days of recelpt of Wntten notice by the CITY
then i that evént CITY may, but is hot teqifiréd to, enter the Premises and accomphsh
such repairs and bill CONCESSIONAIRE who will pay the Bill Wlthm fifteen (15) days

.after delivery of a statement for siuch expense. Any siich damage ‘or injury to the’

Premises caused by the actions, activitiés or négligence of the CITY or its agents,’
representatives, employees guests oOr invitees shall be promptly repaJred by the CIT Ya

its cost and expense.

4.5:6 Improvements o ‘ o

- Thé CON CESSIONAJRE shall be solely respon51ble for proV:Ldmcr adequate
fundmg for afly alterations or mprovements a§ provided in-this Agréement and such
alterations or mprovements shall be made w1thout oost to the ClT Y. co

. 4.5. 7 Altemzwns of Improvemem‘s aﬁer Construcizon
© After stich time as the Improvements have been completed and accepted as -

deﬁned above, the CONCESSIONAIRE shall not make ‘any materjal alteration to the
T Premlses including any changes to the landscaping, without The CITY’S prior writtén © -

' consent $vhich consert will not be unreasonably W1thheld

CONCESSIONA]RE may place and maintain signs upon the Premises in -~

| accordance Wlth the sign ordinance 6f the CITY

. 47Ut1]1t1es

4 7.1 Utzlzly Servzces and Expense
* The CON CESSIONAIRE will pay for all water gas garbage sewage electncﬁy, o

'»telephone and other utilities and commuinications services used by CONCESSIONAIRE .~ -
on the Premises, whether or not such services arg billed directly to CON CESSIONAIRE B

" CON CESSIONAIRE will also procure, 6r catse to be procured; without cost to the

CITY, any : and all necessary permits, licenses, ‘or- other authorizations requ:red for the -

- :lawful and propeér installation and maintenance upon the Premises-of utility -
' appurtenances and appliances for use in supplymg such utilities and'services to and upon :

the PIGIIHSCS The CITY upon request of CON: CESSIONAIRE and at the sole expense
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and liability of the CONCESSIONAIRE, will join with CONCESSIONAIRE in any
application réquired for obtaining or continuing any such services, provided that such -
services do hot violate any other applicable provision. of this Agreement. The CITY shall
not be held liable for any injury, loss, or dainage caused by or resulting from any :
interruption.or failure of utility services due to any cause whatsoever, except the CITY’s
sole negligence. CONCESSIONAIRE shall not be entitled to any offset, reduction, or -
return of consideration as a result of any interruption or failure of services.

4.7.2 Tmsh & Garbage , '
The CONCESSIONAIRE shall place all trash and garbage into such areas and

containers.as afe degigned and intended to accominodate the trash and garb age generated

within or on the Prernises. The CONCESSIONAIRE shall not allow trash and/or garbage A

o accumiilate such that a nuisance or health hazard results

. The CON CESSIONAIRE stiall develop parking on the real property. descnbed mn.
Exhibit A providing 4 minimiim of 155 vehicle parking spaces for CONCESSIONAIRE's
non-ex¢lisive se in connection with the Premises, 4§ identified more particularly T

describéd in Exhibit B. CITY may use thrs parklng lot for activities of the CITY oT its
" assigfis at Fastpark in a manner not inconsistért or mterfenng Wlth :

CONCESSIONATRE' use of the parkingIot.

N 4 9 Hazardous Substances '

4.9.1 Deﬁmtzon o
A$ uséd herein, the term’ “Hazardous Substance means any! hazardous tomc or

- dangerous sibstance, waste, or material, which is or becomes regulated under any n
. federal, state, or local statute, ordinance, rule, regulanon or other law now-or hereafter i R

affect pertalnlng to environmental protectlon contannnatmn or cleanup

- 4.9. 2 Informaszn :

- CONCESSIONAIRE shall keep upon the Prennses ina locatron accessrble to
CITY, 6 request during normal business.hours, copies of all Teports regardmg hazardous o
or toxic materials in the Prermses that CONCESSIONATRE has provided to any. .- '

governmental agency in the prewous quarter. CONCESSIONAIRE shall, upon réquest "

and at CONCESSIONAIRE S expense, prowde CITY with a copy of any such report as
towhich CITY request a copy. In the event of any accident, spill; or other incident . -

K involving hazardous or toxic matter that CONCESSIONAIRE is required to feport 16 any
’ '_ governmental agency, CONCESSIONAIRE shall immediately report the same to the oo
" CITY and supply CITYY with all information and reports with respect to the same, .« -

together with CONCESSIONAIRE’S clean~up or remedlatron plan and schedule. If such’
clean-up or remediation plan is not acceptable to CITY in ClTY’S sole discretion, CITY'.

may so notify CONCESSIONAIRE and, tipon 48 houts prior written notice (or withotit'
notice if s requ1red by ar emlergency) may enter on the Premises to’ conduct the cleanup

and/or remedjation and charge CON CESSIONAIRE the costs thereof For non-;

) emergency cleanup and/ or remedratron prlor to the CITY exerc1smg its rlght to cleanup
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and/or re.hae'diation on the Prémises, the partres will mutuaﬂy agree ipon 4 consultant for
detetmining the method of cleanup and/or rerediation. All information described hereiii
shall be provided to CITY regardless of any claim by-CONCESSIONAIRE that it is

- confidéntial or privileged, provided that the CITY shall not pubhsh or disclose the -

information to any third party except as pursuant to: Chapter 42 17 RCW.

4.9.3 Indemmﬁcaiwn , :

'CONCESSIONAIRE agrées to hold harmless protect mdemmfy and defend
CITY fror and against any damage, loss, claim, of habrhty, ]NCLUD]N G Attorney’s
fees.and costs, resulting from CONCE SSIONAIRE S use, dlsposal transportaﬁon :

| generation; and/or. sale of any Hezardous Stibstances: The CITY agrees to hold harmless;

protect, ‘indemnify, and defend CONCESSIONAIRE from and agamst any daznage, 10ss,

claim, or habﬂrty, including attorney’s fees and costs, resrﬂtmg from (2) Hazardous
Substances existing on the Premises as of the EFFECTIVE DATE of this Agreetnent; or

(o) Hazardous Substances thereafter sed, drsposed of, or generated on the Premises by -
the CITY Thesé indemmnities will §urvive the termmatron of thrs Agreement Whether by -

exprratron of the Term or otherwrse

L4 10 Rlsk of Loss

g be at the CONCESSIONAIRE 3 sole risk; afid CITY shall not bé hable for any damage T
© ¢ . -doné to, or loss of, such personal property Howevet, CONCESSIONAIRE is not -~ * .
' respon31b1e for losses. or claims of ‘damiaged or stolen property under the care and control s

of the CITY durmg the CIT Y°S use perlods o |
‘. ARTICLE 5 DESIGN & CONSTRUCTION OF PREMISES

: The CONCESSIONAJRE shall retam a hcensed archrteot or hcensed professronal
engmeer tegisteréd in the Sta’re of Washmgton who shall' de81 gn the indoor § ice arena.

o Jfacility and exterior landscapmg, which shall Vlsually blend with the setting. The CITY

shall have the nght 10 approve the final design of the Imptovéments and shall have a

Y con“cmumg right to approve the éxteriof colér of any §tructirre on the. Premises, Whrch e
approval shall not be unréasonably withheld. CONCESSIONAIRE shall comply Wlﬂ'l the o

Amerrcans with Disabilities Act. of 1990 (ADA) m the desrgn, censtructron and .
‘ operatlon of the Preses I o _ e

EE 5.2 Bmldmg & Site Plans

- The CONCESSIONA]RE shall reta.m a hcensed arehrtect or hcensed professrenal

; engmeer reglstered in the State of Washmgton to prep are buﬂdmg and site plans for the
7. Prémises, which shall reference the structute, utilities generally, and landscape plan The." - o
- U CITY. shall have the right to approve the final buﬂdmg and site plans Whlch approval L
Lo sha]l not. be unreasonably withheld. foe o S
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~ ‘but not lmnted to the Clty of Bremerton Kltsap County, 1 the State of Washmgton ‘

' CONCESSION AGREEMENT

5.3 Constructlon/SIte Work/Fencing :
The CONCESSIONAIRE shall be solely responsfble for all development and
construction of the Premises and hold the CITY harmless from any and all claims arising
out of the development and construction of the Prémises pursuant to Arficle 8:6 herem
except as may be caused by the sole acts or negligence of the CITY or its agents .
répresentatives or employees CONCESSIONAITRE shall be responsrble for the site work,
all requited. permits and grading. CON CESSIONAIRE shall propeily barricade the work
atea and install signage dirécting unauthorized person not to enter onto the building site _
during any phase of development or construction. Unless otherwise agreed fencing shall

“be placed around the work area.-In addition, the burldmg site shall be kept in a clean and .

orgamzed condition during developiment periods: CON CESSIONAJRE shall be

. responsible for site security, traffic and pedest:nan Warmngs at the site dunnc the
;development and constructlon phases : :

5.4 m,onstmc“uon ueacumes
- CON CESSION AIRE sha]l be requrred te commence development and ,

construction of the Premises within nine months of the BEFECTIVE DATE of this

Agtegiment. Comamencéenignt of development and comstructioh of the Premises is deﬁned '

+ as that date ipon which there is physical movément or grading of the soil in preparatlon

for construction of any structiire on the Prennses ‘CONCESSIONAIRE shall be requrred

" to cofaplete the development and constuction of the Prémises within elghteen (18)
months of the EFFECTIVE DATE of this Agreement Complenon of the development
. and constructron of the Prémises is defined as that date vipon which all final occupancy
_perrmts are obtamed by the: CONCESSIONAIRE for all structures on the Prennses ‘_

5.5 Fazlure to Meet Constructmn Deadlmes/Tnne of Essence A
" Bxcept as prov1ded in Art1cle & 15 herein, it is mutually understosd and agreed

- that failure by the CONCESSIONAIRE to meet the development aild construction -
- deadlines shall constitiite 2 material breach of this Agréement by the . :

CON CESSIONAIRE and the CITY, at its optlon can.terminate this Agreement for cause

. pursuant to Article 7, subject, however; to the prov151ons of Article 6 belovv Time 1s of
- the essence with this Agreement ' C " : .

5.6 Stormwater Dramage, S ewer, & Water Lmes

- The CONCESSIONAIRE will be respon31ble for relocat!ng storm drams séwers; n
and water lines o the Premises, as requlred to complete development and construction of

| " the Improvements ‘The CITY shall provide CONCES SIONAIRE Wlth all pertment
' Jnformatlon concernmg the locatron of such ex1stmg lJnes Y

. 5. 7 Development and Constructlon Fees & Expenses

.. The CON CESSIONAIRE shall be respon31ble for obtammg and paying for
necessary permits, fees; and expénses.associated with the development and construction -
of the Improvements. Tn addition, CON: CESSIONAIRE shall be respons1ble for any. -
additionial costs for inspections billed to the CITY by any government agency, mcludmg
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5.8 CONCESSIONAIRE’s Development Project .
- The development and construction of Tmproveménts on the Premises is
CONCESSIONAIRE’s development project and is not a CITY public works prOJect

CONCESSIONAIRE is the developer and the’ CITY i8 not an owner, partnér, joint:
‘ventuter, nor maintains any other business relationship with the CONCESSIONAIRE

regardlng the indoor ice arena facility other than as grantor of a concession and user of

the Premisés. The CITY is not involved with, nor has any responsrbﬂrtres for, the -
biddirg, confricting or operations of the Premisés and will octupy no space in’ the

- Premises. The project signage ard all literature, advertisinig by either the CITY or

CONCESSIONAIRE shall not indicate in any manner that this is a CIT'Y project,
contract, or 6thér misleading | statement indicating that this pro;ect is aCITY publrc work

PI‘D_] ject d;lrectly or mdlrectly

5.9 N 0 Lrens :
Except nens and encumbrarices of any lender pursuant to Artrcle 6 hereln itis

miitually undeistood and agreed that the CONCESSIONAIRE shall have no authorrty, _
express or implied, to create of place any lien or encumbrance of any. kind or nature |
whatsoeveét upor; or in any manner to bind, the interest of the. CITY iz the Premises or to
charge the rentals payable heretmder for any ¢laim in favor of any person deahng with
CONCESSIONAIRE, 1nclud1ng those who miay. furnish iaterials or perform labor for
any construction or répairs; and each such claim shall affect and éach such lién shall -

.' attach to, if at all, only the rrght and interest granted to CON CESSIONAIRE by thrs
Agreement If any such liens are filed, CIT'Y mnay, $vithotrt Walvmg its rlghts and -

remedies for breach, and Wrthout réleasing CONCESSIONAIRE from its obhgahons o

hereunder, Tequiré CONCESSIONAIRE to post security in form and amount reasonably '
satisfactory to CITY or cause such liehs to be released by any means CITY deems proper

R mcludmg paymént in satisfaction of the claJm grvrng rise fo the lien. - :
" ... CONCESSIONAIRE shall pay to CITY upon démand any sum pard by CITY to remove =
L the liens. Puither, CONCESSIONAIRE agrees that it wﬂl save and hold the CITY . .
" harmless from any and all1oss, cost, or expenses based on or arising out of the asserted
. claims or liens, except. those of thé lender pursuant to the provisions of this Agreement, -
o 'agamst this Agreement or agaitist the rlght title, and iriterest of the CITY inthe Premlses .
- of urder the terms of this Agreement in¢hiding reasonable attorney S fees and Costs .

incurred by CITY in removing such liens, and in exforcing this paragraph. Addrtlonally,

- it is mutnally understood and agreed that thls paragraph is inténded to be a. continuing” .
- provrsron applicable to future reparrs and nnprovements after the 1mt1a1 comstruction

ARTICLE 6 FINAN CING & SECURIT Y INT ERESTS

6. 1 Fmancmg No CITY Obhgatron : Co
SR CON CESSIONAIRE shall be solély responsrble for aJl ﬁnanerng reqmrements for el
"l construction, maintenance, Tepairs, or subsequent rmprovements to the Premises. The =~

CITY shall be under no oblrgatron drrectly or indirectly to pay for ariy labor, material, or .

L improvement associated with the facility except as prov1ded herein or mutually. agreed
- 'upon Thé CON CESSIONAIRE sha]l in applymg and’ obtalmng ﬁnancmg, mform any

‘CONCESSION AGREEMENT -13
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lender that the CITY. has no finarcial obligations associated Wrth the construction,
maintenance, rep airs or su‘hsequent Improvements t0 the Premises.

6.2 Seciirity Interest in Premrses & Agreement/Consent
. The CITY consents to the grant, transfer, pledge and assrgnr_nent of any and. all
right, title, claim, interest of CONCESSIONAIRE in and to this Agreement and in the
. Premises, including improvements and- -per§onal property on the Premises- ("Collateral”)
to-Jender for finahcing purposes, including the re-financing of anyloans and leading of -
equipment. The CITY shall recognize lender’s first priority security interest ir the-
Collateral and the CITY héreby subordmates any and'all interest of the CITY in said
Collateral to lender. CON CESSIONAIRE acknowledges that the CITY will not grant any -
security interést to any lender in CITY real property nor erl the CITY allow any
encumbraznce of any kind 6r nature whatsoever upod, or in any manger ok its title to -
CITY real property. Inthe event of- default by CONCESSIONAIRE to lender, in addrtlon
- toallits i ights and reinedies avadahle at law and oqtnty, lendet may enforce and/ox P
: foreclose its security intetest/interests in the Collateral. C CTI TTY agiees thatin cormecuon
Wrth any such default, and 411 without further consént of CITY, lender i may: -
a.
- of foreclosure or actual foreclosure:
+b. Rent and/or grazit a ground and use concession of the Premrses subject to thrs

Agreement pending foreclosure of the Collateral by lender; -
- Assrgn, sell and/or transfer the Co]lateral in. whole or m part to any person or

G entity, :
. d. Take posses§ion of any or' all of the Collateral obtam rlght of substrtutron for o

CONi CESSIONAIRE:and operate sard Collateral and/’or K

. e Appointareceiver. =
L All other rlghts and remedres at law or m equrty

v . Any assrgnrnent or transfer under Arttcle 6. 2 i8 subJ ect to Artrcle 8 7 Lender .
- shall have no interést in 1rnprovements located on the Premises at the time of exprranon
of the térm or terms of this Acreernent pursuant to’ Artrcle 2, at Whrch trrne all ‘

e rmprovernents shall becorne the property of the CITY

6 3 LENDFR’S Rehar.ce on Term a.ld Renewal ﬂptrons

F The ”‘ny acknowledges that the \,ONCESSrONAIRE in maxrng apphcanon for
o ﬁnancmg, may be requrred to- have an assurance that the terms of this Agreernent will -
+ . extend beyond the term of the ﬁnancmg term. By 118 sronamre ‘o this Agreement the

-CITY confitms its authorlty to provide the ten-year Agreement tetm with four optrons to.

~extend the ten-year Agreement for a total of fifty years with the fengwal optrons o

g condrtroned solely upon the CONCESSIONAIRE mamtalmng currént payments and '

R retaining id full compliance with the térms and conditions of this Agreernent Lender
'.=' may, but is not obligated to exercise CONCESSIONATRE right to renew and extend the
 terms of this Agréement. Additienally, the-CITY acknowledges that, after any original .-
- . finanting comimitments by the CON CESSIONAIRE have been satisfied, these financing

I provrsrons shall be apphcable to all future advances or fmancrng reunred by the

~ CONCESSION AGREEMENT

Acquire CONCESSIONAIRE'S interést in the Collateral erther bya deed rn heu - -
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CONCESSIONAIRE and used solely for thé i 1mprov ements and repairs of the Premlses B
or re—ﬁnancmg such obligations perlodlcally thereafter. :

6. 4 Surrender of the Collateral :
No surrender of Collateral or the Premises to lender subject to this Avreement or. -

' any other act of CONCESSIONAIRE shall be desmed to terminate this Agreement.

CITY will not terminate this Agresment voluntarily by agreeiment with
CONCESSIONAIRE unless lender has been previotsly notified in writing and has
consented to the termination in writing. This Agreément shall not be'amended or

‘modified unléss lender has been prevrously notJfled in'writing and has consented to such B
amendment or modification in ertmg » : ‘

6.5 N otice of Default and Lender’s Rrghts :

oy 92

6.5.1 .ZVGwce 0_; .ueJCZuu i
If CONCESSIONAIRE defanlts under this Agreement or if aniy event océurs -

* which would give CITY the right to terminate, modey amend or shorter the term of this

Agreement CITY shall take no steps to exercise any rlght it iday have under this

Agreement without first gtvmg lender written noticé of such default in accordance with

Arttcle 6.11 below. A copy of éach and every “hotice: of default servied or sent by CT Yot T
its agent to of upon CONCESSIONAIRE pursuant to this Agreement shall be sent o

contemporaneously to’ lender in accordance with Artlcle 6.11 below Such not.loe of .
defatlt shall specify the evént or events of defatilt then outstandmg and. the trme penod at

. ‘the end of whrch the mdlcated actlon Would become effectlve

- 6. 5. 2 T ermmaﬁ:on for Monez‘ary Defaulz‘ '
LI the notice of default given by cITY fo lender relates t0a rnonetary default and

¥ CONCESSIONAIRE hias not cured such monetaty default within 30 days after lender ..,
 receives the notice and CONCESSIONAIRE’S failure to cure results in CITY. desmng NE

termmate this Agreement CITY may terminate this Agreefrent pursuaiit to ‘Atticle 7 if

o such monetary.default is not cuted by eithier CON CESSIONAIRE or lender Wlﬂ’lln forty— R
e flve (45) days after lender recelves the notlce of default '

6 5. 3 I ermmatwn Jor Non—Monetary Dejautt - ’
If the notice of default given by CITY to lender relatés to a non—monetary default '

'_ : and CONI CESSIONAIRE has not cured, or diligently pursued curing, such non—monetary‘ o
* defauilt 'within thirty (30) days after lender receives the nofice, CITY may termrnate this- . i -

Agreement pursuant to Article 7 if such nen-monetary default is not cured by either.

R CON CESSIONAIRE or lender Wlthrn sixty (60) days after lender recerves notrce of '
;.T'.default , _ , o e -

654 Termmaizon due to Bankmpz‘cy ‘ -
CITY shall not términate this Aoreement because of CON CESSIONA]ZRE S

breach of any terms-of this Agreement relatmg to the solvency of CONI CESSIONAIRE '
: or the mstltutlon of any ban]ﬂuptcy, msolvency, recervershrp or related actlon by or. - :

CONCESSION AGREEMENT
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against CONCESSIONAIRE as long as lender cures any default under this Aoreernent by
CONCESSIONAIRE as provided herein, except that lender. shall not be réquired to cure
any defaults relatrns’-r fo solvency of CONCES SIONAIRE ~ _ o _

6.6 nght to Asmgn

Lender shall have the rlght to assrgn its mterest in. the Collateral Upon the .

purchaser s, assignee’s or transferee’s dssumption of lénders assrgned ifiterest and

agreement t0 perform and be bound by all of the terms of this ‘Agreernent, lender shall be

relieved from further lrabrlrty under this Agreement. Jf 4 lender ﬁnances the purchaser
assignee or transferee, said lender shall be subject to all obligations as set forth 1m this -

, =‘:l/\.zcg,reemen’r: " Any suecessor lender shall be bound by the terms and condrtrons of this
Agreement. o

6. 7 Dlsposmon of Tnsirance |

Should the \,ollaleral siffer any loss Wlncn is covered by casualry 1nsurance ana
the insurahce proceeds are used t6 restore aiy improvements made by

-CON CESSIONAIRE CITY agrees that CONCESSIONAIRE and lender shall have the E

right to such proceeds s6-long 4s none of CITY’S property, u’czhtres or other services

L therein are damaged or sich, damages are reparred In the event the CITY'S land is -

subs’cantrally damaged and CON CESSIONAIRE’S mprovements have been fepaited,

- -CITY shall only participate in the insurance proceeds to the extent necessaty to repairand .-
- restore CITY’S land and any of: ClTY’S imnprovements-on.or in thé ground to the same : - -
‘condition the land was at the commencement of this Agietment, or'in the same condition -
" atthe trme of the casualty. Other than as desciibed herein, CITY. shall have noclaimto
instifance proceeds tha‘t ate attnbutable to CON CESSIONAIRE s mterest n the o

s Collateral _ _
L ~6 8 nght to Partrcrpate in Lrtlgatlon '

o Lender shall have the rlght to partrcrpate in any htrgatron arbrtratron or drspnte '
drrectly affectmg the Collateral or intérest of CON CESSIONAITRE or lender therein, :

o including, ‘without limitation, any suit, actron arbltratlon proceedlng, condernnatron
o proceedmg or imsurance. claim, CITY, upon mstrtutmg Or recéiving notrce of any such
htrgatron arbltratron or drspute Wlll promptly notlfy lender of the same :

o 6 9 Incorporaﬁon of Lenaer s Protecﬁon Provrsrons

.Lender shall be a heneﬁcrary of all i ights of- CON CESSIONAIRE herern

; : :_:? rncludmc butnot limited to the Warranfy indemnity, hold harmless chorce of laW and
‘ Venue costs and attorneys fees as provrded herem . , ‘ -

S 6 10 nght o Remove Collateral

In the event lender exercrses 1ts rrghts Under 1ts Collateral and reahzes ‘upon the :

T Collateral CITY agrees that lender is entitled to ternove the lmprovements on the'
L Prermses rncludmg but not limited to burldmg facrlrty, fnrnrture movable trade ﬁxtures

' and eqmpment from the Premises at any- zeasonable time and that the-Collateral shall -
remain personal property even though the trade ﬁxtures may be affrxed to-or placed upon O

16



~ the Premises. In the event lender so realizés on its Collateral, CITY waives any right,
title, claim, 'Iien or interest in the Collateral.-

6 11 Notices
: All notiees, copres of notices, consents or other oommumcatlons to Iender glven

* - tinder this Agreement to lender must bé ir ‘writing and shall be effective when received.
Such communications shéll be given in person to an officer of lender, addressed to lender:

at an address a8 provided by lender. CONCESSIONAIRE shall keep the CITY informed
of the narne, address, and telephonie numbeér of any currert lender of lenders for the
purpose of the CITY provrdmg riotice to the same under this Agreement ’

6. 12 Lenﬂers Change in Loan Terms -
- Itis ihderstood that current or firture lenders may requlre terms or condr‘nons om
16ans for futtire or addlttonal financing needs of CON CESSIONAIRE ‘which may requite’

;Vcnanges to the terms or conditions of this Agreement In such case, the CITY will glve o
reasonable consrderatron to such changes to this Agreement and mhay, at its sole -

diseretion, accept of rejéct the same. Ady modifications to this Agréement ate subJect to Lo o

| approval of the U.S. Secretary of Interlor pursuant to Arttole 821.
ARTICLE 7, TERM]NATION |

7. 1 Faﬂure to Perform

7 1 I Oblzamfwn to Perform , ' : .
R N othmg herein shall lmply any duty upon ¢ CITY to do any work which under any "t
‘ 'provrsron of this eoncession CONCESSIONAIRE may be requlred to perform andthe -
performance thersof by CITY shall not constitute a* ‘waiver of CON CESSIONAJRE S
-defaulf. CITY shall riot in any event be liable for mconvemence annoyance and '

drstnrbance in its activities 1n Eastpark

' 7 1 2 Paymem‘s to Oﬂzer Partzes A . |
' Except as otheérwise éxpressly provrded hereunder a]l obhgatrons of the -
CONCESSIONAIRE under this Agreement will be performed by CON CESSIONAIRE

af CONCESSIONAIRE’s sole cost and expense. If CONCESSIONATRE fails t6 1 pay any o

" sum of 1 Thoney owed to any party other than CITY-for which CONCESSIONAIRE is. _
liable hereunder, of if CONCESSIONAIRE fails to perforin anty other act on it§ part to be .

£y performed hereunder, and such failure confinties for ten days.after notice. thereof by '

CITY, CITY may, without Warvmg or releasmg CON CESSIONAIRE from its
obhgatlons make any such payment-or perform any such other act to be made or-

" performed by CONCESSIONAIRE. CONCESSIONAIRE shall pay CITY, 61 demand,

all sums so paid by CITY and all necessary incidental costs, tovether with inferest .

" thereon af the lesser of 1% pércent per month or thé maximum rate permissible by ] law

~ from the date of such payment by CITY, prov1ded, however, CON. CESSIONAIRE shall -
have the right t6 contest any such ob]rgatlon upon stich terms and condltrons as the CITY )
may reasonably msrst in order to protect its interests hereln . AR

"CONCESSIIONAGREEMZENT: - o 17
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. days after written notice t6 CONCESSIONAIRE; or (5) CON CESSIONAIRE shall fail to R

' make ary payment when due, or fail to make any other payment requrred hereunder R

~ whet due, when that failyre is not cured within thirty (30) days after mailing of wiitten =~ . = .
_notice theréof by CITY; or (6) CONCESSIONAIRE shall fail to comply with the same

- ‘concessioii agréement term or ¢ovenant on. three occasions durmg any 10 year term, even
if such breach is cured within the applrcable cure perrod The CITY's rrght to terminate

" time.

* . CONCESSION AGREEMENT

7.2 Default and Termanatron
This Agreement and the concession oranted herem may be termmated for default

as follows

7.2.1 CITY’s Defaulz‘ : ’

CITY will not bé in default unless CITY fails to perform an obhgatron within
thirty (30) days after notice by CONCESSIONAIRE, which notice fust specify the
alleged breach; provided that if the natite of CITY s obhgatlon is such that more than
thirty (30) days areteasonably required for cure, then CITY will not be in'default if
CITY commences to cure within thitty (30) days of CONCESSIONAIRE s notice and
thereafter diligently pursues cornpletron and completes performance Wrthm a reasonable o

(
K

7.2.2 CONC’ESSIONAIRE Defaulr _.

' The occurrerice of any oné or more of the followmg events constitutes a default
under this Agreement by CONI CESSIONAIRE (1) CONi CESSIONAIRE shall be i
défault 6f the performance of any covenants, conditions, Or provisions of this Agreement -
other than the.covernatits for the paymerit of cons1deratlon requited by this Agreement o

where such failure continties for a perrod of tthty (30y days aftér written noticé is grven

by CITY provrded that if the nature of CONCESSIONAIRE’s obhgatlons i§ suchi that _
more than thirty (30) days are reasonably requrred for cure, CON C‘ESSIONAIRE erl not\ R

.. bein default if CON CESSIONAIRE commences to cure within thitty € 0) days of
- CITY’s notice and thereafter drlrgently plizsues- completron and completes performance _ ‘
within areasonable time; or (2). CON CESSIONAJRE shall be ad]udged a bankrupt make : s

a general assrgnment for the benéfit of ¢teditors, or take the benefit of any msolvency act,

. orifa permarerit réceiver ahd tristee in: bankruptcy Shall be appomted for
.- CONCESSIONAIREs éstate and such appointmeéiit is not vacated within thrrty (30) "
. days; of (3) Premisés becoms vacant or desérted for a penod of thirty (30 days; or (4) rf R
‘this Agreement shall be assigned or the Premises concessroned other than in accordance T

with the terms of this AGREEMENT and such, default i is not cured within twenty (20)

pursuant to this Article for failure of CONS CESSIONAIRE to-cufe d default is sub] ect to o

- the lenders rlght to cure pursuant to Artlcles 6 5 2 and 6 5 3.

7 2 3 Default for Other Cause . y .
SubJ ect to lender's mterest(s) as provrded in Artrcle 6 th_rs Agreement may be

o 1mmed1ately terminated for other cause by a party if the other party substantially faﬂs to
- perform its obhgatrons under.this Agreement through no fault of the termmatmg party, )

i and the non—performmg party does not cominence correction of the failure of . :
performance within thnty (30) days of the termmatmg party S sendmg notice to the non— L

g },_.performmgparty
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7.2.4 Bankruptcy :
_ Subject to lender’s interest(s) as provrded m Article 6, the Parties agree that if the
CONCESSIONAIRE is adjudged bankrupt either voluntarrly or mvoluntanly, thén this
AGREEMENT, at the option of the CITY; may be termmated effective on the day andat ..

‘the tizne the banlguptcy petrtron is filed.

7.3 Remédies Are Cumulative.
Remedies unhder this Agreement are cumulative; the farlure to exercise on any ‘

o¢casion any right s shall not operate to forfeit such remedy

7.4 Destructron of Prermses & Use of Insurance Proceeds
Unless otherwise mutually agreed by the Parties, in the event the Improvements '
on the Préinises are destroyed or mJured by fire, earthquali:e or other ¢asualty, then

‘CONCESSIONAIRE shall proceed to rebuild and festore the Improvements or such part -

thereof as may. be injured as aforésaid: In the évent of any loss covered by the idsurance

K policies déscribed and requrred puisuant t6 Asticle 8.5.1 heteix, uriless this Agreement
" shall bé tetminated as provided herein, the proceeds of such insurance policies shall be
" tiséd by CONCESSIONATRE first to zebuild and festore the Prernises and replace the o
_ 1mprovements which may be damaged of déstroyed by such casualty . o

7 5 Dutres upon Termmatron '

Upon termmatron of this agreement and unless otherwrse arranged

: :CON CESSIONATRE shall remove from the Eastpark all its personal property; goods, and o
. effects. In the event that the CON CESSIONAIRE fails to perform this duty at - -
 termihafion, the CITY may cause such femoval to be made and $aid personal property, )
o goods and effects to be stored, the cost and expefisé to be pard by 1 the - —
1 CON CESSIONAIRE Itis mutually understood 4nd agreed that the real property ,
© 1 constituting the Premrses of this Agreenent is ‘the real property of the CITY-and that all -
o improvements tosaid real property shall tevett to the CITY at the termination of this
' Agréemerit, subject to the rights of lender as provrded in th_ts Agreement in the event of -

o termmatron for default

: -, 6Emment Domam :

The followidg rules shall goverh the rrghts and dutres of the Partres n the event of | _'

3 mterference with the possession of the Premiises by CON: CESSIONAIRE by rrght of .
a _emment domain or prrvate purchase in leu thereof o

7 6 1 Rzghts of Termmatzon . : :
- If the whole'of the Premises shall be taken for any puhhc or quasr-pubhc use .

: . undeér any Statute or by right of eminent domarn -or by prrvate purchase in e thereof,
- then this Agreement shall automatically terminate as of the date that title shiall be taken. r
" . mote than twenty-five percent (25%) of the Premises shall be so taken and if the taking .. -

"+ renders the femainder thereof unusable for the purpGses for which the Preémises were,

concessioned, then CITY and CON CESSIONA]RE shall each have the rrght to terminaté ‘ s

g thrs Agreernent on thirty (30) days notice to the other given within ninety (90) days after -
e the date of such tak:tng Provrded however that 1f the CII‘Y is exercrsmg its rrghts of | -
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emment domain, a fair value shall be placed of this Agreement as if it had not been )
terminatéd and the Premises with the compensation thereof awarded solely to

CON CESSIONAIRE or lender pursuant to its securrty interest, if any.

7 6 2 Non-Termznahon , :
If any part of the Pren:uses shall be so taken and this Agreement is not termmated
then, if the CITY is exercising its right to eminent domain, the CITY shall, at its own cost . -
and experise, restore the remaining portlon of the Premises to the extent necessary to ‘
rénder it réasonably suitable for the purposes ‘for'which it Was concessioned. Otherwise, -
the Parties shall resort and share in the compensatlon on the basis of thelr interests and '

losses
7 6 3 C’ompensanon

"The compensation awarded or paid upori- stich a total or partlal takmg of the |
Premises and/or this Agreement shall belong to and.be apportioned between the CITY.

and CONCESSIONAIRE in accordarice with their respective intérests as determiined by a

- coutf of competent jurisdiction. Addltlonally, CONCESSIONAIRE may prosecute any -
claim d:lrectly against the condemmng atifhority for the costs-of repioval of the goodwﬂl

stock; ttade fixtures, furittire and otheér personal property belongmg to - -

CONCGESSIONAIRE. CITY: shiall have 10 ¢laim to ¢ondemnation proceeds tllat are

* attributable to CONCESSIONAIRE? s intérest i the Collateral, nior shall
' CONCESSIONAJRE or lender have any mterest in CITY’S condemnauon proceeds J:f

| - .any.

ARTICLE 8. GENERAL CONDITIONS -

_. g 1 Relatronshlp of Partles

8 11 C’ONCESSI ONAIRE Independent Contmctor Sz‘afus '
The Parties intend that an mdependent IelathIlShlp shall be created by tlus

.Agreement Nothing contained herein shall create the relationship of pnnc1pal and agent

or of parthership or of joint veritire between the partles heréto; and reither the method of

- - computation of consideration nor any other provision contained herein shall be deemed fo -
' create any relationship between the pa.rtles hereto other than the relatronshlp of CITY 25
- granting'a ground and use concessmn t6 the CONCESSIONAIRE. CON CESSIONAIRE
. hasthe experience, ability, and résources to develop and operate an indoor ice rena -+ -
-+ facility and is performing dependent functlons and responsrbﬂmes ‘witHin its field of
- expertise. CONCESSIONAIRE and its peisc onnel are mdependent contractots and fot

employees of the CITY. No agent, employee servant, of representatrve of the

i CONCESSIONAIRE shall be deemed to be ah employee agent, séryant or representatrve ‘
" of the CIT'Y, CONCESSIONAIRE and its personnel have no authority to bind the.CITY

or to control the CITY s employees As an mdependent contractor, CON CESSIONAIRE .

s responsible for its own managemefit. The CITY’s administration-and enforcement of K

this Agreement shall not be'deemmed an exercise. of managenal control over

- ‘CONCESSIONAIRE or it personnel.
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8.1.2 No Third Party Rzohts C’reaz‘ed
. Itis mutually understood and agreed that this Aoreement is solely for the benefit
of the Parties hereto and gives no rlght to any other party except as prowded by Artlcle 6 -

herein.

8.1 3 No Joint Vemfure[Partnerskgp :
Ttis mutually tunderstood and agreed that no Jomt Venture or partnershlp forrned :

asa result of this Agreement

8.1 4 Cziy Admznzstmz‘zon of Agreement

Thls agreement shall be ad;mrmstered on behalf of the Clty by the Dlrector of

' Parks and Recreatlon or other person desrgnated by t'he Mayor o

L Exeept as provrded in Artlcle 6, herem any notrce reqmred or permltted hereunder L
miist:Be in writing and will be effectlve upon the eatlier of personal dehvery or three days .

" . aftét'being mailéd by certified mail) refuin receipt requested addressed to .
: CONCESSIONARE or to CTTY at the address fot that party demgmated herem. Elther S

party may spe(;lfy a d:lfferen’c address for motice purposes by Yyritten hotice t& the other,

i expépt that CITY stidy in dny évent tse the Prémises as CONCESSIONAIRE’s address C
-+ £6r hotics purposes. ‘Bach of the below.noted.addressées shall be responmble“ for" SRR
b notn“ymg the other addressees of any.changes of address and all notices will be effectrve o
“when, delivered to the last known address prov1ded by sard addressee All not1ces sha11 be

R dehvered to the followmg addresses:. o

‘-1 'City of Bremetton - . ' C Bremerton Ice Arenid, Inc
. Attn: Director of Parks and Recreatlon At Greg Meak:m Pre51dent
- 680 Lébo Boulévard = . - ¢ _PO. Box 1044, . o
: "Bremerton WA 98310 C R Bremert@n WA 98337 R
\LENDER

" Chatles C. Haselwoed
~+Joanné L. Haselwood
. P.0OBox4999 .
o :‘»‘Bremerton WA 98312 '

oo

. GaryT.Chrey ... o - T
.. Shiérs Chrey Cox Dlglovanm & Zak LLP T
- 600 Kitsap Street, Suite, 202 v :
Lo Port Orchard WA 98366
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'-8 3 Reports & Information

‘When requested by the CIT Y, CONCESSIONAIRE shall furnish penodrc reports”
and documents on matters Telated fo CON CESS_IONA]RE s performance under this -

Agreement. Thé reports and documments shall be firnished in the time and form requested.

CONCESSIONAIRE shall maintain acocounting records n accordance with Generally
Accepted Accotmting Prrncrples (GAAP). .

‘ 8.4 Permits, Licenses, Taxes_ & Fees

8.4 1’ Permits, chenses & Other Documenz‘s '

The CON CESSIONAIRE shall possess a current Brémerton Busmess chense and
shall obtain all regulatory licenises and permits, including all constraction and bmldrng
permits, iiecessary to fulfill CON CESSIONA]RE s obligations urider this Agreement at
CONCESSIONAIRE’s sole expénse. Bach party agrees fo executé such additional or -
other documents as may be requlred to fully 1mplement the intent of this Agreement '

8 4. 2 Texes & Fees ) :
. Asan mdependent contractor, the CON CESSIONAIRE shall be solely
responsrble for all taxes, fees and charges incurred, 1ncludrncr but fiot limited t6 licensé
fees, business and occupatron taxes, workers’ compensatron and unemployment benefits, .

&l federal, state, regronal county and Jocal taxes and fees, mcludrng leasehold excise tax B
: pursuant Chapter 82.29A RCW, ad valorern taxes, taxes imposed 6n personal propérty; |

all othier dssessments for irprovernents’ or bénefits WhJCh are assessed on the Premises,

' income taxes propeity taxes, perrmt fees; operatlncr fees, surcharges of any kind that ",
"+ apply to any and all persons, facilities, , Property, incoms, equipient, materials, supphes
of activities related to the CONCESSIONAIRE s use of the Prennses and- obhgatrons

- _ under this’ Agreement

-. 8.5 Insuram:e _

8.5. 1 Fire, Earthquake & C’asually Insurance _
The CON CESSIONAIRE agrees that, 4t all trrnes durrng the full term of tlns

. Agreement and at its own expense, CON CESSIONAJRE shiall, at it$ sole cosf and-
. expense, maintain in full féros and effsct adequiate fire;. earthquake and other casualty
coverage covering the Premises and its contents, mclud:rng all personal property. and ‘

Improvements. Such policy shall include a replacement cost endorsement

. CONI CESSIONAIRE will shall obtam and file with- the ClTY’s Rrsk Manager a -
" Certificate of Insurance evidencing such coverage. All such insurance coverage shall o
. iniclude & ten—day cance]latron notice to CONCESSIONAIRE and the ClTY Adegiiacy of . .
' coverage is defrned as msurance sufﬁcrent to restore the Pren:uses to its pre casualty Lo

':,condrtron :

| 85 2 Lzabzlzty Insurance

' .. S . Prior to the commencement date of th_ts Agreement CONCESSIONAIRE at rts _ : . .
- owd expense shall obtain and file with the CTTY’s Risk Manager a Ceruﬁcate of . .
:Insurance evidencing general cornprehensive lrabr_hty rnsur_an_ce coverage (“CGL”) .
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provrdmg coverage of at least $2, OOO 000 per occurrence for bodﬂy injury and

- $1 ,000,000 per occurrence for property damage. This Certificate of Insurance shall be
’ subject to approval by the CITY’s Risk Manager as to company, terms-and coverage, and g

said approval shall not be unreasonably withheld. The CGL shall hame the CITY as an

. -additional insuréd and must fully protect the- C].TY from any and all claimis and risks. and
;losses in connection with any activities or omissions by the CONCES SIONAIRE by © .
yirtue of this Agreement. The CGL pohcy shall remain in fill force and effect at the -

© CONCESSIONAIRE’s sole expense for Iiability for propeity damage or personal injury -

- that may occur in connection with activitie§ or emissions by the CONCESSIONAIRE; |

and provrde coverage for the full term of this Agreement. CONCESSIONAIRE shall

’ insure that thé CIT'Y’s Risk Mapager is given thirty-calendar days prior. writted notice, by

certlﬁed mail, of any cancellation, lapse reduchon or modification of such i 1nsurance

8 5 3 Release and Waiver of Subrogation .- : :
Any policy of 1 instrance carried by elther LI’” Y or CONCESSIONAIRB pursuant :

to any obligation under this Agreement, shall, to the extent available, contain a waiver of - -
- stibrogation clausé on the part of the insurer. Such waiver:shall apply 16 damages to"
- adjacent propérty: Notwithstanding ady other provision of this Agreement nelther CITY

nor CON CESSIONAIRE shall be hable to the othér party or to any instirdnce company -

: ,(by subrogatlon or othermse) insuring the other: party for any loss or damage to any-

bmldmg, structure or tangible pérsonal property of thé other occuiring m or. about the s

| Prernises or Eastpark even though such loss of damage mlght have been occasroned by

the neghgence of such party its agents or employees if such loss or damage is covered

- by instirance 1ssued by an msurance carrier authonzed or hcensed by the Insurance
.. Comudissiener 6f the Staté of ‘Washington to issue lines of insurancs, bénefiting the party
»suffermg stuch loss or damiage or was requnred under’ the terms of this Agreement to be

covered by msura.nce by the party covermg the loss

- '8 6 Hold Harmless, Indemmﬁcatlon, & Industnal Insurance .

&6 1 Hold Harmless & Indemny‘icatzon o _
Each party hereto agrees to be responsﬂale and assumes hablllty for 1ts owi'
wrongful or neghgent acts or omissions, or those of it§ officers; agents, ar employees to

S the fullest extent required by law. Fach party agrees to save, indemnify,. ctefend or hold .
. the othér party harrnless against all liability, loss, damages and expenses, mclucnng costs « .
. and attomey s fees, resultmg from actions, claims- and lawsuits ar.tsmg OF alleged to have.

ariserl, in wholé or in part, out of orin consequence Of the acts or faﬂures to act.of the

o oﬂler party 1ts employees, its subcontractoss, its agents, or its ass1gns ‘which arise in any L

1. way,out of the pérforménce of this Agreement In the cage of negligence of both.the * = ...
.U "CITY and the CONCESSIONAIRE, any damages allowed shall be levied in proportlon

- o the percentage of negligence attributable to each party, and each party Shall have the

¢ tight to seek contribution from the other. party, in propornon to the percentage of v
o neghgence atf:rtbutable to the other party L ; S A
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8.6.2 Industrial Insurance
. -The Parties have specifically necotlated CONCESSIONAIRE s waiver of its
immunity under Title 51 RCW, which is hereby waived for purposes of
'CONCESSIONAIRE’s indemiification and held harmless of the CITY, mcludmg the
duty to defend. This provision shall be inapplicable to the extent such action, claim, or
lawsuit is judicially found to arise solely from the dcts or failures t6 act of the CITY. -

8.7 Successors & Assmns
" The CITY and CON CESSIONAIRE each agree to be botnd to thé other partyln

respect to all covenants; agreements, and obligations contained in thig ¢ontract. Except ds

prov1ded in Article 6 herein; neither party shall assign the contraét in part or as a whole,
without the written consent of the other, which eonsent shall not be ufreas onably © -
withheld. Except as provided in Article 6 herein, the CONCESSIONAIRE shall not
sibeoritract any of the Premises; services, facilities, or equipment, or delegate any of is .
duties under this Agreement without the priot written approval of the CITY, which = '~
approval shall not be unreasonably withheld. The CITY aclmowledges that the -
CONCESSIONAIRE shall bé atithorized to sub-concession areas within the Prennses to

" food and beverage purveyors, equipment sales, and similar stpporting concessions as set

forth in Article 4.1.3. 'When fequested, approval by the CITY of & subcontract of

2 ass1gnn1ent shall not bé unreasonably withheld. In the event of an assigniment,’ o

' subcontractmg, of delegatlon of duties, the CON CESSIONAIRE shall rémain responsmle e

" for the full and faithful performance of this Agreement and the, assagnee subcontractor, cel
. or other obligor shall also becomie. respons:tble to the CITY for the satlsfactory S ,

performance of the services, facilities, or equipment assumeéd. The CTTY may condmon

B approval upon the delivery by the : assighee, subcontractor, of éthef cobligor ofits covenant; o

: to the CITY to fully and falthfully complete thé requirements or responsfmhty undértaken

_ undeér this Agreement. Notwithstanding the foregding, provided CONCESSIONAIREis ,. . . .|
* pot in defatlt, the CON CESSIONAIRE may assi gn its ifiterest in 'this Agreement without -

L seek;tng CITY s comsent to a parent or snb31dlary Except as therwise provided herein; .
" all of the ¢ovenants, conditions, and provisiens 'of this Agreement are binding upon and |

inure to the benefit-of the Parties and their respective heis, personal representanves o

 sticeessors, and assigns. IN THE EVENT THE CONCESSIONAIRE SEEKS

CONSENT OF THE CITY OF AN AS SIGNMENT OF THIS AGREEMENT IN IT S

. .' ENTIRETY, SUCH ASSIGNMENT SHALL REQUIRE THE PRIOR N OTIFICATION
- AND REVIEW, APPROVAL OR WAIVER OF THE U.S. SECRETARY. THROUGH
* THE NATIONAL PARK SERVICE, WHO, BY CONSENTING TO THIS: = -

AGREEMENT WAIVES THE RIGHT TO REVIEW. AND CONSENT TO AN,

' ASSIGNMENT OF THIS AGREEMENT WHICH IS LESS THANANASSIGNMENT | " RN
" INITS ENTIRETY. | | o R

8.8 Comphzmce with Laws - ' .
7. . . The CONCESSIONATRE, its offlcers employees and agents Shall comply Wlth B
- _“apphcable federal, state, county, and local laws, statutes, rules, regulations; and -+ © . 5.
. ordinances, in performmg its ebligations under this Agreement ‘Such compllance shall
o include abiding by all applleable federal, state and local pohc;les to'ensure equal
R employment opportumty based on ablhty and ﬁtness o all persons regardless of race
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creed, color, national origin, rehglon sex, physical handicaps or age. The
CONCESSIONAIRE shall comply with applicable laws pertaining to employment
practices and employee treatmeént. Conditions of the Féderal Occupational Safety and

' Health Act of 1970 (OSHA), the Washington Industrial Safety and Health Act of 1973

(WISHA), and standards and regulations issuéd under these Acts rust be complied with.
The CONCESSIONAIRE agrees to indemnify and hold harmless the City fromall -« =
damages assessed for the CONCESSIONAIRE’s failure to comply with the Acts and
Standards issued thereunder. The CONCESSIONAIRE is also responsrble for meetmg all

pertinent Iocal, state and federal health and ehvironmental regulations and sta.ndards

applymg to any operatlon in the performance of this Agreement.

8, 9 N ondlscrml_na’uon
Parties shall not discriminate in employment or services to the public on the ba31s
of face, color, national origin, sex, religion, age, marital status, or disability, except for

émployment actlons based on bona fide occupatronal qualrﬁcauon :

8.10 Ch01ce of LaW & Venue

ThlS Agreement shall be interpreted accordmg to the laws of the State of

‘Washington. Any judicial action to resolve drsputes arlsmg out of this Agreement shall be ! f L

brought in Kitsap County Superlor Cotrt.

8 11 Costs & Attorneys Fees . I

In any actlon brought to enforce any prov131on of this Agreement mcludlng

L actions to récover sums due or for the breach of any covénart of conditicn of this
- Agreetnent, or for the restitution of the Premises to the CITY or eviction of the

CONCESSIONAIRE during the term or after.expiration thereof, the substantra]ly

- prevailing party shall be entitled t6 recover from the- other pa.tty all feasonable, costs and S v
- rteasonable attorney’s fees incired, including the fees of accountants appralsers and A
.. othetr professronals at trial or on appeal and without resort to su1t IR

o 812 Modmcatlon

This Agreement may only be modlﬁed by written instrument srgned by both .

: Part1es The Director of Parks and Recreation has the authonty to interpret and make™* < -

minor modifications to this agreement, relatiye t6 the use or operation of the Premises,

" comsistent with its purposé and intent. Any maJ or modifications or modrﬁcattons having

a fiancial impact on the City shall require City Council approval. All modrﬁcattons to.

© this Agreement are subject to approval of the- U S. Secretary of Intenor pursuant to o
R Arucle821 . Y o '

L 8. 13 Change in LaW/RenegotxatLon

" :CONCESSION AGREEMENT *

. The Parties agree that changes in federal state or local 1aws or, regulatlons that

e matenally modify the tetms and conditions of the Agréement and result in a demmental o
- change in circumstances or a material hardshlp for eithier party ih performing this. =~ -

Agreement may be the subject of a request by a requesting party to renegotiate this

I Agreement or negotiate Agreement amendments and the respondmg party agrees to '
o renegotlate fairly with the requestmg party _ _ A
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8.14 Force Majeure : :
Provided that all other requirements of this Agreement are met, any party shall not
be deemed to be in default and shall net be liable for failure t¢ perform under this’ L
Agreement if that party’s performance i is prevented or delayed by acts of God mcludmg
landslides, lightning, forest fires, storms, floods, freezing and earthquakes, civil .
disturbanices, acts of the public enemy, wars, blockades, pubhc tiots, breakage,
explosions, accident to maclinery, equipient or materials,  unavailability of required
matérials, governmental restraint or other causes; whether of the kind enumerated or
otherwise, which aré not reasonsbly within the control of that obligated party (“Foice .
MaJeure”) If as a result of a Force Majeure event, an obligated, party isunable Wholly or
partially to meet its obligations tinder this Agreement it shall give the other party .
promptly written notice of the Force Majeute event, descnblng it in reasonable detail.
The obligated party’s obligations under this Agreement shall be suspended, biit only with

- zespect to the particular component of obligatiens affected by the Force Majeure and only
_ Ior the perlod durmg Whrch the Force Majetre exists. : '

8 15 Walver o :
Farlure to enforce any provrsren of thrs Agreement sha]l not be-deémed a waiver

of that provrsron No waiver of any right or obligation of eithiér party.hereto shall be -
effective urless in writing, specifying such waiver, executed by the party agalnst whom: ,

. siich waiver is soight te be enforced. ‘Waiver of any right or power arising out of thrs
'.Agreement shall not be deemed Warver of any other right or power o :

: '_ 8. 16 Dlegal Prowsrons Severablhty

Should any part of this Agreement be found V01d ﬂlegal or unenforceable the

-. N _balance of the Aoreement shall remain in full force and effect

s .; 8. 17 Artrcle Headmgs, Gender, & Number

Artrcle paragraph headmgs aré not to be constrited as bmdrng proVrsrons of thrs |

: _concession; the*y are for the convenience of thé Parties only. The inasculife, feminine,
. singular and plural of any word or words shall bé ‘deemed to mclude and refer to the -

. gender and number approprlate m the context

- 8. 18 Entire Agreement

- This'Agreement and its Exhrblts constitutes the entire agreement between the

. Partles and the Parties acknowledgs that there are no- other agreements ertten or. oral R
- that have not been set forth in the text of this’ Agreement T co i

8. 19 Counterparts

This Agreement may be executed snnultaneeusly in twd Or more counterparts

! each of which shall be deemed an orrgmal but all of which to aether shall constltute one ' '
‘andthesamemstrument : . o o L

| N 8. 20 Recordmg

Upon the executron of thrs Agreement the CITY Wﬂl cause a memorandum of this =

Agreement to be recorded with the land use records of Krtsap County Washmgton
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8.21 Approval of Agreement
This Agreement is subJ ect to the.approval of the U.S. S ecretary of the Interior

vpﬁrsuant to-the thclalm Deed transfemng title to the C].TY to the rea] property upon

Whlch thls concessmn is'granted. -

" 822 Duchate Orlgmals :

Thls document 1s executed mn dupllcate ongmal

: ]N WITNESS WHEREOF this Agreement tas been entered irito between the .
_Cfry of Bremerton and Bremerton Ice A:rena Inc as of the 9th day of August 2002 -

) BREMZER’I‘ON ICE ARENA- e

‘01pa1 C¢

BYL' ‘

CaryBozeman Mayorr S

APPROVED AS TOFORM 3

RogénlLubovzch 61WAttomey N

;LIST OF EITS

- EXhlbltA Legal Descnptlon of Pren:uses B
-+ Bxhibit B~ Prellmmary Bmldmg and Slte Plans

" Bxhibit C = Appraisal and Compensation Information . . . .
EXhlblt D— th Clalm Deed ffom Umted Stafes of Amenca to the Clty of Bremel’ton s
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STATE OF WASH]NGTON )
- ) ss.

COUNTYOFK[TSAP N

1 certafy that Tknow or have satlsfactory ewdence that Cary Bozeman is the person Who .
.. appeared.before me, and said person acknowledged that he signed this instrument, ‘on :
dath stated that he was authiorized to execute the instrument and acknowledged it as the
‘ Mayor of the CITY OF. BREMERTON to be the free and Voluntary act of such party for

“'the uses and purposes mentloned in’ the instrurnent.
leen under my Kand and. offlcral seal tb_rs "f’ﬂ\ day of ﬁ«qq % J?F 2007

SSSSSE X

,\l\;as,sgf% Type/Print Name st 7: He e““"”" 4

A5 e A ,otary Publlcm and for the .

WOTARY": Bite of Washington residing at l&fm’m"’ -
NI fy Commission exp:res /o/f/ 0} "

v\

. .0n thlS %‘/4 da.y of Au? ud 1‘ 2002 before e personally appeared Greg .
 Meakin, to me knowi to be the P:resrdent of BREMERTON ICE'ARENA, INC. as
Washmgton corporatlon,, that éxecuted the Wlthm and foregomg mstmment and
. ,:acknowledged the said instruiment to be ‘the free and voluntary Aact and- deed. of sa;td
‘corporation for the uses and purposes therein mentroned and on ‘oath stated 4t he was.
. authorlzed 10 execute and n fact executed sai mstrument on behal ”of the corporamon

“:Grven under my hand and ofﬁcral seal thlsl 714‘ day of ﬂ‘f 7” 4 ”b " 20@2

' ., 'Type/l?rlnt Name pﬁ:@[(ﬂc E ﬁ%ﬂ’wf"

‘Notary Public in and for the - -
State of Washington r&siding at Bﬁ“” “’;’N

4’9 ‘_'lv'y Comrmssron exprres 10//")’/ hal J~=— :

" CONCESSION AGREEMENT R
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RV Associates, Inc. Amended Answer,
Counterclaim and Cross-Claim



-t

o © 00 N o o M~ W DD

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KITSAP COUNTY

CHARLES C. HASELWOOD and JOANNE L. | NO. 03-2-02825-0
HASELWOOD, husband and wife;

Plaintiffs, (PROPOSED)
vs. DEFENDANT RV ASSOCIATES,
INC. AMENDED ANSWER,
BREMERTON ICE ARENA, INC,, a COUNTERCLAIM AND CROSS-

Washington corporation; GREGORY S. MEAKIN | CLAIM
and DEBORAH A. MEAKIN, husband and wife;
RV ASSOCIATES, INC., a Washington
corporation; STIRNCO STEEL STRUCTURES,
INC., a Washington corporation, CITY OF
BREMERTON, a Municipal Corporation
Defendants.

FOR THEIR ANSWER to Plaintiffs’ Complaint, Defendant RV ASSOCIATES,
INC. (hereinafter “RV”) alleges as follows:

1. RV admits the allegations contained in paragraphs 1.4 of Plaintiffs’ complaint.

2. As to paragraphs 1.1, 1.2, 1.3, 1.5, 1.6, 1.7, 1.8, 1.9, 1.10, 1.11, 1.12, 1.13,
1.14, 3.1, 3.2, 3.3, 3.4, 3.5, 3.6, 3.7, 3.9, 3.10, 3.11, 3.12, 3.13, 3.14, 3.15, 3.16, 3.17, 3.18,
41,42, 44,45, 4.6, 4.8, RV has insufficient knowledge and information upon which to

form an answer and therefore, denies the same.

AMENDED ANSWER AND COUNTERCLAIM - 1 BROUGHTON & SINGLETON, INC., P.S.

- ATTORNEYS AT LAW

9057 WASHINGTON AVENUE N.W.
SILVERDALE, WASHINGTON 98383
(360) 692-4888 e FAX (360) 692-4987
INTERNET ADDRRESS: bbroughtonlaw.com
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3. As to paragraph 2.1, RV admits the court has jurisdiction over Defendant RV
and this action involves a foreclosure of an interest in real property located in Kitsap County,
Washington. RV has insufficient knowledge and information upon which to form an answer
to the remaining allegations and therefore, denies the same.

4. As to paragraph 3.8, RV admits the allegations contained therein except the
amount of the lien as recorded under Auditor’s File No. 200307160120 is $101,905.30. RV
denies that its interest in the Property is junior and inferior to that of Plaintiffs Haselwood.

5. As to paragraph 4.3, RV admits that it is not in the military service of the
United States of America. RV has insufficient knowledge and information upon which to
form an answer to the remaining allegations and therefore, denies the same.

6. As to paragraph 4.7, RV denies that its interests in the Property are junior and
subordinate to the interest of Haselwood in the Property. RV has insufficient knowledge and
information upon which to form an answer to the remaining allegations and therefore, denies
the same.

AFFIRMATIVE DEFENSES

By way of further answer and affirmative defenses, Defendant RV alleges the

following affirmative defenses:

1. Plaintiffs’ claims are barred by the doctrine of waiver and estoppel; -
2. Plaintiffs’ claims are barred by the doctrine of assumption of the risk;
3. Plaintiffs’ claims are barred by the doctrine of contributory negligence;
4, Plaintiffs’ claims are barred due to laches, equitable lien; and/or constructive
trust;
AMENDED ANSWER AND COUNTERCLAIM -2 BROUGHION & SINGLETUN, INC., ..
ATTORNEYS AT Law

9057 WASHINGTON AVENUE N.W.
SILVERDALE, WASHINGTON 98383
(360) 692-4888 » FaX (360) 692-4987
INTERNET ADDRRESS: bbroughtonlaw.com
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5. Plaintiffs’ claims were fraudulent in the inducement;

6. Plaintiffs’ damages, if any, were caused in whole or in part by their own
comparative fault and/or the fault of others, including non-parties.

FOR ITS AMENDED COUNTERCLAIM AND CROSSCLAIMS, RV alleges as
follows:

I. FACTS

1.1 Plaintiffs, Charles C. Haselwood and Joanne L. Haselwood, are husband and
wife and comprise a marital community under the laws of the State of Washington
(hereinafter “Haselwood’).

1.2 Defendant RV Associates, Inc. (hereinafter “RV”) is a Washington
corporation, existing and organized under the laws of the State of Washington. RV does
business in Kitsap County, Washington.

1.3 Defendant, Bremerton Ice Arena, Inc., is a Washington corporation, existing
and organized under the laws of the State of Washington. Bremerton Ice Arena, Inc. does
business in Kitsap County, Washington, and has a business relationship with Defendant RV.

1.4 Defendant, Bremerton Ice Arena, Inc., is the occupier of real property owned
by the City of Bremerton pursuant to a long term concession agreement of the following
described property located in Kitsap County, Washington, c.ommonly known as Bremerton
Ice Arena, in Bremerton, Washington. See Exhibit A

1.5  Defendant RV Associates, Inc. is a contractor corporation and is engaged in
the business of performing construction work and was engaged by Defendants Bremerton Ice
Arena and Meakin to perform labor, provide services, supply material and/or equipment

beginning in September, 2002 at 1950 Homer Jones Road, Bremerton, Washington.

AMENDED ANSWER AND COUNTERCLAIM - 3 BROUGHTON & SINGLETON, INC., P.S.

ATTORNEYS AT LAW

9057 WASHINGTON AVENUE N.W.
SILVERDALE, WASHINGTON 98383
(360) 692-4888 » FAX (360) 692-4987
INTERNET ADDRRESS: bbroughtonlaw.com
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1.6 Cémmencing on the 1st day of September, 2002 and e£1ding on the 27th day
of May, 2003, Defendant RV Associates, Inc., at the request of the Defendants Bremerton Ice
Arena and Meakin, performed labor, furnished material and/or rented, leased or otherwise
supplied equipment generally consisting of construction of structures in accordance with the
Plans, Specifications, and Requirements as indicated on the attached Private Works Contract
between Plaintiff RV Associates, Inc. and Defendants Bremerton Ice Arena and Meakin,
dated August 17, 2002. A copy of the Private Works Contract is attached as Exhibit “B”
incorporated herein by reference.

1.7  Pursuant to said contract, provided in part that, “Owner shall secure financing
for this project through a reputable financial institution for the total cost of the project and
provide RV Associates, Inc. with a bank guarantee covering work covered by this contract.”
Defendants Bremerton Ice Arena and Meakin obtained financing through Plaintiffs.

1.8  As aresult of obtaining financing from Plaintiffs, Defendants Bremerton Ice
Arena and Meakin received a letter dated October 14, 2002, signed b); Chuck Haselwood and

Joanne Haselwood and entitled “Strictly Confidential”. (Exhibit “C”). Said letter, either in

good faith or fraudulently, caused RV Associétes, Inc. to begin construction and perform its
obligations under the terms of the contract with Bremerton Ice Arena, Inc.

1.9  As a direct and proximate result of receipt of a copy of Exhibit C, RV
Associates, Inc. began and completed its obligation under the contract with Bremerton Ice
Arena relying ﬁpon the assurance by Plaintiffs that RV Associates would be paid for its
materials and services provided.

1.10  Plaintiffs promised RV that ‘;the construction/funding draw process is being

audited and monitored by Mr. Miles Yanick, AIA certified architect, Miles Yanick and

AMENDED ANSWER AND COUNTERCLAIM - 4 BROUGHTON & SINGLETON, INC., P.S.

ATTORNEYS AT LAW

9057 WASHINGTON AVENUE N.W.
SILVERDALE, WASHINGTON 98383
(360) 692-4888 e FAX (360) 692-4987
INTERNET ADDRRESS: bbroughtonlaw.com
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Company, Bainbridge Island, Washington”. In fact, information provided to RV Associates,
Inc. is that Miles Yanick was never requested to, and never provided any audiﬁng of the
construction funding draw process during construction and provided no monitoring thereof.

1.11  Upon the assurances and representations contained in Exhibit C, Defendant
RV Associates, Inc., in good faith, relied to its detriment to undertake its obligations under
the contract‘in assurances that payment would be forthcoming.

1.12  Defendants Bremerton Ice Arena and Meakin promised and agreed to pay RV

Associates, Inc. pursuant to the Private Works Contract (Exhibit “B”). Plaintiff RV

Associates, Inc. was to be paid Four Hundred Forty One Thousand, Seven Hundred Sixteen
& 00/100 Dollars ($441,716.00) as the base bid in conformity with the bid schedule for the
total amount bid, as particularly provided in said agreement (Exhibit “B”). Bremerton Ice
Arena and Meakin Have failed to pay in accordance with the Private Works Contract.

1.13  There is due and unpaid on the Private Works Contract as of the date of this
Answer the principal balance of One Hundred One Thousand Nine Hundred Five & 30/100
($101,905.30), plus interest accrued thereon at the rate of eighteen percent interest (18%) as
provided in the Private Works Contract, from May 27, 2003.

1.14  The terms of the Private Works Contract provide that “[i]n the event of non-
payment the owner shall bare [sp] the expense for collection costs.” See Exhibit “B.” There
shall be included in collection costs in the judgment a reasonable sum for attorney’s fees,
together with the costs.

1.15 Plaintiffs claim some right, title or interest in the property described on
Exhibit “A” incorporated herein by reference, as a result of certain instruments identified in

Plaintiffs’ Complaint for Foreclosure in paragraphs 3.1, 3.2, 3.3, and 3.4.

AMENDED ANSWER AND COUNTERCLAIM - 5 BROUGHTON & SINGLETON, INC., P.S.

ATTORNEYS AT LAW

9057 WASHINGTON AVENUE N.W.
SILVERDALE, WASHINGTON 98383
(360) 692-4888  FAX (360) 692-4987
INTERNET ADDRRESS: bbroughtonlaw.com
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1.16  As a consequence of failure of Bremerton Ice Arena to pay the balance owing,
RV was required to record a Claim of Lien against the Property described on Exhibit “C.f’
Said Claim of Lien was recorded under Auditor’s File No. 200307160120 on 07/16/2003. A
copy of RV’s Claim of Lien is attached as Exhibit “D” incorporated herein by reference.

1.17 Defendant RV’s Claim of Lien is superior to all other claims and liens on the
Property legally described on Exhibit “A.”

1.18 Pursuant to RCW 60.04.061, RV’s Claim of Lien “shall be prior to any lien,
mortgage, deed of trust, or other encumbrance which attached to the land after or was
unrecorded at the time of commencement of labor or professional services or first delivery of
materials or equipment by the lien claimant.” RCW 60.04.061. RV’s Claim of Lien relates
back to the first day work was performed by RV or September 1, 2002. Therefore,
Haselwoods claim as a result of those instruments identified in Paragraph 2.4 of this Answer
are dated and effective subsequent to the effective date of RV’s Claim of Lien. Said claim of
Plaintiffs Haselwood are junior and inferior to that of RV’s Claim which is first and
paramount.

1.19 Defendant RV Associates, Inc. has performed and completed the labor,
furnished the material and/or leased or otherwise supplied the equipment as required by said
agreement, but there still remains One Hundred One Thousand Nine Hundred Five & 30/100
($101,905.30) due and unpaid to RV Associates, Inc., for which Defendants Bremerton Ice
Arena and Meakin are liable to RV, together with interest accruing thereon from May 27,

2002 until fully paid at the rate of twelve percent (12%) per annum.
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1.20 Although Defendant RV Associates, Inc. has demanded payment from
Defendant Bremerton Ice Arena, Inc., Meakin and from Plaintiff Haselwood for payment of
the same, payment has been refused and is not forthcoming.

1.21  On the i4th day of July, 2003, Defendant RV’s Claim of Lien was duly
executed and acknowledged pursuant to RCW 60.04.060 and filed on July 16, 2003 with the
Kitsap County Auditor, which was and is now duly recorded under Auditor’s File No.
200307160120. RV thereby claimed a lien on the real property for performing labor,
furnishing material and/or renting, leasing or otherwise supplying equipment as hereinbefore
alleged in the amount of One Hundred One Thousand Nine Hundred Five & 30/100
($101,905.30) plus attorneys fees and interest..

1.22 Said Claim of Lien, a copy of which is attached hereto as Exhibit “D,” was
filed within fifty (50) days from the last day on which Plaintiff performed labor, furnished
material and/or rented, leased or otherwise supplied equipment for use on the real property.

1.23 RV thereby acquired and has a lien for One Hundred One Thousand Nine
Hundred Five & 30/100 ($101,905.30) together with interest accrued 'thereon and attorneys
fees pursuant to Chapter 60.04 RCW on the real property and on all the improvements
thereon. Said lien is the first and paramount lien on the real property, and the interest, liens
and encumbrances of all of the other defendants and plaintiffs herein to the real property are
secondary and inferior thereto.

1.24  Plaintiffs Haselwood claim some right, title or interest in the property
described on Exhibit “A”” incorporated herein by reference, as a result of certain instruments
identified in Plaintiffs’ Complaint for Foreclosure in paragraphs 3.1, 3.2, 3.3, and 3.4. Said

claims of Haselwood are junior and inferior to that of RV, which is first and paramount.
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1.25 Defendant RV has and will incur attorney fees in connection with the
enforcement of its lien, for which it is entitled to recover herein pursuant to RCW 60.04.130.
2. CLAIMS AGAINST PLAINTIFFS

2.1 Breach of Contract & Promissory Estoppel. The  actions of the

Plaintiffs, by executing and causing to be delivered the letter (Exhibit “C”) created a contract
and promise which Haselwood knew or reasonably expect would induce action on the part of
RV to perform its obligations under the terms of the Contract, and said promise and
inducement did, in fact, cause RV to act to its detriment in completing its obligations under
the terms of the contract, and injustice can only be avoided by enforcement of the promise
provided therein under contract law and the eqﬁitable theory of Promissory Estoppel.

2.2  Negligence. The Plaintiffs, by their failure to provide oversight to their loan
to Bremerton Ice Arena, Inc., for the construction of the said buildiﬁg, and their failure to
ensure that the construction/ftindiné draw process was, in fact, being audited and monitored
by Miles Yanick, and AIA Certified Architect, as provided for in their letter (Exhibit 1),
constitutes negligence on the part of the Plaintiffs, resulting in the direct and proximate cause
of the damages owed to RV.

2.3 Unjust Enrichment. The actions of the Plaintiffs, as set forth hereinabove,

will result in their being unjustly enriched should they succeed in their foreclosure action
against Bremerton Ice Arena, Inc., as RV provided, at the inducement of Haselwoods, the
building which houses the Bremerton Ice Arena, and for which RV has not been paid.

24  Fraudulent Inducement. Haselwoods contend that they never intended to

be responsible for, or see to the fact that RV would be paid for its materials and labor

provided under contract with Bremerton Ice Arena, Inc., then the act of creating and allowing
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Exhibit 1 to be delivered to RV would constitute a fraudulent act by the plaintiffs Haselwood,

and which proximately caused damages to RV as set forth hereinabove.

2.5  Lien Foreclosure The court should determine that the interests of Plaintiffs
Haselwood and Defendants are junior and subordinate to the interest of RV Associates, Inc.
in the property and award RV its interest and aftorne_ys fees as part of its lien.

3. CROSS-CLAIM AGAINST DEFENDANT STIRNCO STRUCTURES

31 Lien Priority By way of cross claim as to Defendant; STIRNCO STEEL
STRUCTURES, INC., a Washington corporation; the court should determine that the
interests of RV Associates, Inc. in the property is senior to the interests of Plaintiffs and
Defendant Stirnco in this matter.

4. CROSS-CLAIM AGAINST DEFENDANT, CITY OF BREMERTON

4.1 FIRST CAUSE OF ACTION

4.1.1 Defendant City of Bremerton, (“City”) entered into an agreement with
Bremerton Ice Arena and Haselwoods for construction of an ice arena on property owned by
the City of Bremerton. In consideration for construction of the ice arena, the City required
that the improvements to be constructed ‘become the property of the City.

4.1.2 The City violated RCW 60.28 (Public Works Retainage Statute) and RCW
39.08 when it failed to require Bremerton Ice Arena and Haselwoods to provide a bond and
other sufficient surety guarantying payment to RV. The City also violated the retaining
statute by failing to require that Bremerton Ice Arena and Haselwoods maintain a retainage
account for the benefit of RV Associates, Inc. and others.

4.1.3 Bremerton Ice Arena is insolvent and has defaﬁlted on its loan with Plaintiffs

Haselwood. Because the City violated the above referenced statutes by not requiring
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Bremerton Ice Arena to provide adequate surety to ensure that RV Associates, Inc. and other
contractors were paid, RV Associates, Inc. is without a remedy. RV Associates, Inc. has
been unable to foreclose on its lien as this property is owned by the City of Bremerton. The
purpose of the ‘Public Works Retainage Statute and the Public Works Bonding Statute is to
provide a payment mechanism for contractors doing work on public property.

4.1.4 RV Associates, Inc. is owed monies for work performed on this project which
monies are liquidated. In addition, RV Associates, Inc. is entitled to prejudgment interest
and attorneys’ fees.

4.2 SECOND CAUSE OF ACTION

4.2.1 The City and Haselwoods entered into an agreement allowing Bremerton Ice
Arena and Haselwoods to occupy public property for a period of years in return for building
improvements that ultifnately would become the property of the City of Bremerton.

4.2.2 In its franchise agreement, the City required Plaintiffs and Bremerton Ice

~ Arena to keep the property free and clear of all liens. Defendant RV Associates, Inc. was a

third party beneficiary of this contractual provision.

4.2.3 As a result of non-payment, RV Associates, Inc. caused a lien to be filed on
this property. Th;e presence of this lien and others were known to the City.

4.2.4 The City has refused to enforce its contractuél» provisions with Bremerton Ice
Arena and Haselwoods requiring that the liens be satisfied.

4.2.5 As a result of the City’s breach of its franchise agreement for which RV
Associates, Inc. is a third party beneficiary, RV Associates, Inc. has not been paid for work
performed on the project.

WHEREFORE, Defendant RV Associates requests the following relief:
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1. For dismissal of Plaintiffs’ complaint with prejudice.

2. For judgment on the counterclaim of RV Associates, Inc. against Plaintiffs in
the amount of its lien as well as prejudgment interest and attorneys’ fees.

3. For judgment against Defendant Stirnco in its cross-claim that the lien of RV
Associates, Inc. is paramount and superior to that claim by Stirnco.

4. For judgment against the City based upon the City’s failure to comply with
the public works statutes and its failure to enforce its agreement with Plaintiffs for which RV
Associates, Inc. is a third party béneficiary

5. For such other relief as the Court deems appropriate.

DATED this day of March 2, 2006.

BROUGHTON & SINGLETON, INC. P.S.

WILLIAM H. BROUGHTON, WSBA #8858
Attorneys for Defendant RV Assoc., Inc. P.S.
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COURT OF APPEALS - DIVISION II
OF THE STATE OF WASHINGTON

Charles C. Haselwood, et ux., )
) No. 33910-2-I
Respondent, )
) DECLARATION OF
) MAILING '
)
RV Associates, Inc., )
)
Petitioner, )
. )
and )
)
and City of Bremerton, )
)
Respondents. )
)

Maureen E. Ahern, under penalty of perjury under the laws of the
State of Washington, hereby declares as follows:

1) That I am over the age of eighteen (18) yearé, not a party to
this action, and am competent to make this declaration;

ii) That on March 2, 2006, I caused the following document:
Brief of Petitioner, along with this Declaration of Service to be sent via

first class mail to the following:

David R. Riley, Jeffrey L. Tolman
Weinstein & Riley, P.S. P.O. Box 851
2101 4™ Avenue Suite 900 Poulsbo, WA 98370

Seattle, Washington 98121-2339 Attorney for Receiver
Attorneys for Frontier Bank
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Kenneth Kambich, Charles M. Granoski Jr, WSBA
Shiers Chrey Cox Digiovanni Zak & #5991

Kambich LLP 2626 N Pearl
600 Kitsap Street Ste 202 Tacoma WA 98407
Port Orchard WA 98366 Attorney for Defendant Stirnco
Co-counsel for Plaintiffs
Kenneth W. Masters David Horton .
241 Madison Ave. North 3212 NW Byron St.
Bainbridge Island, WA 98110 Silverdale, WA 98383
Co-counsel for Plaintiffs Attorney for Defendant Intervenor
/City of Bremerton

DATED this 2nd day of March, 2006 ?ﬂ

Maureen E. Ahern
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