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IDENTITY OF PETITIONERS

The Estate of Charles C. Haselwood and Joanne L.
Haselwood seek review. Mr. Haselwood died while the
appeal was pending. The appellate court granted a motion
to substitute the Estate.

CITATION TO COURT OF APPEALS DECISIONS

Haselwood v. Bremerton Ice Arena, Inc., et al., 137 Wn.
App. 872, 155 P.3d 952 (2007); Order Denying -
Reconsideration (June 12, 2007). (Copies attached.)

INTRODUCTION

Fundamental to both the rule of law and the separation of
powers is this Court’s oft-repeated principle that courts must read
the plain language of an unambiguous statute literally — it means
exactly what it says. But here, the appellate court found “overly
literal” the trial court’s plain reading of RCW 60.04.061, which gives
priority to mechanics’ or materialmen’s liens “upon any lot or parcel
of land.” 137 Wn. App. at 888. Although the appellate court agreed
with the trial court (and with this Court's precedents) that
Respondent RV Associates’ lien could not attach to publicly-owned
real property, it nonetheless stated: “That RV Associates’ lien did
not attach to the underlying realty does not mean that the lien is not
on a lot or parcel of land.” 137 Wn. App. at 887. This badly
misconstrues an important Washington statute for the first time.

The Court should accept review.



ISSUES PRESENTED FOR REVIEW

1. In reviewing a partial summary judgment on discretionary
review, may the appellate court reverse on grounds not argued in
the trial court or raised for the first time in an appellate reply brief?
2. Does RCW 60.04.061 (giving priority to the lien “upon any lot
or parcel of land” authorized in RCW 60.04.051) also prioritize the
lien “upon the improvement” authorized in RCW 60.04.0217

3. Where, as here, the Legislature writes two statutes using
different language to describe two types of liens (i.e., a lien “upon
any lot or parcel of land” vs. a lien “upon the improvement”) should
courts presume that the Legislature meant two different things?

4. Is it “absurd” to conclude that a statute giving priority solely
to liens “onn any lot or parcel of land” gives no priority to other
liens not mentioned in the statute?

5. Has the appellate court improperly rewritten the statues even
though the lienor simply failed to invoke its statutory remedy under
RCW 60.04.221 when the owner at whose instance the work was
performed (BIA) failed to pay and declared bankruptcy?

6. Assuming arguendo that none of the above requires reversal
and that the trial court on remand finds removal equitable, is RV

Associates restricted to removal under RCW 60.04.0517



STATEMENT OF THE CASE

The Haselwoods loaned millions of dollars for Bremerton Ice
Arena, Inc. (BIA) to build and run an ice arena in Bremerton." The
City agreed that BIA could use its land under a 10-year concession
agreement, renewable for up to 50 years, in return for which the
City could use the ice arena, and at the end of which the City would
own the ice arena. The concession agreement expressly is not a
lease or other conveyance of any real property rights, and BIA
expressly may not authorize liens on the City’s real property.

The Haselwoods’ loans were secured by a deed of trust and
UCC-1 filings (collectively, “security interest’). The City expressly
agreed to subordinate any interest it might have to the Haselwoods’
security interest. The BIA likewise subordinated any interests it had
to the Haselwoods’ security interest. The Haselwoods first
recorded their security interest on September 13, 2002.

BIA hired various contractors. RV Associates alleges that it
delivered equipment to the site beginning on September 6, 2002
and that some of its workers did some clearing and grubbing from

September 10 to 12, 2002. RV recorded its lien in July 2003. RV

' The Brief of Respondent (BR) provides record cites. Here we give a
brief summary, together with an analysis of the appellate court’s opinion.



bid $441,716, but claims disputed “change orders” bringing the total
to $669,382, of which BIA failed to pay only the last $101,905.
Thus, it would appear that RV was paid long ago for its alleged
work between September 6 and 12, 2002.

BIA defaulted on the loans in August 2003. The Haselwoods
sought judicial foreclosure of their security interest. The trial court
first ruled that RV’s liens could not attach to the publicly-owned real
property, a ruling consistent with this Court’s precedents, which the
appellate court affirmed. The trial court reserved ruling on whether
RV’s lien could attach to the improvements.

The trial court subsequently ruled that regardless of whether
RV had a lien on any improvements, without a lien on the real
property RV's lien cannot relate back under RCW 60.04.061, which
is plainly limited to liens on real property:

The claim of lien created by this chapter upon any lot or

parcel of land shall be prior to any lien, mortgage, deed of

trust, or other encumbrance which attached to the land
after or was unrecorded at the time of commencement of

labor or professional services or first delivery of materials or
equipment by the lien claimant. [Emphasis added.]

As a result, the trial court ruled that RV's lien — if any — is
subordinated to the lenders’ security interest. Several issues

remain — such as whether RV has any lien on the improvements.



RV obtained discretionary review of the partial summary
judgment ruling. When the parties appeared for oral argument in
the Court of Appeals, one member of the panel was absent. When
the missing judge arrived about 40 minutes later, the panel seemed
somewhat confused about the issues in the case. The resulting
publishéd opinion reflects this initial confusion.

Perhaps the appellate court held that even though RV has
no lien on the publicly-owned lot or parcel of land (137 Wn. App. at
883-84) § .061 nonetheless prioritizes whatever lien RV might have
on the improvements, in spite of the plain l[anguage limiting priority
to liens on a lot or parcel of land? Or perhaps the court held that
even though RV could not lien the publicly-owned property, “That
RV Associates’ lien did not attach to the underlying realty does not
mean that the lien is not on a lot or parcel of land™? 137 Wn. App.
at 887. Since this is a non sequitur, perhaps the appellate court
held that a lot or parcel of land is not real property?

The appellate court’'s decision is self-contradictory, so the
Haselwoods moved for reconsideration asking the court at the very
least to clarify its decision. See Motion for Reconsideration.

Finding substantial issues in the motion, the court called for RV’s



response, and the Haselwoods replied. The appellate court
nonetheless denied the motion without comment.

The Haselwoods, the trial court, and the public are all left
with a paradoxical published opinion that while RV has no lien on
the publicly-owned property, a prioritizing statute expressly limited
to liens “on a lot or parcel of land” (§ .061) somehow prioritizes
RV’s (as yet undetermined) alleged lien on improvements. The
opinion also suggests that a lienor need not use the established
method for getting paid in these circumstances, § .221. The Court
should accept review to alleviate this confusion.

ARGUMENT WHY THE COURT SHOULD ACCEPT REVIEW
The Court should accept review under RAP 13.4(b)(1), (2) &

(4). The appellate decision conflicts with decisions of this Court
requiring that courts interpret unambiguous statutes literally — to
mean exactly what they say. The decision conflicts with other
appellate court decisions that require strict construction of RCW
Chapter 60.04 where, as here, the issue is whether the lien
attaches. Finally, the published opinion badly misconstrues a very
important Washington statute for the first time, raising an issue of

substantial public interest that this Court should determine.



A. The appellate decision conflicts with decisions of this
Court applying the fundamental rule of law that
unambiguous statutes literally mean what they say.

While the appellate court finds no ambiguity in RCW
60.04.061, it nonetheless derides as “overly literal” the trial court’s
plain reading of a statute giving priority solely to liens “upon any lot
or parcel of land.” Contrast 137 Wn. App. at 888 from § .061. Yet
this Court consistently requires a literal reading of unambiguous
statutes: they mean exactly what they say. See, e.g., In re Recall
of Pearsall-Stipek, 141 Wn.2d 756, 767, 10 P.3d 1034 (2000)
(quoting In re Custody of Smith, 137 Wn.2d 1, 8, 969 P.2d 21
(1998)); Sidis v. Brodie/Dohrmann, Inc., 117 Wn.2d 325, 329,
815 P.2d 781 (1991) (quoting City of Snohomish v. Joslin, 9 Wn.
App. 495, 498, 513 P.2d 293 (1973) (“The first rule for judicial
interpretation of a statute is that the court should assume that the
legislature means exactly what it says”)). The relation-back statute
simply says nothing about liens solely “upon the improvement.”

The appellate decision conflicts with the primary rule of
statutory construction.  This fundamental principle preserves
separation of powers and the rule of law. This Court should accept
review of this published appellate decision conflicting with many

decisions forbiddihg rewriting unambiguous statutes.



B. The appellate decision conflicts with other appellate
court decisions holding that RCW Chapter 60.04 is
strictly construed as to whether a lien attaches.

The central issue in RV’s appeal was whether and to what its
lien attached. The trial court correctly held that it cannot attach to
public property, so it cannot relate back under § .061. While
agreeing that the lien could not attach to public property, the
appellate court nonetheless reversed, purporting to ‘“liberally”
construe the statute in order to permit relation back despite the
plain language of § .061. 137 Wn. App. at 882, 887.

Yet Division Two had previously held that courts must strictly
construe the statutes when determining whether a lien attaches:

- Although RCW 60.04.900 states that the lien statutes are to
be liberally construed to provide security for all parties
intended to be protected by their provisions, case law has
established that mechanics’ and materialmen’s liens are
creatures of statute, in derogation of common law, and
therefore must be strictly construed to determine whether a
lien attaches. ... One claiming the benefits of the lien

must show he has strictly complied with the provisions of the
law that created it. . ..

Lumberman’s of Wash., Inc. v. Barnhardt, 89 Wn. App. 283, 286,
949 P.2d 382 (1997) (citations omitted). Indeed, although the
appellate court here correctly noted that it must “strictly construe
lien statutes because they derogate the common law,” it also noted

that RCW 60.04.900 requires liberal construction of some “sections



of the act . . . to provide security for all parties the provisions
intended to protect.” 137 Wn. App. at 882 (citing Willett v. Davis,
30 Wn.2d 622, 628-29, 193 P.2d 321 (1948)). The opinion seems
to turn on this latter “liberal construction” principle.

But the fundamental question was whether RV’s lien
attached to real property. 137 Wn. App. at 882, 888. This question
falls squarely within the Lumberman’s rule that courts must strictly
construe the statutes in determining whether a lien attaches. This
Court should accept review to resolve this conflict.

C. This Court should accept review of the published

appellate decision misconstruing an important
Washington statute for the first time.

Although relatively few decisions substantively address
RCW Chapter 60.04, this is likely one of the most frequently used
lien statutes in Washington.? A new published opinion in this area
may thus have a disproportionate effect. A fatally flawed
interpretation like this one could potentially wreak havoc.

The fatal error arises at 137 Wn. App 887 (emphasis ours):

The Haselwoods emphasize that RCW 60.04.061

establishes priority for a claim of lien “upon any lot or parcel
of land,” concluding that the legislature restricted that

2 While roughly two dozen cases cite the statute, only a handful
substantively construe it.



section’s relation-back provisions to liens on real property.
That RV Associates’ lien did not attach to the underlying
realty does not mean that the lien is not on a lot or
parcel of land. RV Associates performed work and
installed materials on a parcel of the City’s land. But for
the agreement between BIA and the City that all the
improvements would remain the personal property of
BIA, the work RV Associates performed would have
become a part of the realty and inured to the City’s
benefit. Even though the agreement designates the
improvements as personal property, the ice arena is
nonetheless permanently situated on the City’s real
property. Under these circumstances, where the
improvement cannot reasonably be treated as anything -
but a permanent structure, it is reasonable to conclude
that the lien is “upon a parcel of land” within the
meaning of RCW 60.04.061 because the lien attached to
a permanent improvement on the lot.

There are many problems here. First, if “but for the agreement”
RV’s work “would have become part of the realty and inured to the
City's benefit,” then “but for the agréement” the improvements
would have attached to and become a part of the public’s property,
preventing RV's lien from attaching even to the improvements.
See, e.g., 137 Wn. App. at 884 (“Our Supreme Court has held,
without exception, that public property is not subject to any lien”)
(citing Hall & Oswang v. Aetna Cas. & Sur. Co., 161 Wash. 38,
296 P. 162 (1931)). Thus, the appellate decision proves too much.

Second, the appellate court appears to have “assumed”

resolution of an issue on which the trial court never ruled:

10



. . . the ice arena is nonetheless permanently situated on
the City’s real property. Under these circumstances, . . . itis
reasonable to conclude that the lien is “upon a parcel of
land” within the meaning of RCW 60.04.061 because the
lien attached to a permanent improvement on the lot.

137 Wn. App. at 887 (emphasis ours). But the trial court has yet to
resolve whether RV has a lien on any improvement. RV worked on
the City’s land, not on the ice arena, so it is highly doubtful that the
trial court could find a lien attaching to the arena itself. The
appellate court badly overstepped in making this assumption.

Third, none of this answers why a statute giving priority to
liens “upon any lot or parcel of land” also prioritizes a lien solely
“upon the improvement.” The appellate court's determination to
bypass or undermine the provisions of the concession agreement
designating the ice arena as BIA’'s personai property is as
unavailing as it is unlawful. The sole reason that RV'’s lien is not
“‘upon any lot or parcel of land” is that the parcel of land at issue
here belongs to the City. The appellate court correctly agreed with
the trial court that mechanics’ and materia!mén’s liens cannot
attach to public property under this Court’s precedents. This is
wholly consistent with the concession-agreement Ilanguage
forbidding BIA (which ordered and benefited from RV’s work) from

placing or allowing any liens on the public’'s property. But it is this

11



Court's longstanding precedents — of which the Legislature is
presumed to have known when it amended RCW Chapter 60.04 in
1991 — that result in RV's inability to attach its lien.

A statute like § .061 saying the “claim of lien created by this
chapter upon any lot or parcel of land shall be prior . . .” cannot be
“construed” (whether liberally or otherwise) to prioritize a lien solely
“‘upon the improvement.” This is true whether RCW Chapter 60.04
creates only one lien (which sometimes reaches the property) or
two liens, one on the real property and one on the improvements
(which seems obvious, since the Legislature used two statutes — §§
.051 & .021 — and different language). Either way, the appellate
decision is confusing at best.

CONCLUSION

For the reésons stated above, the Court should accept

review to reinstate the trial court’s correct ruling.

Y
DATED this YO day of July, 2007.
' Wiggins&Masters,/: Te. N

Kenﬁérhj&FMasters/wssA 22338
Shelby’R. Frost Lemimel, WSBA 33099
241/ Madison Avenue North

Bainbridge Island, WA 98110
(206) 780-5033
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RV AS S.OCIATES, INC., a Washington
corporation,

Appellant,
City of Bremerton,

Intervenor.

HOUGHTON, CJ.-- Inan action to foreclose on Chuck® and Joanne Haselwood’s deed
of trust, RV Associates, Inc., claimed that its mechanic’s lien had priority because RV Associates
furnished equipment to the job site before the Haselwoods recorded thé deed of trust. RV ‘
Associates appeals from the trial cbﬁrt’s judgment in favor of the Haselwoods. We agree with

| the trial court that the mechanic’s lien cannot reach the City of Breinerton’ s réal property, but we
disagree that the lien is not entitled to priority under RCW 60.04.061. We also hold that the trial
court did not abuse its discretion in denying RV As’séciates’ motion for leave to amend its |
pleadings. We afﬁrrh in part, reverse in part, and remand.

| FACTS
CONCESSION AGREEMENT
'In April 1971, the U.S. Secretary of the Interior deeded 17.6 acres of land to the City for
use as a public park and recreation area.v The deed prohibited the City from leasing the land
except to another government agency; however, the deed authorized the City to provide
recreational facilities and services by entering into private concession agreements, subject tp the

approval of the Secretary of the Interior.

1 Chuck Haselwood died on November 20, 2006. We therefore refer to Joanne Haselwood and

the estate of Chuck Haselwood, collectively, as “the Haselwoods.”
2



No. 33910-2-II

- Qn August 9, 2002, the City entered into a concession agreement (the agreement) with
Bremerton Ice Arena, Inc. (BIA) to construct and operate.an_ indoor ice arena on the former
federal lands. The agreement provided that BIA would not obtain fee ownership or any
leasehold interest in the underlying realty, but it wouid own the improvements during the term of
- the agreement and would Be entitled to possess tliern exclusively.

The BIA and the City designated BIA as the developer, solely responsible for obtaining
ﬁnancing, and referred to the project as a private works project. The agreement also noted that
BIA had no authority to place liens on the City’s interest in the premises. But the agreement
designated the improvements and BIA’s personal property on the premises as ccllateral and
authorized BIA to pledge the collateral, as well as BIA’s interest in the agreement, as security to
obtain financing. Aithough affixed to the realty, the improvements would remain personal
property and a lender re.alizing on the collateral would be entitled to remove the improvements,
including the building facility.

The agreement was to be in effect for 10 years, with BIA retaining the option to renew
the agreement for four consecutive 10-year periods. 'When the agreement terminated, ownership

- of the improvements would revert to the City. The agreement speciﬁed.th‘at it was expressly
made for the sole benefit of BIA and the City with no intention to create any third party rights. -
| | FINANCING THE PROJECT

The Haselwoods agreed to provide financing for the project. In exchange for a
$3,775,000 loan at‘ 10 percent interest, BIA executed a promissory note, a commercial security-
agreement, and a deed of trust. The deed of trust purported to secure the loans ‘ny the real

property at the ice arena location. -
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In addition, Gregory and Deborah Meakin, president and secretary, respeétively, of BIA,
* executed a commercial guarantee and a hazérdous substances certificate and indemnity. .The
Haselwoods recorded the deed of trust, and the hazardous substances certificate and indemnity
on September 13, 2002.

BUILDING THE PROJECT |

BIA engaged The Wootan Group to serve as constrgction manager and géneral confracfor
for the ice arena project. RV Associates submitted a bid for clearing, ei;caVating, grading and
backfilling the 'site, as well as installing drainage, water and sewer lines, and a storm system,

quoting é $441,716 base bid. The Wootan Group awarded RV Associates a private works
contract dated August 17, 2002, which called for RV _Associates to commence work on |
Sepfember 9,2002.

'RV Associaf_es delivered equipment to the site on September 6. On September 9, The
Wootan Group sent a notice to progeed‘a'nd intent to award the contract to RV Associates based
on its bid. RV Associates: and BIA executed their contract on September 20.

After construction commenced, the Wootan Group made a number of changes to the
- plans and specifications affecting the cost of RV Associateé’ work. RV Associates claimed that
BIA failed to pay $101,905.30 required by the agreement. Aécordingly, RV Asso.ciates recorded

‘amechanic’s lien against BIA and the ice arena on July 14, 2003.

2 BIA later executed a second promissory note to the Haselwoods in exchange for $769,821.03 at
10 percent interest, secured by the original deed of trust and security agreement. The second
note was then consolidated with the first and BIA executed a third promissory note for
$4,544,821.03 at 10 percent interest, secured by the same documents. '

. : 4 :
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FORECLOSURE PROCEEDINGS

BIA defaulted on the Haselwoods’ promissory note. The Haselwoods filed a complaint 7
for foreclosure against BIA, the Meakins, RV Associates, and numerous other creditors with
interests in the ice arena. They sougﬁt a default judgment against BIA, a declaration that_its
security interest was prior to all other liens on the property, and a decree of foreclosﬁre
authorizing a sale of the property.

RV Assdciates filed an answér, counterclaim, and cross-ciaim, in which it claimed its
mechanic’s lien was superior to all other claims and liens on the property. RV Associates
claimed prioﬁty under RCW 60.04.061 because it delivered equipment ‘;o the construction site on
September 6, one week before the Haselwoods recorded the deed of trust. Accordingly, RV
Associates sought a judgmeﬁt againsf BIA for $101,905.30 plus lé percent interest, costs and
attorney fees, a déclaration that its mechanic’s lien was superior to all other claims on the
property, and a foreclosure sale.

RV Associate.s'moved for summary judgment againét BIA, declaring its lien to be senior.
The Haselwoods opposed the motion, arguiﬁg that the parties disputed the extent of BIA’s
obligation and that the property subject to the lien was public propérty and therefore could not
have a lien attached to it. In response, RV Associates argued that the real propérty could have a
lien aﬁéoh because the City held the land in a proprietary capacity.

The triai court granted the motion for summary judgment in part, ruling that RV
Associates’ li¢n did not attach to the underlying realty or the concession agreement, but it “may
aﬁach to certain improvements to the facility commonly known as the Bremerton Ice Arena

pursuant to furthier Order of the Court.” Clerk’s Papers (CP) at 609-10.
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After moving for summary judgment but before the trial court issued its order, RV
Associates moved for an order allowing it to remove its improvements. In the event the
mechanic’s lien did not attach to the unde_:rlying realty, RV Associates claimed it had statutory
aufhority to remove its improvements to satisfy its lien under RCW 60.04.05 1 The City
intervened in the action and opposed the motion to remove, argﬁing thei_t removal could not be
accomplished Withou;c injury to the underlying realty. The Haselwoods also opposed the motion.
The trial court found that there were several contested factual issues and set a hearing.

The Haselwoods then sought summary judgment on the removal issue, arguing that -
removal is only available to a lien claimant who has prfority and that RV Associates did not have
priority because its lien was not ““upon any lot or parcel of land”” as RCW 60.04.051 required.
CP at _1063.> The trial court ultimately granted the Haselwoods’ motion for summéry judgment,
deciding that removal is only a{failable to a lien claimant who has ﬁriority and that RV
Associates® lien was junior to the Haselwoods’ deéd of trust.

RV Associates then sought leave to file an amended counterclaim and cross-claim,
adding additional allegations against the Haselwoods for breach of contract, promissory estoppel,
negligence, unjust enrichment, and fraudulent inducement. RV Associat_e\s also wanted to add
claims against the City as a third party beneficiary of the concession agreement and for its failing
to require a bond and retainage. ‘Both the Haselwoods and the City opposed the motion, arguing
that amendment would be prejudicial and that the proposed amendments would be futile. The
trial court denied RV Associates’ motion for leave to amend.

The trial court entered a judgment and final decree of foreclosure in favor of the

. Haselwoods in September 2005. We granted RV Associates’ motion for discretionary review.
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ANALYSIS

RV Associates first contencis that the trial court erred in granting summary judgment in
favor of the Haselwoods because it misconstrued and misapplied the statute govefning
mechanic’s liens.

We review an order gfanting summary judgment de novo, engaging in the same inquiry
as the trial court, cdnsideriﬁg all the facts and reasonable inferences in the light most favorablé to
the nonmoving party. Simpson T aéoma Kraft_ Co. v. Dep’t of Ecology, 119 Wn.2d 640, 646, 835
P.2d 1030 (1992). A court may grant summary judgment only when there is no genuine issue as
to any material fact and the moving party is entitled to judgment as a matter of law. Simpson,
119 Wn.2d at 646. We review legal questions de riovo. Mdnningz‘on Carp_ez‘s, Inc. v. Hazelrigg,
94 Wn. App. 899, 904, 973 P.2d 1103\\(1999). | | |

~The disf)ute centers on the parties’ compeﬁng interpretations of the mechénic’s lien |
statute. RV Associates qlaims that its lien reaches BIA’S interest in the ice arena and the
concession agreemént, entitling it to remove its imbroveménts even if the underlyihg real
property is not subject to the lien.

Reéolving this dispute requires us to interpret the mechanic’s lien statute. We review
stétufory interpretation decisions de novo as questions of law. W. Telepage, Inc. v. City of
-Tacoma Dep’t of F fn., 140 Wn.2d 599, 607, 998 P.2d 884 (2000). We must “‘discehi and
implement the intent of the legislature.”” City of Spokane v. Spokane County, 158 Wn.2d 661,
673, 146 f’.Bd 893 (20(56) (quoting City of Olympia V. Drebiék, 156 Wn.2d 289, 295, 126 P.3d
802 (2006) (internal quotatior‘; marks omitted). In. doing so, we must give effect to a statute’s

meaning plain on its face. McGinnis v. State, 152 Wn.2d 639, 645, 99 P.3d 1240 (2004).
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We derive the plain meaning from the relevant statute and any related statutes that '
disclose legislative intent about the questioned provision. Dep’t of Ecology v. Campbell &
Gwinn, L.L.C., 146 Wn.2d 1, 11,43 P.3d 4 (2002). “Statutory provisions must be fead in their
entirety énd conétrued together, not piecemeal.” ITT Rayonier, Inc. v. Dalman, 122 Wn.2d 801,
807, 863 P.2d 64 (1993). Legislative definitions set forth in the statufe control but absent a
- statutor}; definition, we may give a term its piain meaning by reférenc_e to a standard dictionary.

Fraternal Order of Eagles, Tenino Aerie No. 564 v. Grand Aerie of Fraternal Order of Eagles,

148 Wn.2d’224, 239, 59 P.3d 655 (2002). However, we should not read a statute literally if

unlikely, absurd, br strajnéd consequences resulf. Whatcom County v. City ‘of Bellingham, 128
-Wn.2d 537, 546, 909 P.2d 1303 ‘(1‘996).

Where a statute has more than one reasonable mearﬁrig, itis ambiguous and we may use
aids in construing it, including iegislative history. Dep’t of Ecology, 146 Wn.2d at 12. Buta
statute is not ambi‘guous.simply because we can conceive different interpretations. Fraternal
Order of Eagles, 148 Wn.2d at 239-40.

We étrictly coﬁstme lien statutes becéuse they derogate the éommon law. Willett v.
Dévz’s, 30 Wri.iZd 622, 628-29, 193 P.2d 321 (1948). At the same time, RCW 60.04.900 instructs
us to construe sections of the act liberally to provide security for all parties the provisions are
intended to protect. See Lumberman’s of Wash., Inc. v Barnhardt, 89 Wn. App. 283,286, 949
P.2d 382 (1997). | o

SCOPE OF RV ASSOCIATEs’ LIEN .
First, characterizing BIA’S interest in the ice arena as a leasehold, RV Associates argués

that its lien attaches to BIA’s interest in the improvements. The Haselwoods concede that RV
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Assoéiates may have a lien on the improvements but then counter that the mechanic’s lien statute
- provides no remedy here.

_ [;nder RCW 60.04.021, any person who furnishes labor, professional services, materials,
or equipment to improve real property shall have a lien on the improvement for the contract price
of the labor, services, materials, or equipment furnished at the instance of the> owner or the
owner’s agent. Courts have construed prior versions of this statute to limit the attachment of the
lien to the interest éf the person wi;o requests the labor or materialé, or that person’s agent. W.T.
Watts, Inc. v. Sherrer, 89 Wn.2d 245, 248, 571 P.2d 203 (1977). RCW 60.04.051 codifies this
cOmmon law limitation: “The lot, tract, or parcel of land which is improved is subject to a lien to

‘the extent of the interest of the owner at whose instance, directly or through a common law or
construction agent the labor, professional services, equipment, or materials ‘Were furnished.”

The agreement with the City establishes the éxtent of BIA’S interest in the ice arena. The
concession agreement providéd that the City would retain fee title to the underlying realty while
BIA Woﬁld own the imprévements constructed on the realty as personal property for thé teﬁn o'f’
the éontracf.3

Additionally, BIA and the City agreed that the construction of improvements on the

property would be BIA’s development project and that the City would not be an owner, partner,

3 See, e.g., CP at 263: “Premises does not include the fee ownership or leasehold interest of the -
real property upon which the Improvements are located” and “any and all development and
construction of improvements to the Premises are owned by CONCESSIONAIRE during the
term of this Agreement.”; 2 CP at 277: “[T]he Collateral shall remain personal property even
though the trade fixtures may be affixed to or placed upon the Premises.”; 2 CP at 280: “Itis
mutually understood and agreed that the real property constituting the Premises of this
Agreement is the real property of the CITY and that all improvements to said real property shall
revert to the CITY at the termination of this Agreement.”

S ‘ o
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or joint venturer, or have any involvement in construction. BIA therefore did not act as the
City’s agent in constructing the ice arena.

Thus, under the terms of the agreemént, BIA never had and never would acquire any
interest in the underlying realty. The extent of BIA’s interest Was. an ownership interest in the
ice arena itself and all its incidental improvements as personal property. iAccordingly, under
RCW 60.04.051 and the concession agreement, RV Assogiates’ lien could attach only to the |
| 'improvements, not the underlying realty. i

Nevertheless, RV Associates argues that its lien attaches to the real property underlying
the ice arena because the City owns the realty in a proprietary éapacity. The Haselwoods
respond that public property cannot be subject to a mechanic’s lien. We agree with the
Haselwoods.

Washington has never recognized an exception \t‘o the rule that public prdperty is not
subject to a mechanic’s lien. See Hall & Olswang v. Aetna Cas. & Sur. Co., 161 Wash. 38,47,
296 P 162 (1931). In Hall, our Supreme :Coul.'t. observed that the legislature enacted statutes
requiring a reserve fund on public works projects in order to compensate for the “aln;kost '
universally accepted rule” that public property éaﬁnot be subject to a lien. 161 Wash. at 47.
'Washington courts continue to follow this precedent. See Hewson Constr., Inc. v. Reintree
Corp., 101 Wn.2d 819, 828-29, 685 P.2d 1062 (1984); 3A Indus., Inc. v. Turner Constr. Co., 71
Wn. App. 407, 411, 869 P.2d 65 (1993); Farwest Steel Corp. v. Main]ine Metal Works, Inc., 48
Wn. App. 719, 729, 741 P.2d 58 (1987).

RV Associates urges us to adopt the rule established by the/Pennsylvania Supreme Court

in American Seating Co. v. Philadelphia, 434 Pa. 370, 256 A.2d 599, 601 (1969), which held that
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pﬁblic property can be subject to a lien if the municipality holds the property in a proprietary
capacity. But the argument does not persuade us.t

Our Supreme Court has held, without exception, that public pfoperty is not subject to any
lien. Hall, 161 Wash. 38. This rule lies in equity because the legislature has provided other
forms of protection for individuals who contract with government entities, including the bond
and retainage requirements for public works projects set forth in chapter 60.28 RCW.
Contractors are sufﬁciently protected without carving out an exception to the rule that f)ublic
property is immune to liens. /
Accordingly, the extent of RV Associatés? possible lien is limited to the improvements

designated as BIA’s personal property in the agreement and it does not reach the underlying real

property the City owns.

‘A review of the case law reveals no instance in which another jurisdiction has followed the
American Seating rule. See, e.g., North Bay Const., Inc. v. City of Petaluma, 143 Cal. App. 4th
552, 49 Cal. Rptr. 3d 455, 460-61 (Cal. Ct. App. 2006) (holding distinction between proprietary
and governmental purposes was abolished by the legislature); City of Westminster v. Brannan
Sand & Gravel Co., 940 P.2d 393, 395-96 (Colo. 1997) (refusing to depart from the common law
rule that public property is not lienable); Dep 't of Community Affairs. & Econ. Dev. v. M. Davis
& Sons, Inc., 412 A.2d 939, 941-42 (Del. 1980) (construing lien statute strictly and concluding
that in the absence of statutory language to the contrary, public property is not lienable); but see
Comstock & Davis v. City of Eden Prairie, 557 N.W.2d 213 (Minn. Ct. App. 1997) (when lien
statute exempts property held for a public purpose, lien can attach to public land held in a
proprietary capacity). Although several jurisdictions held prior to American Seating that public
property held in a proprietary capacity is subject to execution, those cases have not generally

" been followed in recent years. See, e.g., Kerr v. New Orleans, 126 F. 920 (5th Cir. 1903); City of
Bradenton v. Fusillo, 134 Fla. 759, 184 So. 234 (1938); City ofHazardv Duff, 287 Ky 427,154

S.W.2d 28 (1941).
11
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PRIORITY

Next, RV Associates argués that its lien is senior to the Haselwoods’ deed, of trust under
' the “relation-back” statute, RCW 60.04.061, because it delivered equipment to the construction -
site on September 6, 2062, a week before the Haselwoods recorded the deed of trust. The
- Haselwoods counte\r ;chat the mechanic’s lien is junior becaﬁse it did not attach to the publicly-
owned reél property and therefore the relation-back statute does not apply.

RCW 60.04.061 provides: |

The claim of lien created by this chapter upon any lot or parcel of land shall be

prior to any lien, mortgage, deed of trust, or other encumbrance which attached to

the land after or was unrecorded at the time of commencement of labor or

professional services or first delivery of materials or equipment by the lien

claimant. '

To support its interpretation of this section, the Haselwoods assert that chapter 60.04
RCW establishes two kinds of liens, one on improvements and one on real property, and tﬁat the
statute prdviding priority as of the commencement of work only applies to liens on real property.
But this interpretation does not convince us. Thé “claim of lien” referred to in the relation-back
statute is singular, implying that chapter 60.04 RCW crea‘;es only one kind of lien. Furthermore,

when we read the mechanic’s lien statute as a whole, it ciearly establishes a single lien that

attaches to the realty through the improve:ment.5

S RCW 60.04.021 authorizes any person who furnishes labor, materials, professional services, or
equipment for the improvement of real property to place a lien upon the improvement. Under
RCW 60.04.171, the lien may be enforced in a foreclosure action in which the court has the
power to order the property sold to satisfy the lien. RCW 60.04.031 establishes how the lien
shall be created and provides sample notices, all of which indicate that the person supplying
professional services, materials, or equipment may file a lien against the property in the event of
nonpayment. Finally, RCW 60.04.051 establishes that there is one lien, which ordinarily
attaches to real property; but in the event the lien is unable to attach to the real property, the
obligation may be enforced by removing the improvement. These provisions contradict the

12
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RCW 60.04.011(5) defines improvements as:
(a) Constructing, altering, repairing, remodeling, demolishing, clearing, grading,
or filling in, to, of, or upon any real property or street or road in front of or
adjoining the same; (b) planting of trees, vines, shrubs, plants, hedges, or lawns,
or providing other landscaping materials on any real property; and (c) providing
professional services upon any real property or in preparation for or in
conjunction with the intended activities in (a) or (b) of this subsection.
The activities described in subsections (a) and (b) strongly suggest that the résulting
improvements will be permanently affixed to, or part of, the realty. Generally, such permanent
improvements become a part of the realty unless a contrary intention is expressed. See Pioneer
Sand &‘Gravel Co. v. Hedlund, 178 Wash. 273,277-78, 34 P.2d 878 (1934); Cutler v. Keller, 83
Wash. 334,337, 153 P. 15 (1915). Thus, a lien on improvements wﬂl ordinarily reach the real
~ property by attaching to a fixture, such as landscaping méterials, or to the real property itself, as
in the case of grading and filling. |
Therefor‘e,‘i\t is an unusual; although not unforeseen, circumstance when a lien attaches to
improifements but fails to reach the real property. This situation generally occurs when the
improvements are furnished at the instance of someone who owns less than the fee estate in the
_subject property. See Columbia Lumber Co. v. Bothell Dairy Farm, 174 Wash. 662, 664, 25
P.2d 1037 (1933); Gile Inv. Co. v. Fisher, 104 Wash. 613, 618, 177 P. 710 (1919); Cutler, 83
Wash. at 340. The legislature anticipated this problem and responded to it by enacting RCW

- 60.04.051, which permits a lienholder to remove its improvements if the lien does not attach to

the real property.

Haselwoods’ assertion that éhapter 60.04 RCW distinguishes between liens on realty and liens

on improvements.
S 13
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Because the Haselwoods do not convincingly argue that chapter 60.04 RCW establishes
separate liens for real property and for improvementé, the question remains whet};_er the
legislature intended‘ the priority provisions of RCW 60.04.061 to apply only to liens that reach
~ the uncierlying real property. We conclude that it did not. | |

The Haselwoods e;nphasize that RCW 60.04.061 establishes priority for a claim of lien
‘éupon any lot or parcel of land,” concluding that the legislature restricted that section’s relation-
~ back provisions to liens on real property. That RV Associates’ lien did not éttach to the |
underlying' realty does not mean that the lien is nbt on a lot or parcel of land. RV Associates
per-formed work and installed materials on a parcel of the City’s land. But for the agreement
between BIA and the City fhat all the improvements would remain the personal pr:operty of BIA,
the work RV Associates performed would have become a part of the realty and iﬁured to thé
City’s beneﬁt. Even though the agreement designates the impr(;vements;. as personal property, |
the ice arena is nonetheless permanently situéted on the City’s real property. Under these -
circumstances, where the improvement cannot reasonably be treated as anything but a permanent
sfructure, it is reasonable to conclude that the lien is “upon a parcel of land,” within the meaning
of RC.W 60.04.061, because the lieﬁ attached to a ’permanent improvement on the lot.

Furthermore, uhder, the Haselwopds’ interpretation, whether the mechanic’s lien is
entitled to priority dependé on the terms to which BIA and the City agreed. By de’signating the
improvements as BIA’s personal property, the parties could effectively contract away RV.
Associates’ statutory lien priority. This result contradicts the mandate to construe the
mechanic’s lien statute'in a way that provides security to those protected by its terms. RCW

60.04.900.

14
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The Haselwoods’ interpretation overlooks the very feason for establishing mechanic’s
liens, namely, “the equitable principles of paying for work done or materials delivered,
prevention of unjust enrichment, and estoppel to dény a b‘eneﬁt,”»as well as preventing detriment
to laborers and material suppliers who expend their resources on:others’ ‘property. 53 AM..J UR.
2d Mechanic’s Liens~4§ 2 (1996); see also Barber v. Hongroﬂ 116 Idaho 767, 780 P.2d 89, 90—9‘1
(1989); Sun Solutions, Inc. v. Brandt, 300 Or. 317, 709 P.2d 1079, 1081 (1985). Relation-back
statutes are necessary to protect bui_lders’.interests because a builder or supplier cannot rec_pr_d a
lien to protect its interests until the bill goes unpaid. See RCW 60.04.031(4) (notifying owner
that lien may be filed if owner or contractor fails to pay). If priority '.can be established only on
the date of recording', supplies and labor furnished on credit would always be vulnerable to
iﬁtervéning recorded claims. By enacting the relation-back stamte, the legislature intended to
safeguard the.interests of suppliers and laborers, regardless of whether their improvements
constitute part of the realty. See, e.g., RCW 60.04.051.

- Thus, the trial court erred in interpreting RCW 60.04.061 to i'eléte back only when the
lien attaches to real property. Courts need not read statutes so literally that potentially absurd.
consequences ,result. See FraternaZ Order of Eagles, 148 Wn.2d ét 239. The HaselWodds’
overly literal reading of the priority statute creates possible absurd and inequitable results that the
legislature did not intend. RV Associates'is entitled to estaﬁlish its priority ﬁnder‘RCW
60.04.061 as of the date ‘it delivered equipment to the construction site.

~ Because the trial éourt errgd in deciding the priority of RV Associates’ lien, we reverse
its ofder granting summary judgment to the Haselwoods. And because we conclude that the trial
court erred in finding the Haselwoods’ deed of trust senior 1:6 RV Associates’ mechanic’s lien,

we do not address RV Associates’ argument that it niay remove its improvements regardless of

15
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pfiority. The appropria;e remedy, if any, resolving BIA’s outstanding obligations as to RV
Associates will be détermined on remand. |
. MOTION TO AMEND

RV Associates next contends that the trial cburt erred in denying ifs motion for leave to
amend the corripléjnt té add new claims against the:Haselwoods and the City. It asserts that the
trialI court should have found good cause to amend. RV Associates argues that amendment.
would not prejudice the opposing pafties and that the triai court should not have determined the
amendments weré futile without conducting é factual inqliiry.

h Under former CR 15(a) (2005), a party “may amend his pleading only by leavé‘ of court
or by written consent qf the adversé party; and 1¢ave shall be freely given when justice so
requifes.” The purpose of the rule is to facilitate a proper decision on the merits and to provide
the »p'arties with adequaté notice'of the basis of the claimé or defenses asserted. Herronv.
Tribune Publ’g Cb. , 108 Wn..2d 162, 165, 736 P.2d 249 (1987); We review the denial of a
motion‘to amend a pieading for manifést abuse of discretion. Herron, 108 Wn.2d at 165. A trial

court abuses its discretion when it bases its decision oﬁ untenable grounds or reasons. Nepstad v.
Beasley, 77 Wn. App. 459, 468, 892 P.2d 110 (1995).

“Thé touchstone for denial of an amendment is the prejudice such amendment would
cause the nonmoving party.” Caruso v. Local Union No. 690 of Int’l Bhd. of Teamsters, 100
Wn.2d 343, 350, 670 P.2d 240 .(1983). In de‘gérmining prejudice, a court méy consider undue
delay and unfair surprise as well as the futility of arnend?nent. Herron, 108 Wn.2d at 165.

We are satisfied that the trial court could have reasonably determined that the proposed
amendments were méritlgss, futile, or unfairly prejudicial. RV Associates did not allege

sufficient facts to establish a contract or a promise from the Haselwoods, nor did it aver with

16
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particularity facts constituting fraud as CR 9(b) requiréd. Its claims against the Cify are

- groundless because the ice arena was privately funded, not a public work under RCW 39.04.010
subject to bond and retainage requirements; further, RV Associates cannot_. recover as a third

‘party beneficiary to the concession agreement because that agreement expressly disclaimed any
third party rights. See Postlewait Const., Inc. v. Great Am. Ins. Cos., 41 Wn. App. 763, 765, 706
P.2d 636 (1985), aff’d, 106 Wn.2d 96, 720 P.2d 805 (1986); | Although the unjust enrichment
claim may have mgri’;, the trial 'court could have reasonably determined that RV Associates’
delay in bringing the claim would be unfairly prejudicial.

“When a motion to amend is made after the. adverse granting of summary judgment, the
normal course of proceedings is disrupted and the trial court should consider whether the: mot.i'on
could have been timely made earlier in the litigation.” Doyle v. Planned Parenthood, 31 Wn.
App. 12v6, 130-31, 639 P.2d 240 (1982). In Doyle, after the defendant Was granfed surhrﬁary |
judg’ment, the plaintiff sought to amend the complaint to add a cause of action that was not
, recognizéd in Washington. 31 Wn. App. at 13 1. The court concluded that__. because summary
judgment had been granted,’ the motion was untimely, and the new theory of liability lacked legal
support. The triél court did not abuse its_di‘sc‘retion in denying the plaintiff leave to ameﬁd the
complaint. Doyle, 31 Wn. Apﬁ. at 132.

Similarly here, RV Associates waited until after suffering an adverse ruling on summary
judgment to amend its pleadings, even though nearly one and one-half years elapsed between the-
time RV Associates filed its answer and counterclaim and the trial court granted summary
judgment to the Has;lwoods. Further, the litigation addressed’ only RV Associates’ lieh claim,
which requires a different factual inquiry than that required in an unjust enrichment cause of

action. Allowing RV Associates to pursue entirely new theories of liability at this stage would

17
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prejudice the other parties’ interests in promptly resolving the claims. The trial court did not
abuse its discretion in denying RV Associates leave to amend its pleadings after summary
jﬁdgment was granted.6
ATTORNEY FEES

The trial court awarded the Haselwoods statutory‘$200 attorney fees plus costs under
RCW 4.84.080and CR 78(¢). RCW 4.84.010; allows the prevailing party in a civil action to
recover costs and‘disbursements. Because we reverse the trial court’s order awarding the
Haselwoods sumniary judgment, we also reverse the award of attorney fees below. And we
decline to award the Haselwoods fees on appeal under RCW 60.04.1'81(3) (allowing the party
prevailing iq a lien dispute to recover its attorney. fees on appeal as well as 1n the lower court).
See Irwin Concrete, Inc. v. Sun Coast ‘Props., fnc., 33 Wn. App. 190, 200-01, 653 P.2d 1331
o (1982). |

RV Associates” request for attorney fees on appeal does not comply with RAP 18.1; and
we decline t§ éward them on appeal. See Thw‘eaz‘f v. Hommel, 67 Wn. App. 135, 148, 834 P.2d
1058 (1992). Further, RV Associates’ request for attorney fees in the trial court under RCW

60.04.181(3) is premature because it has not yet prevailed in the lien dispute.” The trial court can

® Because we remand to the trial court, we do not foreclose RV Associates’ ability to petition the
trial court for further amendment to its claim.

" For example, the Haselwoods argued below that RV Associates was not entitled to summary
judgment because a material question of fact existed concerning the amount of BIA’s obligation
to RV Associates. We hold only that RV Associates’ mechanic’s lien is prior to the
Haselwoods’ deed of trust, without ruling on the lien’s validity.

18
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award RV Associates attorney fees under this statute if it determines that the lien is valid and

enforceable.

Affirmed in part, reversed in part, and remanded for further proceedings.

\(7/(32/&) ém Qo Q/

Houghtoﬁ C.J.

We concur:

Van Deren, J. _ [ ﬂ

19



- IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I

ESTATE OF CHARLES C. HASELWOOD QE@EE VE@
and JOANNE HASELWOOD, JUN 13 2
| No. 33910-2-TI e
Respondents, NS g
v. ORDER DENYING MOTION MASTERS, pyy
TO RECONSIDER

RV ASSOCIATES, INC,,
v Appéllant.

BREMERTON ICE ARENA, INC., 2
Washington corporation, et al.

Defendants.
CITY OF BREMERTON,

~ Intervenor.

RESPONDENTS move for reconsideration of the court’s decision terminating review,

filed April 10, 2007. Upon consideration, the Court denies the motion. Accordingly, it is

SO ORDERED.

PANEL: Jj. Houghton, Van Deren Hunt

DATED this /. o{ﬁ" day of // (L

, 2007,

FOR THE COURT:

N
k]

Nl
7

7 7
R welen s

'CHIEFYUDGE



Page -2- -Order Denying Reconsideration

CASE #: 33910-2-11

Estate of Charles C. Haselwood, et ux, Respondents v. RV Associates, Inc., et al., Petitioner-

FoL et i
MR S LA S
i, RN

William Henry Broug_htdn
Broughton & Singleton Inc PS

9057 Washington Ave NW
. Silverdale, WA, 98383-8341

Kenneth L. Kambich

Gary Theodore Chrey

Attorney at Law

600 Kitsap St Ste 202

Port Orchard, WA, 98366-5397

David P Horton -

Law Office of David P Horton Inc PS
3212 NW Byron St Ste 104
Silverdale, WA, 98383-9154

Charles Kenneth_Wiggins

- Kenneth Wendell Masters

Shelby R. Frost Lemmel -
Wiggins & Masters PLLC

' 241 Madison Ave N

Bainbridge Isla_nd, WA, 98110-1811



