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L INTRODUCTION

Respondént Emily Lane Townhomes Condominium Owners
Association (“Association”) has made numerous unsubstantiated
assertions about warranty claims never being completed or
responded to, ongoing warranty claims that were penaing at the
time of dissolution, and alleged defects involving Ieaking windows
or deck soffits “falling apart’. None of these asserﬁons are
supported by any evidence and are a gross mischaracterization of
- the facts of this case.

The Association's position is that the WashiﬁQton
Condominium Act's four-year statute of limitations on implied and
express warfanties shpuld preempt WaShington’s Limitea Liability
- Companies Act. The fatal weakness in the Association’s argument
is the incorrect assumption that its 'right‘ to sue Colonial
Development, LLC (“the LLC") and its members exists by virtue of
the Condominium Act, and not by virtue of statute}s in Chapter
- 25.15 RCW.

The blain_ language of Washington's Limited Liability
Companies Act precludes all claims against a limited liability

company after its certificate of formation has been cancelled. The



House of Representatives. recognized this fact in its House Bill
Report on SB'6531: " -
The law governing LLCs has no express provision
regarding the preservation of remedies or causes
of actions following dissolution of the business
entity. There is an implicit. recognition of the
~ preservation ofat least an already filed claim during
the wind up period following dissolution, since the
- person winding up the affairs¢is authorized to defend
suit against the LLC. However, there is no
provision® regarding: the preservation- of claims
following the cancellation of the Certificate of
. Formation.’ Lot e
Contrary to Association’s contention, the Legislature's recent
amendment to the: "Limited - Liability: Companies Act,
RCW 25.15:303;: does not.:apply: retroactively to LLCs that were
- dissolved’ or cancelled rprior: to ‘its- effective date, June. 7, 2006.
Unlike the- amendment to. RCW 238‘.14;340; the-statute does not
include any language indicating it- applies. to limited liability
- . companies that were.dissolved or cancelled. prior to June 7, 2006.
Moreover;. ~the amendment is not curative - or - remedial.
RCW 25.15.303 neither clarifies nor corrects an ambiguous statute

‘— it creates an entirely new category of rights for post-dissolution

claims against limited- liability companies that never existed before.

' House Bill Report, SB 6531, P. 2-3, Preservation of Remedies (emphasis
added).



Further, the amendment is not remedial because retroactive

application will not supplement an existing right or remedy. Lastly,

RCW 25.15.303 can not be applied retroactively to this lawsuit that

was filed several months prior to its effective date.

I TiHE ASSOCIATION’S STATEMENT OF THE CASE

The Association’s “Statement of the Case” at pages 3 to 11

contain numerous misrepresentations, which are addressed as

follows:

e The Association at multiple pages — Constantly refers
to the respondents as “LLC members”..

The five members of the LLC are Contempra Homes, Inc.
(dismissed), Critchlow Homes, Inc., The Almark Corp, Richard and
Esther Wagner d/b/a Woodhaven Homes, and Alfred Mus. (CP'
190-191).  Respondents Mark Schmitz and Jeffrey Critchlow are
not members of the LLC. The Association has sued these
individuals in their personal capacity, not as members of the LLC.
Any reference to the Respondents as “LLC members” is simply
inaccurate. |

o The Association at page 4 - During the course of
sales, the LLC controlled the Association’s Board of
Directors, retained Theresa May and Dan Mus as
Board of Directors, and during this time, was faced

with numerous warranty claims many of which were
either ignored or not fully addressed.



None of the:members of Colonial Development, LLC served
as a board -member for the Association during the approximately
one year period from July 2001 until the transition date of June 27,
2002. (CP 155, CP 307-308). - According to the Association, the
initial board,::'me,mbe'rs were Daniel. Mus; Sharon McKinney, Theresa
© May and Maureen Callaghaer. (CP 155 and CP 461). Theresa
i:-Nay, -Sharon -McKinney »-and-fl\j/Iaureen Callaghaer were“kemployed
by Prudential MacPhersons. (CP 2131-2132, CP 717, CP: 918, CP
2142-2145).. According: to* Theresa: May, neither McKinney nor
‘Callaghaer were ever board members (CP 2132). Regardless,
:none of these rndnvnduals were employed by the LLC Fred Mus or
any other member of the LLC Dan Mus |s the Presrdent of
Contempra Homes Inc. (CP 921) The Assocratlon voluntarlly
dlsmrssed its clalms agalnst Dan Mus and Contempra Homes, Inc.
in thls Iawsurt (CP 1078 1080) Colonlal Development LLC is not
wcarrously llable for any of the Board Members srnce they were not
members or employees of the LLC.

Prior to the transition date, it is undisputed that the LL.C and
the Respondents had no actual knowledge of the alleged defects
asserted in this actlon (CP 917-919; CP 920 922; CP 923-925; CP

926- 928 and CP 929 931).  The Assocratlon argues that the LLC



and its members “should have known” of the defects because of
warranty requests by the Owners. However, none of the warranty
claims involve any of the alleged défects asserted in this action. In |
fact, the LLC responded to all warranty claims from these Owners,
even years after their one year warranties had expired.

Between July 20, 2.001 and December 4, 2002, twenty three
of the twenty four units were sold. The last unit was sold on
January 3, 2003. (CP 319-455). During the year 2003, the LLC
performed only minor warranty repairs in the interiors of the units,
such as caulking, grout problems, -drywall repairs, torn vinyl
flooring, and loose carpet. (CP 305-306 and CP 752-754).. The
only warranty claims relating to any windows was in units A20‘i and
A102. (CP 721-729; CP 730-735; CP 736-737; and CP 746-750).
The problems with these two windows were isolated and specific to
the individual windows. The LLC sent the siding subcontractor out
to Unit A201 to remove the siding and repair the window. (CP 721-
729; CP 730-735; CP 736-737, and CP 746-750; CP 768-770).
After the repairs, the superintendent, James Palmer, sprayed a
hose on the window to make sure that there were no further leaks

and there were none. (CP 768-770). The LLC did not receive any



further complaints about this window leaking. - (CP 721-729; CP
720-735; CP 736-737; CP 746-750).

The leak in A102 was caused by a broken seal in the
~ window itself. (CP.721-729;-CP 720-735; CP 736-737; CP 746-
750). The window was replaced by Milgard Windows. (CP 2154).
Afte‘r the window was replaced, no further problem"s were reported
with this  window .o'r any other windows.- There is' noévidence of
any windows leaking: or that:the installation of the windows was
improper. In fact, all-of:the windows, doors-and vents are properly
flashed and -the: wéathervresistiven barrierwas correctly lapped
under ‘the’ sill penetration flashing:. (CP 932-937). No water
‘intrusion or damage was found :atany window, door; or'vent. (CP
9"32-.937). The only allegation the Association -has made with
respect to 'the' windows is the claim that a couple windows have
broken flanges at the  lower corner of the windows; which could
- have easily occurred after original-construction. '(CP 932-936).

The‘”'o'nly warranty claim received by the LLC in 2004 was
from Unit C102 for some paint bubblihg up on a toilet seat and
some drywall repairs. (CP 457-458). Even though the one year
warranty on T.Jnit C102 had expired  on October 9, 2002, the LLC

still made the repairs. (CP 752-753).



e The Association at 4 - After paying off its construction
loan, the LLC distributed all remaining money to its
members, leaving it with no assets to address its
ongoing statutory warranty obligations to its
customers.

In additioﬁ to the construction loan, the five members of
Colonial Development, LLC contributed a total of $652,943.47 of
personal capital to build this project. (CP 310-317).- Instead of
making a profit on the project,.the members lost over $400,000.
(CP 310-317). The first disbursemept to the members of any paid-
in capital was made on December 4, 2002, after the construction
loan had been completely paid off, all of Colonial ‘Developndents,
LLC's debts had been pai‘d, and twenty three of the twenty-four
units had been sold. (CP 310-317). . The distfibution was only
$12,000 to each ef the five members. After the last unit was sold
on January 3, 2003, a second distribution of paid-in capital was
made to each of the members on Jaﬁuary 6, 2003, which was only
$33,000. (CP 310-317). Aﬁer the second distribution Was made,
Colonial Development, LLC kept a reserve fund of $12,818.90 for
any remaihing warranty work. (CP 310-317).

Aﬁef the one year warranty hed expired on the last unit sold,
on December 31, 2004, Colonial Development made its final

distribution to its members of the remaining funds in its capital



account, which was only $9,126.54. (CP 310-317). At this time,
neither thé LLC nor-i{s rr;‘embers was‘ aware of any claims by the
Emily Lahe Hc;fﬁéowners or the Owne:rs. (CP 314). In fact, the
- . -Association did not discover any of the alleged cdnstruction defects
asserted in this action until May 2005. (CP 589). The Association
“did not put the LLC on notice of any of the alleged .constfuction
- -defect until May 31,-2005. By:this‘date, Colonial Development,
LLC’s.certificate of formation: had'been cancelled.

X} Thé"- Association.at pages: 5=--.‘and=f- 6::- There are
numerous latent building code violations and
unworkmanlike conditions at Emily Lane.

Contrary' to- the -Association’s contention, there are no
serious ‘building: code' violations' and uanrkmanlike conditions at
Emily Lane. . The only observed damage in:the entire-complex is at
some locations where the gypsum sheathing at the base of the
-columns was in contact with -frhe:.:landscapimg-.‘ (CP 932-937). This
problem . was caused by the Association's own: laﬁdscaping
activities. No damage was observed at any of the treated wood
columns or framing. (CP 932-937). There is ho_ evidence of any
-organic growth observed in any wall cavity locations. (CP 932-
937). Moreover, penetration flashingé have been installed around

all windows jambs, sills, and headsof the windows. (CP 932-937).



Additionally, the weather resistive barrier has been properly lapped
at all of the windows, doors and vents, and no water intrusion or
damage was found at ANY window. (CP 932-937). Even the
bellybands have been flashed correctly and thé weather resistive
barrier cbrreqtly installed behind the bellyband and lapped over the
bellyband flashing. (CP 932-937).

While the Quardrails at some places are slightly below 42" in
height, there are no structural calculations to support the claim that
“the guardrails are unable to withstand minimal structural loads”
and is not a safety concern. (CP 932-937). The Association’s
repeated accusations concerning “leaking windows” and “deck
soffits faling apart from water intrusion” are blatant

mischaracterizations of the evidence.

« The Association at page 7 — the LLC sold units before
completing construction at Emily Lane.

The temporary certificate of occupancy was issued for the
: projecf on July 31, 2001. ’(CP‘ 193 and CP 318-455 and CP 153-
154). The first unit was sold on July 20, 2001, and the remaining
Menty three units were sold between July 31, 2001 and January 3,

2003. There is no eyide'ncevthat at the time the units were sold, the



“units: could not be occupied or-that any construction work remained
to be oompleted. |
. CURRENT PROCEDURAL POSTURE

The trial court's order did, not include a certification of its
-decision: glranting,-the Respondents’ motion for summary judgment.
This court accepted review of the“dismissal..of the -Association’s
+claims against the -Respondents: for: the: sake of judicial economy.
~The notation-ruling by: court commissioner Susan Craighead states
‘that fin. the-interest-of judicial: economy. | will -allow - this appeal to
. proceed to avoid the specter of two successive appeals involving
- the same underlying litigation.” The Association now contends that
this -court should: not-consider the Ll:,(-s);’s"'appeali«of the denial of its
rhotion for summary judgment of these same claims which involve
the same underlymg facts and. Iltlgatlon

Itis a waste of jUdlClal resources to allow the Association to
appeal the dlsmlssal of lts clalms agalnst the Respondents but not
allow the LLC to appeal the denial of |ts motlon for summary
Judgment of these same clalms The Assoc:atlon admits that the

facts, ewdence, and arguments supporting its claims against the

-10 -



“LLC members” apply with equal force to the LLC.*> The LLC and
the other Respondents moved for summary judgment dismissal of
all of the Association’'s claims. The trial court granted the
Respondents’ motion for summary judgment, but denied the LLC's
motion for summary judgment of these same claims. Contrary to
the Association’s contention, the trial court did not make any finding
that RCW 25.15.303 was retroactive. This court should consider all
of the issues énd arguments raised by the LLC in its motion for
summary judgrﬁent of the Association’s claims because they
involve the same claims, facts, arguments, and litigation and would
avoid a piecemeal appeal.
Iv. ‘SUMMARY OF ARGUMENT

Thé legal status of limited liability companies in Washington
is governed by the Washington Limited Liability Companies Act,
- Chapter 25.15 RCW, and not the common law. Washington’s
Limited Liability Companies Act provides that a limited liability
company ceases to exist as a legal entity upon the cancelliation of
its certificate of formation and can not sue or be sued. Unlike

Washington's Corporate Business Act, the Limited Liability

2 Respondent’s Brief, page 33, n.18.

-11 -



-Companies Act has no provision for the preservation of any claims
| or causes of:action following the cancellation of the limited liability
company’s certificate of forma,tibn.
On.December 31, 2004,. Colonial Development, LLC filed a
. Certificate of .-Cancellation of Limited .Liab_ilityConﬁpany with the
Washington State; Secretary of State.- As of_uDecémber 31, 2004,
-:..Colonial Development,-LLC .ceased.toexist and:the: Secretary of
State cancelled Colonial Development, LLC's cerﬁﬁcate of
- formation. Al,mosi;s-s‘eyen,,rh,onth.s:- later, -the-Emily Lane HOA filed a
(Complaiqt;agains’tiﬁolonial Development, LLC, its members, and
'several other individuals. Because-Qhapter»~ 25:45 RCW has no
provision forithe preservation of-any:claims against a limited iiability
company after its. cértificate: of formation‘has beéﬁ cancelled, the
“Association’s .claimsiagainst. Colonial Development, LLC énd its
members-are barred.
v The - Association contends ' that ‘the: Limited Liability
Compénie’s Act does not say whether or when claims against an
LLC abate after its ‘certificat‘e of formation has been cancelled. It
- also claims that the Legislature’s recent:amendment to the Limited
Liability Companies Act, RCW 25.15.303, is retroactive and revives

its claims against Colonial Development,}LLC and its mémbers.

-12 -



The Association’s arguments are contrary to the plain wording of
RCW 25.15.070 and RCW 25.15.295(2). Moreover, RCW
25.15.303 became effective on June 7, 2006, and provides a new
survival period of three years for causes of action against a
dissolved limited liability company. RCW 25.15.303 does not apply
retroactively because there is nothing in RCW 25.15.303 that
indicates the Legislature intended RCW 25.15.303 to be applied
retroactively to limited liability companies that dissolved prior to its
effective date. Unlike the amendment to RCW 23B.14.340, the
statute does not include any language indicating it applies to limited
liability companies that were dissolved prior to June 7, 2006.
Moreover, the amendment is not curative or remedlal RCW
25.15. 303 neither clarlfles nor corrects an ambiguous statute — it
creates an entirely new category of rights for post-dlssolutlon «\
* claims against limited‘ liability companies. Further, the amendment
is not remedial because retroaetive application Wilt not supplement
an existing right or remedy. The Association had no right or
remedy against Colonial Development, LLC after its certificate of
formation was cancelled oh December 31, 2004. Thus, RCW
25.15.303 does not apply retroactively ahd the Association’s suit

against Colonial Development, LLC and its rﬁembers is barred.
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Lastly, the Association failed to prove any of the claims
asserted against the LLC, its members, or the individually named
Respondents, and most of the claims are barred by the economic
loss rule or the statute of limitations..
V.  ARGUMENT
~.A. - THE ‘RIGHT. TO BRING. CLAIMS AGAINST A LLC IS
GOVERNED BY THE LlMlTED LIABILITY COMPANIES
. ... ACT; AND NOT THE CONDOMINIUM ACT.

The, Association maintains that its.claims arise. under the

. :Condeminium,Act and that its right to.sue a dissolved LLC should

, + be governed by the four year. statute of limitations under

RCW 64.34.445. The . Association does not . explain how. the
Condominium Act governs the myriad of other causes of action set
forth.in its: Complaint. The right to.sue a dissolved LLC. exists by
virtue of statutes in Chapter 25.15 RCW, ~and not_ by the
. Condominium Act.. It is illogical to conclude that a Condominium
Association may..sue a, dissolved LLC. at any time after its
certification of formation has been céncelled as long at it is wfthin
the four-year statute of limitations under the Condominium Act.
~Such a result would render Chapter 25.15 RCW énd. RCW
A2‘5.15.30_>.(-3 meaningless. The plain language of Chap,tef 25.15

" RCW and the legislative history surrounding the enactment of RCW
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25.15.303 confirms that the Limited Liability Companies Act has no
provision for the preservation of any claims following the

cancellation of the certificate of formation.

B. THE LIMITED LIABILITY COMPANIES ACT IS NOT
AMBIGUOUS. :

The Association argues that because the Limited Liability
Companies Act contains no provision for the preservation of any
claims following cancellation of the certificate of -formation, the
statute is ambiguous and is therefore curative ar'lvd retroactive. The
- Association furthef claims that by enacting RCW 25.15.303, the
Legislature “retroactively corrected the decision of this Court in
Ballard Square’. The Association finds no support for its
arguments, however, in the statutes or in Ballard Square.

Filing a certificate of cancellation' is the LLC's certification
that it has completed winding up activities, including meeting its
6bligations pursuant to RCW 25.15.300. Under RCW 25.15.295(2),
the filing of a certificate of canceliation terminates the LLC’S ability
to sue or be sued. Without any explanation, the Associati\on
concludes that RCW 25.15.303 is curétive because it is ambiguous
and corrects the decision of this Court in Ballard Square. An

enactment is curative only if it clarifies or technically corrects an

-15 -



ambiguous statute® = RCW 25.15.303 does not clarify any
ambiguous statute. It merely creates a new survival period for
claims against dissolved LLCs that never existed before. The fact
that the ‘LLC Act“did not provide for the ‘surwval of any claims
: agamst a cancelled LLC does not render the statute ambiguous.
| RCW 25 15 303 constltutes a substantrve change |n the law, and
' vthls court must presume s does not apply retroactlvely
- Moreover the fact that the Supreme Court in Ba//ard Square
found the amendment to RCW 238 14. 340 on |ts face shows
Ieglslattve mtent that it applles retroactlvety to corporatlons
A dlssolved pnor to lts effectlve date is sagmflcant m that the
‘ Leglslature lntentlonally omltted thls same Ianguage in - RCW
_25 15.303. ThIS court may not lmply that the Leglslature lntended
RCW 25 15 303 to be applred retroactrvely because the Legislature
lncluded Ianguage |n RCW 23B 14 340 that lndlcated on |ts face a
clear intent that_lt_be a_pphed_retroactlye_ly. o
The Av;s:sociations_" continues to re'ly on out of state cases

such as Quintana v. Los Alamos Medical Ctr.* and Walden Home

McGee Guest.Homes, 142 Wn.2d at 325, 12 P.3d 144.(2000).
In re F.D. Processing, Inc., 119 Wn. 2d at 462, 832 P.2d 1303 (1992)
Quintana v. Los Alamos Medical Ctr., 119 N.M. 312 (N.M. Ct. App. 1994).

« n (5
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Builders, Inc. v. Schmit® to support their arguments of retroactivity.
Although the Association admits that in each of these cases, the
lawsuits were filed after the effective date of the amendment to the
| statute, it argues that the date of filing is irrelevant. Under Ballard
Square, the court held that the right to sue a dissolved corporation
exists by virtue of statutes in Chapter 23B.14 and can be
retroactively abolished by the Legislature, even if the lawsuit is
pending.7 However, jn each of thesé céses there }was some
indication that the Legislature intended the statute to be retroactive.
In its amendment to RCW 23B.14.340, the Legislature specifically
provided that it would apply to corporations dissolved prior to its
effective date of June 7, 2006. In Haddehham v. State, 87 Wn.2d
| 145, 149, 550 P.2d 9 (1976), the Legiélatﬁre specifically prévided
that coverage was to be extended under the Act to anyone injured
as a result of a criminal act on or after January 1, 1972. In contrast,
the Legislature intentionally omitted any language in RCW
25.15.303 indicat%ng it intended it to be applied Vretroactively. The

plain wording of the statute and the legislative history surrounding

8 Walden Home Builders, Inc. v. Schmit, 62 N.E.2d 11, 326 Ill. App. 386 (1945).

" Ballard Square Condominium Owners Ass’n v. Dynasty Const. Co., 146 P.3d
914 (2006). '
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the enactment of RCW 25.15.303, confirms that the Legislature
never intended RCW 25.15.303 to be applied retroactively to LLCs
- that dissolved prior'to June 7, 2006.
‘C. RCW 25.15.303 IS NOT REMEDIAL.

The Association argﬁes that RCW. 25.15.303 is “by its nature
- remedial.” The Association contends that because the Legislature
-adopted SB 6531 and SB 6596 -at the: same time to :correct the
“controversy”.raised. by Ballard:Square, then. RCW 25.15.303 must
be remedial.- .Under Washington:law; remédial. statutes "afford a
«remedy; -or: better forward: remedies already».-‘existingu for the
- enforcement. of rights and the: redress.-of injuries.” In this case,
retroactive. application will not su’pplemént an existing right or
remedy. -RCW- 25.15.303 “is @ suwival'-"éfatute, not a statute of
limitations, and, as such; it gives life ‘to claims which would
otherwise be extinguished.- A statute of limitations: relates to the
remedy -only and not to-substantive - rights . . . a survival statute
‘operates on the right or claim-itself.® Before-RCW 25.15.303, a

dissolved corporation could not sue or be sued. Therefore, the

8 Bayless v. Community College Dist No. XIX, 84 Wn. App. 309, 312, 927 P.2d
254 (1996) (citing Haddénham v. State, 87 Wn.2d 145, 148, 550 P.2d 9
(1976)). '

Van Pelt v. Greathouse, 364 N.W.2d 14, 20 (Neb.1985).
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rights created by the statute are the right of the LLC to sue during
the survival period and the right of others to sue the LLC during the
survival period. |

In this case, the filing a certificate of cancellation concluded
any determination of rights relating to the LLC’s.assets or property.
Once its Certificate of Formation was cancelled, no third-party can
assert rights to the LLC's distributed assets and property, because
any suéh claims are barred. Consequently, the members’ interest
in their distributions of baid in capital fully vested o.nce the LLC's

completed its winding up and its certificate of formation was

" cancelled. A remedial statute might be retroactive, but Legislation

such as this that affects substantive rights is not remedial.” In the
absence of express directions for retroactivé application of the
- statute, the inference is clear that the statute was intended to apply
only prospectively.

D. RCW 25.15.300 ONLY REQUIRES THAT UPON WINDING
UP, AN LLC MAKE REASONABLE PROVISIONS TO PAY

KNOWN CLAIMS.
The Association argues that under RCW 25.15.300, the LLC

made no provisions for its “known ongoing warranty obligations”

0 Bayless, 84 Wn. App. at 313, 927 P.2d 254 (1996).
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and so' no vested right is implicated.. However, RCW 25.15.300(2)
only requires that a limited liability company which has dissolved

shall pay or make reasonable provision to pay all claims and

...:obligations, including all contingent, conditions, or unmatured

Cocaga

claims ‘and obligations which are “known to the limited liability
- company..." fhe LLC.andits members had no knowledge of the
+ “Association’s- claims prior to :winding up the:LLC's affairs and

- distributing-its- paid-in capital. In fact; the Association did.not even
- .discover the alleged defects until:May 2005, five months after the
- L€ -had: compléted its* winding-up and its certificate of formation
-~had’been cancelled:- - .

- Since‘the members of the LLC had ho: knowledge of the
Association’s claims prior'to dissolution, they-had a vested right in
-~ the distribution of their-paid in capital. The Association admits for
the first time on appeal that RCW 25.15.303-only preserves claims
nsttheLLC andthatthemembers hayle’i no :':in"dividua’l liability
| for the .LLC:’s obbliga:ti;hé. ‘O‘n tf;'e!--*gthérv handthe Association
continues to seek' recovery against the LLC, its members, and
several 'iNdi\kiduals personally for the distributions of paid in capital.

it wouid be entirely unjust and inequitable to impose these new

-20 -



liabilites on LLCs and its members for assets which were

distributed pursuant to RCW 25.15.300.

E. A LIMITED LIABILITY COMPANY’S INSURANCE POLICY
IS NOT AN “ASSET” FOR DISTRIBUTION.

Predictably, the Association plays the inevitable "‘insurance‘"
card. The Association argues that the statute should be applied
retroactively because a voluntarily cancelled LLC has an “important
remaining asset for _distribution”, i.e., an insurance policy. An
insurance policy is not an “asset” of a cancelled LLC and can not
be distributed under RCW 25.15.300. Under the LLC statufe, no
cause of action may be brought against a dissolved LLC after its
certificate of formation has been cancelled.

The Association relies on Penasquitos, Inc. v. Superior Court
of San Diego Co., 53 Cal.3d 1180, 812 P.2d 154 {(1991) and
© Gossman v. Greatland Directional Drilling, Inc., 973 P.2d 93
(Alaska 1999). But.Penasquitos and Gossman eabh interpret a
statutory scheme different from that adopted by Washington’s
Corporate Business Act ‘(and the Limited Liability Companies Act).
Unlike Washington, Califdrnia and Alaska have not foliowed the
Model Business Corporate Act (1984) by establishing time limits for

claims against a dissolved corporation. The California Supreme
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Court noted that,- unllke the MBCA “our statutes permit the
corporate existence to continue indefinitely for the purpose of post
dissolution actlons‘ " Moreover the Penasqurtos court discussed
»llablll’[y msurance as a source of recovery by postdlssolutlon

._‘clalmants separate from undrsputed assets of later-dlscovered
assets of a dlssolved corporatlon ereWIse. Alaska specrflcally
repealed lts two year tlme bar for clalms after corporate dlssolutlon

“ it

and replaced lt wrth a statutory scheme |dent|cal to that of
Callfornla * The court noted that Alaska had choseln not to adopt
- § 14 06 or§ 14 07 of the MBCA (1984) b Thus the Gossman court
concluded that Alaska Leglslature mtended to allow smts agalnst
dlssolved corporatrons for an mdeflnlte tlme | |

o in contrast a number of appellate decnsmns |n other
Jurlsdlctrons rnterpretlng statutes srmllar to Washmgton s Corporate

Business Act have rejected the Assocnatlons argument that an

msurance pollcy mlght be an undlstnbuted asset and have found

l

"Y' Penasquitos, Inc: v. Superior Couit, 53 Cal. 3d 1180, 1190, 819 P.2d 154
(Calif. 1991).

2,

13 Goss)man v. Greatland Directional Drilling, Inc., 973 P.2d 93, 95 (Alaska
1999

" Gossman, 973 P.2d at 98-00,

% Gossman, 973 P.2d at 99.
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the existence of an insurance policy irrelevant.® Although a liability
insurance policy is an aséet to a viable corporation and to a
corporation in thé process of winding up its affairs, it is not an asset
of a corporation or LLC that has completed its winding up,
distributed all assets capable of distribution, and its certifica’ge of
formation has been cancelled. |
Moreover, an insurer is only obligated to' pay under a liability
insurance policy when the insuréd is deemed to be “legally liable for
damages.” After ah LLC's certificate of formation has been
cancelled, it can never become ‘legally liable for damages.”
Additionally, the Association’s claims concern the quality = of
construction, not injury or destruction of property. A CGL policy
does not cover damages caused by construction defects and the
owners associations’ claims do not fall within the provisions of a
CGL policy that provides coverage for “property damage”. Most
CGL policieé .deﬁne “property damage” as “physical injury to

tangible property, including all resulting loss or the use of that

'S See Gilliam v. Hi-Temp Products, Inc., 260 Mich. App. 98, 677 N.W.2d 856
(2004) (holding that an insurance policy is not an undistributed asset of a
dissolved corporation and that the plain language of the statute bars plaintiffs’
claims); Blankenship v. Demmler Mfg. Co., 89 lll. App. 3d 569, 411 N.E.2d
1153 (1980) (rejected the plaintiff's argument that an insurance policy might
be an undisputed asset, concluding that plaintiff's claims were barred under
the survival statute). :
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property.” Construction defects:concernthe quality of construction,
-and are not “injury” or “property damage”."”

Furthe‘rmore,» construction defects do not constitute an
“occurrence”.: The term “occurrence” is typically defined in a CGL

‘policy as “an accident; in¢cluding continuous or repeated exposure

to substantially the same general-harmful conditions.” “Many,courts

w14 thave heldthat defective workmanship that results in damage to the

“..‘insured’s workiproduct is not.an “occurrence” under a: CGL policy.™
-As ong€ treatise on‘insurance law summarizes this issue:+:

The-questionof what constitutes an-occurrence in:the
contractor setting is often litigated. When the claim
againsti-the«sinsured :contractor is-based - on: the
defective quality of the insured’s work, generally there
is “no-rcovered - ‘occurrence - under-'the: ‘CGL:- A
commercial general liability policy does not provide
- coverageifor.a claim-against an-insured for'the repair
of faulty workmanship that damages only the resuiting
- work product:: Mere: faulty.-workmanship, standing
alone, cannot constitute an occurrence as defined in a
©.commercial general-liability-policy; nor-would the icost
of reparrmg the defect constltute property damage s

Ly L

A Declarant s or Developer S breach of rts eXpress or lmplled

'warrantles under the Condommlum Act or breaoh of the purchase

17 See Stuart v. Coldwéll Banker Commércial Group, Inc., 109 Wn.2d 406, 420,
745 P.2d 1284 (1987) (dlstlngurshlng physrcal property damage from harm to
a.cofistiuction project | for purposes of the econamic loss rule).

% See, e.g., Pursell Constr V. Hawkeye Secur/ty Ins Co 596 N.W.2d 67, 71

~ (lowa 1999). »

"9 20 Eric M. Holmes, Ho/mes App/eman on Insurance 2”" § 129.2(1)(8)(2002).

-24-



and sale agreements, does not constitute an “occurrence” or
“accident” under a CGL policy. Thus, the existence of an insurance
policy is irrelevant here and is not an “asset” of an dissolved LLC.

F. THE LLC AND THE RESPONDENTS HAVE NOT WAIVED
THEIR DISSOLUTION DEFENSE BY DEFENDING THIS
LAWSUIT.

The Association argues thatthe LLC and its members have
waived a dissolution defense because they are defending this
" lawsuit. This same argument was flatly rejected by the Supreme

Court in Ballard Square. In Ballard Square, Justice J.M. Johnson

stated:

The Association argues that Dynasty is still winding
up because it is defending this lawsuit. However, it is
illogical to conclude that a corporation that has
otherwise liquidated its assets and ceased to exist is
in the process of winding up merely because it must
defend itself. To allow this result would mean that a
corporation would be winding up forever at the. will of
plaintiffs’ lawsuits.”

The Association cites no case law supporting its assertion
that a limited Iiability company resurrects its existence by merely
defending a post-cancellation claim. The Association's argument
undérmines the entire statutory schéme regarding the rights of a

limited liability to sue or be sued after the filing of a certificate of

2 Ballard Square Condominium Owners Ass’n v. Dynasty Const. Co., 146 P.3d
914, 926, n.1 (2006).
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cancellation. By ‘the: Association’s reasoning, a limited liability
company that hasfiled a certificate of cancellation may be sued at
—any time following ‘its cancellation, and the very act of defending

agalnst a post-dlssolutlon or post-cancellatlon olalm resurrects the

exnstenoe of the Ilmlted Ilablhty company As a praotloal matter, an
LLIC would exist forever so'long as Plainitiffs wanted to sue.
-t Flithermdre; ‘engagingintdiscovery following: the: assertion

© of an affirmative defénse does riot’indicate waiver.?" ‘In  this case,

- thé/!LLC's7and the other Respondents’ filed ansWers asserting an

affirmative defense of the cancellation of Colonial Development,

LLC s certlflcate of formatlon The|r answers to jthe Association’s

Rl B oy - st el e . ” )

ThlS case’is in oontrast to the facts in: Lybbert22 and King®.
In Lybben‘ the defendant never mentloned servnce and proceeded

WIth general dlscovery for nme months before pleadlng the

# French v. Gabriel, 116 Wn.2d 584, 806 P.2d 1234 (1991) (once a defendant
. properly preserves a defense by pleading it in the answer, the defendant is
not precluded from asserting the deferise by proceeding with discovery). See
also Voicelink Data Servs., Inc. v. Datapulse, Inc., 86 Wn. App. 613, 937 P.2d
1158 (1997) (defendant's partlmpatxon in: substantlve discovery does not result
in waiver of an affirmative defense if it was pleaded prior to engaging in
discovery).
22 [ ybbert v. Grant.County, 141 Wn._2d 29, 1 P.3d.1124 (2000),

B King v. Snohomish County, 146 Wn.2d 420, 47 P.3d 563 (2002).
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affirmative defense of insufficient service of process. In this case,
the LLC and the Respondents but the Association on notice of the
defense in their original answers, in their opposition to the motion to
amend, in their interrogatory answers, and the Association knew
that the defendants were asserting the defense. There are simply.
no grounds to suppoh a waiver in this case.

G. fHE ASSOCIATION FAILED TO PROVE ITS CLAIMS

AGAINST THE LLC, ITS MEMBERS, AND THE
INDIVIDUALLY NAMED RESPONDENTS.

1. The LLC Moved for Summary Judgment on all of
' the Association’s Claims.

The Association contends that the LLC never raised
arguments to the trial court 'concerning the lack of evidence to
support its claims for breach of contract, express warranty, and
implied warranty of habitability. The_Association is blatantly
misleading this court. The LLC’s motion for summary judgment
raised argurhents addressing each and every one of the
- Association’s clainﬁs. (CP 146-180 and CP 650-681’)'. For
example, the LLC argued that all express and implied warranties,‘
including the warranty of habitability, was specifically disclaimed,
was barred, and that the warranty of habitability did not apply to
~subsequent purchasers. (CP 146-180, CP 650-681 and CP 942-

956). Moreover, in opposition to the motion, the Association
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~ argued that the WCA implied warranties are still viable under the
NWMLS Form 29. The LLC argued that the NWMLS form 29 is
- only used in apartments under RCW 64.32 and to conversion
condominiums under RCW 64.34 where renovation orconstrﬁotion
remains uncompleted.  (CP 670 and CP 942-956): The

Association’s attempts to: piecemeal this appeal:arevvwithout merit.

-'-Thls Cou‘ should: consnder all of the*LLC's s arguments which were

ralsed to the-.tnal-court' in its' motlon for summary judgment.
SRR 2R -Indw:duals ‘Mark" Schmltz Rlchard Wagner and
Esther ‘Wagher, “and"Jeffrey - Critchiow Are Not

Members of the LLC and Have No Personal
' Llablllty to the Association:”

“The ‘Association continues toassert that iindividuals Mark
'Schmitz, Richard " Wagner, Esther Wagner, and Jeffrey: Critchlow
are’ LLC members’ and that they are personally' ligbility as
““Declarants” under the Washington Condominium Act; as:Sellers of
- the Purchase and Sale‘Agreements, and ds'Board of Directors of

the 'Association. Mark Schmiitz, Richard Wagner and Esther

. Wagner, anhd Jeffréy Critchlow, have'never been members of the

LLC, are not identified as “Declarants” under the Condominium
Declaration, were never “sellers” under any Purchase and Sale

Agreements’ for these condominiums, and were never Board
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Members. The Association has presented no evidence that Mark
Schmitz, Richard Wagner, Esther Wagner, and Jeffrey Critchlow in
their individual oépacities executed the declaration, 'reserved a
special declarant right, exercised a special declarant right, or
owned a fee interest in the real propeﬁy that is the subject of the
declaration. Thus, none of these individuals are personally liable to

the Association under any legal theory.

3. The LLC Members Are Immune From Liability for
the LLC’s Debts, Obligations and Liabilities. :

The Association contends that it should be allowed to collect
on the LLC's 'debt directly from its members, Critchlow Homes, Inc.,
The Almark Corporation, Richard E. Wagner and Esther Wagner
d/b/a Woodhaven Homes, and Fred Mus. There is a difference
between the LLC itself being liable for a debt and the individual
members of the LLC itself being personally Iiablé for its debts or
liabilities. Under RCW 25.15.125, members of a LLC are not
personally liable for the debts, obligations, and liab.ilities of a liﬁwifed
liability company, whether arising in tort or contract. A member of a
- LLC is only persbnally liable for his or her own torts. In this case,
the Association’s claims against the members are based solely on

their status as a member of the LLC. None‘of the Association’s
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claims involve individual torts by any-of these members. Thus,
under RCW 25.15.125, members Critchlow Homes, Inc., The
Almark Corporation, Richard E. Wagner and Esther Wagner d/b/a
- Woodhaven Homes, and -Fred Mus are not be personally liable to-
the:Association. |

++ The same policy considerations in piercing the veil of a
corporation apply to alimited »Iiabilit:y:.- company. 'Piercingthe
a corporate veil: requwes a showmg of fraud or abuse # Piercing the
orpo‘rﬂatle vell also reqwres an overt mtentxon to disregard the
corporate entlty by usmg |t for an |mproper purpose "% The
_JAssomatlon s clalms must fall for the complete lack of proof of any
| corporate dleregard fraud or abuse by any of lts members or
offlcers of the members .

4. The LLC Members Are Not “Declarants” under the
Condominium Act. '

!

. The Association relies on' One Pacific- Towers Homeowners
. Association v. - HAL Real Estate Investments, Irnic., 148 Wn.2d 319,

61.P:3d 1094 (2002), to- argue that. ther LLC members are

2 Truckweld v. Olson, 26 Wn. App. 638, 644- 45 618 P.2d 1017 (1980);
Rogerson Hiller Corp. v. Port Angeles, 96 Wn. App 918, 924, 982 P.2d 131
(1994).. . oL

% Culinary Workers Trust v. Gateway Cafe /nc 91 wh. 2d 353, 366, 588 P.2d
1334 (1979).
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“Declarants” under Washington's Condominium Act. The
Declaration for the Emilyl Lane Townhomes identifies the Dedicator
as “Colonial Development, LLC” -and on the last page it identifies
the Declarant as “Colonial Development, LLC". (CP 197—288.). No
other entity'is identified as either a “Dedicator” or as a “Declarant”
~ on the Declaration.

The Washington State Legislature has abrogated One
Pacific Tower's broad intefpretation of “acting in concert” by
amending the RCW 64.34.020(13) on July 1, 2004 to eliminate the
. “acting in concert” language in th.e de_finiﬁon of a “Declarant”. (CP
623-631). The Legislature changed the definition of “Declarant” to
avoid the absurd result that the Association advocates here making'
members liable as declaranté merely based on their ownership in é
limited liability bompany. The Legislature’s intent is clear -
members and shareholders cannot be Iiéble based solely on their
position as a member in thé entity that is the named declarant.

5. The LLC’s Members Had No Fiduciary Duty to the
Association.

The Association raises for the first time on appeal a new
argument that the LLC members, Fred Mus and Contempra

Homes, are vicariously liable for their so called “employees’,
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Theresa May and Dan Mus, because neither Ms. May or Mr. Mus
disclosed “their knowledge” regarding construction defects at Emily
“‘Lane or the intention of the LLC to dissolve. But the Association
originally argued to the trial court that the: LLC, when it-managed
- the homeowners association for approximately one year, had the
duty to disclose ihformation that it knew or should have known,
-and-because it "fshouldi“ha've}i‘ known' of the -.construction defects, it
breached .its' duty: F"urthe_r, the " Association argued that the
“individual -homéowniers’ Warrénty'*vréq‘ues'ts"pu'f the :LLC and its
“meribers on‘inquiry notice. |

It is'undisputed that:norie of.the members of thé LLC served

" as-a'boardmember during the period of declarant control from July

2001 until-dune 27,;:2002. “Moreover, Theresa:May was ‘employed

by Prudential MacPhersons, not Fred Mus. Dan Mus is the
President: of Con.temprai-‘ Homes, Inc. -However, the Association
‘voluntarily dismissed: its' cldims against Dan"Mus:*‘:vand‘Contempra
Homes; Inc: inthis lawsuit: -'Neitﬁér:tﬁe L‘LGQr any of its ‘members
are vicariously liable for any of the Board .Members, since they
were not LLC members or employees of the LLC members.,
) Furthermore the Assocnatlon falled to present any ewdence that

the LLC its members, or any of the Respondents had actual
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knowledge of any of the defects during the period of declarant

control.

6. The Association’s Claim Under RCW 19.40.051(b)
is Barred.

Under RCW 19.40.091(c), a cause of action under RCW
19.40.051(b) must be brought within one year after the transfer waé :
. madé or the obligation was incurred. The first distribution was paid
on December 4,' 2002. The second distribution was paid on
January 6, 2003 and the last distribution was paid on Decembef 31,
2004. The Association did not file this lawsuit until July 19, 2605,
more than a year after the first and second distributions. Thus, fhe
Association's action under RCW 19.40.051(b) with respect to the
first and second distributions is barred and should be dismissed.

7. A Fraudulent Transfer Under RCW 19.40.041(a)(1)
Requires Proof of Actual Intent to Defraud.

The Association’s Complaint asserts claims against the LLC,
its members, and the individually named Respondents for violation
of RCW 19.40.041 and 19.40.051, the Uniform Frau.dulent Transfe.r
Act (“UFTA"). The Assoéiation on appeal wisely abandons its claim
under RCW 19.40.041(3)(.1‘) because it can not prove actual intent
to defraud any creditor, gnd instead, focuses its argurﬁents on

proving construction fraud under RCW 19.40.041(3)(2)(i). Under
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the UFTA, a transfer may be f.raudulent under any one of the
following circumstances. First, a transfer made by a debtor with
actual intent fto‘ hinder, delay, or defraud any creditor 'is fraudulent.
_RCW 19 40 041(a)(1) The tnal court may conS|der 11 factors in
determrmng Whether the reqwsrte lntent was present RCW
| 19 40 041(b) | Second ‘a transfer made wrthout adequate
con31deratlon |s constructlvely fraudulent i.e., V\rlthout regard to the
actual xntent of the partles where any one of the followmg exists:
(1) the debtor was Ieft by the transfer wrth unreasonably small

assets for a transactlon or the busmess ln WhICh the debtor was

D

‘ engaged RCW 19 40 O41(a)(2)(|) (2) the debtor mtended to incur,

or beheved he or she would |ncur more debts than the debtor

T3

would be able to pay, RCW 19 40 041(a)(2)(n) or; (3) the debtor -
was lnsolvent at the: tlme or-as‘a result of the transfer, RCW
19.40.051(a). ‘Specifically, RCW 19.40.041(a) provides:

A transféer 'made or obligation incurréd by 4 debtor is
fraudulent as to a creditor, whether the creditor's

“claim arose’ before of after the transfer was made or
the obllgatlon was incurred, if the debtor made the
transfér or'incurréd the obligation:

(1) With actual'intent t0 hinder, delay, or defraud
any credrtor of the debtor; or
(2) Wrthout receiving a reasonably equivalent

value:in exchange for the transfer or obligation,
and the debtor:
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(i) Was engaged or was about to engage in a
business or a transaction for which the
remaining assets of the debtor were
unreasonably small in relation to the business
or transaction; or

(ii) Intended to incur, or believed or reasonably
should have believed that he or she would
incur, debts beyond his or her ability to pay as
they became due.

Under RCW 19.40.041(a)(1), a fraudulent transfer is
esfablished upon “élear and satisfactory evidence” of an actual
intent to defraud.®® Under that section, a transfer is fraudulent if it is
“made by a debtor with the actuai intent to hinder, delay, or defraud
any creditor.? In determining whether actual intent was present,
consideration may be given to the eleven factprs of “badges of
fraud” listed in RCW 19.40.041(b). Any paﬁy making a claim under
,thé UFTA carries the burden of proving thét the transfer in question
waé fraudulent.?®

Here, there are no factors which support the Association’s
claim that the LLC made transfers to its members with actual intent
to hinder, delay or defraud the Association. At the time the last

distribution of paid in capital was made on December 31, 2004,

% Clearwater v. Skyline Const. Co., Inc., 67 Wn. App. 305, 321, 835 P.2d 257
(1992).

2 Sedwick v. Gwinn, 73 Wn. App. 879, 885, 873 P.2d 528 (1994).

% Sedwick v. Gwinn, 73 Wn. App. 879, 885, 873 P.2d 528 (1994).
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(whic.h‘éWas only a‘pproximate’lyr% ,956.00' to each member), neither
the LLC nor any 01; its rnembers had ahy knowledge of the defects
being. alleged in this case; vln fact, the Associatien was not even
___aWare of the alle’ge_d defee'ts until May :2005, long after the last
.drstnbutron of° paid in capltal was made The Association failed to
prove an actual mtent to defraud under RCW 19 40 041(a)(1) and
_thlS clalm should have been drsmrssed

8. There Association  Also Falled to Prove
) "~ Constructive Fraud Under 19.40:041(a)(2)(i).

‘The Association’ conténds that the LLC did' nét receive a
reasonably’ equivalent value for the members' paid in capital.
" Walue, 48 defined ih"RCW 19.40:031;'is what is-given'for a transfer

- or -obligation “if;in--exchange, ‘propertyis ‘transferred or an

" “antecedent debt'i§ secured or satisfiéd. "RCW-19.40.011(5) defines

debt as liability on a claim. A Claim includes “a right'to‘payment".
"RCW 19.40.011(3). The LLC mémbers had & statutory right to
paymient of 'the dssets’of the LLEC to'the extent of their capital'
" contribtitions.? Under RCW 25.15:035; a’member r-h'a’y"lend money

to and provide collateral for a limited liability company ‘and has the

% RCW 25.15.230 and RCW 25.15.300.
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same rights and obligations with respect to any such matter as a

person who is not a member or manager.

There were no distributiohs_that were made in excess. of the'
capital contributions by the members. The distribution frbm allC
to a member, to the extent of thé member’s capital contributions,
fits within the meaning of debt under UFTA and RCW 19.40.011(5).
In fact, the Seventh Circuit has estéblished a rule that a distribution
from a partnership to a limited partner, to the extent of the limited
partner's investment, is a transfer for réaso’nably equiveilent value.”

The Association did not prove that the LLC's liabilities
exceeded its assets afier any of the distributions. The ..Ass'ociation
did not establish that the LLC, at the time of any distribution, was
unabie to pay its debts as they }became due. Thus, the
Association's claim under RCW 19.40.041(a)(2)(i) shouid be
dismissed. | |

9. ."‘ There Association Also Failed to Prove
Constructive Fraud Under 19.40.051(a).

RCW 19.40.051(a) provides a third basis for establishing
constructive fraud as to a creditor whose claim arose before the

transfer. RCW 19.40.051(a) requires a showing that: (1) the

% Scholes v. Lehmann, 56 F.3d 750 (7" Cir. 1995).
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creditor's claim arose before the transfer;and (2) the transfer was
made without receiving a. reasonably equivalent value in exchange
for the transfer, or the debtor was insolvent at the time or the debtor
became insolvent as a result of the:transfer.

The Association argues that its: claims arose at the time of

- the 'Purchase and Sale Agreements for the condqminiums were
- .consummated. - Even ifithis:were true, a-claim for breach of contract |
involving construction accrues -at the.time of discovery.?’ Moreover,
- theviAssociation’s tort:claims'arose at the:time. of discovery.* The
evidence shows‘thatwthe Association did- not* discover any of the
‘alleged defects: until May :2005.: Thus; the ‘Association’s claims did
not arise before any of the distributions.

As’ previously discussed, the .distribUtion from a:'LLC.to a
member, to the extent of the -member’s investment, is-a transfer for
reasenably equivalent value. Moreover, the LLC was not insolvent
& atithe tlme of any dIStrlbutI(Dn‘ The LLC S Iast dlstnbutlon was made
dunng the wmdlng up of the LLC and was made |n accordance with

RCW 25 15.300. At the time of the Iast dlstrlbutlon all of the units

3 1000 Virginia L/mlted Partnership v. Vertecs Corp., 146 P.3d 423, 431-432
(2006).

%2 RCW 4.16.080.
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had been sold, all contractors had been paid, there were no iiens or
claims on the project, the one year warranties on all of the units had
expired, and there was no notice of any claims by the Association.
Thus, there is no evidence to support a finding of a fraudulent

transfer under RCW 19.40.051(a).

10. The Association Did Not Raise Any Arguments to
Support its Claims Under RCW 64.34.405,
64.34.410 and 64.34.415.

The Association did not refute the LLC's and Respondents’
contention thét there was no evidence tb support a breach of RCW
64.34.405, 64.34.410 or 64.34.415, which relates to the public
offering statement. RCW 64.34.405 concems -transferring
responsibility for preparing a Public Offering Statement to a
successor declarant or dealer, which is not even applicable here.
Thus, the trial couﬁ should have dismissed this cause of action as a
matter of law. RCW 64.34.41.0(1)()‘/) requires the Public Offering
Statement to list physical hazards known to the declarant at the
time of drafting which are not readily appareﬁt to a purchaser.
RCWv64.34.405(3).. The requirement of actual knowledge does not .
encompass facts which the builder should have known. Here, the
LLC and its members had no knowledgeA of any of the alleged

defects at the time of drafting the Public Offering Statement. RCW
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64.34.415 concerns conversation buildings, which is -also not
~applicable here: |
Thus, there is no reasonable basis for the trial court’s denial
of the LLC's ‘motion for summary judgment of the Association’s
claims under RCW 64.34.405, ‘6.4.34.41 O'or 64.34.415.
SIS TheAssocratlon’s Claims : for Negligent
N Mlsrepresentatlon'are ‘Barred by the Economic

Loss Rule and Theére ‘is‘No Evidence to Support A
Clalm for Fraudulent Concealment

Contrary to the Assocratrons contentlon the trlal court dld
notlmaklng any rulmgs that the economlc Ioss rule does not apply
'to its clalm for negllgent mlsrepresentatlon or that the LLC is
; personally Ilable The Assomatrons clarms for .negllgent
f mlsrepresentatlon rs clearly barred by the economlc Ioss rule.
There is no dlspute that the Assomatlon seeks only to recover the
cost of repair, whrch is a purely economic loss. Purely economrc
, damages are not recoverable |n tort 33' Thls same |ssue was
| | 'addressed ln Grtfflth v Centex Real Estate Corp 93 Wn App 202,
969 P.2d 486 (1998) where a Class of Homeowners sued Centex

for the negligent mlsrepresentatlon of ltS promise to provide a

' 33 Berschauer/Phillips Constr. Co. v. Seattle School District No. 1, 124 Wn.2d
816, 828, 881 P.2d 986 (1994); accord Griffith v. Centex Real Estate Corp.,
93-Wn. App.'202, 212,969 P.2d486:(1998) (applying the economic loss rule
to a negligent misrepresentation claim).
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quality home. The court held that théir claims were barred by the
~ economic loss rule.®*

In Berschauer/Phillips, the general contractor sued a design
professional in tort to recover economic damages resulting from
construction delays. The court limited recovery to the remedies
provided by the contract. “We so hold to ensure that the allocation
of risk and the determination of potential futpre liability is based on
what the parties bargained for in the contract. We hold parties to
théir contracts.”® The court emphasized ‘the importance of the
precise allocation of risk as seoured by contract.

_Anothér example, more closely related to the facts of this
case, is Griffith v. Centex. There,‘the Griffiths purchased a home
“from Centex, a national “builder-vendor” that specialiéed in sales to
first-time home buyers. Centex promised quality houses. Despite
this promise, Centex required its purchasers to sign a real estate
contrad that both limited the extent of its warravntiesv and the rights

of its purchasers to sue on those warranties.®® When the Griffiths

34 Griffith v. Centex Real Estate Corp., 93 Wn. App. 202, 213, 969 P.2d 486
(1998).

% Berschauer/Phillips Constr. Co. v. Seattle School District No. 1, 124 Wn.2d
816, 826, 881 P.2d 986 (1994). ‘

% Griffith, 93 Wn. App. at 206-07, 969 P.2d 486.
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sued Centex for the fraudulent misrepresentation of its. promise to
provide a quality home, the coui't_held that their claim was barred
by the economic loss rule.” In essence, the court would not allow
the Griffiths to circumvent the negotiated terms of the contract by
bringing a tort claim. Thus, the plaintiffs could recover only in a
contract action and hot in atort'action. -

Here,” the contract - between ‘the  parties- contained an
a“llocation of -future liability. It also' contained a limited warranty
agreement.” In Reynolds- Metals Co. v. Alcan; ‘Inc, 2006VWL
1169790 (W:D.Wash:‘May 01,-2006) (NO. €04-0175RJB), the court
ruled that the purchase and sale contracts allocated: risk and future
liability ‘sufficiently to invoke' the - economici‘loss -rule.- Thus, the
© economic™ loss - rule - applies’ and® ‘bars the negligent

‘misrepresentation claim: against the LLC, its -members, and the
~individually hameds‘Respondents;

- Bvenif the HOA's claims were not barred *b’yv the:-economic
loss rule, the Association:-has failed to present any evidence to
| support its claims for negligent misrepresentation or fraudulent

concealment. As the Association points out, to prove a fraudulent

3 Griffith, 93 Wn. App. at 213, 969 P.2d 486.
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concealment claim, the Association must show (1) a concealed
defect in the prémises of a residential dwelling, (2) the Builder knew
of the defect, (3) the defect is dangerous to the property, health, of
life of the purchaser, and (4) the defect was unknown to the
purchaser and a reasonable inspection by the purchaser would not
have disclosed the defects.®® However, fraudulent concealment
doés not extend to those situations Where the defects is apparent.”
The builder's knowledge is determined at the time of sale.®

The Association contends that the LLC fraudulently
conceéled from_ prospective purchasers that the “windows were
impropérly installed, that flashings weré improperly installéd, that
railings were weak, and so forth”. The Association argues that by
virtue of their involvement in the construction, the LLC and its
members knew or shéuld have kn.own of the alleged defects.
However, each of the members testified that they had no
knowledge of any of the alleged construction defects prior to the
Association’s notice of claim in May 2005. It is not sufficient to

merely allege that the LLC and its members “should have known”

38 Norris v. Church, 115 Wn. App. 511, 514, 63 P.3d 153 (2002).

39 Atherton Condo. Apt. Owners’ Ass’n B'd v. Blume Dev. Co., 115 Wn.2d 506,
524, 799 P.2d 250 (1990).

40 Norris v. Church, 115 Wn. App. 511, 514, 63 P.3d 153 (2002).
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about the alleged defects. The 'Associationv failed to present any
evidence to support the claim that the LLC and its members in fact
knew of the alléged defects. The Association’s standard of “should
have known” is irrelevant in determining whether the LLC .is liable
for fraudulent concealment..

It is important to-note that none of thé-,alleged defects involve
- any-past warranty claims éubmitted::\to.the;l:l-.ﬁs -Even if.they did, a
builder cannot bé held liable.if-he: reasonably believes that a past
defect has been corrected:** The only defect jnvolVing the windows
isthat'a couple of windows:have ‘broken nail flanges, which could
+:have: easily occurred: afteri:construction: was .complete. The
Association-failed-to -pr"ése’n't any -evidence that-any of the.alleged
defebts-fa're*-‘dan'gerous"_to the property,~ health, of life of the.Owners.
‘There-are no structural.:-:calculéﬁo‘ns to support the claim that the
“railings are weak” and are: not a safety concemn. Lastly, the
Association did.not. p:reséht'. anyievidence showing that the.alleged
defects: were unkn‘o‘Wn to the Owners. or the Association and a
reasonable inspection by the -Owners or the: Association would not

have disclosed the defects.

" Luxon v. Caviezel, 42'Wn. App. 261, 265, 710 P.2d 809 (1985).
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Lastly, the Association contends that the LLC members had
a dufy to investigate; the construction prior} to dissolution and acted
with reckless disregard to “potential defects” by not investigating.
However, the LLC had no duty to perform an investigation of the
Association’s property prior to its dissolution. At the time of its
dissolution, all of the one year warranties had expired on the units
and the LLC had no further obligations to the Owners undef its
Limited Warranty. | | |

Here, there is no evidence that the LLC or its rhembers had
any actual knowledge of the Association’s alleged defects at the
time of the sale of these units. Thus, the trial court should have -
dismissed Assbciation’s claims for fraudulent Concealrﬁent and

negligent misrepresentation.

12. The Association’s Cbnsumer Protection Act Claim
Should be Dismissed.

The Association has not established any of the elements to
support its ‘Consumer Protection Act claim. . The Association
attempts to support its CPA claim'by arguing that by inference, the
LLC members “should have known” of the alleged defects. The
Association also argues that the members (1) did not disclose to.

the Owners that there were two windows that were repaired under
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warranty, (2) did not disclose that-they intended to dissolve the

LLC; (3) distributed assets to the members during the winding up

.period prior to dissolution; (4) included a Builders Limited Home

Warranty in the Declaration; and (5) 'respo“nded:to the Association’s
notice of claim.

" All of “these!" allegations involve what the Association

" ‘contends ‘the' ' LL.C members “should have done”. : The Association

did not cite any legal authority that a failure to disclose defects
Which: are’unknowh' to the Builder can be-a CPA! violation. The
Association *has not. presented evidence of any: -deceptive of
“miisfepresentation’ by-the' LLC or its-members. that was relied upon
by the individual-owners in:their purchase ‘of-the units. The
Association’s arguments have another fundamental problem. The
alleged” defects were: not drscovered until: May 2005. The LLC's
certlflcate of formatlon was not caneeller ’untll years after the units
-. ﬂ‘were sold Therefore the Owners could not have relred on any
v“farlg‘_re‘_t_e d'“'???,?” lnteht to dlssolve the LLC, or_the final ‘
dlstrlbutron of paid in capltal or the LLC’s vre.spons‘e to the
Assomatrons notice of Clarm since all of these events occurred

years after the units were sold. Thus, the tnaltcourt should have

dismissed the Association's CPA claims.
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H. THE LLC IS ENTITLED TO RECOVER ITS ATTORNEY’S
FEES AND COSTS AT THE TRIAL COURT LEVEL.

When a contract' or statute provides for payment of attorney
‘fees, the prevailing party is entitied to reasonable fees and costs
incurred at both trial and appeal.* The Association argues without

any supporting authority that thé LLC (and only the LLC) is not
entitted to any attorney's fees and costs as a prevailing party
because it is a djssolved' LLC. The Association has asserted a
claim for attorney’s fees u'ndér the Purchase and Sale Agreements,
the Condominium Act, and the Consumer Protection Act.

The Association cites no authority for itsA argument/s and it
would be improper to deny the LLC an award of attorney’s fees and
costs as a prevailing party. The Association haé vigorously
pursued its claims against the LLC, despite full knowledge that its
certificate of formation was cancelled. It would be illogical to
conclude that by successfully defending against the Association'’s
claim, the prevailing attorney fee clauses in the Purchase and Sale
Agreements, the Condominium Act, and the Consumer Protection

Act would be rendered meaningless as to the LLC. |

“2 piepkorn v. Adams, 102 Wn. App. 673, 10 P.3d 428 (2000) (prevailing party
entitied to award of attorney fees at trial and on appeal).
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The Assomatron then challenges the LLC's nght to attorney’s
fees and costs as‘a prevallrng party under the Condommlum Act
lclarmlng that this is not ‘an approprlate case” for an award of fees
N to the LLC The Assocratlon orlglnally argued to the trral court that
“Declarant |s never entitled to an award of attorneys fees and
costs under the Condomrnrum Act However erther the plarntlff or
the defendant may be the prevarlrng party under the Condomlnrum
Act “ Thrs IS an approprrate case for an award of attorney S fees to
the LLC because the Assocratron flled its Complalnt Iong before
RCW 25. 15 303 was enacted and vrgorously pursued claims
‘agarnst the LLC wrth fuII knowledge |t was a cancelled LLC The
| court may remand to the trlal court the calculatron of the amount of
_‘ the award of attorney S fees and costs - | |
l.‘ E THE RESPONDENTS ARE ENTITLED TO THEIR

ATTORNEY’S: FEES: AND COSTS AS‘': PREVAILING
| PARTIES

The Respondents prevalled on summary Judgment on all of

e

the Assocratrons clarms The Respondents flled a motlon for

attorneys fees and costs under the prevallrng attorney fees clause

in the Purchase and Sale Agreements, the Condominium Act and

 Eagle Point: Condominium Owriers Assri-v. Coy, 102 Wn. App: 697, 9 P.2d
898 (2000). |
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the Consumer Protection Act, which the trial court denied without
prejudice to renew pending the outcome of this appeal. The trial
court had authority to award éttomey’s fees and costs to the
Respondents’ under RAP 7.2(i), regardless of the outcome of this
appeal. This is an appropriate case for an awara of fees in favor of
the Respondents. The Association sued these Respondents as
“Declarants” under the Condominium Act knowing that the only real
“Declarant’ is Colonial Development, LLC. Most of the
Respoﬁdents are individuals and the Association sued them in their
- individual capacity and their marital community. The Association
admits that it only sued these Respéndents after it became aware
that the LLC was a dissolved limited liability company. There is no
legitimate reason to geny an award of attorney's fees and costs to

these Respondents.

J. THE LLC AND THE RESPONDENTS ARE ENTITLED TO
THEIR ATTORNEY'S FEES AND COSTS UNDER RAP

18.1.

RAP 18.1 addresses the procedures for requesting attorney.
fees and expenses on appeal. If the LLC and the Respondents
prevail on appeal, they are entitlied to an award of their attorney’s

" fees and costs in the trial court, and on appeal under RAP 18.1.
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VI CONCLUSION -
The Association has no viable claims-against either Colonial
Development, LLC or the Respondents. RCW 25.15.303 does not

apply retroactively to resurrect the Association’s claims. Moreover,

- the Association failed to prove-its claims- against the LLC and the

Respondents.  This. court should. 'grant Colonial .Development,
- LLC's-motion for summary judgment:and: grant it.an.award of
_attorney’s fees and costs incurred at the trial court lljeve'l- and on
. appeal:. -.The‘;-s'courtac\-should:.also.,;-a,f.firm the: trial: :cburth” decision
- granting the: Respondents’.motion for summary judgment.and grant
= .them-an:award of attorney’s fees and costs-at. the: trial-court level

:and on appeal.

~DATED*:this"£':-z, - day-of January, 2007..

OLES MORRISON RINKER & BAKER LLP

By .

Eileen:. McKillop; WSBA 21 eozz
Attorneys for Appellant /Cross-
Respondent Colonial Development,
LLC and Respondents
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