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I RESTATEMENT OF ISSUES PRESENTED FOR REV]EW
‘1. Whether the mal court properly granted FHC, LLC’s
motion for summary judgment, dismissing Chadwick Farms Owners
Association’s complaint .be'cause there is no statutory bhsis to phnm't
claims against FHC, L, as ts Certificate of Foration was cancelled on

March 24, 2005.

2. - Whether ﬁe trial court correctly refised to grant Chadwick
Farms’ Owners Association"s motion for leave to amend complaint
because as of September 30, 2005, the complaint had been dismissed and

there was no pending.complaiﬁt that could ha\}e been amcnd.ed..

IL RESTA;TEMENT OF THE CASE
FHC, LLC was formed for the purpose of constrhcting the i:)roject
- known as 'Chadwick Farms. .CP 76. .Followjng construction ‘of the
Chadwi.ck Farms project, .FHC., hLC’s buéihess purpose whs completed
'and FHC, LLC ceased active operations. CP 76. On March 24, 2003,
FHC LLC was admmlstrahvely dissolved by the Secretary of State CPj
13. At no time since March 24, 2003 d1d FHC, LLC apply for

reinstatement following admamstratxve dissolution on March 24, 2003 CP

76.
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- On August 18, 2004 Chadwmk Farms Owners Assocmtlon (“HOA”)
brought a clalm for constructlon defects against FHC LLC ansmg ﬁ'om
the orxgmal construction of the Chadw1ck Farms pro;ect CP 15-19. On - -
March 24 2005, FHC, LLC’s Certificate of Formatlon was cancelled .
pursuarit to RCW 25.15.290(4). - -

~ On August 24 2005 FHC, LLC moved for summary Judgment :
' n’dlsmlssal of the HOA s claims argumg that. FHC LLC. ccased to exist as |
of March 24, 2005 aud all claims agamst it abated. CP 1-19.. Almost one
month after recexvmg the. motion for summary Judgment and only six days ‘
“ bcforc the hcanng on said motxon the HOA ﬁled a motlon for Ieave to |
amend its complamt nammg the members of FHC LLC. as mdlwdual
) defendants and addmg causes of actlon regard.mg those md1v1dua1
| _ members who allegedly failed fo make adequate provisions for the HOA’s
cIaims. .CP 194—207 | On. September 36 2005, the trial court entered an
order dlsmlssmg W1th Jprejudice. the HOA’s complamt -CP:102-104. As
' the HOA’s complaint had been d1smlssed in ifs. entirety,. the HOA’

motion for leay_e to amend was moot,

0. STANDARD FOR REVIEW

An order .granting summafy judgment is reviewed de novo and the -

appellate court engages in the same inquiry as the trial court, considering
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the facts in the Ii‘ght'mbst_.favbrable to tﬁe ndnméving party Christensen

. v Grant County Hosp. Dist. No. 1, 152 .Wash.'2d 299, 3(.)‘5,‘ 96.P.3d 957

(2004). Qilestions of law preseﬁted oD summary ju&gmmt aré reﬁeWed

de novo. Coppernoll . Reed, 155 Wash.2d 290, 296, 119 P.3d 318

|  (2005). | '

: “T]:.le. standard of review of a trial courts denial of a motiori.to,

amend 2 bieading is ‘manifest abus; of discretion’. Herron v. Tribune
Pub. Co., Inc., 1_:08 Wash.2d 162, 165, 736 P.2d 249, 252 (1987) citations

omitted.

IV. ARGUMENT
Al The Trial Couﬁ Correctly Dismissed all Claims Against

FHC, LLC because Pursuant to Washington’s Limited
Liability Act, FHC, LLC Ceased to Exxst for all Purposes

"as of March 24, 2005.
: The legal status of limited lxablhty compames in Washmgton 1s' .

governed by the Limited Liability Company Act. Formatlon ofa hmxted. :
li'abi]ity company occurs when a Certificate of Formation is executed and‘
filed with the Secretary of State. ;S'ee RCW 25(15.07_0; Termination of a
Iimited liability company is a tw;;-stel; process. The first step is dissolut,ic;n .
of a limited liabﬂity company. ';I'he s-ec.ond step is carcellation of the

Certificate of Formation. Once the limited liability company’s Certificate
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of Formation s cancélléd, the limited liability »coz"n’pany cedses to oxist for
all purposes. See RCW 25.15. 270(2)(0) o |
D1ssolut10n of a limited hablhty company can be accompllshed ina
- number of ways. However m the present matter we are dealmg solely with o
admuustrahve dlssolutlon Pursuant- to RCW _ 25.15.280, administrative
,,,d_xssolutxon is ‘automatic. ;b,y‘ the Secretary of '5'Stafe%'wheﬁ a limited liability
j_ comjianyqfaﬂs-’f’to;ﬁ?I'e_-;iész -annual report. - Tt:is undlsputedthat FHG’-‘iLC Was
admlmstratlvely dissolved by the Secretary of State on March 24 2003 .
pursiant to RCW 25.15.080. |
A dlssolved limited hablhty company contmues to emst, solcly for .

purposes of winding: up, until qts cemﬁcate of foxmatxon is cancelled See .

;RCW 25.15. 285(3)‘_and RCW 25.15.290; RCW 2515, 295(2) reads

] sso utlon of a Iumted hablhty company and until
tlxe ﬁlmg of a certificate:of cancellation.as provided in
RCW 25.15.080, the persons -winding up the limited
liability company’s affairs may, in the-name of}and for and
on behalf of, the limited lability company, prosecute and
defend-.suits, whether: civil, ‘criminal;:-or admxmstxahve *

- gradually settle and close the limited liability company’ s

~business; - dispose :of “and . convey' the “limited *liability
company s property, discharge or make reasonable

- provisionfor:the limitéd liability company’s liabilities, and
distribute to the members any remammg assets of the

]muted liability company.
RCW 25.15.295. RCW 25.15. 080 reads:

A cemficate -of. formatmn shall be canceled upon the
effective date of the Certificate of Cancellation, or_as
. provided in RCW 25.15.290, or upon the filing of articles
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of merger is the limited hab1hty company is not the
survxvmg or resulting entlty ina merger

RCW 25.15.080 emphaszs ada’ed RCW 25.15. 290(4) reads

If an apphcatlon for reinstatement is not made thhm the
two-year period set forth in subsection (1) of this section,
or if the application made within this period is not granted,

' the Secretagz of State shall cancel the limited hablhg
' comganz S Cemﬁcate of Formatlon

RCW 25.15. 290(4) empha.s'ls added

It 1s undlsputed that FHC LLC’s Cemﬁcate of Formai:lon was
cancelled, by operation of law on March 24, 2005, by. the Secretary of
State pursuant to RCW 25. 15 290(4) Pursuant to the clear statutory
_ ﬁ'amework set forth in the lelted L1ab111ty Company Act, as of March 24,
2005 FHC LLC’s wmdmg up penod was termmated, its Certxﬁcate of
Formauou was'cancelled and FHC, LLC ceased to exist as a separate legal

. entity. , | | | |
A limited liability company formed under ﬂns chapter
shall be a separate legal entity, the existence of which as a
separate legal entity shall continue until cancellation of the
limited liability company’s certificafe formation.
RCW 25.15.070(2)((5. Op'ce FﬁC, LLC’s Certificate of Forxuation was
canicelled, the HOA’s suit against FEIC, LLC abated as there is 2o statutory
. provision permitting claims to contimue against a cancelled limited liaBﬁity

company. .
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B. Contrary to the HOA’s Arvument, there is no Statutory.
_Basis to Extend the Life of a Limited Liability Company
once its Certificate of Formatmn is Cancelled

In its opemng bnef the HOA argues, desplte FHC, LLC’ ,

cancelled ‘status, the- Court‘ should extend the hfe of FHC LLC for

purposes of htlgatmg_th ! present matter‘ '?The HG) ¥ .gues that because

FHC LLC did not ﬁle a Certlﬁcate of Cancellanon, FHC LLC stlll exxsts
: 'and has the capacxty to contmue the present htxgatnon Such . an.
' mterpretatlon of the Lmnted Llabrhty Company Act 18 contrary to its
express provmons ‘ L | |
_ The HOA suggcsts that the Court should ignore the full language '
| of RCW 25 15 080, cxted and mcorporated m 1ts enurety m RCW'
25.15 295(2) and hmlt cancellatlon of the Certlﬁcate of Formatlon to only
Aoccur when a In:mted habrhty company ﬁles a document wrth the
Secretary of State requestmg that 1ts Cemﬁcate of Fonna‘non be cancelIed

Th15 is a tortured mterpretanon of the relevant statutes and produces an

absurd result Under the’ HOA’s scenario; FHC, LLC 'whosé Ceruﬁcate
of Formation was' cance]led by the Secretary of State pursuant to RCW
'25 15 290(4), must thcreaﬁer at some point i m time, ﬁ]e a separate request
to'the Secretary of State {6 cancel its Ceruﬁcate of Formahou‘ even though .

its Certificate of Formation was already cancelled. This is ‘simply
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Tnonsensical and cerfainly contrary to the express statutory provisions cited

above.

It is the golden rule -of statutory mterpretatlon that absurd }

nonsens1cal results be rejected See Cooper’s Mobile Homes, Inc v

.Szmmons 94 Wash 2d 321, 333, 617 P. 2d 415 422 (1 980)l The express
, .prov1s1onvof RCW ‘25.15.295(2) clearly states that suit can .be.maintai'ned

.agejnst ahmlted h'a‘bility' company only 'until it is 'cénceiied pursuant to

RCW '25 is 080. FHC LLC was cancelled as set forth in RCW.

25.15.080; Therefore ~once FHC, LLC was cancelled, its wmdmg up

' .penod termmated and it ceased to ‘exxst as a separate legal entity for all -

A purposes

.Formatlon of ‘the limited 11ab111ty company is the deaih of the 11m1ted
‘ liability company, for all purposes, RCW 25. 15 070(2)(c) ﬁlrther resolves

_ such doubt. It reads

A limited hablhty company formed under this chapter
shall be a separate legal entity, the existence of which as .

- a segarate legal entity shall continue until cancellation

of the limited hablhtv company’s certlficate of
formation. . '

! The  “golden rmule” . of statutory mtexpretatlon mandates - . “(The)
unreasonableness of the result produced by one among alternative pos51ble
interpretations of a statute is a reason for rejecting that interpretation in favor of
another which would produce a reasonable result.” Id.

06/03/2006 12:57 #061 P.014/032

- If there is any doubt that cancellatmn of the Certlﬁcate of =
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~ RCW 25 15. 070(2)(0) emphaszs added The Leglslature could not have
| been clearer Once a hrmted hablhty company s Certlﬁcaie of Formation
is canceﬂed it no longer exxsts | | |
- There is no dispute'that’ FHC LLC s Certificate of Formatron was
: cancelled by the Secretary of State on March 25 2005 Per the express
language of the Lumted L1ab1hty Company Act FHC LLC ceased to |
exxst as: of March 25, 2005 Because 1t does not exrst, the HOA’s clarms .
N - agamst it must be dxsnnssed as” there 1; no statutory prov1sron that saves
- clalms agamst a cancelled lumted habxhty company . |
What the HOA is eskifg this Court 6" do, what the Leglslature |
~ chose’ not to is fo create a survival of clanns provrslon that would apply to
- cancelled lumted liability compames such‘as s present in the Busmess
- Cotporatlons Act. However a hrmted hablhty company s emstence both at |

. _-formatlon and terrmnatlon, are deﬁned by’ statite. Whére the Legrslature

.has chosen to terminate the. 11fe of a 11m1ted habrhty company upon

to do- otherwme See Ballamt Squa_ 5 2 '
- Dynasty Canstructzon Co., 126 Wash. App 285 298, 108 P3d 818, 824
(2005) cztmg Matter of Marriage of Wzllzams 115 Wash.2d 202 208 796
. P.2d 421 (1990) (citing State v. Calderon, I’OQ-_Wash;EZ_d 348, 351, 684 P.2d

. 1293 (1984); State v. McCullum, 98 Wash, 24 484, 493, 656 .2d 1064
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"~ (1983); Glass v. Stahl Speczally Co., 97 Wash 2d 880 887-88, 652 P.2d
948 (1982), Green Mt. Sch Dist. 103 v. Durkee 56 Wash 2d 154 161 351
~P.2d 525 (1960)) Where the leglslamre has chosen to only allow claims
agamst a hmlted habﬂlty company until it is cancelled there is no statutory | .
basis for the_ HOA’s clalms against 'FHC, LLC, because FHC,‘LLC isa .
: vcancelled limited h’abtlity com_oany. tis of no conééonence _that the HQA :
filed .its complaint against FHC, hLC prior to-March 24, 2005 The _- |
'Lumted Liability - Company Act temnnates the existence of a hrmted'
| haluhty company ‘upon cancellatlon and does not dlstmgmsh between '
claims that were brought pror to cencel_lanon or those brought after’
'c'ance_llation. There s1mply is no basis to save the HOA"s claims becanse
they_were broug.ht. pﬁdr to March 24, 2005. | »
It ie a basic pn'nciple of : statutory i'nterpre'tation‘ thet a Court cannot
'.add. words to 2 statutory’ provision that are’ not there See ‘Restaurant -
: Development Inc. v, Cananwdl Inc., 150 Wash. 2d 674 681 80 P.3d 598 |
| 601-02 (2003) (“Further, a court must not add w_ords where the legislamre |
*has chosen mot to include them.”) RCW 25.15.295 is dear. Al claims,
including olaims-bronght pn'or to '_cnnoelleﬁon, are terminated onqe' a
Inmtcd liability _c;ompany. is canceﬂed. ‘To find an excehﬁon for claims that -
are hronght prior to cancelleﬁon woulo be to adti Words to the statute that '

- do mot exist. Rules of statutory interprefation strictly forbid adding of
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_words As such, the tna.l court properly dxsmlssed the HOA’s clauns

agamst FHC LLC

C. . Pubhc Pohcy Goals of Certamty and Deﬁmteness are .
Legltlmate Goals which muist not be Totally Abandoned
in Favor of Saving the HOA’s Claimns. -~

'Ihe HOA argues in its- opemng brief that the Court shiould usmp
the authonty of the Leglslature i determmmg a balance between the
competmg pubhc polxcy goals of certamty and deﬁmteness of a Jimited |

‘ , .{ lxablhty company and preservatlon of remedles by a clalmant ~The: pubhc .
. j__pohcy goals of certamty and deﬁmteness are legmmate goals and’ cannot |
' ' be totally abandoned in: favor of savmg the HOA’s clalms agamst FHC
LLC See Ballard Square, 126 Wash App.1at296-and 108 Pi3d'st 824,
Balancmg these legltnnate goals is the - roIe of the Leglslature ‘T the
o present matter, the Leglslature found the balance between the two interests -
' by pernnttmg clalms agamst dlssolved lumted hablhty compames and ‘
- abatmg all clazms once: the hrmted hablhty company was cancelled
Abatmg claims, mcludmg pendmg clanns is not w1thout lnstoncal |
» 'Iegal support At common law, a: dissolved: corporatlon ceased to exist for :
| all purposes.. As'a result, all -cle;ms,— mcludmg pending claims abited. See -
id. at 239, '820. Only where the negislatm extended the llfe of a
. dlssolved corporation could claims contmue and/or be brought See zd

- L1kew15e the capacity of a lnmted habxhty company to! be sued is

10
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. govemed by statute Under Washmgton law, once a lumtcd hablhty
‘ company 1s cancelled, it ceases to emst, for all purposes pursuant to RCW

K 25.15. 070(2)(0) aid RCW 25.15.295(2). |
| " D. . The Leglslature s Recent Passage of Senate Bill' 6531 -
Confirms the Legislature’s Intent that all Claims Abate
Once the Limited Liability Company is Cancelled’ | :
. In its opemng bnef, the HOA argues that Senate Blll 6531, not
' currently in effect should be apphed to ﬂ'.us matter to ‘save the HOA s
claims. Whether Senate B111 6531 should be apphed retroactxvely to the' |
present matter is lrrelevant because Senate Bl].l 6531 does not save the
. HOA's clalms agamst FHC LLC Senate Bﬂl 6531 does not change the ‘
statutory framework concemmg abatement of clatms agamst a cancelled
hmlted ltabtllty company Rather, all Senate B111 6531 does is clarify
- RCW 25 15.290(2). RCW 25.15. 290(2) and Senate Bill 6531 permit
clalms to be ﬁled agamst a dissolved 11m1ted hablhty company. There
certamly is no dtspute on that pomt However, the right to pursue a claim
against a dwsolved limited liability company termmates once that ‘-
’ dissolved hmlted liabﬂity comp'any is cance]led Senate Bili 6531 does ' .
notbmg to save clalms agamst a cancelled lxmlted habxhty company '
Senate Blll 6531 reads |

_ The. dnssolutton of a lnmted hablhty company does not
. take .away or impair any remedy available against that

' limited liability company, its managers, or ifs members for
right or claim existing, or any liability incurred at any time;.

11
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- whether prior to.or after dissolution, unless an action or-
other proceeding thereon is not commenced within three -

* years after the effective date of dissolution. Such an action® .
or proceeding against the limited liability company may be

- defended by the lumted hablhty company in its own name.

" -Senate- Blll 6531 emphaszs added Senate Blll 6531 only apphes to

dlssolved l1m1ted habxhty compames and has absolutely no apphcatlon to
| a cancelled lumted l1ab111ty company ‘Had. the Leglslature ‘wanted Senate .
Bill -6531 ‘to-savez a claunu- agamst»'af-.cancelled -llmlteél-‘habﬂxty ‘company 1t
Would have used the'word: “cancelled” as opposed to “dlssolved” | The
T Legxslature speclﬁcally chose to only penmt clalms solely agamst a,
i dxssolved limited hablhty company The Leglslature s recent passage of .
A Senate Bill 6531 only conﬁrms the: posmon of FHC LLC and the order of o
AA . the tnal court Once a hmlted hablhty company is cancelled, all clalms
» '.agamst it abate as “there” 1s ‘no’ statutory provxslon "that perrmts claJms h
18 unamb1guous the Com't wxll look only to that language to determme. f
legxslanve .mtent- The Court cannot add” 'words' ‘ or-~=clauses=» to an
._unamb1guous statute when the Leg1slature has- chosen not' to mclude that.
fIanguage The Court should assume that the Legwlature means exactly '

~ what 1t says ” State V. Freeman 124 Wash App 413 415, 101 P.3d 878

879 (2009. - ”
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At any tune since 1994 when the Limited. L1ab111ty Company was
1 first enacted, the Leglslature could have enacted a statute that would have .
: permltted pendmg clalrns to contmue against a cancelled [imited hab111ty‘
| . company as 1t did for corpora'aons The Leglslature could have adopted a
' 'surwval of claims statute agamst cancelled hmlted habﬂlty compames like
| it d1d for corporanons. The Legrslature could have made the wmdmg up-
' penod connnue potenually mdeﬁmtely as'it d1d for corporations. Even at
its most recent session when the spec1ﬁc issue’ of survrval of claims
'. agamst a hm1ted habxhty company was addressed ‘the Leglslature could
~have adopted a statute 1o perm]t clalms agamst cancelled lnmted hablhty v~
“.compames But the Legxslature chose not to’ do so. Instead the' o
: Legrslature chose to terminate the exxstence of a limited hab1hty company |
upon cancellanon of the Certrﬁcate of Formatlon pursuant to RCW '
- 25 15 080 The trial court correctly d1s1mssed the HOA’S claims agamst

FHC LLC as there is no statutory ba51s to. penmt the HOA'’s claims

- agamst FHC, LLC once FHC, LLC was cancelled on March 24, 2005
E. Because the HOA’s Complamt Against FHC, LLC was
Dismissed in its Entirely on September 30, 2005, there
was' no Complaint that could have been Amended :
: The HOA argues that the tnal court abused its d1scret10n by falhng

to grant its monon for leave to ﬁle an amended complamt nammg

. addlnonal parhes and addl’nonal causes of action separate and apart from

S13
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the clalrns agamst FHC, LLC On the contrary the tnal court’s acnon was ; _
. not an abuse of dlscrenon as there was no complaint that could have been
amended. | | |
: ,On September 30 2005 the: tnal court entered an order dlsrmssmg,
: ;_1n its en’nrety, the HOA’s complamt As such -as’ -of September 30 2005 B
..;there was no pendmg complamt that- could have been amended The HOA
' argues in: 1ts openmg bnef that its' motlon for leave to: amend ‘was set for
- -hearmg -on; September 30 2005 and should have' been demded desplte 1ts |
o L complamt havmg already been- d1srmssed. At the outset, when a mo’non
- t-w111 be consuiered by the trial" court is determmed by the tnal court not by
‘ theparty , S‘olely becanse a':party tequestsut‘s motlon"‘for leave_*-'-to“amend a.
. .'pleading'zzb_eéheatd ona certam ?&ay doek notrm’ean the t’ﬂa‘l conft=is-i'obﬁgated o
to hear ot deei_de the ;Ino"tiOn 'on"tﬁat,day.:» King Cotifity Local Rule 7 -
."(b;(S)(A)'.ﬁi'eads' “nov'flater».th'an six.""-'com-'t-’day”s-? befoi;e the' date the party
| wishes :the motlon to’ be rconsxdered ” Emphaszs added ‘Just because’ a, .~
.. "party w1shes to have a motlon heard on a partlcular day does not mean the
: | motlon wﬂl be heard on' that day Had the HOA wanted to insure that its
" motion. for leave to amend yvould be consxdered prior to FHC LLC’ |
‘ motmn for summary Judgment, it should have made arrangements w1th the

mal court.i Inistead, the HOA waxted almost one month afcer_ FHC, LLC

- filed its motion for summary judgtiient, judt dayis béfore the heating on said -

: i | .::..
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motion, and made no arrangements with the Court to insure that th'ejmotion
for leave would be heard prior to the moﬁqn for summary judgiment,

-~ AS _sﬁch, the,oﬁly motion the trial court formally agreed:to hear on

, September 30, 2005 was FHC, LLC’s inpﬁon for summary judg’méﬂt. On

Sebtg:'mber 30, 2005, the Court granted 't_he motion for summa.ry judgment

- and entered an order dismiissing, in its entirety, the HOA’s cqfnplaint. As

Sﬁch; tﬁc HOA'’s motion fof leave to amend was moot as there was no
complaint that could have been amended.?

' V. CONCLUSION _ -

 Therefore, fOI'”?.H: the foreg'oing'feaéons; FHC, :I;Lc_.req'ues"ts. the

Court affirm the tnal Court’s dismissal of Chadwick Farms anérs .

Aséociaﬁénfs Cbmplaint ag;ciinst FHC, 'LLC because as of Mai'ch 24,

72005, FHC, LLC ceased to'exist as'a separate legal entity-and all claims

against it abated. FHC, LLC further requests the Court afﬁrm the trial

2In addition, the trial had substantive réasons not to grant the motion for leave to

amend the pleadings. The claims and parties the HOA wished to add were entirely

. separate from the construction defect claims that were asserted pursuant to the
Condominium Act. Asserting claims against the members of FHC, LLC for not
 allocating asserts, or making provisions for the HOA’s claims, even though FHC, '

LLC had no assets to allocate as it lost substantial sums of: money on the

* construction of the project, from whether a building was constructed in
compliance with applicable building codes. It is within the sound discretion of the .

trial court to deny a motion for leave to amend where the amendment “is likely to
result in jury confusion, the introduction of remote issues, or a lengthy trial” .

" Herron v. Tribune Publishing Co., Inc., 108 Wash.2d 162, 165-66, 736 P.2d 249,
. 253 (1987). . I B - .

s
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count s refusal to grant Ieave for Chadwmk ans Owners Assocxatmn s
request to amend its complamt because there was no pendmg complaint

| . that could have been amended

‘Dated’v‘this‘";Srd'ﬂdy"éfng, 2006..

| FORSBERG & UMLAUF, P.S;

S JohnrS Hayes WSBA #21009
o Vi M Vandeslice, WSBA #34990
Attorneys for Respondent and '

%

‘pbellant, FHC LLC

o 7900 Fourth Ave Su:te 1700
.. Seattle, WA 98164 '
o (206) 689—8500
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: FHC, LLC’s CROSS APPEAL AGAINST RESPONDENTS
CASCADE UTILITIES, INC., MILBRANDT ARCHITECTS, INC.
‘ P.S., PIERONI ENTERPRISE, INC. D/B/A PIERONI’S
LANDSCAPE CONSTRUCTION, INC., AMERICA 1°T ROOING &
.- BUILDERS, INC ANDGUTTERKING INC..

VL ASSIGNN[ENT OF ERROR
The tnal court erred n entermg 1ts orders of September 30 2005

| .'November 28, 2005 and December ia,. 2005 grantxng Thlrd-Party
| Defendant Cascade Utlht1es Inc Mllbrandt Arch1tects Inc, P.S,, Plerom : -
Enterpnse Inc d/b/a P1erom s Landscape Constructlon, Inc Amenca Ist =~
. Roofing &. Bullders Inc and Gutter ng, Inc s Motxons for Summaryl
.Tudgment and Orders of D1sm1ssal of FHC LLC’s Thxrd—Party Complamt '
Aru]mg that smt could not be mamtamed agamst szud 'I'hlrd-Party
| Defendants because FHC LLC 1s a cancelled hm1ted I1ab111ty company S

and does not have the capacxty to mamtam its th1rd-party clalms

 VIL | ISSUES PERTAIN]NG TO ASSIGNMENTS OF ERROR -
Whether an adm1mstrat1ve]y d1ssolvcd and cancelled limited

habxhty company has the capac1ty to maintain thnd-paxty clauns C

VIII STATEMENT OF FACTS

Tlus matter anses out of clalms for constmcnon defects at the

. Chadwick Farms condormmum ‘prOJect On August 18 2004 the

7
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Chadw1ck Farms Owners Assoc1aﬁon (“HOA”) brought a Complamt for .
. ; Dendages agamst FHC LLC the owner of the prcgcct durmg constmctlon
allegmg defects and damages resultmg from the original constructlon of the
 project. CP 119-25 ‘On. May 12 2005, FHC LLC filed a Third-Party
Compaint agaist te sbeoniacirs who defeively bl the Chadvick
' Farms project. | cp 130052 'rhe Third—Party .Coniplaintl was amerided on
October 4, 2005 nammg Gutter ng, Inc as.a Thu'd Party Defendant. CP
- 214-27 On December 14 2005 the court entered an order d15m1ss1ng
FHC LLC’s clauns agamst Gutter ng, Inc thereby dlsrmssmg all ;
pendmgclalmsbyFHC LLC CP116~118 L ‘ | ‘ |
| On March 24 2003 FHC LLC was admlmstratlvely dlssolved for
. faﬂure to ﬁle an annual report CP 13 Pursua.nt to statute two years later

v Athe Secretary of State cancelled 1ts Certrﬁcate of F ormatron

| IX LEGAL ARGUMENT
A Standard ofRev1ew |
The tnal court’s grant of summary Judgment to Re3pondent 1s"
rev1ewed de novo Hogan V. Sacred Heart Medzcal Center 101 Wash, -
App. 43, 2 P.3d 968? (QQOQ);' .’I‘he *appellate 'com't s,hould review any'
ﬁrldings of fact de noﬁo:' ‘because t:b.e evi_denee submitted Ato the lower court

was comprised entirely of written submissions, affidavits; declarations and

ST
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" deposmon tra:nscnpts 1 Where the record cotisists entrrely of ‘written
and graphlc matenal the appellate court should glve an mdependent

: _rev1ew of the record. In re Marnage of Flynn 94 Wash. App 185 190 -
972 P 2d 500 (1999) (holdmg that de novo rev1ew is appropnate where the

| mal court’s- demsron is based on aﬂidavxts of the parues)

_' B.  Pursuapt To RCW 25.15.295 2 LLC May Prosecute and
Defend Clatms Untll Cancellation. B

. On August 24 2005 FHC, LLC brought a Motxon for Summaxy :
‘_ 'Judgment seekmg dxsmlssal of the HOA’S claJms agamst it. ‘CP‘ 1-19..
- FHC LLC argued in its Motion for’ Summary Judgment that‘ FHC LLC a
ca.ncelled lmuted habﬂxty company, d1d not have the capac1ty to be sued a
| by the HOA: In response to FHC LLC’s MOthIl Respondent P1eron1'
Construcnon brought its own Mouon for Summary Judgment (WhJCh was' '
o Jomed by the other Respondents) seekmg dlsmssal of FHC LLC’S clanns
'agamst it. CP 2045 Pieroni argued that FHC, LLC a cancelled limited '_
| habxhty company, could mot ma.mtam suit agamst the Respondents The l'
arguments offered by FHC, LLC agamst the HOA’s clalms and the:
arguments of P:erom constructton against FHC LLC’s clalm are
,essentlally the same FHC LLC a cancelled limited habﬂlty company
. does not have the capa.crty to sue or be sued The mal court agreed and‘
dtsmlssa.l clan:ns agamst and by FHC LLC CP 96—97 |

The HOA filed a NOthC of Appeal seekmg reV1eW of the dlsmssal

19
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 of its claims aginst FHC, LLC. . CP 246-49. To the extent this Court
L gfants the relief soti‘ght_. by ﬂxc'ﬁOA and allows’ the claimé to proceed
“against FHC, LLC, FHC, LLC should likewise be permitted to pursue its -
_claith§ agaiist Respondents. -~ - ' - -
Pursuant to Washington’s - Limited ‘Liability Company Act, all
claims, fcga'fﬂlcés..of‘f When theywerebroughtandregardless ‘of whether -
.. they weré broqg'hf. .by or against 'an,_LI;C,.._ abate upon cancellation of the_ ‘
Ceft'iﬁcate of 'Formation.‘ The 'sole sfatute that pexmits post' dissolufion -
actlvxtxes by a hmlted hablhty company 1s RCW 25 15 295(2) It reads
Upon dxssolutxon of a lmnted 11ab111ty company and 1111'[11: a
the-filing of &' certificate '6f cancellation as provided in
;RCW 25.15.080, the persons wmdmg up the hmlted- _
" hablhty company’s affairs may, inthé name of, and for
. and on behalf of, the limited hab1hty company, prosecute
*and defénd suifs; whethier Givil, crinidal, or administrative,

’ gradually settle and close the hmJted hablhty company sf
busmess d1spose “of Thnid convey “the” lumtcd Tiability
company S property, dlscharge or. make rcasonable. )
provision for the limited Liability company 5 habxhtles and

- . distribute to- the members any, remammg assets’ of the ‘
.'11m1ted 11ab1hty company S

RCW 25. 15. 295(2)

Y The express terms of RCW 25 15.205 make no dlstmctlon as to .

' cIalms brought by or agamst a lumted 11ab111ty company RCW 25 15 205 -

.spemﬁcally permxts clzums agamst a d1ssolved Imuted llablhty company
and clalms by a dxssolved limited’ habxhty company As such, Lf thls Court

, Aﬁnds that FHC LLC has the capac1ty to be sued by the I—IOA it poust

»"2‘0: L
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] hkevnse find that FHC LLC has the capamty to pursue 1ts clatms agamst ‘
Respondents : .
I addttmn to malqng no d1stmctlon between pursumg or defendmg |
- cla.uns, RCW 25. 15 295 also makes no dlstmcuon as to when claJms were
uuhated Per the express terms of RCW 25 15.295, all clarms even if they
 were 1mtrated before cancellatton, abate once the hmtted l1ab1hty company :
o is cancelled There is no language in RCW 25 15 295 or any other
| prowsrons of the L1m1ted Llablhty Company Act that allows clatms to
. surv1ve if they were: brought pnor to cancellauon. Per RCW 25 15. 295 no
| clalms survrve cancellatlon. It makes no dlfference Whether the c1a1ms
‘ were brought before FHC LLC dtssolved, before FHC LLC was cancelled .
*or after FHC, LLC was cancelléd. Oné FHC, LLC was cancelled all
'claims abate' | ' | . - '
. The errted L1ab111ty Company Act is drstlnct and separate from
the Busmess Corporatmns Act. Unhke the L1m1ted Llabxhty Company Act, :
" the Busmess Corporauons Act specrﬁcally pemnts claims commenced pnor
: .o dxssolutlon to ‘continue followmg dlssolutxon There is'no such hke':
provision in the L1m1ted Llabtlxty Company Act It is. the bas1c rule of
: .statutory mterpretatron that 2 Court must not add words or clauses to-
statutes that do not ex1st “When statutory language is. unamb1guous the

. ‘coutt will look: only to, that language to determme leglslatwe mtent The

a1
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court .cannot add words or clauses to au unamblguous statute when the"
Leglslature has chosen ‘ot to mclude that language The court should'
.' assume that the Leg151ature ‘means exactly What 1t says » State v. Freeman,
| 124 Wash. App 413 . 415, . 101 P3d 878, 879 (2004) Because the '
B Leglslature decxded that all clauns abate upon cancellatlon, w1thout
'dlstmctlon for. pendmg or. future clalms there is no statutory bas1s for the:_ -
- vy .Court to make mconsxstent ruhngs on: the appeal of the HOA. and the appeal ;
| , 'of -FHC-. LLC:~.- See-- Ballard.: Square-(;'ondommlum Owners 'Assoczatzon V. |
‘»Dynasty Constmctzon Co 126 Wash App 285 108 P3d 818 (2005) '
.(holdmg that absent a statute that perrmts post—dlssolutxon clauns agmnst a -
coxpomtton, the Court has no. statutory basxs on wh1ch to allow a post—-' :
Ad1ssolut10n cla1ms) ' . .A | | _ o
If this- Court ﬁnds that FHC LLC was not a cancelled lumted o
| : hablhty company or: was not cancelled as that term is, used in RCW o
25 15 295 and permxts the HOA’s clauns agamst FHC, LLC tlus Court .

. ,.,must also perm1t FHC LLC’s clauns\agamst Respondents

! X SUMZMARY
Washmgton 5 Lumted L1ablhty Company Act only penmts cla1ms |
agamst a lumted 11ab111ty company pnor to cancellatton of the lmnted

hab111ty company There are no statutory prowsmns that allow clauns,'

R
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. tncludmg ‘pendmg ctalms to survwc followmg canceﬂatlon of a lumted A
g I1ab111ty company. FHC LLC was cancelled on March 24 2005 Asa
result, FHC LLC ceased to exist. Pursuant to statute all cla1ms mcludmg .
’ the HOA’s clalms agamst FHC LLC are barred If thxs Court ﬁnds‘.
otherwrse and perrmts the claJms against FHC LLC by the HOA RCW Lo
- 25 15. 295(2) mandates that the Court make a cons:steut rulmg and hold 3
that FHC LLC ] clalms agamst Respondents hkew1se proceed |

Dated this 3rd day of May, 2006

| FORSBERG & UMLAUF, PS. .

- BY-\AL« \/ / : :
.John P. Hayes, WSBA #21009 .

Viivi M. Vanderslice, WSBA #34990. -

‘Attorneys for Respondent and ;

- Appellant, FHC, LLC

. 900 Fourth Ave., Smte 1700
Seattle, WA 98164
"(206)-689-8500 &

. ._. ) 25:~: - ) .:.
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CERTIFICATE OF SERVICE

The undermgned certxﬁes under the penalty of pexjury under the -

laws of the State of Washmgton that I am: now and at all tlmes herem '

: 'mentwned, a cmzen of the. Umted States, _a res1dent of the State of

: Washmgton, over the age of: elghteen years ‘nota paﬁy to or: mterested in

e - the above-entltled acnon, and competent to be a w1tness herem

On the date glven ‘below I caused to be served RESPO'- EN_‘»;'/ § o
DEFENDANT/ TH]RD PARTY PLAINT IFF. FHC, LLC_’S,) P]-_Z_Y . ? ’?

y BRIEF/OPENING STATEMENT on fhe. followmg mdxﬁdué in e ;
manner mdlcated ' § 00 '

. T

( )ViaF acsimile

Mr. Dav1dJ Bxerman h

Alexander & Bierman, P.S.
4800 Aurora Ave. N.

| Seattle, WA 98103-6518

(X) Via Facsimile .
( ) ViaHand Delivery ‘

) V1a Hand Dehvery 1 (X) ViaMail - -
A1( )VtaMall o P
Mr. John P. Evans Ms. Vicky Strada - -
Williams Kastner & Gibbs, PLLC | Schieer & Zehnder, LLP
601 Union St., Suite 4100 ' 720 Olive Way, Suite 1605
Seattle, WA 98111-3 926 Seattle, WA 98101
(X) Via Facsimile (X) Via Facsimile ‘
( )ViaHand Dehvery ( )ViaHand Dehvery
(X) Via Mail '

(X) Vla Maﬂ

- 24 ’

- G3AI3034
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Mr. Martin T. Crowder .| Mr. W. Scott Clement

Karr Tuttle Campbell . | Gardner Bond Trabolsi St. Louis & g
1201 Third Ave., Suite 2900 | Clement- - . . :
Seattle, WA 98101 . .. | 2200 Sixth Avenuc Sulte 600 -
| ) ViaFacsimile . = . | Seattle, WA 98121
( ) Via Hand Delivery .| (X) Via Facsimile
(X) ViaMail - _ ~1'( .).ViaHand Dehvery
: S ' (X ) Via Mail
Mr. R. Scott Fallon. . .

Fallon & McKinley, PLLC
1111 Third Ave., Suite 2400.
| ‘Seattle, WA 98101 -
* | (X) Via Facsimilé' -

() Via Hand Dehvery
(X) Via Ma11 '

: D;'altéci this 31'd day'of Méy, 2006 at Se;itfleé :Washihgtdn. S

Donna'Straisss. . . ‘ ‘ S
Legal Secretary to an1M Vandershce' S

#278368/239.00Q1 .
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SUPREME COURT OF THE STATE OF WASHINGTONj L B
CHADWICK FARMS OWNERS ASSOCIATION . .- | B R
Plaintiff/Petitioner Bl b i f_—’(’ e
vs | No. 77881 -7 - 4 ¢n
FHC, LLC,ET AL, <
. DECLARATION OF ¢
FAXED DOCUMENT
(DCLR)
Defendant/Respondent '

I declare as follows:

] am the partywhorecelved the f(l)fégéing facsimile transmission for filing
My address.is: 119, W. Legion-Way; Olympia, WA 98501 v

My phone number is (360) 754-6595.
The facsimile number where I received the documents is (360) 357-3302

. Thave examined the foregoing document, determined that it consists of 31
pages, including this Declaration page, and that it is complete and legible.

(JI-P&JQ[\))——A

I certify under the penalty of perjury under the laws of the State of Washington that the

above is true and correct.

Dated: 5/3/06 at Olyinpia, Washington.

Signature: / W/f/ 0/ f W
Print Name: In(g'{/d Y. E/nga



