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. ASSIGNMENTS OF ERROR

1. The trial court erred by giving'inconsistent instructibns

2. The trial court erred by glvmg Instructlon No. 7, Whlch reads in’
relevant part: :

A person commits the crime of Trafficking in Stolen Property i in
the First Degree when he recklessly traffics in stolen property
Instruction No. 7, Supp. CP. v :

3. The trial court erred by falhng to properly determine Mr. Hendersdn’s

criminal history and offender score.

4. The prosecutor failed to establish that Mr. Henderson had criminal -
history. :

5. The trial court erred by entering Finding of Fact No. 2.2, which

purported to set forth Mr. Henderson’s criminal history as follows:

Sentencing SRR
Court Date | - | Type
Date Of | (Courtand | Of | Adultor| Of
Crime Sentence State) Crime | Juvenile | Crime
VUCSA - GHC 04-1- ‘
Possession 434-1
of ‘
Controlled
substance
PSP 2 GHC 04-1-
434-1

CP 4.

6. The trial court erred by sentencing Mr. Henderson w1th an offender

. score of 2.

7. The trial court erred by calculating Mr Henderson s standard range as.
12+ to 14 months. :

8. The trial court erred by imposing a sentence of 12+ months.

v




" ISSUES PERTAINING TO ASSIGNMENTS OF ERROR
David Henderson was charged with one count Trafficking in
Stolen Property in the First Degree. Two instructions contained correct
definitions of the crime; a third incorrectly stated that “A person commits
the crime of Trafficking in Stolen Property in the First Degree when he
recklessly traffics in stolen property.”

1. Did the trial court erroneously give the juryr'incohsis"tént .
instructions? Assignment of Error Nos.1-2.

2. Did the inconsistency in the jury instructions result from a clear
misstatement of the law? Assignment of Error Nos.1-2.

-3. | Is the clear misstatement of the law contained in In‘stnic'ti:on : .
No. 7 presumed to have prejudiced Mr. Henderson’? A551gnment :
of Error Nos.1-2. R

4. Does the instructional error require reversal because it is not
harmless beyond a reasonable doubt? Assignment of Error Nos.1- -

5. Isthe error prejudicial because it is neither trivial, nor formal,
nor merely academic? Assignment of Error Nos.1-2.

At sentencing, the prosecuting attorney alleged that Mr. Henderson
had two prior convictions. Mr. Henderson did not admit or acknowledge
any prior convictions. No presentence report was requested or submitted,
and the prosecution did not offer any evidence supporting its allegatlons of
prior convictions. Despite this, the court found that Mr. Henderson had
two prior felonies. The court determined that Mr. Henderson had an’
offender score of two, but did not explain on the record how it reached thts
result.

6. Did the trial court err by failing to properly determine Mr.
Henderson’s criminal history? Assignments of Error Nos. 3-8.

7. Did the prosecuﬁng attorney fail to establish that Mr.
Henderson had criminal history? Assignments of Error Nos. 3-8.




8. Did the trial court err by failing to properly determine Mr.
Henderson’s offender score? Assignments of Error Nos. 3-8.

9. Did the trial court err by sentencing Mr, Henderson With an
offender score of two? Assignments of Error Nos. 3-8.

10. Did the trial court err by sertencing Mr. Henderson to 12+
months? A351gnments of Error Nos. 3-8. .

vi




STATEMENT OF FACTS AND PRIOR PROCEEDINGS
‘ | - David Henderson was charged with T rafficking in Stolen Property
in the First Degree on July 20, 2005 CP1. The c.as.e'.p‘.ro‘ceec‘l‘ed to ‘a‘ jury
! ‘ . - trial, where Mr. Henderson presented evidence that he was not aware that
the property had been stolen. RP (5/30/06) 12-78. Although the evidence_
suggested that Mr. Henderson’s Stepeon stole the property, neith'e'r'_ tie' nor |

anyone else was ever charged with theft RP (8/7/06) 86

The court gave the following instructions to the Jury, deﬁmng
Trafficking in Stolen Property in the First Degree:

The defendant, David M. Henderson, is charged with the
crime of Trafficking in Stolen Property in the First Degree. A
- person commits the crime of Trafficking in Stolen Property in the -
First Degree when he knowingly trafﬁcs in stolen property
Instruction No. 2, Supp CP.

crime of Trafficking Stolen Property in the First Degree, each of -
the following elements of the crime must be proved beyond a
reasonable doubt:
1) That on or about July 5, 2005, the defendant trafﬁcked in -
stolen property. , _
2) That the defendant acted knowingly.

l’ ' ‘ To convict the defendant, David M. Henderson, of the

3) The acts occurred in Grays Harbor County. :
If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty. ,
On the other hand, if, after weighing all the evidence, you
have a reasonable doubt as to any one of these elements; then it
will be your duty to return a verdict of not gullty
Instructlon No. 4 Supp CP.




The court also instructed the jury on the lesser offense of
Trafficking in the Second Degree. That inStruction included the following
erroneous language:

A person commits the crime of Trafﬁcklng in Stolen
Property in the First Degree when he recklessly traffics in stolen

property.
Instruction No. 7, Supp. CP.

The jury convicted Mr. Henderson as charged. CP 3.

At sentencing, the state filed a Statemient of Prosecutlng Attorney,

outlining the state’s argument on Mr. Henderson’s cfiminal histOry’ and

sentencing. Supp. CP. No exhibits, such as .Tudgrnents were attached to»» .

this document. The state alleged that Mr. Henderson had been conv1cted
of 2 prior felonies, without indicating the dates of se’ntence or crl‘r_nes‘.
Supp. CP. The court entered the following findings with respect to

criminal history:

Sentencing : _
_ Court Date | Type
Date Of | (Courtand | Of | Adultor | Of
Crime - Sentence | - State) Crime | Juvenile | Crime
VUCSA - GHC 04-1- ' o
Possession 1434-1
of
Controlled
substance :
PSP 2 GHC 04-1-
434-1
CP 4.




=~ “The court calculated Mr-Heriderson’s offender score as two, and

sentenced Mr. Henderson to 12 months plus one day in the Department of

Corrections. CP 3-10; RP (8/7/06) 87. This timely appeal followed. CP

11.
ARGUMENT
L THE TRIAL COURT’S INCONSISTENT INSTRUCTIONS TO THE JURY

PREJUDICED MR. HENDERSON.

When jury instructions are inconsistent, a reviewing court must

determine whether the jury was misled as to its function and = :

' responsi'bilities, State v. Walden, 131 Wn.2d 469 at. 478, 932' P.2d 1237

(1997), citing State v. Wanrow, 88 Wn.2d 221 at 239, 559 P.2d 548
(1977); see also State v. Carter, 127 Wn. App. 713 at 718, 112 P 3d 561
(2005). Where the inconsistency is the result of a clear miéstatement of
the law, the misstatement is presumed to have misled the jury in a manner
prejudicial to the defendant. Walden, supré, at 469. In sﬁ‘ch )
circumstances, the defendant is entitled .to‘a new trial unless thé.error éah
be shown to be harmless beyond a reasonable doubt. Wdidén, supra, at
478.. Instructional error is harmless only if it is trivial, or formal, or

merely academic, and was not prejudicial to the substantial rights of the




party assigning it, and in no wéy affected the final outcoine of the case.

Walden, at 478.

Under RCW 9A.82.050, a person is guilty of Tréﬁﬂcking in Stolen

Property in the First Degree if she or he “knowingly traffics in stolen
propérty.”
In this case, the trial court propérly defined Trafﬁck‘ing in Stolen

Property in two instructions (Instruction Nos. 2 and'4). However, -

Instruction No. 7 included one sentence that incorrectly told the jury that =

“A person commits the crime of Trafficking in Stolen Property in the First

Degree when he reckléssly trafﬁcé in stolen property.” Iﬁétmction No. 7,
Supp. CP, eihphasis ddded.‘ |

The inconsisténc‘y between Iﬁstructions Nos. 2 and 4 >'on the 6ﬁe
hand, aﬁd Instruction No. 7 on thé othér, results from a élear misstatement
of the law in Instruction Né. 7. Accordingly, the missta'tenient is
presumed to have prejudiced the.jury..' Walden, supra, at 469. The
misstatement is not trivial, or formal, or merely academic_;, and th_e'fefore
~ the error canno‘t be considered harmless beyond a reasonable doubt.
Walden, supra. Because of this, the conviction must be reverse&, and Mr

Henderson is entitled to a new trial. Walden, supra.




II. THE SENTENCING COURT FAILED TO PROPERLY DETERMINE MR.
HENDERSON’S CRIMINAL HISTORY AND OFF ENDER SCORE

RCW 9.94A.500(1) requires that the court conduct a sentencmg
hearing “before imposing a sentence npqn a defendant.” Furtherrnore', _
“[i]f the court is satisfied by a preponderance of the evidence that the h
defendant has a criminal history, the court shall specify ﬂde’ convictions it
has found to exist. Ail of this information shall be part ef .the recerd |

RCW 9.94A.500(1). Criminal hlstory is defined to mclude all pnor :

convictions and juvenile adJudlcatlons and “shall 1nclude where known

for each conviction (i) whether the defendant has been placed on probatlon -
and the length and terms thereof and (ii) whether the defendant has been |
1ncarcerated and the Iength of 1ncarcerat10n ? RCW 9. 94A 03 0(13) To .
establish criminal history, “the trlal court may rely on no more 1nformat1dn
than is admltted by the plea agreement, or admltted acknowledged or
proved in a trial or at the time of sentencmg ” RCW.9. 94A 530(2).
Acknowledgement includes “not objecting to information stated in the
presentence reports.” RCW 9.94A.53_Q(2): Presenten‘ce reports afe
documents prepared by the Depaﬂment of Corrections (at the eouit’s
request) under RCW 9.94A.500.

Illegal or erroneous sentences may be challenged ‘for‘the first time

on appeal. State v. Ford, 137 Wn.2d 472 at 477, 973 P.2d 452 ( 1999).




The appellate court reviews the calculation of ‘aﬂn_ offender score de noﬁoL_ ;
State v. Ortega, 120 Wn.'App. 165,171, 84 P.3d 935 (2.004).' .

A trial court’s ﬁndings are reviewed for substantial evidence.
Rogers Potato v. Countrywide Potato, 152 Wn.2d 387 at 391,97P.3d 745 |
(2004). Subsfantial evidence is 'evidence sufficient to persﬁade a fair; |
minded, rational person of the trlithvo_f the finding. Rogérs Potato,» ét 391;

State v. Carlson, 130 Wn. App. 589 at 592, 123 P.3d 891 (2005). Itis - .

more than “a mere scintilla” of evidence, and must convince an .

unprejudiced thinking nﬁnd of the truth of the fact to whicﬁ the éVidénce
is directed. Northwest Pipeliné Corp..v. Adams Co’znnﬂ%i 132 Wn. App.
470, 131 P.3d 958 (2006), cz'tz'hg Davis v. Microsoﬁ Cél'p., : 149Wn2d 521 o
3531 70P.3d 126 2003). SRR

In this case, the state filed a “Stétement of Prosécuting Attorney,” :
which alleged that Mr. Henderson had two prior felony. conyictions. Supp.
CP. Mr. Henderson’s did not admit ’or acknowledge any prior convictidns.
RP (8/7/06) 85-89. No presentence report was ordered or prepared under
RCW 9.94A.500, and so Mr. Herderson’s failure to object to the |
prosecutor’s allegations cannot be held against him ﬁnder RCW |
9.94A.530(2).

Despite the absence of any evidence, the judgment and sentence

included a finding that Mr. Henderson had two prior felony convictions.




- CP4 There is no indication in the récord of how the court arrived at this

finding. RP (8/7/06) 85-89. Because the state produced no evidence
establishihg these convictioné, and because Mr. Henderson never admitfed
or acknoWlédged thém, the court’s finding is unSuppcSrted and must be
stricken. Rogérs Potato, supra. Accordingly, the sentence must be -
vacated, and the case remanded for _resenténeing. o

- CO'NCTLUSIONv .

For the foregoing reasons, the conviction must be reversed and Mr.

Henderson must be granted a new trial. In the alternative, the séntence o

must be vacated and the case remanded for a new senténcing hearing.

Respectfully submitted on February 5, 2007.
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