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I.  INTRODUCTION

HomeStreet, Inc., HomeStreet Capital Corporation, and
HomeStreet Bank (“the servicers”) originate fnortgage loans but then sell
them to third parties and, by contract, retain a right to service the loaﬁs in
exchange for fe¢s. The owners of the loans receive interest; the servicers -
do not. The income the servicers reqeive 1s compensation for providing
loén administration services to the owners of mortgage loans.

In this action, the servicers seek a refund of the business and
occupation (B&O) taxes they paid for the servicing fee income they
received during the month of January 2003, clainﬁng this non-interest
income was deductible under RCW 82.04.4292. This statute allows a
deduction from gfoss income for “amounts derived from interest received
on investments or loans primarily se;:ured by first mortgages or trust deeds
on nontransient residentiél properties.” Unable to prove that they owned
the loans and therefore earned interest from the loans, the servicers argue
that the statute should extend to the amounts théy received as servicing'
fees, describing th.ose fees as “amount.s derived ﬁoﬁ interest received on

investments or loans.”

The servicers’ reading of “derived from” should be rej eéted. The
phrase “amounts derived from interest” in the statute is not susceptible to

the single reading the servicers advance; the words can be equally



understood as the amounts paid as interest to a lender. Indeed, reading the
words in a wooden, literal manner as the servicers do would suggest that
the interest income itself is not deductible because it is not “derived from”
interest; it is interest. As shown below, when the statutory language is
examined in the context of related statutes and in light of its history, the
only sound conclusion is that the deduction does not extend to the
servicers’ non-interest income. The judgment of the Court of Appeals
should be affirmed.
IL. ARGUMENT

A. The Servicers’ “Plain Meaning” Arguments Ignore Sound

Principles of Statutory Construction and Would Defeat Rather

Than Carry Out the Intent of the Legislature

Unable to prove that the servicing fees they received were a;:tually

interest, the servicers’ principal ‘argurnent seems to be that their servicing

fees qﬁalify for the deduction in RCW 82.04.4292 under the “plain
language of the statute” regardless of whether their “receipts were
‘interest.”” See Br. of Appellants at 13-14, 17; Appellants’ Reply Br. at 2-

6; Pet. for Review at 1, 7-11, 13-15. The servicers’ “plain meaning”

arguments are unsound.



The basic goal of all statutory construction is “to carry out the
intent of the Legislature.”! In ascertaining legislative intent, a court “must
look at the whole statute, rather than the single phrase at issue.” The
“plainA meaning” of a statute can only Be determined after exé.mining “all
that the Legislature has said in the statute and releted statutes which
disclose legislative intent about the provision in question.”

As e);plained in more detail below, this deduction was enacted in
1970 as an amendment to former RCW 82.04.430. The deduction was
recodified in 1980 in its present form as RCW 82.04.4292.

1. The measure of the B&O tax defined in RCW 82.04.080
suggests that the phrase “amounts derived from interest” in

RCW 82.04.4292 means only interest income.

RCW 82.04.4292 provides that “amounts derived from interest
received Von investments or loans primarily secured by first mortgages”
may be “deducted from the measure of tax” by taxpayers engaged in
ﬁnaneial businesses. Consequently, to understand the Legislature’s intent
in enacting this deduction, it is necessary to read this section in context

with the rest of chapter 82.04 RCW. Financial businesses are taxed under

RCW 82.04.290(2), which provides that “the amount of tax” is equal to

! Perry v. Island Sav. & Loan Ass’n, 101 Wn.2d 795, 806, 684 P.2d 1281
(1984).
> In re Sehome Park Care Ctr., 127 Wn.2d 774, 778, 903 P.2d 443 (1995).
*Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12, 43 P.3d 4
(2002). ,)

[N



the “gross income of the business” multiplied by the rate of 1.5%. Thus,
the “measure of tax” referred to in RCW 82.04.4292 is the “gross income
of the business,” which is defined in an all-inclusive manner as

the value proceeding or accruing by reason of the transaction of the

business engaged in and includes gross proceeds of sales,

compensation for the rendition of services, gains realized from

trading in stocks, bonds, or other evidences of indebtedness, -

interest, discount, rents, royalties, fees, commissions, dividends,

and other emoluments however designated].]
RCW 82.04.080 (italics added).*

In Clifford v. State, 78 Wn.2d 4, 5-7, 469 P.2d 549 (1970), this

Court construed RCW 82.04.3 90, a similarly-phrased B&O statute
exempting “gross proceeds derived from the sale of real estate.” The
taxpayers in Clifford received interest income under installment contracts
for the sale of real estate as part of their gross income from subdividing
and selling real estate. They argued that this-statutory phrase meant not
only the selling price of the real estate, but also the interest from the
installment contracts. This Court rejected their argument, holding that the
phrase applied only to the selling price. This Court reasoned that its
interpretation of RCW 82.04.390 was in harmony with RCW 82.04.080.

This Court reasoned it was evident that the Legislature in enacting chapter

82.04 RCW “did not regard interest as part of the selling price, since it

* «“Value proceeding or accruing” is defined in RCW 82.04.090 as “the
consideration, whether money, credits, rights, or other property expressed in terms of
money, actually received or accrued.”



listed these two items separately” as component parts of thé “gross income
of the business.” 78 Wn.2d af 6.

A similar analysis is appropriate here. When the Legislature
enacted the first mortgage interest deduction statute in 1970, financial
businesses in Washington and other states had been receiving fees for
servicing 1‘nortgages for Fannie Mae, insurance companies, and other
secondary market investors for several dec_ades.5 Since the Legislature
reco gnizéd in RCW 82.04.080 that compeﬁsation for the rendition of
services and fees are different types of gross income than interest, it would
have mentioned any suéh non-interest types of income explicitly in RCW
82.04.4292 if it had intended to allow financial businesses to deduct them.
2. The purpose of the parallel deduction in RCW 82.64.4293

suggests that the phrase “amounts derived from interest” in

RCW 82.04.4292 means only interest income.

RCW 82.04.390 is not the only fax preference with phrasing
similar to that in RCW 82.04.4292. When the Legislature amended |
former RCW 82.04.430 in 1970, it added not only the ﬁrst mortgage

interest deduction now codified as RCW 82.04.4292, but also a parallel

deduction for “amounts derived from interest paid on all obligations of the

3 See Securities-Intermountain, Inc. v. United States, 460 F.2d 261, 261-62 (9th
Cir. 1972); Malcolm MacDowell & Associates, Inc. v. Ecorse-Lincoln Park Bank, 325
Mich. 591, 592-93, 38 N.W.2d 921 (1949); John T. Stewart III Trustv. Comm’r, 63 T.C.
682, 684-85 (1975); First Pa. Banking & Trust Co. v. Comm’r, 56 T.C. 677, 678-79
(1971); Realty Loan Corp. v. Commr, 54 T.C. 1083, 1084-87 (1970), aff’d, 478 F.2d.
1049 (9th Cir. 1973).



state of Washington, its political subdivisions, and municipal corporations
organized pursuant to the laws thereof,” now codified as RCW
82.04{1293. Laws of 1970, 1st Ex. Sess., ch. 101, § 2 (Appendix at A-7 to
A-9). This deduction, modeled after common state income tax exemptions
or deductions fqr in-state municipal bonds, is designed to make
Washington state municipal bonds more attractive in the bond market.®
Given the purpose of RCW 82.04.4293, the Legislature logically
would have intended‘ the phrase “amounts dérived from interest paid on”
such state and local debt obligations to mean only the interest income
: recei‘ved on such obligations.” In nearly four decades since RCW
82.04.4293 was enacted, no Washington taxpayer appears to have ever
contended that this municipal boﬁd interest deduction extends more
broadly to non-interest income. If the 1970 Legislature intended “arﬁoﬁnts
derived from interest” in RCW 82.04.4293 to mean only intefest income,
then it also must have intended the identical phrase to fnean only interest
income in RCW 82.04.4292.
3. Cases interpreting similar language in RCW 82.04.4282 and

RCW 82.04.4286 suggest that “amounts derived from interest”
in RCW 82.04.4292 means only interest income.

¢ See Dep't beevenue of Ky. v. Davis, ___U.S. __,128 8. Ct. 1801, 1805-07,
_ L.Ed.2d___ (2008) (explaining the purpose and history of such differential tax

schemes).
7 See WAC 458-20-146; WAC 458-28-030.



When the Legislature amended former RCW 82.04.430 in 1970,
that section contained two existing subsections beginning with the phrase
“amounts derived from.” Former RCW 82.04.430(2) (now RCW
82.04..4'282) allowed a deduction for “[aJmounts derived from bona fide
initiation fees, dues, contributions, donations, tuition fees, charges made
for the operation of privately operated kindergartens, and endowment
funds.” Former RCW 82.04.430(6) (now RCW 82.04.4286) allowed a
deduction for “[a]Jmounts derived from business which the state is
prohibited from taxing under the Constitution of this state or the
Constitutidn or laws of the United States.” Both of these existing
deductions were contained in the original B&O tax statute enacted in
1935.% Thus, the phrase “amounts derived from” already had a 35-year
history in this statute when it was used in the 1970 act. -

| The State Tax Commission, the Department’s predecessor agency,
long had interpreted the languaée in RCW 82.04.430(2) to allow
deductions only for bona fide initiation fees, dues, contributions,
donations, tuition fees, or endowment funds, beginning with the Tax
Commission’s first set of rules adopted in 1936. (See Appendix, at A-37

to A-39.)° This Court upheld the Tax Commission’s interpretation of

¥ Laws of 1935, ch. 180, § 12.
. ? The Tax Commission’s rules are on file at the Washington State Archives. In
re Sehome Park Care Ctr., 127 Wn.2d 774, 779-80 & nn.1-3, 903 P.2d 443 (1995).



former RCW 82.04.430(2) in Red Cedar Shingle Bureau v. State, 62
Wn.2d 341, 346-47, 382 P.2d 503 (1963). This Court held that payments
the Bureau’s members made to it to support its inspection service, trade
promotion and advertising, and lobbying activities could not be deducted
under former RCW 82.04.43 0(2) because the paymenté were neither
“dues” nor “contﬂblitions.”

Simiiarly, for several decades, this Court consistently has
interpreted the language in RCW 82.04.4286 (férmerly RCW
82.04.430(6)) as providing a deduction only for tax amounts that “the state
is prohibited from taxing” under the state constitution or federal law."

4; Cases interpreting similar language in RCW 82.16.050 suggest
’ that the phrase “amounts derived from interest” in RCW

82.04.4292 means only interest income.

When the Legislature enacted the first mortgage interest deduction
in 1970, the public utility tax (a related gross receipts tﬁx imposed on
public utilities instead of the B&O tax) also contained a deductioﬁ section,
RCW 82.16.050, that was structured like former RCW 82.04.430. It\

similarly provided that “[i]n computing tax there may be deducted from

the gross income the following items,” followed by several subsections

10 See, e.g., Coast Pac. Trading, Inc. v. Dep’t of Revenue, 105 Wn.2d 912, 918
&n.3,719 P.2d 541 (1986); Crown Zellerbach Corp. v. State, 45 Wn.2d 749, 751, 759-
65,278 P.2d 305 (1954); E. I. Du Pont de Nemours & Co. v. State, 44 Wn.2d 339, 341-
42,346-51,267 P.2d 667 (1954); Gen. Elec. Co. v. State, 42 Wn.2d 411, 414-17,256
P.2d 265 (1953); id. at 425-31 (Finley, J., dissenting).



listing allowable deductions.'’ Many of these subsections began with the

phrase “amounts derived from,” including RCW 82.16.050(6), a deduction

for “[a]mounts derived from business which the state is prohibited from
taxing under the Constitution of this state or the Constitution or laws of
the United States” worded identically to former RCW 82.04.430(6) (now

RCW 82.04.4286) discussed above. As with RCW 82.04.4286, this Court

consistently has interpreted the language in RCW 82.16.050(6). as

providing a deduction only for tax amounts that “the state is prohibited
from taxing” under the state constitution or federal law."*

5. Cases interpreting similar language in the Internal Revenue
Code suggest that the phrase “amounts derived from interest”
in RCW 82.04.4292 means only interest.

For many years, the Interﬁal Revenue Service and the federal

courts have interpreted silﬁilar language (“gross receipts derived from . . .

interest,” “gross income . . . derive(i from . .. intefest”) in Internal

Revenue Code provisions as meaning only interest income. B Atthe very

least, this demonstrates that the servicers’ proposed interpretation of

" See Laws of 1967, 1st Ex. Sess., ch. 149, § 25.

12 See Pub. Util. Dist. 2 of Grant Cy. v. State, 82 Wn.2d 232, 234-42 & n.2, 510
P.2d 206 (1973); id. at 243-49 (Finley, J., dissenting); Wash. Tel. Co. v. State, 77 Wn.2d
923, 924-30, 468 P.2d 687 (1970); Columbia River Bridge Co. v. State, 46 Wn.2d 385,
386-90, 282 P.2d 283 (1955).

13 See, e.g., Marshall v. Comm'r, 510 F.2d 259, 261-64 (10th Cir. 1975);
Noteman v. Welch, 108 F.2d 206, 207-08, 210-15 (1st Cir. 1939); Thompson v. Comm'r,
73 T.C. 878, 887-89 & nn.7-9 (1980); Buhler Mortgage Co. v. Comm'r, 51 T.C. 971,
972-76 & n.2 (1969), aff 'd per curiam, 443 F.2d 1362 (9th Cir. 1971); W. Acceptance

Corp. v. Comm’r,46 B.T.A. 828, 831-32 & n.1 (1942).



“amounts derived from interest” in RCW 82.04.4292 cannot be the only

reasonable meaning attributable to that statutofy phrase.

B. The Statute’s History and Contemporaneous Administrative
Construction Show That the Legislature Intended the
Deduction to Apply Only to Interest
As shown above, statutory phrases such as “amounts derived from

interest” do not exist in a vacuum. Théy cannot be understood as intended

by reading them in isolation, apart from the context in which they are-
used. The history of this statute also is an important part of that context |
and ié a useful tool to aécertain the Legislature’s intent in enacting RCW

82.04.4292.'* .

1. - The deduction currently codified as RCW 82.04.4292 originally
was enacted in 1970 as part of a bill designed to raise '
additional revenue.

This deduction was enacted in 1970 as a part of an act extending
the B&O tax to most financial institutions. Laws of 1970, 1st Ex. Sess.,
ch. 101, § 2 (Appendix at A;7 to A-9). This 1970 act amended former
RCW 82.04.430, adding a new subsection (10) to that section to create the
first mortgage interest deduction.

As initially introduced by Representative Murray on January 17,

1970, House Bill 232 simply would have repealed former RCW .

1% See, e.g., In re Sehome Park Care Ctr., 127 Wn.2d 774, 778, 903 P.2d 443
(1995). '
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82.04.400." House Journal, 41st Legislature (1970), at 62; CP at 775 (see
: Appendix at A-11). As reported out of the House Committee on Revenue
and Taxation on January 29, 1970, however, Substitute House Bill 232
(SHB 232) contained several additional sections. See House Journal, 41st
Legislature (1970), at 172. Section 2 of SHB 232 would have émended
former RCW 82.04.430 as follows:

In computing tax there may be deducted from the measure
of tax the following items:

(1) Amounts derived by persons, other than those engaged
in banking, loan security, or other financial businesses, from
investments or the use of money as such, and also amounts derived

as dividends by a parent from its subsidiary corporations;
(10) By those engaged in banking, loan, security or other

financial businesses, amounts derived from interest received on
investments primarily secured by first mortgages or trust deeds on
nontransient residential properties;

(11) By those engaged in banking, loan, security or other
financial businesses, amounts derived from interest paid on all
obligations of the state of Washington, its political subdivisions,
and municipal corporations organized pursuant to the laws thereof.

CP at 777-780 (see Appendix at A-12 to A-15).'¢

% Former RCW 82.04.400 broadly exempted banks and other financial
institutions from chapter 82.04 RCW. Laws of 1970, 1st Ex. Sess., ch. 101, § 4; see
Laws of 1969, Ex. Sess., ch. 246, § 1; Clifford v. State, 78 Wn.2d 4, 7-8, 469 P.2d 549
(1970). This exemption for banks and other financial institutions had existed since 1937.
See Laws of 1937, ch. 227, § 4. The Legislature repealed the exemption within weeks
after Congress authorized states to impose nondiscriminatory gross receipts taxes on
. national banks. See Act of Dec. 24, 1969, Pub. L. No. 91-156, 83 Stat. 434; Chase
Manhattan Bank v. Finance Admin., 440 U.S. 447, 448-49, 99 S. Ct. 1201, 59 L. Ed. 2d
445 (1979); United States v. State Bd. of Equalization, 639 F. 2d 458, 460-61 & n.2 (9th
Cir. 1980).

¢ No committee records of the House Committee on Revenue and Taxation
from the 1970 session can be found in the ‘Washington State Archives. House standing
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2. The fiscal note the Department prepared for the Legislature
assumed that the deduction proposed by the House committee
was limited to interest received on investments primarily
secured by first mortgages. ‘

The Department of Revenue prepared a fiscal note for SHB 232 on
February 2, 1970. The fiscal note described the substitute bill as follows:

SHB 232 extends the business and occupation tax of 1 percent of
gross operating income to those engaged in banking, loan, security,
or other financial businesses. Exempt from the tax are interest on
all obligations of the state of Washington, its political subdivisions,
and municipal corporations; interest received on investments
primarily secured by first mortgages or trust deeds (on
nontransient residential properties); and also amounts derived as
dividends by a parent from its subsidiary corporations. For the 16-
month period, from March 1, 1970 through June, 1971,
approximately $4.2 million will be collected by the state.

(Italics added.) CP at 822 (see Appendix at A-16). This fiscal note is
_persuasive evidence that the House comﬁlittee intended the two néw-
deductions in former RCW 82.04.430(10) and ( 1 lj in section 2 of SHB
232 to be limited to interest.'’

3. None of the subsequent floor action in the House suggested

that the Department’s fiscal note erroneously interpreted the
intended scope of the deductions in the bill.

committees did not routinely tape record committee meetings until 1973, and committee
staff did not prepare bill reports for each bill passed out of committee until about 1974.
Arthur C. Wang, Comment, Legislative History in Washington, 7 U. Puget Sound L. Rev.
571,572 0.7 (1984). Committee records typically are unavailable before the mid-1970s.
Id. at 601. '
' It is appropriate to consider fiscal notes submitted to the Legislature in
determining the intended meaning of legislative acts. See, e.g., Davis v. Dep 't of
Licensing, 137 Wn.2d 957, 969-70, 977 P.2d 554 (1999); Cena v. Dept of Labor &
Indus., 121 Wn. App. 915, 923, 91 P.3d 903 (2004), review denied, 153 Wn.2d 1015
(2005).
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The bill came to the House floor on February 12, 1970. House
Journal, 41st Legislature (1970), at 503. The House approved a clarifying -
amendment to section 2 of SHB 232 proposed by Rei)fesentative
Kiskaddon, adding the Words“‘or loans” after ‘finvestments” in the new
subsection (10) of former RCW 82.04.430. Id. The House also approved
a floor amendment to section 2 proposed by' Representatives Benitz and
Haussler, adding a new subsection (12) of former RCW 82.04.430,
creating a deduction for interest on agricultural production loans made by
.production credit associations. See id.

Representative Murray spoke in favor of passage of the bill as
amended. He explained that the bill was necessary to balance the budget.
CP at 766; see House J ournal, 41st Legislature (1976), at 504. ESHB 232
then passed the House on a 65-33 vote. Id.

4.  The Department’s communications with the Senate committee
chair in charge of the bill also reflected an understanding that
the proposed deduction for first mortgages was limited to
interest. '

Shortly after preparing the fiscal note forv SHB 232, the
Department’ expressed its opposition to the first mortgage interest
deduction in section 2 of the bill in a pair of letters to Senator

McCormack, the Chair of the Revenue and Taxation Subcommittee of the

Senate Ways and Means Committee. CP at 789-798 (see Appendix at A-
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17 to A-26)."® The letters indicate that the principal proponents of the first
mortgage interest deduction were savings and loan associations, which
were then experiencing financial difficulties largely due to a shortage of
savings deposits. The savings and loan associations argued that a tax on
“residential mortgage loans” would drive interesf rates higher, affect the
amount of mortgage loan money available, and discourage new housing
starts. The Department disputed that a tax on “residential mortgage loan
interest” would bring about any of those results.

5. After receiving the fiscal note and these subsequent
communications from the Department, the Senate passed the
bill without any further amendments and without referring the
bill to committee.

On February 12, 1970, immediately after the House transmitted

ESHB 232 to the Senate, Senator McCormack made motions to suspend

the rules and place ESHB 232 on final passage withéut amendment and

without referring the bill to his subcommittee. Senate Journal, 41st

Legislature (1970), at 545-546. The bill then passed i:he Senate on a 34-11

vote. Id. at 546.

6. A report the Department prepared shortly after the legislative

session again described this provision as a tax preference for
first mortgage interest.

18 The letters are contained in a file on ESHB 232 in the records of the
Legislative Budget Committee in the Washington State Archives.
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In March 1970, shortly after the legislative session ended, the

Department of Revenue’s Research and Information Division produced a

report entitled “1970 Special Session Legislation Involving Tax

Exemptions and Credits.” The report described ESHB 232 in part as

follows:

Effects: Imposes the B&O tax on banks, savings and loan
companies, mutual savings banks and similar institutions with the
following exemptions:

(2) Amounts derived as interest received on investments or loans
primarily secured by first mortgages or trust deeds on nontransient
residential properties (homes and apartments but not hotels,
motels, or business properties).

The original House Bill 232 provided that all financial institutions
would be subject to the B&O tax by repealing the statutory
exemption grantéd by RCW 82.04.400. The substitute bill, which
came out of the House Revenue and Taxation Committee, added
most of the exemptions listed above; others were a result of House
floor action. (Attempts to amend the bill in the Senate to provide
that first mortgage interest would be phased into the tax base over
a four-year period were unsuccessful.)

CP at 824-826 (see Appendix at A-27 to A-29).

7.

The Department formally interpreted the deduction in 1970 in
WAC 458-20-146, interpreting it as a deduction for interest
received on investments or loans primarily secured by first
mortgages.

Two months after the first mortgage interest deduction was

enacted, the Department of Revenue adopted WAC 458-20-146. The rule

interpreted the allowable deductions from gross income for financial

15



institutions. WAC 458-20-146 limited the deducﬁon ESHB 232 enacted
in former RCW 82.04.430(10) to “interest”:

The deductions generally applicable to financial businesses include
the following:

2. Interest received on investments or loans primarily secured by
first mortgages or trust deeds on nontransient residential
properties. (See Rule 166 for definition of “transient.”) (RCW
82.04.430(10)).

CP at 829-830 (see Appendix at A-31 to A-32).

8. The Legislature affirmed the Department’s interpretation of
the deduction in WAC 458-20-146 when it reenacted the
deduction in 1971.

The Legislatufe amended former RCW.82.04.430 twice during the

1970 session.”® To correct this double amendment, the Legislature

amended and reenacted former RCW 82.04.430 in the 1971 session to

incorporate both amendments from the 1970 session. Laws of 1971, ch.

13, § 1. The Legislature reenacted the first mortgage interest deduction as

former RCW 82.04.430(11). The bill contained an explanatory note

describing each of the reenacted deductions. The note described the

reenacted former RCW 82.04.430(11) as “relating to interest received on

investments or loans secured by first mortgages or trust deeds on

' Engrossed Senate Bill 13 enacted a new subsection (10) to former RCW
82.04.430 to create a deduction for “[a]mounts derived by a political subdivision of the
state of Washington from another political subdivision of the state of Washington as
compensation for services which are within the purview of RCW 82.04.290.” Laws of
1970, 1st Ex. Sess., ch. 65, § 5. This deduction now is codified as RCW 82.04.4291.
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nontransient residential properties by certain financial businesses.”

(Appendix at A-35 to A-36).

Like legislative intent or purpose sections,’ titles,”! and section
headings® contained in acts of the Legislature, explanatory notes such as
this one, although without operative force in themselves, are important
guides in understanding the intended effect of the operative statutory
provisions.23 In this instance, the explanatory note also should be
regarded as a legislative affirmation of the Department’s interpretation of
the first mortgage interest deduction in WAC 458-20-146.

9. After the Legislature required that the deduction would apply
to any local tax on financial institutions measured by gross
income, the Department formally interpreted the deduction in
1972 in WAC 458-28-030(2), again interpreting it as a
deduction for interest received on investments or loans
primarily secured by first mortgages.

In the 1972 session, the Legislature enacted legislation authorizing

cities and towns to impose license fees or taxes on financial institutions.

2 See, e.g., Hartman v. Wash. State Game Comm’n, 85 Wn.2d 176, 179, 532
P 24 614 (1975); Huntworth v. Tanner, 87 Wash. 670, 675-78, 152 P. 523 (1915).

2! See, e.g., Covell v. Seattle, 127 Wn.2d 874, 887-88, 905 P.2d 324 (1995)
(“The title of a legislative act also may be referred to as a source of legislative intent.”);
Shoop v. Kittitas Cy., 108 Wn. App. 388, 392, 30 P.3d 529 (2001) (“In contrast to
captions generated by the code reviser, the title is a part of the legislative act. The title of
a leg1slat1ve act is a source of legislative intent.”).

2 See, e.g., State v. Chhom, 162 Wn.2d 451, 460 1.3, 173 P.3d 234 (2007) (“In
contrast to captions generated by the Washington State Code Reviser, section headings
which are adopted as part of a statute may be referred to as a source of legislative
intent.”). »
2 See 2A Norman J. Singer & J.D. Shambie Singer, Statutes and Statutory
Construction § 47:14 (7th ed. 2007) (“Either comments or notes included when the
statute is passed or revised are not part of the law, but can be considered a useful guide to
the legislative purpose underlying the statutory language.”).
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Laws of 1972, ch. 134 (codified as chapter 82.14A RCW). The 1972 act
required that the “deﬁnitioris, deductions and exemptions” in chapter
82.04 RCW would apply to any such local fee or tax, if the fee or tax “is
measured by the gross income of the bﬁsiness.” RCW 82.14A.010.

Shortly after the Legislature passed the 1972 act, the‘Department
of Revenue adopted a rule, WAC 458-28-030, listing the deductions from
gross income in chapter 82.04 RCW thaf financial institutions are allowed
under RCW 82.14A.010. Like WAC 458-20-146, this rule also |
interpreted the deduction in RCW 82.04.4292 as limited té “['i]nterest
received on investments or loans primarily secured by first mortgages or
trus£ deeds on nontransient residential properties.” WAC 458-28-030(2).
10.  The Legislature has acquiesced in the Department’s

interpretation of the deduction reflected in the Department’s

rules for nearly four decades. :

In 19:80, the Legislature repealed former RCW 82.04.430 and
recodified the first mortgaée interest deduction as RCW 82.04.4292
without changing its meaning.** The Legislature has not aménded the
statute since. The Legislature has never expanded the deduction beyond

the Department’s contemporaneous interpretation of it reflected in WAC

458-20-146 and WAC 458-28-030. The Legislature’s long acquiescence

24 See Laws of 1980, ch. 37, §§ 1,12, 81; Simpson Inv. Co. v. Dep't of Revenue,
141 Wn.2d 139, 150 n.8, 3 P.3d 741 (2000) (recognizing limited purpose of the 1980
act). ‘
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in the Department’s contemporaneous interpretation should be entitled to
great weight in deciding this case.”

C. The Principle That Courts Narrowly Construe Tax Deductions
Supports the Result Reached By the Court of Appeals

If this Court still remains uncertain of the Legislature’s likely
intent in enacting RCW 82.04.4292 after considering the overall statutory
context discussed above, it should bear in mind the principle that tax
 deductions and exemptions are to be narrowly construed.?® In adopting
the B&O tax system, the Legislature intended to impose the tax upoh
“virtually all” business activities within the state.”” Moreover, the purpose
of the ‘1 970 bill that enactedjvthe first mortgage interest deduction W;S to
raise additional revenue. Therefore, it is reasonable to conclude that the
Legislature intended RCW 82.04.4292 to be narrowly confined to interest
income feceived by the owners of first mortgage loans.

The servicers are asking this Court to adopt an expansive
interpretation of RCW 82.04.4292 that would upset settled understandings

of the meaning of this statute. Adopting the servicers’ proposed

¥ See, e.g., In re Sehome Park Care Ctr., 127 Wn.2d 774, 779-81, 903 P.2d 443
(1995); Newschwander v. Bd. of Trustees, 94 Wn.2d 701, 711, 620 P.2d 88 (1980).

% See, e.g., O'Leary v. Dep’t of Revenue, 105 Wn.2d 679, 682, 717 P.2d 273 -
(1986); Evergreen-Washelli Memorial Park v. Dep’t of Revenue, 89 Wn.2d 660, 663, 574
P.2d 735 (1978); Group Health Co-op v. Tax Commi’n, 72 Wn.2d 422,429, 433 P.2d 201
(1967).

27 Simpson Inv. Co. v. Dep’t of Revenue, 141 Wn.2d 139, 149, 3 P.3d 741
(1999); Impecoven v. Dep 't of Revenue, 120 Wn.2d 357, 363, 841 P.2d 752 (1992); Time
Oil Co. v. State, 79 Wn.2d 143, 146, 483 P.2d 628 (1971).
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interpretation would likely lead to more litigation over the application of
this statute and other similarly phrased deduction and exemption statutes
in chapters 82.04 and 82.16 RCW, including RCW 82.04.4282, RCW
82.04.4286, RCW 82.04.4293, and RCW 82.16.050.%® To avoid these
untoward consequences, this Court should join the Court of Appeals in
upholding the Department’s interpretation of RCW 82.04.4292.
III. CONCLUSION
The Court of Appeals correctly interpreted RCW 82.04.4292 and
cdrrectly applied the statute fo the facts in this case. This Court should
affirm the judgment of the Court of Appeals.
RESPECTFULLY SUBMITTED this 20th day of June, 2008.
ROBERT M. MaCIZKENNA
Attprney Gener
B
DONALD F. COFER S
Senior Counsel
WSBA #10896
PO Box 40123

Olympia, WA 98504-0123
(360) 753-5528

28 The Legislature continues to enact such similarly phrased deduction statutes. .

Most recently, in 2002, the Legislature substantially revised RCW 82.04.4281 in
response to this Court’s decision in Simpson Inv. Co. v. Dep’t of Revenue, 141 Wn.2d
139, 3 P.3d 741 (2000), in an effort to “provide certainty and stability for taxpayers and
the state.” Laws of 2002, ch. 150, § 1. Among other changes, the 2002 act created a new
deduction in a revised RCW 82.04.4281(1)(c) for “[a]mounts derived from interest on
loans between subsidiary entities and a parent entity or between subsidiaries of a
common parent entity[.]” Laws of 2002, ch. 150, § 2. The legislative history of the 2002
act indicates that the Legislature intended “amounts derived from interest” to mean
interest. See 2002 Final Legislative Report, 57th Legislature, at 98.
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82.04.080, "Gross income of the business.” "Gross
income of the business® means the value proceeding or
accrumg by reason of the.transaction of the business. engaged

‘in and includes gross proceeds of 'sales, compensatmn for the -

‘Tendition of services, gains realized from tradingin stocks,
bonds, or other evidences of mdebtedness, interest, discount,
rents, royalties, fees, commissiops, dividends, and other
emoluments however designated, all without any deduction
on account of the cost of tangible property sold; the cost of
-materials vsed, labor costs; interest, discount, delivery costs,
taxes, or any other expense whatsoever paid or accrued and
without any deduction on account: of losses. - [1961 ¢ 15 §
82.04.080. Prior: 1955 c 389 § 9; pnor 1945 ¢ 228 § 2,

part; 1945 ¢.249 § 1, part; 1943 ¢ 156§ 2, part; 1941 ¢ 178
§ 2, part; 1939 ¢ 225 § 2, part; 1937 ¢ 227 § 2, past; 1935
¢ 180 §°S, part; Rem. Supp 1949 § 8370- 5, part] .

82.64.090 'Value praceedlng or accrning.' "Vahie
proceeding or acéruing" rheans the-consideration, whethier

‘money, credits, rights; or Gther property expressed in terms.

of money, aciually received or accrued. The ferm shall be
applied, in each case, on a.cash receipts or accrual basis

according to which.method of dccounting is regularly

eriiployed in keeping the books of the taxpayer. However,
persons operating grain warchouses liceased under chapter

22.09 RCW may -elect to report the value proceeding or .

accrumg from grain warehouse operations on either a cash
receipts or accrnal basis. The department of revenue may
provide by regulation that the vatue proceeding or accruing
+. from sales on the installment plan under ¢onditional con-
tracts.of sale may. be reported as of the dates when the
;payments become due. [2001 ¢ 20 § 1; 1975.1st ex.s. ¢ 278
§40; 1961 ¢ 15 § 82.04.090. Prior: 1955 ¢ 389 § 10; prior:
1949 ¢ 228 § 2, part; 1945 ¢ 249 § 1, part; 1943 ¢ 156 § 2,
pact; 1941 ¢ 178 § 2, part; 1939 ¢ 225 § 2, part; 1937 ¢ 227
§ 2, part; 1935 c 180 § 5, part; Rem..Supp. 1949 § 8370-5,
part.]

82.04.290 . Tax on mternatlonal mvestment manage-
ment services or other busmess or service activities.
(Effectwe untzl July 1, 2003} (1) Upon every person
engaging within this state in the business of providing
international.investment management services, as to such
persons, thie 'amount of tax with respect to such business
shall be’ equa.l to the gross income or gross proceeds of sales
of the business mulnphed by. a.rate of 0275 percent. .

(2) Upon every person engagmg within this state in any
business activity other than or in addition to. those enumerat-
ed.in RCW 82.04.230, 82,04.240, 82.04.250, 82.04.255,
§2.04.260, 82.04.270, 82.04.298, 82.04.2905, 82.04.280,
82.04.7635, 82.04,2907, arid 82.04.272, and subsectxon (1) of
this section; as to such. persens the amount of tax on account
of such activities shall be equal. 'to the gross income of the
business multiplied by the rate of 1.5 percent.

" This section includes, among others, and without
limiting the scope hereof (whether or not title to materjalg
used in the performance of such business passes to another
by accession, confusion or other than by outnght sale), per-
sons engaged in the bilsiness of renderlng any type of
service which does not constitute a “sale at retail” or'a "sale
at wholesale," The value of adverusmg, demonstratlon and
promotional supplies and materials furnished to an'agent by
his principal or suppher to be used for informational,
edicational and promot;onal purposes shall not be Eonsidered
a part of the agent’s rémuneration or commission. and shall

" not be subject to taxation under this séction. {2001 Ist sp.s.
¢ 9§ 5; (2001 Ist sps.’c 9 § 4 expired July'1, 2001). Prion:

1998 ¢ 343 § 4; 1998 ¢ 331 § 2; 1998 ¢.312 § 8; 1998 ¢ 308

§4;1997¢c7§2,71996c1§2; 19950229§3 1993 sp.s.
c25§203;1985¢32§3; 1983 Zndexs. c3§2; 1983 ¢

9%82; 1983c3§212 1971 ex.s. ¢ 281 § 8;.1970 ex.s. c65
8 4; 1969 ex.s. ¢ 262'§ 39; 1967 ex.s, ¢ 149 § 14; 1963 exs.
¢28§2;1961c15§ 82.04:290; prior: 1959 exs.c58§35;
1855 ¢ 389 § 49; prior: 1953 ¢ 195§ 2; 1950 ex.s. ¢ 5-§ 1,
part; 1949 ¢ 228 § 1, par; 1943 ¢ 156 § 1, part; 1941 ¢ 178
§ 1, part; 1939 c 225 § 1, part;-1937 ¢.227 § 1, part; 1935
¢ 180 § 4, part; Rem. Supp. 1949 § 8370-4, part.]



82.04.4282 Deductmns—Fees, dues, charges. In
computing tax there may be deducted from the measure of
tax amounts derived from bona fide (1) initiation fees, (2)
dues, (3) contributions, (4) donations, (5) tuition fees, (6)
charges made by a nonprofit trade or professiohal organiza-
tion for attending or occupymg space at a trade show,
convention, or-edicational seminar sponsored by the non-
profit trade or professional organization, which trade show,
convention, or educational seminar is not open to the general
public, (7) charges made for operation of privately operated
kindergartens, and (8)-endowment funds. This section shall
not be construed: to exempt any person, association, or
society from tax ltability upon selling tang1ble personal.
property or upon providing facilities or services for which a
special charge is made to. members-or others. If dues are in
exchapge for any significant amount of goods or services
rendered by the recipient thereof to members without any
additional charge to the member, or if the dues are graduated
upon the amount of goods or services rendered, the 'value of
such goods or services shall not be considered as a deduction
under this section. [1994 ¢ 124 § 3; 1989 ¢ 392 § 1; 1980
¢ 37 § 3. Formerly RCW 82.04.430(2).] '

Intent—1980 ¢ 37: See note following RCW 82.04.4281,

83.04.4286 Deductions—Nontaxable business. In
computing tax there may be deducted from the measure of
tax amounts derived from business which the state is prohib-
ited from taxing under the Constitution of this state or the.
Constitution or laws of the United States. {1980 ¢ 37 § 7.
Formerly RCW 82.04.430(6).}

Intent->1980 ¢ 37: See note following RCW 82.04.4281.

82.04.4292 Deductlons—{nterest on investments or
Ioans secured by mortgages or deeds of trust. In comput-

ing tax there may be deducted from the measure .of tax by

those engaged in banking, loan, security or other financial
businessgs, amounts derived from interest.received on
mves';ments or loans primarily secured by first mortgages or
trust deeds on nontransient residential properties. [1980 ¢ 37
§ 12. Formerly RCW 82.04. 430(1 i

Intent—1980 ¢ 37: See note foIlowLng RCW 82.04.4281.

82.04.4293 Deductions—Interest on ohligations of
the state, its political subdivisions, and municipal corpo-
rations. In computing tax there may be deducted, from the

_measure of tax by those. en):agad in banking, loan, security
or othei financial businesses, amounts derived from interest
paid on all obligations of the state of Washmgton its
political subdivisions, and municipal corporations organized

pursuant to the laws thereof, [1980 ¢ 37 § 13. Formerly:

RCW 82.04.430(12).]
Intent—1980 ¢ 37: See note following RCW 82.04.4281,

82 16 050 Deductions in computing tax. In cemput-
ing tax theré¢ may be deducted from'the gross income the
following items:

(1) Amounts derived by. mummpally owned or operatcd
public-service businesses, directly from taxes levied for the
support or maintenance-thereof: PROVIDED, That this
_section shall not be construed to exempt sérvice charges
which are spread on the property tax rolls and collected as
taxes;

(2) Amounts derived from the sale of commod1t1es o
persons in the same public service business as the seller, for
resale as such within this state. This deduction is allowed
only with respect to water distribution, gas-distribution or
other public service businesses which furnish water, gas or
any .other commodity in-the performance of public service
businesses;

(3) Amounts actually, pald by a taxpayer to another
person taxable under this chapter as the latter’s portion of
the consideration due for services- furnished jointly. by both,
if the total amount has beeq credited to and appears in the
gross income reported for tax by the former; -

(4) The amount,of- cash dlscount actually taken by the
purchaser or costomer; -

(5)- The amount of credit losses actually sustdmed by
taxpayers whose regular books of accounts are kept. upon an
accrual basis;

(6) Amounts derived from busmess Wthh the state is
prohibited from taxing under the Constitution of this state or’
the Constitution or laws of the United States;

(7) Amounts derived from the distribution of water
through an irrigation system, for irrigation purposes;

" (8) Amounts derived. from-the transportation of com-
modities from points of origin in this state to final destina-
ton outside this state, or from points of origin outside this
state to final destination in this state; with respect to which.
the carrier grants-to the shipper the privilege of stopping'the
shipment iri transit at some point in this state for the. purpose
of :storing, manufacturing, milling, or other processing, and
thereafier forwards the same commodity, .or its equivalent, in
the same or converted form, imnder -a through freight rate
from point of origin to. fimal destination; and-amoutts
derived from the transportation of commedities from points
of origin in the state to an export -elevater, wharf, dock or -
ship side on tidewater or navigable tributaries thefeto from
which such commodities are. forwarded, without intervening

. transpottation; by vessel, in their original form, to interstate
or foreign destinations: PROVIPED; That no deduction.will
be allowed when the point of origin and the point of delivery
to such an export elevator, wharf, dock, or ship side.are
located within the corporate limits of the same city or town;

-{9)-Amouats derived from the production, sale, or
transfer of electrical energy for resale within or outside the
state or for consumption.outside the state;

(10) Amounts derived from the distribution. of water by
a nonprofit water association and used for eapital improve-
ments by that nonprofit water association;

+ (11) Amounts paid by a sewerage collection business
taxable under RCW 82.16.020(1)(a) to a person, taxable
under chapter 82.04 RCW for the treatment or disposal of
sewage. [2000 ¢ 245 § 171994 ¢-124 § 12; 1989 ¢ 302 §
103; 1987 ¢ 207 § 1, 1982 2nd ex.s. ¢ 9 § 3; 1977 exs. ¢
368 § 1, 1967 ex.s. ¢ 149 § 25; 1965 ex.s. ¢ 173 § 22; 1961
¢ 15 § 82.16.050. ‘Prior: 1959 ex.s. c.3 § 18; 1949 ¢ 228 §

11; 1937 ¢ 227 § 12; 1935 ¢ 180 § 40 Rem. Supp. 1949 §
8370-40.]
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plicated transactions, call the nearest district office of tife
department of revenue for assistance,

. [Statutory Authority: RCW 82.32,300, 83-07-032 (Order ET 83:15), § 458-
20-145, filed 3/15/83; Order BT 751, § 438-20:145, filed 5/2/75; Osder BT
70-3, § 458-20-145 (Rule-145), fited 5/29/70, effective 7/1/70.]

WAC 458-20-146 'NMational and state banks, mutual
savings banks, savings and loan associations and ofher
~ financial institutions. - T

Business and Occupation Tax |

: Effective Maich 1, 1970, the legisiature repealed RCW
82.04:400 whick'exempted from the business and teoupation
tax the gross income ‘of national banks,.states banks, fintual
savings banis, savings and loan associations and certain
other financial institutions. Accordingly, the pross income or
gross sales of such institutions will become subject to the
business and oceupation tax-accerding to the following gen-
eral prineiples. . . -

Services and other activities. Generally,-the gross
income from engaging in financial businesses is subject to
the business and occupation tax under the classification set-,
vice and-other activities. Following are examples of the types
of income taxable under this classification: Interest earned
(including interest on loans made to nonresidents nnless the
financial instifution has a business location in the state of the
borrower's residence which rendered the banking service),
commissions earned, dividends earned, fees and carrying
charges, charges for bookkeeping or data processing, safety
- depositbox rentals. . ’ . -

“The term "gross income" is defined in the law as follows:
.~ "Gross income of the business" means the value pro-
ceeding or accrying by reason of the transaction of the busi-
ness engaged in and includes gross proceeds of sales, com-
pensation for the rendition of services, gains realized from
trading in stocks, bonds, or other evidences of indebtedness,
interest, discount, rents, Toyalties, fees, commissions, divi-
dends, and other emoluments however designated, all with-
ouf any deduction on account of the cost of tangible property
sold, the cost of materials used, labor costs, interest, disgount,
delivery costs, taxes, or any other expense whaispever paid or
accrued and without any deduction on account-of losses, -

The law allows certain deductions from gross income to
arrive at the taxable amount (the amount upon which the
business and octupation tax i_s‘"compuged). Deductible gross,
income should be included in the grass amouat reported and
should then be shown as a deduction and explairied on the
deduclion schedules provided on the reverse side of the
* teporting form. The deductions generally applicable to finan:
cial businesses include the following: ' ;

(1) Dividends received by a parent from its subsidiary
corporations (RCW 82.04.4281).

(2) Interest received on investments or loans primarily
secured by first mortgages or trust deeds on nontransient res-
idential properties. (See WAC 458-20-166 for definition of
"transient.") (RCW 82.04.4291) . '

(3) Interest received on obligations of the state of Wash- .
ington, its political subdivisiens, and-municipal corporations
organized pursuant-to the laws thereof. (RCW 82.04.4292). A
deduction'may also be taken for interest received on direct
obligalions of the federal government, but not for interest

{Title 458 WAC—p. 182]
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attributable to-loans or. other financial obligations ot which;
the federal government js merely a guarantor or insurer.

(4) Gross proceeds from sales or-rentals of real estats,
(RCW 82.04.390). These amounts may be entirety exclpdedi
from the.gross income reported and.need not be shown on the:
return ds a deduction. . - . . ;

Retailing. Sales of tangible personal property and cer-'
tain services are defined as "retail sales" and are subject to the
business and occupation tax under the classification retailing,
Such sales are alse subject to the retail sales tax which the
seller must collect and remit to the department of révenya,
Transactions taxable as sales at retail are not subject to tax
under service and other activities.

Following ate examples -of transactions, subject o the.
retailing classification of the business and occupation tax and’
fo the retail saleS tax:” Sales of meals or ‘¢onfections, sales of
reposgessed mefchandise, sales of premotional material,
leases of tanigible personal property, sales of check registers,
coin banks, personalizéd checks. (Note: When the financial-
institution i§ not the seller of these items but sixhply takes
orders as agent £or the supplier, the supplier is responsible for
reporting as the retail séller. ‘The financial institution has lia-
bility for reporting the retail salos tax on sales made as an-
agent only if the supplier is an out-o-state firm not registered

.with the department of revenue), escrow ‘fees, casual sales

(occasional:sales of depreciated assets such as vsed furniture
and office equipment—subject to retail sales tax but dednct--
ible from the busifiess-and occupation tax: see WAC 458-20-
106). ’ ’ . T o
Resale certificates. When a financial institution buys
tangible personal property for resalé to its custoniers without
intervening use, the sales taxis not applicable. In this case the'

- financial institution should give the vendora resale certificate,

containing thé number ofifs eertificate of registration and 4ts
statement that the articles purchased ‘are for resalé in the'
course of its business activities. Resale certificates can be
given in blanket form covering all fisture purchases. (See also.
WAC 458-20-102.) - T ' '

Use Tax

The use tax comiplements the Tetail sales fax by imposing
a tax of like amount on the use of tangible personal property.
purchased or acquired without payment of the retail sales tax.-
Thus, whep office equipment or supplies are purchased or
leased from an puregistered out-of-state vendor who does not:
collect the Washington state retail sales tax, the use tax must:
be'paid directly to the department of revenue. Space for the.
reporting of this tax will be found on the regular excise tax!
refurn. (For more information, ses WAC 458-20-178.)

When tax liability arises. Tax should be reported dir:
ing the reporting period in which the financial institution_
receives, becomes legally entitled to receive, or in accord
with the system of-accounting regularly employed enters the®
tonsideration as a charge against the client, purchaser orbori.
rower. Financial institutions may prepare returbs to the.
department of revenue reporting income in periods which-
correspond to accounting methods employed by each institu-
tion for its normal accounting purposes in reporting to ity:
supervisory authority.

Reporting procedures. Financial institutions. subject to
the business and occypation tax, retail sales tax, or use tax

(2005 E4.).



ExciseTax Rules

must Seeure a certificate of registration- from. the department
ofirevenue and pay a registration. fee of $15.00; Form 2401,
pplicatien for certificate of registration, is available-at all
district offices of the departmient of revenue or may be
obtained by writing directly to thie Department of Revenue;
Olympia, Washington, 98504. - : .
Reporting periods will be assigned by the department o
the basis of total tax liability incurred. Mokt financial institu-
tions will be required to report.on 2. monthly basis, although
some smaller institutions may qualify for quarterly reporting.
Forms far reporting will be mailed shorily. hefore the close of
each reporting period and will be due and payable on-or
before the 15th day of the month following. No penalties will
be charged if the return is postmarked on or before the last
day of the: month in which the, due date falls.
[Stabutory Authority: RCW 82.32.300. 83-07-032 (Otder BT 83-15), § 454-

20-146, filed 3/15/83; Order ET 70-3, § 458-20-146 (Rulé 146y, filed
5/29_/70, effective 7/1/70.] . .

WAC 458-20-14601 Financiil institutions—Income
apportioninent. (1) Introduction.. - . : g

" -(a) This section provides fax reporting instructions for
financial institutions doing business both inside and- outside
the state of Washington. Financial businesses that- do not

meet the definition of "financial institution” in subsection

(3)G) of this section and other businesses taxahle under RCW

82.04.290. shquld refer to WAC 458.20-194 {(Doing business

inside and-outside. the state). .. . .
(b) Financial institutions engaged in making interstate
sales of tangible personal property should also refer to WAC
=38-20-193 (Tubound. and outboynd Interstate sales of tangi-
ole personal property). Lo i
- (2) Apportionment and allocation, .~ )

. (8) Exceptas othérwise specifically provided, a [inancial
imstitation taxable under RCW 82.04.290. and.taxable in
another state shall allocate and apportion its apportionable
incote. as provided in this. section. All gross income that is
not includable in apporfionable income.shall be allocated
pursuant to the provisions of chapter 82.04 RCW. A financial
institution organized nnder the laws of a foreign country, the
Commionwealth of Puerto Rico, or'a territory or possession of
the United States, except such institutions that are exempt

undex RCW 82.04.315, whose effectively conneéted income °

(as defined under the Federal Internil Revenue Codey is tax-
able'both in this state and attother stdte, other than the state in
whiich it is organized, shall alfocaté and apportion: its gross
income as pfovided in this secfion,: * ™ o

(b) The apportionment percentige-is determined by 4dd-
ing the taxpayer's receipts factor (as.deseribed i subsection
(4) of this section), property factor (as described in subbee-
tion (5) of this section), and payroll factor (as described in
subsection: (6) of this section) together and dividing the sum
by three. If.one of the factors is missing, the two remaining
factors are added together and the sum.is divided by two. If
two of-the factors -ara missing, the remaining factor is the
apportionment percentage. A factor is missing if both its
nummerator and denominator are zero, but it is not missing
nerely because its numerator is zero. '

(c) Bach factor shall be computed according to the
method of accounting (cash or accrual basis) used by the tax-
payer for Washington state tax purposes for the taxabile
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period. Persons should refer to WAC 458-20.197 (When tax
liability arises) and WAC 458-20-199 (Accounting'methods)
for further guidance on. the reqiiirements of each accounting
method. Generally, financial institutions are required to file
returns on 2 monthly basis, To enable financial institutions-to
more easily comply with the provisions of this section, finan-
efal: institutions will file returns using factors catculated
based on the most recent calendar year for which information
is available. A reconiciliation shdll be filed for each year
within thirty days of the time that the taxpayer files.its. federal
income tax returns for that years but-not later than October
30th of the following year. For example, for returns filed.for
taxable activities occurring during caléndar 1998, a taxpayer
would use factors calculated based on its 1996 infarmation, A,
reconciliation would be filed for 1998 using factors based o
1998 information as-soon as.the information was available to
the taxpayer, but not later than thirty. days-after the time fed-
¢ral jncome tax returns were due.for 1998; or October 30,
1999. In the case of consolidations; mergers, or divestitures,
a taxpayer shall make the appropriate. adjustments to the face
tors to.reflect its chagged operations:

Ad}1fthe allocation and apportionment provisions of this
section do notfairly represent the extent:of its business activ-
ity«in this state, the taxpayer may petition for, or.the depart-
ment may requirs; in respect to all.or any part of the' iax~

- payer's business activity:

(i) Separate accounting; : .
(if) A calculation of tax ‘liability utilizing the cost of
doing busineds method outlined in RCW 82.04.460(1); -
- (iii) The-exclusion of any-one:or more ofthe fagtors;
{iv) The inclusion of ome or more additional factors
whiek will fairly represent the taxpayér's business activity in

this. state; or - . .

(v) The employment of ariy otliér method to effectuate an
equitable allocation and apportionment of the taxpayer's
recéipts. : R . LA .

(3) Definitions. The following: definitions apply
throughout this section: S

{a) "Appottionable income" means the gross incoitie
of the, business taxable under RCW- 82.04.2990, including
income received from activities.outside this state jif the
income would be taxable under RCW 82.04.290 if received
from activities in this state; legs.the exemnptions and deduc-

* tions allowable under chapter 82:04. RCW.,

(b) "Billing address" means the location-indicated if
thie books and records of the taxpayer on the first day of the
taxable period (or on such later date in the taxable period
when the customer relationship began) as the address whese
any notice, statement and/or bill relating to a ciistornet's
account is mailed. .

* (¢) "Borrower or credit-card holder located in this
state" means: .

{i) A-borrower, other than a credit card holder, that is
engaged in a trade-or business which maintains its commer-
cial dotnicile in this state; or

(i) A borrower that.is not engaged in a trade or business

. or a credit card holder, whose billing.address is in this state,

(d) "Commercial domicile" means:

(i) The headquarters of the trade or business, that is, the
place from which the trade or business is principatly man-
aged and directed; or

[Title 458 WAC—p. 183]
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Taxatlon of Financial Businesses

. Chapter 458-28 WAC . .

TAXATION OF FINANCIAL BUSINESSES BY CITIES
: ORTOWNS _

WwAC T

458-28-010 Scope of rule.

458-28-020 Gross.income defined. .

458-28-030 Deductions, L

458-28.040 Branch locations, division of income.

. WAC 458-28-010. Scope of rule. Chapter 134, Laws of
1972 ex. sess.; authorizes cities and towns to impose a licensé
fee or tax on financial institutions. Financial institations hav-
ing business locations in cities and towns which levy a tax
upon gross income or gross receipts for the privilege of
engaging in-business shall divide their gross income for pug-
poses of computing income carned in the cities, towns .or
unincorporated ateas-in which such places. of business are
located in accordance with these rules., - :

(Order BT 72:1, § 458-28-010, filed 9/29/72.]

- WAC 458-28-020 Gross income defiited. "Gross
income of the business” means the value proceeding or aceru-
ing by reason of the transaction of the business cngaged in
and includes gross proceeds of sales, compensation. for the
rendition of services, gains realized from trading in steeks,
bonds, or other evidences of indebtedness, interest, discaunt,
rents, royalties, fees, commissions, dividends, and ‘other
emoluments however designated, all without any deductionj
on account of the cest of tangible property sold, the cost of
materials used, labor costs, interest, discount, delivery costs,
taxes, or any ofher expense whatsoever paid or accrued and
without agy: déduction on account of losses.” ,

Other éxamples of gross incom$ are receipts from carry-

ing charges, service charges, credit éarp]s, safety deposit box

rentals, bookkeeping or data processing, overdraft fees, floor-
ing fees, and penalty fees. : -

[Order BT 72-1, § 458-28-020, filed 9/29/72,]

WAC 458-28-039 Deductions. In ariving af income
taxable to a city or town from activities of a place of business
ocated therein, financial institutions may deduct from gross
income: . . o
... (1)Dividends received by a patent from a subsidiary cor-
Poration. "

(2) Interest received on investments or loans primarily
secured by first mortgages or trust deeds.on horitransient res-
idential properties. o '

(3) Interest received on obligations of the State of Wash-
ington, its politieal subdivisions, and municipal corporations.
A deduction may also be taken for interest receivéd on direct
obligations of the Fedeal goverriment, but not for interest
attributable to loans or-other financial ‘obligations on which
the Federal government is merely a guarantor or insurer,

(4) Gross proceeds from the sale or rental of real estats,

(Order ET 72-1, § 458-28-030, filed 9/29/72.)

WAC 458-28-040 Branch locations, division of
income. Financial institutions having more than ene place of
business shali divide total taxable gross income so as to
attribute taxable.income to each location in the ratio of tota]

interest earned (whether taxable or not) ort loans originated at.

(2005 Ed)
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each location during the period-covered by the tax feturm, The
location at which a loan is originated is the place of business
of the financial institution at-which the customer deals with
the financial ‘institution to obtain the loan. Fihaneial institu-
tions having time or demand deposits may computs the ratis
of total deposits at each location as a basis for approximating
gross income of each location, provided the-financial instity-
tion can demonstrate that the taxable income so-computed
will not differ by more than $10,000 in any one calendar year
as to any one business location from the amount computed
using the ratio of interest eamed on loans originated at each
location. . T o

[Order ET 72-1, § 458-28-040, filed 9/29/72.)
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1970 lst ex. sess. (41st Legis. 2nd ex._sess.)Ch., 100, 101

CHAPTER 101
[Engrossed-Substitute House Bill No. 232]
TAXES~-DEDUCTIONS--FINANCIAT, INSTITUTIONS——
SHARES OF STOCK

AN ACT Relating to revenue and taxation; amending section 79, chap-
ter 235, Laws of 1945 and RCW 33.28.040; amending section 82—
-04.430, chapter 15, Laws of 1961 as last amended by section
11, chapter 173, Laws of 1965 ex. sess. and RCW 82.04.430;
adding a new section to chapter 15, Laws of 1961 and to chap—
ter 82.04 RCW: repealing section 82.04.400, chapter 15, Laws
of 1961, section 1, chapter 136, Laws of 1963, section 8,

chapter 173, Laws of 1965 ex. sess., section 1, chapter 246,

[771]
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Ch. 1014 - 1970 lst ex. sess. (4lst Legis. 2nd ex. sess.)

Laws of l§69 ex. sess,,. and RCW 82.04.400; repealing sections
84.40.270, 84.40.280, 84.40.290, 84.40.300 and 84.40.310,
chapter 15, Laws of 1961 and RCW 84.40,270, B84.40.280, 84.40-
<290, 84.40.300 and '84.40.310; prescribing an effective date;
and declaring an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHiNG?ON:
Section 1. "Section 79, chapter 235, Laws of 1945 and RCW 33-
-28.040 are each amended to read as follows:
Tﬁe fees herein provided for shall be in liéu of all other

corporation fees, licenses, or excises for the privilege of doing

business, except for business and occupation taxes imposed pursSuant

to chapter 82.04 RCW, notwithstanding any other provisions of this

section.

Neither an ass0c1ation nor its members shall be taxed upon its
savings accounts as property. An association shall be taxable upon
its real and tangible_personal property,

An association is a mutual institution for Savings énd'neither
it nor its property shall be taxed under any law whichAshall exémpt
banks or other savings institutions from taxation.

For all purposes 6f taxation, the assets represented by the
contlngent fund and other reserves (other than reserves for expenses
and specific losses) of an association shall be deemed its only per-
manent capltal and, in computing any tax, whether property, income,
or excise, appropriate adjusﬁments shall be made to give effect to’
thewmutual'nature of such associstion.

Sec. 2. Section 82.04.430, chapter 15, Laws of 1961 as last
amended by section 11, chapter ‘173, Laws of 1965 ex. sess., and RCW
82.04.430 are each amended to read as follows:

In computing tax there may be deducted from the measure of
tax the following items: B .

(1) Amounts derivgdAby persons, other than these engaging in
banking, loan; security, or other Ffinancial businesses, from invest-—

ments or the use of money as such, and also amounts derived as divi-
[772]
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1970 lst ex, sess, (41st Legis. 2nd ex. sess.) Ch. 101

.

dends by a parent from its subsidiary corporations:

(2) Amounts derived from bona fide_initiafion fees, Ques,
contributions, donations, tuition fees, charges made for operation of
privately operated kindergartens, and endowment funds. iThis para-
grapﬁ shall not be construed to exempt any person, asqociation,‘or
society from tax liability upon selling tangible personal property
or upon providing facilities or services for which a special charge
is made to members or others. Dues which are for, or graduated upon,
the amount of service rendered by the recipien? thereof are not per-
mitted as a deduction hereunder;

. (3) The amount of cash discount éctually faken-by the pdr—
chaser. This deducﬁion is not allowed in arriving at the taxable
amount undexr the extractive or manufacturing classifications with re-
spect to articles produced:or manufactured, the reported values of
which, fox the purposes of this tax, have been compuéed according to
éhe provisions of RCW 82.04.450;

{4) The amount of credit losses actually sustained by tax-
payers whose regular books of account are kept upon an accrual basis;

{5) -‘So much of the sale price of motor véhiclg fuel as con-
stitutes the amount of tax imposed by the étate or thé United States
government upon the sale thereof;

(6) Amounts derived from business which the_state‘is prohib-
ited from taxing under the Consti?ution of this state or the Consti;
tution or laws of the United States;

(7) Amounts derived by any person as compensation for the

.receiving, washing, sorting, and packing of fresh perishablevhorti—
cultural products an? the material and supplies used therein when
performed for the person exempted in RCW 82.04.330, either as agent
or as independent contractbr;b

(8) Amounts derived as compensation for services rendered or
to be rendered to patients by a hospital, as defined in.chapter 70.41,
devoted to the care of human beings with respect to the prevention

or treatment of disease, sickness, or suffering, when such hospital
[773)



Ch. 101 1970 1lst ex. sess., (41lst Legis. 2nd ex. sess.)

is operated by theAUnited States or any of its instrumentalitiés, or
by the state, or any of its'political subdivisions;

(9) Amounts derived as compensation for services rendered to
patients by a hospital, as defipéd in chapter 70.41, which is oper~.
ated as a nonprofit corporation, nursing homes and homes for unwed
mothers operated as religious or charitable organizations, but only
if no part of the net earnings received by such an institution inures
directly or indirectly, to any person other than the institution en-
titled to deduction hereunder. In no event shall any such deduction
‘be allowed, unless the hospital building is entitled to exemption
from taxatibn under the property tax laws of this state;

(10) By those engaged in banking, loan, security or other

financial businesses, amountsderived from interest received on in-~

vestments or loans primarily secured by first mortgages or trust

deeds on nontransient residential properties;

(li) By those engaged in banking, ioan,'security or other

financial businesses, amounts derived from interest paid on all ob-

ligations of the state of Washington, its political subdivisions, and

municipal corporations organized pursuant to the laws thereof.

(12) Amounts derived as interest on loans by a lending

. institution which is owned exclusively by its borrowers or members

and which is engaged solely in the business of making loans for agri-

cultural production.

| | NEW SECTION, Sec. 3. There is added to chapter 15, Laws of

1961 and to chapter 82.04 RCW a new section tovread as follows:
This chapter shall not apply to the gross -income of credit

unions organized under the laws of this state or the United States.

NEW SECTION.- Sec¢. 4. The following acts or parts of acts are

each repealed:
{1) Section 82.04.400, chapter 15, Laws of 1961, section 1,
chapter 136, Laws of 1963, section 8, chapter 173, Laws of 1965 ex.

sess., section 1, chapter 246, Laws of 1969 ex., sess., and RCW 82-

(774]
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1970 lst ex. sess. (4lst Leqis. 2nd ex. sess,) Ch. 101, 102
.04.400; '

(2) .Sections 84.40.270,v84.40.2802 84.40.290, 84.40.300, ang
54.40.310, chapter 15, Laws of 1961, and RCW 84.40.270, 84.40.280,
84.40.290, 84,40.300, and 84.40.310.

NEW SECTION, Sec. 5. If any provision of this act, of its
application to any Person or circumstance is held invalid, the re-
mainder .of the act, or the applicatién of the provision to other
persons or circumstances is not affecte&.

NEW SECTION. Sec. 6. This act is necessary for the immedizte
preservation of the publi; Peace, health and safety, the support of
the state government and its e*isting public institutions, and shall
take effect March 1, 1970.

Passéd.the House February 12, 1370
Passed the Senate February 12, 1970

Approved by the Governor February 20, 1970
Filed in Office of Secretary of State February 24, 1970
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HOUSE BILL NO, 232

State of Washington by Representative.Murray
4lst Legislature
Second Extraordinary Session

Read first time Jasnuary 17, 1970, and referred to Committee on
Revenue and Taxation,

MR ACT Relatiné to reveﬁue and taxation; repealing-section 82.04.400,
chapter 15, Laws of 1961 as last amended by section 1, chapter
246, Laws of 1969'1st]ex. sess, and RCY 82.04.400.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE oF WASHING&ONE
NE# SECYUION. ‘Section.l. Section 82.04.400, chapter 15, Laus

of 1961 as last amenéed by séction 1, chapter 246, Laws of 1969 l1st

ex. sess, and RCW é2.04.400 are. each repealed.

HB - 232
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‘its savings accounts as property. An association shall be taxable

SUBSTITUTE HOUSE BILL NO. 232
State of.Washington by Committee on Revenue and

4lst Legislature Taxation
Second Extraordinary Session

Read first.time Japuary 29 1970, and passed to second reading.

AN ACT Relating to revenue and taxat;on; amending section 79, chap-
ter 535, Laws of 1945 and RCW 33.28.040; emending~sectien a2~
..0¢430,chapter 15}-Lawe of 1961 as. last amended by section 11,
chapter 173, Laws ‘of 1965 ex. sess. ‘and RCW 82.04. 430; addlng
a new section to chapter 15, Laws ef 1961 and to chapter B82-
.04 RCW; repealing section 82. 04 400, chapier 15, Laws of 1961
sectlon 1, chapter 136, Laws of 1963, section 8, chapter 173,
Laws of 1965 ex, sess., sectlon 1, chapter 246, Laws of 1969
ex..sess., and RCW 82.04.400; repealing sections 84,40, 270,
84.40.280; 84.,40,290, 84.40.300 and 84.40.310, chapter 15,
Laws of 1961 and RCW.84¢40.270, 84.40.280, 84.40.290, 84.40-
.300 and 84.40.310; prescribing an effective‘date;and dec-
laring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON-

Section 1. Section 79, dhapter 235 Laws of 1945 and RCW 33~

.28.040 are each amended to ‘read as follows: '

The fees herein .provide.d for shall be in lieu of all other
coréoration fees; licenses, or excises for the privilege of doing

bu51ness, except for bu51ness and occupation taxes zmposed pursuant

to chapter 82.04 RCW.

Neither an association nor its ‘members shall be taxed upon

upon its real end tangible personal property.

An association is a mutual institution for savings and neither
it nox its property “ghall be taxed underx any law which shall exempt
banks or, other savings xnstltutlons from taxatlon..

For all purposes.of taxatlon, the assets represented by the

-1- SHB 232

A-12



o ] ~N o, ot e [

. et I T T R O S S O S WO N
'8 28 B EYE RN EERE R NR =T R T I N T R S =

contingent fund and other reserves (other than reeepves foruexpenses

" and apecific losses) of ‘an agsociation shall be deemed its only per-

manent capitél and, in computing any tax, whether-property,-income}
or excise, appropriate adjustments shall be made to give effect to
the mutual nature of such association,

Sec. 2. Section 82.04.430, chapter 15, Laws of 1961 as last
amended by section 11, chapter 173, Laws of 1965 ex. sess,, and RCW
82.04.430 are each amended to read as foliowé:

In computing tax there may be deductedffrom Lne meeeure or
tax the following items: .

(1) ° Amounts derlved by persons, other than those engaglng in

banklng, .loan, securlty,or other flnanclal bu51nesses, from 1nvest-

ments or the use of money as such,and also amounts derlved as divi-

dends by a parent from its subsidiary corporatlons-

- (2) ‘Amounts derived from bona fide initiation fees, dues,

contributions, donations, tuition fees, charges made for operation of

‘privately operated kindergartens, and endowment funds. This para-

graph shall not be construed to exempt any person, assoclatlon, or

society from tax liability upon selling tanglble personal property
or upon prov;dlqg facilities or sery;ces_for whxch.a special charge
is mede o members or others. Dues which are for, or.éradueted upen,
the amount of service rendered by the recipient thereof are not per--~
mitted as a deductlon hereunder~'

(3) The amount of cash discount actually taken by the pux-.
chaeer. This deduction is not allowed in arriving at the taxable
amount under the extractlve or manuchturlng cla551flcatlons thh re-
spect to articles produced or manufadtgred, the reported values of
which, for the putposes of this tax,'bave been tomputea accerding to
the provisions of RCW 82.04.450; )

‘ (4) The amount of credit losses agtually sustained by tax-
payers whose tegglar bopks of account are kept\upon An accrual basis;

(5) So much of the sale price of motor vehxcle fuel as con-

"stitutes the amount of tax lmposed by the state or "the Unlted states

SHB 232 -2-
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"government upon the sale thereof:

.performeq-fof the person exempted in RCW 82.04.330, either as agent

‘® o N e o W o e

devoted to the care of human beings.with xespect to the prevention

ated as a nonprofit corporation, nursing homes and homes for unwed

‘directly or indirectly, to any person other than the institution en~

‘vestments primarily secured by first mortgages or trust deeds on non-~

'liqations of the state of Washinqhon, its political subdivisionsp and

(6) Amounts derived from business which the state is pro-,
hibited ‘from taxing under the Cbnétitutipn of this state or the Con-
stiﬁution orrléws.of the United States;

. (7) Amounts derivea py any person as coﬁpensation for the
receiving, washing, sorting, and}paqking of fresh perishable horti-

cultural,pfoddcts and -the material and supplies used therein when

or as independent contractor;

(8) Amounts derived as compensation for services rendered or

to be rendered to patients by a hosgiﬁal, as defined in éhapter 70.41,

or treatment of diseasg, siéknesé, or suffering, when such héspital
is operated by ‘thé Unitéd States or any’of its instrumentalities, °€.
by the state, or any of its_politi;al subdivisions;

(9) Amouﬁts derived as compensaﬁion.for'sgrvices rendered'tp

patients by a hospital, as defined in chapter 70.41, vhich is oper=

mothers operated as religious or charitable organizations, but only

if no part of the net earnings received by such an institution inures

titled to deduction hereunder, 1In no event shall any such deduction
be allowed, unless.the hospital building is éntitled to exemption
from taxation under the property tax laws of this statej

(iO) By those engaged in banking, loan, security or other

financial businessés, amounts derived from interest received on, in—

transient residential properties;

(11) -By those 'engaged in bankindg, loan, security or other

financial businesses,iamounts derived from interest paid on ‘all ob-

mﬁnicipal coxporations organized pursuant to the laus thereof.

NEW_SECTION, Sec. 3.  There is added to chapter 15, Laws of

-3- SHB 232
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1961 and to chapter 82.04 RCW a new section to read as foilows;

This chapter shall not épply to the grose income of credit

unions drganiged under the laws of this state or the United .States,

‘ NEW SECTION.- Sec., 4.. The following-acts or parts of acts are
‘each repealed:

‘ (1) Section 82.04.400, chapter 15, Laws of 1961, section 1,
chapter 136, Laws of 1963{ séction 8, cﬁapter 173, Laws.of 1965 ex.
sess., section ‘1, chapter 246, Laws of 196§ ex. sess., and RCW 82—
.04.400; »
' " {2) * Sections 84.40.270, 84.40.280, 84.40.290, 84.40.300, and
84.40.310, chapper‘15{ Laws of.i9§1, and RCW 84.40.270, 84.49.280,_
84.40.290, 84.40.300, and 84.40.310. - . .

NEW SECTION...Sec. 5. If th provision of this act, or its
application to'any person orAcircumstance is held'invalid, the re-
mainder 6f the act, or the applicéﬁionvof the provision to other
persons or circumstances is not affected.

NEW SECTION. Sec, 6, This act is neceésa;y for the_immediaté
preservation of the public peace, health and safety, the support‘of
the state-government and its existing public inétituhions. and shall

take effect March 1, 1970.

-4-
SHB 232
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" PARIEL 4, EVANS,'GOVERKOR:
OEQRGE KINNEAK, om:croh.,_

STATE OF WASHINGTON

DEPARTMENT OF REVENUE
OLYMPIA 98501

F.eb‘rlqary 3,. 19 7O

TO: © Mike McCoxmack, Chairman s Senale Sub-Committee, Taxation and ‘Reveaue
FROM: George Kinnear, Director, Départmexit of Revenue

SUBJECT: 'I’roposedlEn;emp.tions To Bank Tax, Substitutei House Bill 232

We have reviewed the business and occupation tax exemptions proposed in- Substi~
tute House Bill 232, especially the exemption in Section 2, Paragraph 10, vhichy
SPORSOTS. clatnm is necessary fo avert aw undemrable effect on resid&ntlal oY tgage
loanas and. the bulldlug indus try.

Based on its. sLudy, the Bepa—rhaent of Revenue opposes the excmpt:uan contained
In Section 2, Paragmph 10, -sheltering residential mortgage loans; but agrees with
the cxervptlons in Section 2 l’aragraph 1 (subsidiaries) and Section 2, Paragraph 11
(state and mumc:.pal bonds) :

None of the facts we ha's*'* found, 1i1c]ud:mg the latest building and financial
market analyses, support the allegations that a business and cecupation tax ent
vegidential mertpage loansivill drive interest rates higher, affect the amount of
wortgage loan money availzble, or discourage new housing starts. These are matters
almost entirely controlled by the current fedex al fiscal policies, and would not be
affected by this type of state leglslation. '

In fact, the oppos: te t:o those reasons may be argued, that Substitute HB 23
vithout a preferential exemption such as that proposed, will favor. & better economic
climate in the state. In company with other revenue proposals, it will act to re-
lieve the intolerable tax pressures on property and other revenue sources.

A I’ro‘posal for Thasing the @p]ie,at;ion ‘of bﬁ:@ -Tax' to. Resigdential M@rtig_aag,esiﬂ

While opposing SHE 232 iu its pxesent form, the Dt:partment of Revenue concurs
that the' transition into this mew taxing area should be made without an abrupt
impact on thc lending institutions,

Fox that reason the. Department of Revenue proposes that tha lurax yate en mslg-
dential mottgage leans?be phased onja iour—~)car scale starting with 22/100 percent
in Maxch, 1970, and 1eachlng the 1 pelccnt ma:\:.mun in January, 1973:

March, 1970 ~ = -.,0022
Januaxy, 1971 0044
January, 1972 007
January, 1973 L0l

(A phasiug of the tax was suggested first by industry representatives.).
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Senator Mike McCormack
Page 2

Effect on Anticipated Revenues of the Department's Propogal

This schedule will incrcase anticipated revenues appro #imately $800,000 over
those proposed in SHB 232, The tax on other types of loans charged by financial
institutions would be left at 1 pexcent starting March, 1970.

-Xf the schedule the Department of Revenue prOposés.is not adopted, SHB 232
would reduce tax revenues $2,8 million this biennium as a result of this one
exemption.

The B&O Tax Would Not Adversely Affect the Housing Market

Arguments that the business.and occupation tax would depress the building
market are unfounded. The potential impact of the tax on housing, measured in
dollars, clearly is minimal relatrvc to the total housing needs of the State of
Washlugton.

. These neecds are  estimated to be' at least 30,000. new units. a year, at a minimusn-
cost of $540 million. To this must be added low-cost housing awounting to another
10,000 units a year.

These points are critical:

A.giadual easing of the money situation is forecast in 1970 with a signi-
ficant upswing in building starts nationally after wid-1970.

1
1

— Basically, it is economic improvements such as reduced interest rates or increase
carnings which w111 bring about a revitalization of the lending and building
markets.

— The amount of B&0 taxes that would fall upoa sav1nos institutions, when
divided awong 2ll of them, would be extremely light.

—~— The chief effect of the exemption in Section 2 .(10), SHB 232, will be to
enable financial institutions to retain profits, not to materially abet
nevw housing starts.

The Effect on Uniformity of Taxation

The Department of Revenue's proposal will lessen the impact on the lending in-
stitutions and, most iwmportant, assure the uniformity esscential to such taxes.,

Not only does the granting of exemptions yesult in an unequal distribution of
the tax burden, but it also reduccv the awount of reveuue ava:lab]c to the goveyn-—
ing body through rYeduction of the tax base. Legal exenptions from tax are gencrally
harnfu] to the community as a wheole and create 1imitati0n$ without forcing increased

ates. Jt is undesirable in our opinion to usc exemptions as an instruiment of either
social or industrial policy. :

The changes propoqed by Lhe Dapartment of Revenue would “alquy the un:forr:ty
criterion in’ these ways:
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Senator Hike McCormack
Page 3

The speclal rates would apply to only & certain type of loan —- thus,
all financial imstitutions would be in an equal tax status regarding
whatever type of loan they choose to invest ing the initial rate of
0022 would be the lowest state rate that is broadly applied; if the
tax package is approved, the rate would be uniform among all payers of
B&0 taxes; upon the end of phasing, all finasncial revenues would be
taxed uniformly at the 1 pexcent rate.

Will the B&O'Tax Make Residential Loans Harder To Obtain?

The answer is no.

Rumerous authorities agree that the-savings and loan associations are suffer-
- dng from a lack of.cash inflow, that. they are not ‘obtaining deposits sufficient to.
meet loan demands, . It is this, rather than the number of low interest rate moxt—
gages they hold, that is their dilemmma., The recent action of the Federal Reserve
Board authorizing an increase; in passbook account interest rates was intended to
alleviate this, dnd such moves are the only effective means of eliminating the =
problem, : ’ '

From President Nixon on down, the country's.entire fiscal psychology is uader-
intense study by its regulating bodics to determine how morc lending funds can be
wade available without sidetracking the anti-inflation campaign. A state B&0 tax
on bank interest, especially one phased to §preadeagle economic conditions over
four years' time, camnot affect this struggle in an entirely different arena.

Hosz Will tle B&O Tax Affect the Small Associations?

A small savings associdtion that is not ‘well-managed could be distressed by
minor additions in overhead of any kind. However, the Department of Revenve be-
lieves that the loan industxy, working with the federal government, would never per-

mit an assoclation to fail for this reason.

Dramatic support for this opinion was the Lytton case last year in California.
When Lytton Savings and Loan, one of the country's Jargest, went to the wall, other
members of the industry promptly bought up its business and continrued it without a
dollar of loss. . : '

) With savings -and Joan association portfolios averaging around 6 1/2 percent
in loan values, their outlock is very promising once the federal controls on noney
are eascd. In the present highly competitive loan market, there is no likelilood
that the B&O tax proposed would be used to raise an already stiff interest level.,
The wcney is available; somchbody is going to make a loan at current interest rates
and profit by it, » '

Business Outlook

_ Buginess forzecasters ecxpect some early easing of wmoney yestrictions and an up-
swing in housing starts by mid-1970. The cditors of Fortine Magazine, in their
Janunacy, 1970 Roundup, stated:

YA recovery in housing must wait on easler credit conditions and a readjustnent
in interest -rates sufficient to attract funds back into mortgage chamnels. Starts
-should be rising in the spring, generating morxe activity thereafter., Once under vay,
the recovery could be rapig." : v
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SANIEL 3. EVANSS covzaxox
-zdnuz KIKNCAR muccvva

10:

FROM:

SUBJECT:

STATE OF WASHINGTON

DEPARTMENT OF REVENUE
‘OLYMPIA 98501

~ February 4, 1970

tike McCormack, 'Chairmau'; ‘Senate Sub-Committee, Taxation and Revenug.
George Kin‘near, Director, Department of .Revenue-

SHB. 232 - Appendlx to the. Department of Revenue Positlon
Statement. of February 3, 1970

Yestexday we sent.you the Department's position statement opposing the
vprovlvlon in Section 2 (10) of SHB 232 eaemptino residential nortgaoe loams
imtetest from the business and occupation tax,” A number of contempor“ry
sources were cited in.that statemept, and in ordex-that. newbers of your .
comuittee can draw on these in greater detall we have prepared am appendix
\Jhlch is hereéwith transmitted.’

Please call on .us, for any further silpporting data you mdy need.

GK smb
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'DEPA‘RTMEHT OF REVENUE POSITION STATEMENT ON SHB 232 (The Bank Tax)

 Appendix

Exhibit 1. Business Roundup, Fortune Magazine, January, 1970
Exhibit.2, Value Line Investment Survey, Jénuary 9, 1970
Exhibit 3. - Value Line Investment Survey, November 21, 1970

Exhibit 4. Comment on Tax Exemption by State Supreme Court,
‘ December 31, 1969 :

Exhibit 5. Prediction of Lower Interest Rates by Treasury
Secretary Kennedy, 2/4/70
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Analysis
SHB 232
o APPENDIX

The editors of Fortune Magazine, in their Business Roundup (Janbary, 1970)
predict an upswing in housing after mid-year and a return to normalcy: of.
the growth of wmoney supply and bauk credit. They enphasize that easier
credit and lower interest rates are prerequisites to the recovery. .

Exhibit 1

_ “A number of- Federal Reserve Bank members have lately made pro-
CREDIT nouncements that restraint will be needed for some time yet,

but within a context of restraint, the Fed will spon find room
for moderating -its grip. This does not portend anothet reversal
'to a policy of downright ease, of. course, but a shift back by the end ‘of spring to
normal.rates of. monetary growth." '

“How much vates drop back, and how soon, can.prove critical in determiﬁing how
quickly funds flow back into the mortgage market." '

“A recovery in housing must wait on easier credit conditions

. HOUSING. and a readjustment in interest rates sufficient to attiact funds

back into mortgage:channels. Starts should be rising in the
. spring, generating move activity thereafter. Once undér way,

the recovéry could be rapid, making up lost ground by mid-1971."

4  *Thus the economy will be undergoing in any case a readjustment
SPENDIRG not only in-the curve of output.but in the composition of

' demand -~ away from business and defense spending and taward
more consumption and more construction of housing and public

fagilitiés.“

“The decline of business spending will ease financial strains, and permit
another sharp recovery in housing activity, starting after midyear.“
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" Analysis
SHB 232 -
' ~ APPENDIX

“Savings and loan associations are suffering from a lack of casn inflow.
It is- this, rather than the number of low interest rate mortgages they
hold, that is their dilemma." ' : '

Exhibit 2 -

From The Value Line Investment Survey, Jan. 9; 1970

THE BEST OF “Savings and loan associations are a conduit through v.lhich money

TWO WORLDS is passed from savers to borrowers. On the one end; interest

) ) 2 paid to depesitors is regulated and cannot.exceed prescribed

. . limits. .On the other end, lending charges have been climbing,
with borrowers recently willing to pay 9 percént and more- for mortgage money. This
combination has resulted in the widest spread in history between the cost:of borrow-

ing and the rate of return on lending. , » i

Honey from amortizatioﬁ and p‘répayment of existing loans (generally older, low
interest bearing gnes)f is funneled into these new high yielding mortgages. In this

way the averagé yield on loan portfolios has climbed steadily upward.”

INVESTHENT ~ "He view a decline -of one percentage point or slightly more in
OUTLOOK overall interest rates as a good possibility by mid-1870. If

) interest rates. should dip much more for'a sustained period of
time, then deposits. of savings and 16ans could oiice again
begin to- grow; healthy. earnings gains would be denerated.”
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Analysis
$HB 232 .
— APPENDIX

UNone of the latest building and financial market analyses support the
contention that a business tax on residential mortgage lean interest will
push interest rates higher, reduce the amount of mortgage loan money or
.discourage building." :

Exhibit 3

From The Value-Line Investment Survey, Nov. 21, 1969

THE RECESSIONS' “If thg tight money policy being pursiied by the Federal Reserve
SILVER LINING Board is successful in slowing the economy and taming inflation,
o ' the home building industry will be a key beneficiary in time.

i If general economic activity slows and the unemployment rate
rises, credit and manpoeér nov being used in other ways will becdme available to the
building industry. ' '

. "“As the economy cools, money market interest rates recede and savings institu-
tions are able to attract a larger share of the savings stream. :

“The mbrtgage interest rate structure tends to be more rigid than most other
long-term interest rates. This hurts the building industry .during periods of climb-
jng money market yields, but helps it when money rates are faltling. :

“Aside-from an end of the war in Vietnam, the best thing that could happen for |
the housing industry would be a recession in the U. S. economy." '

_ < "While scarcity of -credit is the main impediment to housing,
ggEBﬁ%ﬁBIREAKES steeply rising land and construction costs are also a serious
: adverse factor. The inflation in the cost of building reflects
a combination of factors, including archaic building codes,
restrictive zoning regulations and monopoly labor practices.”

' "As soon as the demand for funds softens as the economy cools,
0UTLOOK more resources will become available for construction. Our .
. current view is that enough of a slowdown in industrial activity
will occur in the first half of 1970 to perwit an upturn in
‘residential construction by the third quarter." .
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Analysis

SRR ~ APPENDIX

“Exemptions as an ‘instrumeut‘o'f taxing policy are generally haymful."

Exhibit 4

. "Not only does the granting of exemptions result in an unequal
WHAT " THE STATE distribution of the tax-burden, but it also reduces the amount’
SUPREME COURT SAYS of revenue available to the governing body through reduction
- » of the tax base." ' '

(Washington State Suprceme Court,
in Pacific Northwest Conference
of the Free Methodist Church vs.
Snohomish -County Assessor, Dec.
31, 1969.)

A-25



Exhibit 5

Wall Street Journal, 2/4/70

Prediction of lower interest rates by Treasury Secretary Kennedy,

_FI Casur y Gh Lef Says Inter est -Rate Dr ops o
LLhely Ea,rlz er ‘Than M ost Peo ple Reahze

AWALL STRERT Jounuu. Ncws Roundvp

Treasury Sceretary Kennedy predicted that
Interest-rate declines, resulling from a more
sf{able economy, “ma.y be closcr lo hand than
}mos( people redlize.”

He didn't speci!y when rates may begin to
drop. ‘The Nixon Administration has c)carly in-
-dicated it cxpects interéest rates to drop (his
“year, and some of the figures in the new Fed-
-eral budgel are based on 1.hat assumption.

Mr.. Xennady fold a ‘savings bond sales
mdéeting in New York that intcnest rates “will
drop “to & more reasonable level” when *‘the
infbaticnary psychology is broken and the busi-|
ness community and the pubhc fn general bes
gins (o Jook forward to greater stability.” That
“happy day," he addsd, may be nearer th?n is
gencrally expected. | . ..

. Mr. Kennedy's slatement cavsed the b1uc~
chip Dow Jones industrial average o advance
14.26 polnts fn less than half ad hour, (For de-
tails, please see "Abreast of the Max}wt » page
21)

The Twasury Secetary sald the Admlnhtl a-
_tion's. antl-infialion battle “clearly s beginning
to make hecadway.” ‘An economic slow: dm.m !s
‘taking place, he sald, *without the dl<location
ot 3 suddcn, jarring move Into reverse.'!

- But Mr. Keanedy cautioned that the Admln-
is(ratlon “will confinue . our policles of re-
“strainl” until {he cconomy’s “basw health and
_stability™ Is restored.,

Jolmsou Ak\o Jacks \’lew

Support [for Mr. }(cnnndy‘s lntcres(-ralc
comments came, colncidentally, from fornter
Johnsun Administration economist_Otte Eck-
steln, & Harvavd professor and conﬁltan( The
Federal Reserve Board “‘will* be freé to make
Nits first visible move toward accomyecdating
economie growth between now and Aprit 1, he
said, “il unemployment docs move up 2nd if
lae rate of inercase of prices shows 2 <ub=l-\n
tial fmprovenient.”

[Addressing the, washinglon SOclcly of In-
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\'eslmcnt I.uabs!s and the Natio*lal Econo—
mists Club, Mr. Eckstein z\dded that the very
Jow ungmploynent rate of rccent months ap:
pears lo be'"a stahshsal aberration” and 1hal
the Fcbmary consumer pricc climb’ "pcrba.ps"
will become loss rapld. ‘This year, he forccaﬂl.
is “hkcl; to sce the ond of (he; 20-ycar uptrcnd
of Interest rates,” but the down\vaxd trek “wxll
take -2 Jong time.”

The Nixon Administration *will deserve
much credit” if it can keep its budgel tight, he
sald, and agrecd gencrally with the Adminls-f.
tration’s outlool on the cconomy. 1f the officlal
forccasts do prove faul'ty he added, il would
probably be that the slowdown in business be-
comes “a little worse.”

4 Besstmistic Nolo

. A -much-more pessimislic’ note was struck’ at

-2 meeting in Washingtou of :the U.S. Savings
| and Loan Icague's legislalive commitiee, how-

ever. The oily thing wrong with the Nixon Ad-
ministration's cconomic policy Is that “It won't |-

work unless it is catrled on 5o long and to such
an extent that the country will face a serlous
and prolonged depression,” contended "Chafr-
nian Henry A. Bubb of Capltol chcral Savln«:
& Loan Assdclation, Tapeka. .

Mr. Bubb, long an active Repuhhcan urgcd .
President Nixon to promptly apply conitols to
hisiness and consumer credit and to *‘call for a
voluntary wage and price. fréeze for six

‘months.” A banklng act passed by Congress on

Dee. 23 gave the President broad power to
Lmit “any or alt’ extenstons of the credit,”

power he said he wouldn't iise. The Fedcml
Reserve Board, which would administer any
such controls on Presldential request, putr
lished details of the law in its latesl monthly
bulletin. '
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Revenue Impact: ‘Loss to the statc.Cen&ral Tund (gain to local funds)
could amount td $135,000 annually 1f both ciltiés elect to use the full
amount available to them under' the act. '

- Senate House B{1l 232

Effects: Imposes the B & 0 tax on banks, savings and loan co
mutual. savings banks and similar.institutions with. the follow
exemptions: ' ‘ v

mpénies,
ing

. ) Amounts de£i§ed as dividends by a parént'froﬁ»its sﬁbsidiary'
corporation. : ' : : o

- (2) - -Amounts derived as interest .received on investments or loans
primarily secured by first mortgages or trust deeds on ’
. nontransient residential properties (homes and apartments but
" het-hotels, motels, or business properties) o

'tS); Amounts derived as interest oﬁ_all obligations of the state of

. Washington, its political subdivisions, and muniéipél.corporations
© organized pursuant to the laws thereof. L e T

(4) Amounts derived as inteérest on lbans'by a lénding institution
which is owned exclusively by its borrowers or members and which

is engaged solely in the business of making loans for agrigultu;&l
production. ’ T o :

(5) The gross-indome 6f credit unions organized under the”laws'of'
" this state or the United States. : . ;

Background: States. have been limited in.the manner in which -they. can
tax national banks by an 1819 ©U.s, Supreme Court ‘decision. Since
Washingfor was unable to apply the B-& O tax to national banks, "a
statutory exemption was granted to coyer_éll.financiél‘institutions._

. .The original House Bill 232 provided that all financial institutions
iﬁould,be Subject to the B & .0 tax by,repealing-the'statutory exemption
granted by RCW 82.04.400, The substitute bill, which came.out of the

" House Revenue and Taxation Committee, added most of the ‘exemptions
listed above; others were a2 result of House floor action. (Attempts to
amend the'bill.in the Senate to provide that first nortgage

interest . .
-would be phased into the tax base over a four

~year period were unsuccessful. )

Revenue Impact: The original Senate Bill 232-would have produced about
$6 milllon annually - the exemptions enumerated above will reduce the -

anticipated revenue to $3.4 million per year,

The following table shows the effect of each exemptlion: ‘
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Aonual . 1969-1971
Income Biennium

"Anticiapted revenue under oriéinal. . _ o .
House Bill L $6,0QO?000‘ $7,500,000

Exemptions T : .

© (1) Subsidiary corporation dividends....  N.A. N.A. .
(2) First mortgage interest............. (2,240,000) (2,-800,000)
(3) Interest on state and R : )

. municipal obligations............. (360,000) (450,000)
(4) Interest-on loans made by T
- agricultural co-operatives.,...... (20.,000) (25,000)
(5) Credit union loan dnterest..,...;... . L e

§3,380,000  $4,225,000. =

*The Department of Revenue estimated that the B & 0 tax on interest
from loans made by state chartered credit unions would amount to
about $224g000‘per year. . 8ince these institutions-could readily
become federally chartered and thus not subject to the.state tax,

. this figure was not included in the original total estimates made
by Department personnel, S to

State of Washington

Department. of Revenue

Research and Information Division
March, 1970 :
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DANIEL J. EVANS, Governor

ULES
| elating to the
REVENUE ACT or 1935

COVERING
© RETAIL SALES TAX - @ MECHANICAL DEVICES TAX
® USE TAX @ CONVEYANCE TAX
© BUSINESS & OCCUPATION TAX @ CIGARETTE TAX

® PUBLIC UTILITY TAX @® TOBACCO PRODUCTS TAX

%

STATE OF WASHING;I'ON
DEPARTMENT OF REVENUE

GEORGE 'KINNEAR, ‘Director
R. A. LOTZENHISER, Deputy Director

INTERPRETATION AND APPEALS DIVISION

JAMES R, STANFORD, Assistant Director
© 5. ED TVEDEN, Chief Examiner

June 1, 1970

& 2
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"RULE 145 ~ LOCAL SALES AnD USE TAX T 63

3. Same as example 3 except the Sumner resident sends a catalog majl osder directly
to the Portlan_d warehouse rather than BOing through the Tacoma catalog store. The
vendor will collect Sumner's local use tax along with the state use tax,

The above explanation is intended to cover only the most frequently encountered situations,
Ear more intricate or complicated transaction, call the nearest district office of the
Department of Revenue for ussi_stancc.

Effeetive April t, 1970.

WAC 458.20-14¢ (Rule 146) NATIONAL AND STATE BANKS, MUTUAL SAVINGS
BANKS, SAVINGS AND LOAN  ASsOCIATIONS AND OTHER FINANCIAL
INSTITUTIONS .

BUSINESS AND OCCUPATION TAX

Effective March 1, 1970, the leglslature repealed RCW 82.04,400 Wwhich exempted from the
business and occupation tax the gross income of national banks, states banks, mutuat savings
banks, savings and Joan associations and certajn other financial institutions, According!y, the
80ss income or gross sales of such institutions wil] become subject to the business and
occupation tax according to the following general principles,

SERVICES AND OTHER ACTIVITIES, Genexally, the gross income from engaging in
financial businesses IS ‘subject to the business and occupation fax under the classification
Serxvice and Other Activities, Following are examples of the types of income taxable under this
classification: Interest earned (including interest on loans made to nonresidents unless the

rendered the banking service), commissions earned, dividends earned, fees and carrying

charges, charges for bookkeeping or data processing, safety deposit box rentals.
The term "gross income" is defined in the faw as follows:

"Gross income of the business” means the value proceeding or acrruing by reason of.
e transaction of the business engaged in and includes gross proceeds of sales,
* compensation for the rendition of services, gains realized from trading in stocks, bonds,
or other evidences of indebtedness, interest, discount, reats, Toyalties, fees, conunissions,
dividends, and other emoluments however designated, ail without any deduction ogn
account of the cost of tangiblc properly sold, the cost of materials used, labor costs,
interes, discount, delivery costs, taxes, or any other expensc whatsoever paid or accrued
and without any deduction oy account of losses, : .

The law allows certain deductions from 8108s income to arrive at the taxable amount (the
amount upon which the business and occupation tax is computed). Deductible Bross income
should be included in the gross amount shown in Column 2 of Form 2406, Excise Tax
Return, should then be shown as a deduction in Column 3, and explained op the deduction
schedulcs provided on the reverse side of the form. The deductiong &enerally applicable to
financial businesses include the following:

1. Dividends received by a parent from its subsidiary corporativns (RCW 82.04.430(1)).

2. Interest receiyed on, investments or loans primarily secured by first mortgages or
trust decds on nontransient residentjal vroperties. (See Rule 166 for dsfinition of
"transient.") (RCw 82.04.430(10)).

3. Inlerest recejved on obligations of the State of Washington. its political subdivisions,
and  munjcipal torporations  organized pursuent to the laws thereof. (RCW
82.04.430(1 1)). A deduction may also be taken for interest received on direct obligations
of the Federa] government, but not for interest altributable to Joans or other financiat
obligations o which the Federal government is merely a puarantor or insurer.
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54 - BANKS, SAVINGS. AND LOAN, FINANCIAL INSTITUTIONS RULE 146

4. Gross proceeds from sales or rentals of Teal estate (RCW 82.04.390). These amounts

may be entirely excluded from the gross income reported and need not be shown on
the return 4s a deduction.

RETAILING. Sales of tangible personal property and certain services are defined as "retail
sales” and are subject to the business and occupation tax under the classification Retailing.
Such sales are also subject to the retail sales tax which the seller must collect and remit
“to the Department of Revenue. Transaclions taxable as sales al rotail ore not subject to
tax under Service and Other Activities. - : .

Following are examples of transdctions subject to the Retailing classification of the business,
and occupation tax and to the retail sales tax: Sales of meals or confections, sales of
repossessed merchandise, sales of promotional material, leases of tangible personal property, .
sales of check regislers, coin banks, personalized checks. (Note: When the financial institution
is not the seller of these {tems but simply takes orders as agent for the supplier, the supplier
Is responsible for reporting as the. retail stller, The financial institufion has liability for
reporting the retail sales lax on sales made as an agent only if the supplier is an out-ofstate
firm not registered with the Department of Revenue), escrow foes, casual sales (accasional
sales of depreciated assets such as used furniture and office equipment~subject to retail sales
tax but deductible from the business and occupation tax; see Rule 106.)

RESALE CERTIFICATES. When a financial institution buys tangible personal property for
resale to its customers without intervening use, the sales tax is not applicable. In this case
the financial institution should give the vendor a resale certificate containing the number
of its certificate of registration and its statement that the articles purchased are for resale
in the cousse of its business dotivitics, Rosale certificates can be given in blanket form covering
all future purchases. (See also Rule 102.) . .

USE TAX

The use tax complements the retail sales tax by imposing a tax of like amount on the
use of tangible personal property purchased or acquired without payment of the retail sales
tax. Thus, when office equipment or supplics arc purchased or leased from an unregistered
out-of-state vendor who does not collect the Washington stale retail sales tax, the use tax
must be paid directly to the Departinent of Revenue. Space for the reporling of this tax
will be found on Form 2406, Excise Tax Return. (For more informatjon, sce Rule |78.)

© WHEN TAX LIABILITY ARISES. Tax.should be reported during the reporting period in
which the financial institution receives, becomes legally entitled to receive, or in accord with
the system of accounting regylacly employed enters the conslderation as a charge against
the client, purchaser or boirower. Financial institutions may prepate retums to the
Department of Revenue reporting income in periods which correspond to accounting methods

employed by sach institition for its normal accounting purposes in reporting to its supervisory
authority. ’

REPORTING PROCEDURES. Financial institutions subjeet to the business and occupation -
fax, retail sales tax, or usc tax must secure a certificate of registration from the Department
of Revenue and pay a registration fee of $1.00. Form 2401, Application for Certificate
of Registration, is available at all district offices of the Department of Revenue or may
be obtained by writing directly to the Department of Revenue, Olympia, Washington, 98501,

Reporting periods will be assigned by the department of the basis of total tax liability
incurred. Most financial institutions will be required to report on' 2 monthly basis, although
some smaller institutions may qualify for quarterly reporting. Forms for reporting will be
mailed shortly before the clode of each reporling period and will be due and payable on
or before the ISth day of the month following. No penalties will be charged if the return
is postmarked on or before the last day of the month in which- the due date falls.

Effective March 1, 1970.
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— JHASHINGTON LANHS (1971

CHAPTER 13
(House Bill No. 99)
REVENUE AND TAXATION-~
CODE CORRECTIONS

AN ACT Relating to revenaue and taxation; amending and reenacting
section 82.04, 430, chap{er 15, Laws of .1961 as last amended by
section 5, chapter 65, Laws of 1976 ex. sess. and by section
2, chapter 101, Laws of 1970 ex. sess., and RCW 82.04.430; and
declaring an emebgency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Section 1. Section B2.04.430, chapter 15, Laws of 1961 as
last amended by section 5, chapter 65, Laws of 1970 ek. sess. and by

fua]
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HASHINGTION_LAWS 1971 Ch,. .13

.section 2, chapter 101, Laws of 1970 ex. sess,, and RCW 82. 04 430 are
- each amended and reenacted to read as follows:

In computing tax there may be deducted from the measure of tax
the following items:

(1) Amounts derived by persons, other than those engaging 1in
banking, loan, security, or other financial businesses, from
investments or the use of money as such, and also amountS derived as

. dividends by a parent from its subsidiary corporations;
' (2) Amounts derived fromw bona fide initiation fees, dues,
:~contributions; donations, tuition fees, charges made for operation of
privately operated kindergartens, and endowment funds. This
. paragraph shall not be construed to exempt any person, association,
or society from tax liability upon selling tangible'personal property
or upon proyiding facilities or services for vhich a special charge
is pmade to nembers-or others. Dues which are for, or graduated upon,
the amount of service rendered by the recipient thereof are not
permitted as a deduction hereunder; C.

) (3) The amount of cash discount actuvally taken by the
purchaser. This deduction is not allowed in arriving at the taxable
amount under the extractivé or manufacturing . classifications with
respect to articles produced or manufactured, the reported values of
whlch for the purposes of this tax, have been computed according to
the prov151ons of RCW 82,04,u450 . .

() The -amount of credit losses abtnally sustained by
taxpayers vwhose regular books of account are kept uponm an accrual
basis;. . '

{5} so much of the sale pfice of motor vehicle fuel- as
constitutes the amount of tax imposed by the state or the United
States government upon the sale thereof;

(6) Amounts derived: from business which the state is
~proﬁibited from taxing under the Constitution of this state or the
_ Constitution or laws of the United States; .

(7) Amounts derived by aﬁy person as compensation for the
receiving, washing, sorting, and packing of fresh perishable
horticultural products and the material and supplies ‘used therein
vhen performed for +the person exempted in RCW 82.04,330, either as
agent or as independent contractor;

(8) amounts derived as compensatioﬁ for services .rendered or
to be rendered %o patients by a hospital, as defined in chapter
70.41, devoted to the care of human beings with respect to the
prevention or treatment of disease, sickness, or suffering, when such
hospital is operated by - the United States or any of its
instrumentalities, or by +the state, or any of its political
subdivisions; )

(9) Amounts derived as compensation for services rendered to

[45]
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Ch.__13 WASHINGTON LAWS_1971

patients by a hospital,' as defined in chapter 70.41, which is
operated as a nonprofit corporation, nursing homes and homes for
unwed mothers operated aé religious or charitable organizations, but
only if no part of the net earnings received by such an institution
inures directly or indirectly, to any person other than the
institution entitled to deduction hereunder. In no event shall any
such deduction be allovwed, unless the hospital building is entitled
to éxemption from taxation under the property tax laws of, this state;

{10) Amounts derived by a political subdivision of the state
of  Washington frow another political subdivision of the state of
Washington as compensation for services which are within the purvigw
of RCW 82.04.2390 ((+)) 1 . ' »

(11) By those engaged in banking, loan, security or - other
financial businesses, amounts derived from interest received on
investments or loans prlmarlly secured by flrst mortgages or trust
deeds on nontransient résidential propertles- .

(12) By those engaged in banking, loan, security or other
financial businesses, amounts derived from interest paid on all
obligations of the state of Washington, its political subdivisions,
and municipal corporations organized pursuant to the lawg
thereof ({=)) 3

k13) Amounts derived as interest on loans by a -lending
institution which 1is owned exclusively by its borrowers or members
and whlch is engaged. solely in ‘the business of mraking loans for
agricultural production. ) o

NE¥ SECTION. Sec. 2. This act is necessary for the immediate
preservation of £he public peace, health and safety,'the support of
the state'government and its existing public institutions, and shall
take effect immediately.

EXPLANATORY NOTE

RCH 82,04.430 was twice amended during the 1970
extraordinary session.

Section 5, chapter 65, Laws., of 1970 ex. sess.-
added subsectlon {10) relating to amounts derived as
compensatlon for services from ' one political
subdivision of the state by another political
subdivision. .

Section 2,‘chapter 101, Laws of 1970 ex. sess.
added to subsection (1) "and also amounts derived as

dividends by a parent from. its subsidiary
Corpofations". Three subsections were also added,
herein renumbered as: (11) relating to interest

received -on investments or loans secured by first

[u6]
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WASHINGTON LAWS 1973

Ch.

i3

nortgages or trust.deeds on nontransient .residential
properties . by . certain financial businesses; (12y
relating to interest received by certain financial
businesses on obligations of the state, its political
subdivisions, or municipal corporations; and (T13)
relating +to interest derived on loans by institutions
engaged solely in 'making loans for agricultural
production.

As these amendments appear to be in different
respects, the purpose of this bill is to give effect
to each by reenacting the section wiih‘the amendments
incorporated therein. '

pPassed the House January 29, 1971.

" Passed the Senate Februwary 17, 1971,

Approved by the Governor February 26, 1971.

Filed in Office of Secretary of State February 27, 1971.
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'Rules and Regulationé

RELATING TO

vThe Revenue Act of'1935

Chapter 180, Laws of 1935

OF THE

State of Washington

Issued by the Exeise Tax Division of the Tax Commission
of the State of Washington

Commissioners

H. H. HENNEFORD, Chairman
T. M. JENNER T. 8, HEDGES

Counsel -~ Excise Tax Division
DONALD H. WEBSTER

Revised April 1, 1936

1330
STATE PRINTING PLANY
OLYHPIA
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4. RULES OF THB REVENUE-ACT OF 1935 [Rule 117

™

. Sales by supply houses of articles of equipment, such as kitchen utensils,
fountain fixtures, booths and the like to restaurants, soda fountains, beer
parlors, ete., are retail sales upon which the Retail Sales Tax must be col-
lected by the supply houses. In the same category are sales of napkins,
whether linen or paper, toothpicks, matches and the like,

BONA FIDE INITIATION FEES, DUES, CONTRIBUTIONS, DONA-
TIONS, TUITION FEES AND ENDOWMENT
: FUNDS—DEDUCTIONS
Rule 117.

In computing tax liability, amounts derived from bona fide initiation fees,
dues,. contributions, donations, tuition fees and endowment funds may be
deducted from the measure of tax under the Business ana Occupation Tax.
This deduction is to be strietly construed and such amounts may only be
deducted provided,

(1) they are bona fide, and

(2) they have been included-in the “Gross Amount” reported under the
classification with respect to which the deduction Is sought, and

- (3) they have not been otherwise deducted through ineluslon in the
amount of an allowable deduction taken under such classification for another
Teason, and .

(4) they do not exceed the limitations hereinafter set forth.

* - Amounts which may be deducted as initiatlon fees include only amounts
actually required to be paid by a person to a club or similar organization
for the sole privilege. of joining such club or similar organization. .

Amounts which may be deducted as dues inelude only amounts which &
member must pay toward the support of a club or similar organization in
order to retain his membership theretn and does not include amounts which
are for or graduated upon services rendered to a member of such elub or
organization,

, The term “tuition fees' refers only to fees charged by an educational
institution and, in addition to ‘Instruction fees, includes library, laboratory,
health and other speecial foes and améunts charged for room and board when
the property or service for which such charges are made is furnished exclu-
sively to the students or faculty of such institution.

An “educational institution,” which may deduct “tuition fees,” includes
any Institution created or generally accredited as such by the state and offer-
ing to students an educational program of a general academic nature. Such
institutions include the following: : . .

(a) The common schools, the state normal schools, the Univarsity of
‘Washington, the State College of ‘Washington and such other schools which

_are or may be established by law and maintained at public expense as part.
of the “uniform school system” provided for in Rémington’s Revised Stat-
utes, section 4518, et seq.;

. (b) Parochial schodls and private schools accredited to schools of the
“uniform school system” by the State Board of Education or the State De-
partmerit of Education; : o T '

(e) Schools whose students and credentials are accepted without exami-

" pation by the schools referred to in (a) and (b) above. .

"A business college, dancing achool,' music school or any trade or specialty

~school generally is not an “‘educational institution’ within the meaning ‘ of
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Rule 119] LABRLS, TAGS AND NAMEPLATES - 55

that term as defined above and, therefore, is not permitted the deduction Tor
“tnition fees,”” which are taxable under the classification “Service and Other
Business Activities” at the rate of % of 1%.

The right to deduct bona fide initiation fees, dues, contributions, dona-’
tions, tuition fees and endowment funds does not exempt any person, asso-
clation or society from tax liability upon selling tangible personal property
or upon providing facilities or services [or which a speclal charge is made to
members or others. ’

SALES OF CONTAINERS, WRAPPING AND PACKING
MATERIALS AND RELATED PRODUCTS
Rule 118.

When used in this rule, the term “containers” includes all containers,
boxes, wrapping and packing materials, bags, twines, wrapping papers,
gummed tapes, cellophane, bottles, drums, cartons, sacks or other packing,
packaging, containing apd wrapping materials in which tangible personal
property may be contained.

Sales of coptainers to persons for use in comnection with rendering ser-
vices, or for perasonel or other uses, are sales for consumption and the Retall
Sales Tax must be collected thereon. IFor example, the sale of pafer boxes
to a laundry is subject to tax because laundries use such boxes in connection
with rendering services and do not sell property contained therein.

Sales of containers to persons who resell the containers in the regular
course of buginess are not subject to the Retail Sales Tax. Included in this
class are gsales of cnvelopes to a stationer and sales of boxes and packing
materials to persons packing fruit for others.

‘Sales of containers to persons who sell tangible personal property con-
tained in such containers are sales for resale and not subject to the Retail
Sale Tax if title to the containers passes to other persoms zlong with the
property sold and contained therein. For example, sales of wrapping paper
and boxes to a department store, cans to a cannery, or beer bottles to a
brewery, are sales for resale because the ‘depariment store, canmery and
brewery resell goods contained therein.

Sales of comtainers to persons who sell tangible personal property in the
containors, but retain title to such containers which are to be returnéd for
reuse, are sales for consumption, and the Retail Sales Tax must be collected
thereon. This class may include such containers as wooden -or metal bottle
cases, barrels, hogsheads, gas tanks, carboys, druws, bage, milk bettles and
many others when title remains in the seller and when they are customarily
returned to and reused by him in making other deliveries. In such cases,
it a charge i made against, or deposit Is required from, the customer for
the container, with the understanding that such charge will be cancelled or
.déposit rebated when the container is returned, such amounts will be con-
sidered as security for the use and the return of the container, and there is
no rosale of the container.

LABELS, TAGS AND NAMEPLATES
Rule 119. : ) .
Sales of labels, tags or name plates to persons for use in connection with
rendering services, for personal or business use, or which do not become an
inseparable part of products sold, -are sales for consumption and the Retall
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NO. 80544-0

' SUPREME COURT
STATE OF WASHINGTON
HOMESTREET, INC., et al., DECLARATION OF
‘ SERVICE
Petitioners, :
[vat)
< L 9
" s E Zo
= M
STATE OF WASHINGTON, o E £ 23z
DEPARTMENT OF REVENUE, — = N Er_;r'ﬁg?i
= - b S T—
Respondent. e U 2o
| | M F 5o
I, KRISTIN D. JENSEN, state and declare as follows: 25, =™
. -0 o =
I am a citizen of the United States of America and over18 years of

age and not a party to this action. On June 20, 2008 I provided a true and

correct copy of Sup_plemehtal Brief of Respondent Department of Revenue

and this Declaration of Service to be served via U.S. mail (through

Consolidated Mail Services), with proper postage affixed to:

ROBERT L. MAHON

SCOTT EDWARDS

GREGG BARTON

PERKINS COIE LLP

1201 THIRD AVENUE, SUITE 4800
SEATTLE, WA 98101

I declare under penalty of perjury under the laws of the State of

- Washington that the foregoing is true and correct.

Executed this 20" day of June, 2008, at

cd

KRISTIN D.J

Olympia, Washingtoﬁ.
W’\) .

N, Legal Assistant
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