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Plaintiffs Martin Schnall, Kelly Lemons and Nathan Riensche reply to the
Brief of Amicus Curiae on behalf of Certain Washington Based Companies
("Amici” or "companies”) as follows:

. INTRODUCTION
The Amici brief sets up a series of hypothetical arguments that have

nothing to do with the facts of this case, the disputed consumer practices or the
claims asserted by the Plaintiffs and the butative Class. Indeed, the brief does
not cite to a single part of the record to support any of its arguments. Amici do
not even address the factual findings of the trial court in its choice of law analysis
in which the court exarﬁined the evidentiary record of the contacts and
relationship between Washington to the claims asserted, compa'red those
contacts and relationship to other states, and ultimately concluded that
Washington had thé most significant relationship to the claims. The trial court
considered the same arguments raised by Amici on causation and Washington
law and found that it was proper to apply the Washington CPA to all subscribers
of AT&T Wireless Services ("AWS”) because AWS is a Washington based
corporation and its sales and billing practices that were created, implemented,
controlled and used nétionwide for all AWS customers from the company's
headquarters ih Redmond, Washington. Amici do not argue that the trial court
erred or abused its discretion in reaching that conclusion based upon the
| evidentiary record before it.

Amici's goal is transparent: they seek to use /ndoor Billboard's causation
analysis as a springboard to preventing class certification under the Washington

Consumer Protection Act under any facts by simply re~characterizing a



consumer's claim arising from a common deceptive sales or billing practice as
one requiring individual reliance to prove causation and by urging adoption of a
per se rule that causation in CPA cases can only be established in one way.

Here, consumers purchased a monthly service from AWS pursuant o
nationwide calling plans which were always statéd at a set monthly price for a set
number of minutes of service, without disclosing that an added nominal charge in
the form of a “universal connectivity charge” (“UCC”) would be added. AWS
chose to add this charge to the consumer's monthly service bill even though it
was not'djsclosed as part of the purchase price and chose to characterize the
charge as a "tax" when it was not, with the result that consumers paid more for
their service than the advertised price. Because the amount charged for the
UCC is so small, it is impracticable for consumers to seek recovery on an
individuél basis and a class action is the only effective means for redressing the
disputed practices. Without such redress, AWS vyill continue to (etain the benefit
of having unfairly and deceptively collected from consumers hundreds of millions
of additional dollars from its customers, a dollar or two at a time.

Becausé Washington courts have found the type of sales and billing
practices that AWS engaged in to be unfair and deceptive consumer practices
under the CPA as matter of law, Amici seek to eliminate the paossibility of |
certification in cases where such practices result in individually small damage
claims, on the basis of “causation.” To do so, Amici must launch into hypothetical
and meritless assertions that causation cannot be established except on a

individualized basis, even though AWS applied its unfair and deceptive sales and



billing practices to all consumers in the same manner and these practices were a
proximate cause of injury and damage to all consumers.

Accordingly, if a class action cannot be certified on the common sales and
billing practices of AWS at issue, as Amici assert, then no CPA case in
Washington could be. Such a result would be contrary to the Legislature's
directive to construe the CPA broadly, and to public policy and case law favoring
Clas"s certification of small but common consumer claims that affect the public
interest. See RCW 19.86.920. .

. ARGUMENT

A. Amici’s Causation Arguments are Based Upon a Lack of Knowledge
of the Facts, Practices, and Claims.

Amici argue that individual issues would predominate on causation
because each consumer would have to show that they “saw the advertising at
issue." The argument fails in the context of the wireless market, where the
service is always sold at a stated recurring monthly pr{ce for sgwice at a stated
number of minutes. Consumers have come to expect these terms of service. For
example, AWS sells all consumers calling plans at a rate of $29.99 per month for
250 minutes, or $39.89 per month for 400 minutes of se'rvice, or some other set
monthly price for a set number of minutes of service."

The point of this case is that AWS actually bills more than the advertised
price, by adding a “universal connectivity chargé" to the mon’ihly price.? The

plans are always sold by AWS without disclosing that the price includes an

! See, e.q., AWS rate plan brochure at AGU-SCH 04207-04209, appended hereto for the
convenience of the Court as Appendix A.

2 During the relevant time period, AWS first charged consumers a UCC of 65 cents per month,
and then changed the charge to .B4% of the consumer's total monthly bill.



added UCC surcharge. To sell their calling plans, AWS used calling plan
brochures, in-store hand-outs, newspaper advertising and other advertising.
However, it is immaterial which particular calling plan brochure or advertising the
consumer saw or which particular calling plan the consumer was sold, because
all of the brochures and all of the advertising only stated the monthly calling plan
price for the monthly number of minutes of service, without including the added
UCC surcharge. None of AWS' advertising disclosed the true total monthly pricé
for service.

AWS used common sales and billing practices in selling its calling pl'an.s.
Whether these common sales and billing practices were unfair or deceptive
raised common issues that affect all class members and predominated over any
issue affecting only individual consumers. Hence, certification under CR 23 was
proper. Indeed, the numerosity, typicality and scale of this case present the
quintessential facts for class certification.

In their brief, Amici attempt to demonstrate that individual issues would
predominéte. by asking the Court to canvass the various forms of marketing
brochures and advertising campaigns used by AWS to sell its calling plans, and
consider the effect of those campaigns on individual consumers. But in doing so,
Amici demonstrate that they do not understand the Plaintiffs’ claim and are
simply trying to récast the claim in a way that creates hypothetical and phony
“individual issues.” It does not matter what form of advertising each individual
consumer received or considered, because AWS always sold its services

through calling plans and every form of calling plan did not state the true price of



monthly service because they did not disclose the added cost of the “universal
connectivity charge” on top of the monthly calling plan price. Thus, the
“advertising at issue” is the common practice of AWS stating a calling plan’s
monthly price without stating the actual total price that included the extra UCC

surcharge. See, Robinson v. Avis Rent a Car, 106 Wn.App.104, 116, 22 P.3d

818 (2001) (failure to disclose the true cost of service is a deceptive practice as a
~ matter of law).

AWS' billing practice of adding this undisclosed UCC to the consumer's
bill was an unfair and deceptive practice under the CPA. lts practice of placing
- the UCC in a segregated section of thé bill along with the state sales tax and
other taxes that were taxes on the consumer was also a decepﬁve practice,
because the UCC is not a “tax” or government mandated éharge that AWS had
to col]eét from consumers. lt is a discretionary charge that AWS chose to bill
consumers for its overhead expensé of contributing to the universal service fund.
The charging of a UCC is akin to AWS charging consumers for the expénse of
obtaining a city business license or the expense of paying property taxes on its
towers and headquarters in Washington.

AWS acted in a deceptive manner that violated the CPA in the same way

that the automobile dealerships in Nelson v. Appleway Chevrolet, Inc., 160
Wn.2d 173, 157 P.3d 847 (2007), did when they chose to tack onto the
consumer’s bill after the sale, their overhead expense of paying the Washington

state B&O tax. In both instances the charge was not a tax on the consumer, but



an expense tﬁat the seller chose to pass onto consumers as a separate line item
on the bill without inclUding it in the advertised sales price.

In the context of this case, the term “advertising” is used in the same
broad way that it is defined in the False Advertising Act, RCW 9.04.010, .050 to
include any type of communication to. the consumer which is intended to direbtly
or ilndirectly sell the consumer a good or service.®> The Washington CPA
prohibits sales and billing practices that are either “unfair” or deceptive. An
“unfair” practice may be shown under the CPA by showing that the consumer
practice at issue violates a statute that was intended to protect consumers.

Magney v. Lincoln Mut: Sav. Bank, 34 Wn. App. 45, 57,' 659 P.2d 537 (1983)

(quoting FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 244 n.5, 92 S. Ct. 898,

31 L. Ed. 2d 170 (1972)). The False Advertising Act is one such statute. *

® See, RCW 9.04.010. False advertising, stating in pertinent part, emphasis added:

Any ... corporation ... with intent to sell ... service ... to the public for
sale... or induce the public in any manner to enter into any obligation relating
thereto, ... makes, publishes, disseminates, circulates or places before the
public ... in a newspaper or other publication, or in ... a bill, circular,
pamphlet ... or any other way, an advertisement of any sort regarding...
service ... which advertisement contains any assertion, representation or
statement of fact which is untrue, deceptive or misleading, shall be guilty of a
misdemeanor. :

RCW 9.04.050. False, misleading, deceptive advertising, stating in part, emphasis added:

It shall be unlawful for any person to publish, disseminate or display, ... in’
any manner or by any means ..any false, deceptive or misleading
advertising, with knowledge of facts which render the advertising false,
deceptive or misleading, for any ... commercial purpose or for the purpose of
inducing, or which is likely to induce, directly or indirectly, the public to
purchase... any ... service, or to enter into any obligation or transaction relating
thereto. ‘

* The Washington Legislature directed that the CPA should be liberally construed to
“‘complement the body of federal law governing...unfair, deceptive and fraudulent acts or
practices in order to protect the public and foster fair and honest competition.” The Legislature
intended that the Courts be guided by the decisions of the FTC in interpreting similar federal -
legislation, RCW 19.86.920. The FTC has interpreted the Federal Trade Commission Act's
provision prohibiting “unfair” consumer practices to include those which violate statutory
prohibitions. FTC v. Sperry & Hutchinson Co., supra.




The Plaintiffs’ claim is not only similar to the claim made by the Plaintiffs in

Nelson v. Appleway Chevrolet, supra., but also the claim made in Nelson v. Nat'l

Fund Raising Consultants, Inc., 120 Wn.2d 382, 842 P.2d 473 (1992). There, the

plaintiffs claimed that the defendant engaged in a deceptive practice in violation
of the CPA by billing the plaintiffs a 20% mark-up on goods purchased for the
plaintiffs’ franchise business, when defendant had failed to disclose the mark-up |
prior to sale. Defendant argued that it did not act deceptively because the the fact
of the mark-up was disclosed pridr to sale, even if the amount of the mark-up had
not been.disclosed. This Court held that defendant’s failure to disclose the
amount of the mark-up was a deceptive practice that violated the CPA. as a
matter of law.

Amici argue in their brief that Plaintiffs do not claim that the practices at
issue are “intrinsically” or “inherenz‘/y’; unfair or deceptive. Whatever Amici exactly

mean is unclear, but Plaintiffs do allege that AWS’ sales and billing practices are

inherently and intrinsically unfair and deceptive consumer practices.® As this

Court observed in Nelson v. Appleway Chevrclet, Inc., supra., all sellers of goods

and services are entitled to charge whatever price they wish for their goods and

® Perhaps Amici mean that since the FCC permits companies to charge a universal service fund
fee, the FCC permits companies, like AWS, to do so in an unfair and deceptive manner by not
disclosing the charge pre-sale, then tacking it onto the consumer's bill and making it look like a
tax imposed on the consumer. Amici ignore the Joint FCC/FTC Policy Statement For Advertising
which ruled that telecommunication advertising must be truthful and not misleading and that the
cost of a product or service is an example of an atiribute presumed material. 15 FCC Rcd 8654,
8655 (FCC 2000) and FCC “Truth-in-Billing” orders requiring non-deceptive disclosures of added
discretionary fees. Additionally, in Peck v. Cingular Wireless Services, LLC., 535 F.3d 1053 (9“‘
Cir. 2008), the court held that Plaintiffs' claim that Cingular deceptively added an undisclosed
Washington B&O tax surcharge to its consumer's bill in violation of the Washington CPA was not
preempted under federal law. Accordingly, AWS' deceptive billing practices may also be regarded
as "inherently” and “intrinsically” unfair and deceptive under the Washington CPA.




services that the market will bear. But that said, this Court found that it was not
permissible to put an added, undisclosed B&O ’gax fee on the consumer’s bill,
after the car had been sold for a stated and agreed upon price, when the added
fee was not a tax on the consumer but part of the dealership's overhead cost of
doing business in Washington without full disclosure of the costs of service when
the consumer makes the purchase decision. Here, too, the in_herently unfair and
deceptive practice is tacking onto the consumer's Bill an additional surcharge,
when fthe consumer was sold a calling plan without that surcharge.

AWS could have sold subscribers a service p_Ian in a fair and non-
deceptive manner by stating a set monthly price that inc/uded the UCC, so that
the actual stated price was not, for example, $39.99 per month, but $40.65 per
month. Equally, AWS could have sold its calling plans at a set monthly price for
service, but also stated next to the price in a clear and conspicuous manner th.at
the final purché.se price was not $39.99, but $39.99 p!us‘an additional 65 cents or-
.84% for a UCC charge. AWS chose not to disclose the fee in their advertising.
Instead, it advertised calling plans at one price and billed consumers at a higher
price that included a UCC mark-up. The fact that rﬁajor businesses in
Washington such as the Amici herein fail to appreciate that it is inherently unfair
and anﬁ-competiﬁve to sell consumers a calling plan at one monthly price for a
set number of minutes of service and then charge them a higher monthly price on
their bill demonstrates why consumer class actions are so important to the
effective en%orcement of the CPA. The Attorney General himself makes this

argument in his amicus brief.



in their brief, Amici fail to even éddress the intrinsically unfair and
deceptive practice of presenting the consumer with a monthly bill in which the
UCC is shown as another "tax” or mandatory government “surcharge” in a
section that includes the Washington éales-tax and other mandatory
governmental charges imposed on consumers. It is noteworthy in this regard,
again under the broad definition of “advertising” embraced by the Washington
False Advertising Act, that misleading statements in “bills” are also prohibited by
the statute. RCW 9.04.010.°
| Ultimately, because Amici address only their mischaractérization of

Plaintiffs’ claim, their analysis of the issues under Indoor Billboard is neither

helpful nor informative. As this Court recognized in [ndoor Billboard, proof of

causation, particularly at the summary judgment stage of the proceedings or at
trial, will invariably depend upon the nature of the claim asserted by the Plaintiff.

Under Indoor Biliboard, “but for” causation is a flexible standard that requires only

a showing that the dispdted practice was a proximate cause of the plaintiff's
'injury. See WP1 310.07. As set forth in the WP, the disputed practice does not
h'avg: to be the sole or exclusive cause. There may be more than one proximate
cause to any injury.

The Court of Appeals fecognized in its opinion (as did thé Attorney
General and WSTLA in their amicus briefs) that injury and causation can be
established by showing that the subscriber paid more for monthly service than

the advertised and agreed upon price. Because AWS applied its sales and billing

® While the False Advertising Act is a criminal statute, it clearly states the public policy of
Washington with regard to the types of sales and billing practices for services that are
“intrinsically” or inherently unfair and deceptive. AWS' practices fall within these categories.



practices to all consumiers in the same manner, Plzaintiffs established for class
certification purposes a common course of conduct that caused all AWS
subscribers injury in the same way.

While the Plaintiffs’ claims are similar to the claims made by the plaintiffs

in Nelson v. Appleway Chevrolet and Nelson v. Nat'l Fund Raising Consultants,

Inc., the trial court applied a very different causation standard to the Plaintiffs’
claims that had nothing to do with the claim that they were billed more than the
ca!ling plan price f when AWS added onto their bill post-sale mark-up made to
~look like a tax. [n denying class certification, the trial court ruled that the only way
a consumer coula show he Was harmed by the Defendants practice was to show
he relied on the failure. of AWS to disclose the UCC aé an added cost of m‘onthly
service, and that the only way any éubscriber could meet this reliance test was to
show that he or she would have chosen a diﬁereﬁt service provider. This ruling
was clear error, because thé Plaintiffs can establish that a proximate cause of
their injury was the billing of an undisclosed UCC mark-up after they purchased a
célling plan at a set price yet had to pay the UCC on top of that price. But for
AWS’ deciéion to bill the undisclosed UCC mark-up, no subscriber would have
been injured and they would have gotten what they purchased, a calling plan for

$39.99 per month for 400 minutes of service.”’

" In this regard, it bears noting that Indoor Billboard/Wash., Inc. v. integra Telecom of Wash.,
Inc., 162 Wn.2d 59, 170 P.3d 10 (2007) was a review of an order granting summary judgment not
a motion for class certification. In Indoor Billboard, causation could not be established sofely from
payment of the bill because the claim was not that the Plaintiff paid a higher price for monthly
service due to the company tacking onto the bill an undisclosed added PICC charge. The
plaintiffs claim in Indoor Billboard was that the defendant affirmatively misrepresented to him that
part of the total price was for a PICC charge, which was false, and he relied on that
misrepresentation when he paid the agreed price. At the class certification stage, as WSTLA and
the Attorney General point out in their amicus briefs, Plaintiff should not be required to present a

10



Amici concede, as they must, that if the trial court applied the wrong legal
standard in analyzing Plaintiffs’ burden of proving causation, then its order was
error and must be reversed. Yet Amici vaguely suggest that the trial court may
have applied the correct legal stand’ard. Amici makev this suggesti‘on from a lack
of understanding of both the Plaintiffs’ claim and the trial court’s action.

As discussed above, based on the nature of Plaintiffs’ claim, it makes no
sense to require (as the trial court did) that the only way for Plaintiffs to establish
causation wés by proving they relied on AWS’ failure to disclose the added |

charge of service in the sense that they would have acted differently by choosing
a different service provider. Instead, Plaintiffs should be permitted to préve
causation by showing all facts and circumstances relating to AWS' sales and
billing practices which would include the sequence of deceptive and unfair acts
that led to their injury. This sequence of acts included the decision by AWS to bill
mbre than thé advertised and agreed upon price of monthly service by charging
the undisclosed UCC mark-up.

The trial court did not impose a "but for,” proximate cause” standard of
proof. The trial court erred by imposing a “one-size fits all,” per se rule of law in
cases involving undisclosed and deceptively billed mark-ups, that every
consumer can only prove causation on a CPA claim by proving individual
reliance on the seller’'s féilure to disclose the added mafk-up for service pre-sale
and only by showing that he or she would have chosen a different seller if the

information had been disclosed. The trial court’s approach was the antithesis of-

full blown evidentiary record of all facts that would establish causation sufficient to withstand
summary judgment.

11



the flexible “but for” or “proximate cause” standard of proof of causation that this

Court articulated in Indoor Billboard. The trial court’s approach deprived Plaintiffs

of the very thing that this Court found reversible error in Indoor Billboard, i.e.

depriving the plaintiff of the opportunity to present its legal theory of causation to
the jury through consideration of facts demonstrating that the defendant's
deceptive conduct was a proximate cause of plaintiff's injury.

B. Amici’s Arguments Regarding Application of the CPA to All AWS
Customers Are Misplaced and Fail to Show The Trial Court Erred.

Amici fail to address, much less identify an abuse of discretion in, the trial
court's findings of fact that are the necessary predicate to the application of
Washington's choice of léw ahalysis.8 The trial court was required to analyze the
facts relating to Washington's contacts a;1d significant relationship to the claims
asserted. Based upon those factual findings and the evidentiary record presented
by the parties, the court concluded that Washington had the most significant
relationship to the Plaintiffs’ claims. CP 417-418. Instead of showing how the trial
court’s analysis in this case based upon the evidentiary record before it was in
error, Amici argue for a sweeping rule of diseﬁgagement on the part of
Washington courts in policing the unfair and deceptive consumer conduct on the
part of Washington corporations.

Amici's argument that Washington Courts should not apply Washington
law or a single stéte’s law to the claims of all their customers is particularly

baffling because the majority of these companies in fact require in their standard

® The trial court's findings of fact are considered "verities" on appeal under an abuse of
discretionary standard, while application of the legal rules governing choice of law is subject to de
novo review. Erwin v. Cotter Health Centers, 161 Wn.2d 676, 167 P.3d 1112 (2007).

12



form contracts with consumers that Washington law apply. See, e.q.

Amazon.com'’s consumer contract, Appendix B, which provides:

The laws of the state of Washington, without regard to principles of
conflict of laws, will govern this agreement and any dispute of any
sort that might arise between you and Amazon.

See, also, the consumer contracts of Amici Microsoft, Appendix C, and Holland
America, Appendix D.
Thus, while lobbying this Court to disown the "Headquarters State” rule

approved by the Supreme Court in Phillips Petroleum Co. v. Shutts, 472 U.S.

797, 821-822, 105 S. Ct. 2965, 86 L. Ed. 2d 628 (1985) and most recently
applied by the Western District of Washington in a case involving Amicus

Microsoft, Kelley v. Microsoft Corp., 251 F.R.D. 544 (W.D. Wash. 2008), these

same Amici companies want to preservé for themselves application of the law of |
the state of Washington, where they are headquartered, in all their disputes with
their consumers.®

1. The Trial Court and Appellate Court Were Right.

Both the trial court and appeliate court correctly analyzed the choice of law
issue by applying the Restatement of Conflicts of Law and finding that
Washington had the most significant contacts based on the record in this case.

Here, the trial court found that the most sig‘niﬁcanvt relationships were in
Washington basgd upon the following factual findings: (1) the relevant evidence

and witnesses were in Washington; (b) the common and uniform marketing

materials, service agreements and sales practices at issue were created and

* Amicus Clearwire Corporation requires in its consumer contracts application of a single state's
law ~ the state of its incorporation, Delaware. Appendix E.

13



implemented by AWS in Washington; and (c) the disputed billing and d.isclosure
decisions were made by AWS in Washington. The trial éourt also considered that
Washington has a strong interest in regulating the activities of Washington
businesses. Furthermore, as a Washington business, AWS was subject to
Washington law. These are significant factors which the trial court correctly

applied to conclude that the Washington CPA applied to the claims. Schnall v.

AT&T Wireless Servs., [nc., 139 Wn. App. 280, 294, 161 P.3d 395 (2007).
In a similar case, involving Microsoft's deceptive practices in a nationwide
class action, the Federal District Court for the Western District of Washington

held that the most significant contacts test requires that Washington law apply.

Kelley v. Microsoft Corp., 251 F.R.D. 544 (W.D. Wash. 2008), citing, Second

Restatement of Law on Conflict of Laws (1971). The Kelley court reasoned that:

Washington has a paramount interest in applying its law to this
action. The CPA targets all unfair trade practices either originating
from Washington businesses or harming Washington citizens.
Application of the CPA to Plaintiffs’ claims effectuates the broad
purpose of the CPA and its deterrent purpose, especially as applied
to one of Washington's most important corporate citizens. See
Restatement § 145 cmt. c¢; RCW 19.86.920. Application of
Washington law to both of Plaintiffs' claims is neither arbitrary nor
unjust. ' '

. 1d. at 20. In Kelley, the court applied Washington law to the claims of a
nationwide class related to Microsoft's alleged misrepresentation that certain
computers were “Vista Ready”, when they were not.

The Amici companies in this action ignore § 145 of the Restatement and
ask the Court to apply only §148 of the Restatement. Consideration of both
sections is important. However, the outcome is the same — the trial court

correctly reasoned on the facts before it that Washington law should apply. As

14 -



stated in Kelley, “[tThe place of injury is of lower importance in a casé of
deceptive trade practices dr misrepresentation. The Restatement suggests that
"when the.place of injury can be said to be fortuitous . . . as in the case of fraud
and misrepresentation . . . there may be little reason in logic or persuasivenéss to
say that one state rather than another is the place of injury . . . ." Restatement§
145 cmt. e. In such a case, the state in which the fraudulent conduct arises has a
stronger relationship to the action. /d. Where the defendant's conduct causes
hafm in'two or more states, the "place where the.defendant‘s conduct occurred
will usually be given particular weight in determining the state of the applicable
law." id. Here, AWS' unfair and decepﬁve acts caused injury throughout thé
country. The location of the harm suffered is fortuitous. See id. The justification
of this rule is plain: a defendant with a nationwide false and misleading practice
should not be able to insulate itself by scattering claims over 50 states.

2. Cases Cited by Amici Do Not Support its Position.

The Amici companies also argue that courts across the country reject the

*Headquarters State Approach” to choice of law for consumer claims and cite,

among others, the case of State Farm Mutual Auto Insurance Company v.
Campbell, 538 U.S. 408, 422 (2003). This case stands for exactly the opposite of
“what the Amici argue. The Supreme Court held that, “A basic principle of

federalism is that each state may make its own reasoned judgment about what

conduct is permitted or proscribed within its borders." |d. at 422 (emphasis

added). Since State Farm is an lllinois Corporation, the Supreme Court held that

the state of Nevada could not apply its punitive damages laws to other states. In
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contrast, Washington can apply its laws to ifs corporate citizens. See Shutts, 472
U.S. at 821-822.
The Amici companies also cite product liability cases that have no

similarity with this case. They cite Bridgestone/Firestone Inc. Tires Product

Liability Litigation, 288 F.3d 1012 (7th Cir. 2002), even though no choice of law

analysis was done in that case, because of the complicated fact pattern involving

the product liability claims asserted in the caée. Also, Bridgestone/Firestone was

abrogated in part by Thorogood v, Sears Roebuck & Co., 2007 U.S. Dist. LEXIS

81035, 2-6 (N.D. lll. Nov. 1, 2007). Amici cite Zinser v. Accufix Research Inst.,

Inc., 253 F.3d 1180, 1184 (9th Cir. 2001), involving defective pacemakers, but
the lawsuit in that case was brought in California, which was not the state where

the defendants were headquartered and no Restatement § 145 and § 148

analysis was undertaken. Amici cite Spence v. Glock, GES.m.b.h., 227 F.3d 308
(5th Cir. 2000), which involved defective handguns that were designed and sold
from Austria. Therefore, the court held, Georgia law did not apply. See, also,

Barbara's Sales, Inc. v. Intel Corp., 227 lll. 2d 45 (lll. 2007) (an action filed in

lllinois against a defendant, Intel, that was headquartered in California), and

Harvell v. Goodyear Tire & Rubber Co., 2006 OK 24 (Okla. 2006) (a case filed in

Oklahoma against a defendant headquartered in Ohio).
Even the lllinois courts, which declined {o certify a nationwide class action
in one case cited by Amici, certified a nationwide class in another case. See,

e.qg., Avery v. State Farm Mutual Automobile Insurance Co., 216 Ill. 2d 100, 835

N.E.2d 801, 296 1ll. Dec. 448 (2005) (denying certification because lllinois CPA
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did not have out-of-state reach), but later distinguished by, Hall v. Sprint

Spectrum L.P., 376 Iil. App. 3d 822, 824 (2007) appeal denied, 226 1II.2d 614

(2008), allowing nationwide class. Finally, Amici argue that this Court’s decision

in McKee v. AT&T Corp., 191 P.3d 845 (2008) would bar application of the

Washington CPA to claimé of all subscribers against AWS based upon the féct
that AWS was heédquartered in Washington, without regard for whether
Washington has the most significant relatiénship tb the’ claims asserted. The
argument is unpersuasive. |

First, in McKee, this Court held that Washington law did apply, precisely
because Waéhington had the most significant relationship to the claims, its
intereét was paramount to that of New York and New York had no compelling
interest in applying its law to the claims. This Court's choice of law analysis was
confined to the Restatement § 188 (Contracts), not Restatement § 145 (Tort) and
§ 148 (Misrepresentation), which would have bearing on the choice of law, where
as here, the claim alleges false, fraudulent, unfair and decéptive conduct.

The Court in McKee did not hold that application of Washington law to a
major Washington corporation would be improper, where as here,. the
complained of consumer practices were created, implemented and deployed
from the corporation’s Washington headquarters and all money received from
consumers as a result of these practices was received by the corporation in
Washington. If anything, this Court's decision in McKee supports application of

Washington law in the instant matter based upon the same public policy
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considerations relied upon by the trial court in this case in applying the
Washington CPA to the claims of all AWS subscribers.'”

C. Public Policy Considerations Weigh in Favor of Certification.

In his amicus brief, the Attorney General points out the importance of
consumer class actions to the effective enforcement of the Washington CPA.
Applying an overly restrictive, "one-size-fits-all” causation burden of proof at the
class certification stage of fhe proceedings would doom many meritorious
actions, particularly where as here, the trial court's “reliance” test limits the proof
of causation to a single jury consideration, i.e. whether the consumer would have
chosen a different seller if the. amounf of the undisclosed mark-up had b‘een
disclosed. -Under this limited causation standard, it would be virtually impossible.
for consumers who are cheated out of individualvly small sums of money when a
seller deceptively bills an undisclosed mark-up and masquerades the charge as
a “tax” on the consumer, to prove their claims. This result would be inconsistent
with the Legislature’s directive that the CPA be liberally construed to protect
consumers from unfair and deceptive practices.

This Court has previously recognized the strong public policy goals that
are served by consumer class actions involving small individual claims. Scott v.

Cingular Wireless, 160 Wn.2d 843, 161 P.3d 1000 (2007). The Court noted

there, as it did in McKee, the abusive use of contractual provisions in standard

form consumer contracts of adhesion to insulate the seller of telecommunication

services from any effective recourse by consumers for unfair and deceptive

'® Again, the argument of these Amicus, is particularly disingenuous because they require that
Washington law apply to the claims of their consumers in their standard form adhesion contracts.
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practices that result in small consumer claims. In Scott, this Court saw past
Cingular’s disingenuous assertions that consumers who were improperly charged
individually small sums could obtain effective recourse through Cingular's
arbitration procedure that barred all consumer class actions. This Court found
that the bractical effect of Cingular's provision would be to insulate it from itsvown
wrongdoing. The use of such devices by the wireless industry is widespread, as

has been repeatedly acknowledged in decisions involving virtually every major

wireless service provider. See, e.g., Lowden v. T—Mobile USA, Inc., 512 F.3d
1213 (9" Cir. 2008).

The brief of the Amici companies, which includes T-Mobile, represents the
next “front” in the campaign to eliminate effective scrutiny and recourse for unfair
and deceptive sales and billing practices that cause consumers, individually, to
- pay small sums of money beyond the sales price of the companies calling plan.
Wireless service providers generate hundreds of millions of dollars in extra
revenue from millions of consumers, by tacking onto the consumer's bill an
undisclosed surcharge above the advertised price. It is difficult to think of any
other industry that conducts itself in this manner and state attorneys general,
including Washington, have found from wireless consumer comiplaints that:

At the heart of much consumer confusion is the carriers’ practice of

incorporating carrier add-on charges as line items to the bills of (wireless)

consumers to mask the true price of the services that they provide. Often,
when the consumer is first introduced to a (wireless) carrier's service,
through representations in carrier promotion or at the point of sale, that

carrier states a monthly price for service but fails to clearly state the
additional carrier add-on charges, which the carrier knows it will include in
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the consumer’s monthly bill, and fails to correctly represent those chérges
as part of the total price."”

Class certification of small consumer claims is an essential check on the
practices of the wireless industry. The Washington Legislature stated that the.
purpose of prohibiting unfair and deceptive practices through the CPA was to
"to protect the public and foster fair and honest competition.” This purpose
cannot be achieved if an inflexible per se rule of r_eliance for proving causation
places unfair and deceptive billing practices that result in individual small
consumer claims beyond the ability of consumers to prove on a class-wide basis.
The Plaintiffs in this action have articulated a viable theory of liability and
causation that can be proven on a class Wide basis for all AWS consumers.

- Having correctly found that Washington had the most signifi