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A.

10.
11.
12.

13.

ASSIGNMENTS OF ERROR

The trial court erred in not requiring the state to prove that Mr. Thomas
acted with the intent to murder Richard Geist.

The trial court erred when it gave an instruction that created a mandatory

v presumption of facts, Which the state was required to prove.

The trial court erred when it prevented the jury from making
determinations of facts necessary to increase Mr. Thomas’ sentence above
the statutory maximum for first degree murder.

The trial court’s instructions informing the jurors that Mr. Thomas had
already been found guilty of first degree premeditated murder were

impermissible judicial comments on the evidence.

The trial court erred in giving Jury Instruction No. 1.!

" The trial court erred in giving Jury Instruction No. 2.

The trial court erred in giving the Special Verdict Form Instruction. |

The trial court erred in denying the Defense Theory of the Case Instruction
Proposed Alternative Number 1.

T he trial court erred in denying the Defense Theory of the Case Instruction
Proposed Alternative Number 2. :

The trial court erred in denying the Defense Theory of the Case Instruction
ProposfedvAlternative Number 3-a.

The trial court erred in denying the Defense Theory of the Case Instruction
Proposed Alternative Number 3-b.

The trial court erred in denying the Defense Theory of the Case Instruction
Proposed Alternative Number 3-c.

The trial court erred in denymg the Defense Theory of the Case Instruction
Proposed Alternative Number 3-d.

" All jury instructions to which error has been assigned are attached to this brief.

1



14.

15.

16.

17.

18.

19.

20.

21.

22.

The trial court erred in denying the defense the right to have the jury ’

~ 'meaningfully consider whether Mr. Thomas, and not an accomplice,

intended to commit murder.

The tr1a1 court erred in not requrrmg the state to prove that Mr. Thomas
was a major participant in the crime.

~ The trial court erred in empanelling a jury to consider aggravating factors

after a conviction of first degree murder had been affirmed on review.

The trial court erred by placing Mr. Thomas in jeopardy twice for the
same offense.

The trial court erred in denying Mr. Thomas’s Batson challenge.

The trial court erred in admitting information from Mr. Geist’s caller ID-
and pager which was inadmissible hearsay.

The trial court erred in admitting a statement of co-defendant Edward
Rembert as an excited utterance.

The trial court erred in allowing the state to introduce hearsay testimony
and evidence that violated Evidence Rule (ER) 404(b).

Cumulative error denied Mr. Thomas a fair trial.

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1.

Where the Washington Supreme Court reversed Mr. Thomas’s aggravated.
murder conviction because the jury at the first trial was not required to
find that he had the intent to murder or that the aggravating factors applied
personally to him rather than his accomplice, but upheld his underlying
murder conviction, did the trial court on remand deny Mr. Thomas his
state and federal constitutional rights to due process and a jury trial by

instructing the jurors that Mr. Thomas had been convicted of first degree

premeditated murder and never requiring the jurors to find the facts the
case was remanded for a jury to find?

Where the trial court’s instructions which required the jurors to find that
Mr. Thomias had already been convicted of first degree premeditated
murder and never required them to find that he intended the murder or that
the aggravating factors applied personally to him, did the instruction
create a mandatory presumption that denied Mr. Thomas his state and
federal constitutional rights to due process and a jury trial?



Where the trial court instructed the jurors that Mr. Thomas had already
been convicted of first degree premeditated murder and did not require
“them to find that he intended the murder or that the aggravating factors

applied personally to him rather than to his accomplice, did the trial court
impermissibly comment on the evidence in violation of the state
constitution?

Did the trial court err and deny Mr. Thomas his state and federal
constitutional rights to due process and to a jury trial by failing to require
the jury to find that he intended the murder and that aggravating factors
applied personally to him and not just his accomplice, facts which were
constitutionally necessary under the state and federal constitutions to be
determined by a jury before an enhanced sentence of life without the
possibility of parole could be imposed for aggravated murder?

Did the trial court commit constitutional error, in violation of the state and
federal constitutions, in not requiring the jury to find that Mr. Thomas was
‘a major participant in the underlying premeditated murder?

Where there is no procedure set forth in the death penalty statute, which
provides for enhanced punishment of life without the possibility of parole
for aggravated murder, for retrying a case to establish aggravating factors
‘where an underlying conviction for first degree premeditated murder is
affirmed on appeal, must Mr. Thomas’s enhanced penalty for aggravated
murder be reversed and vacated? '

Where the purpose of retrying Mr. Thomas for aggravated murder was to

~ have a jury decide whether he intended the murder and whether the
aggravating factors applied to him rather than an accomplice, was the jury
necessarily reconsidering facts which may have been decided favorably to
him in the first trial and necessarily trying him a second time for first
degree premedltated murder after his conviction for that crime was
affirmed on appeal, in violation of the state and federal constitutional
prohibitions against double jeopardy?

Where the reason the state excused the only African-American in the
entire jury panel because of that potential juror’s dismay at finding himself
the only African-American in the panel, did the trial court err in denying
the defense Batson challenge in violation of Mr. Thomas’s state and
federal constitutional rights to equal protection?

Where numbers listed on a caller ID and pager were introduced as
assertions made by the persons calling the telephone or pager that they
wished to speak to Mr. Geist or that they wanted him to return their calls,
did the trial court err in ruling that the numbers were admissible as non-

hearsay?



10.  Where Mr. Thomas’s co-defendant Edward Rembert did not take the stand
and testify and where he had been convicted of crimes of dishonesty and
routinely engaged in theft, did the trial court err in finding that his lack of
credibility did not weigh against admitting his self-serving out-of-court
statement as an excited utterance? . :

"11.  Where the trial court never found that the alleged prior bad act by Mr.
Thomas which supposedly was relevant to the witness’s state of mind
actually occurred, where the witness’s state of mind was not relevant to
any actual disputed issue at trial and where the evidence of the prior bad

- act recounted in the double hearsay was far more unfairly prejudicial than
any possible probative value, did the trial court err in admitting evidence
of the prior bad act? '

12.  Did cumulative error deny Mr. Thomas his state and federal constitutional
rights to a fair trial?

C. | STATEMENT OF THE CASE
- L Procedural history

On January 27, 1999, the Pierce Counfy Prosecutor’s; Office charged Covell
Thomas and co-deféndants Edward Rembert, Lynette Ducharme Thomas, énd Desiree
- Azevdo, “acting as accompliges to one another,” with the aggravated murder of Richard
Geist. CP 219-225. The alleged aggravating circumstances were (1) that the murder
occurred during the course or furtherance of or immediate flight from a robbery and (2)
that the murder was committed to conceal the commission of a crime or the identify of
the person committing a crime. CP219-225. On Juné 14, 1999, the stafe filed a Notice
of Special Sentericing Proceedings fo determine imposition of death penalty. CP 227-
229.

On July 30, 1999, thé prosecutor filed an amended information, charging felony |

murder as an alternative to aggravated murder, adding counts of residential burglary and



unlawful possession of a firearm, and adding that the murder was committed in the
course.-or furtherance of or immediate flight from a residential burglary. CP 1-4.

‘Mr. Thomas entered pleas of ‘not guilty to all chargés, but was convicted by jury
verdict éfter trial before the Honorable Sergio Armijo. CP.230-232. Aftera penaity
phase trial, the jury found that there were insufficient mitigating circumstances to Waﬁant
leniency. CP 233. |

On mandatory direct review, the Washington Supreme Court reversed Mr.
Thomas’ aggravated murder conviction and death sentence and remanded the case for the
prosecutor to elect either to impose judgment énd sentence for first degree non-
aggravated murder or to again seek énhanced penalties:

We agree with Thomas that the “to convict” jury instruction and the aggravating
factors special verdict form given in his case did not require the jury to find that
Thomas in particular had the intent to murder Geist or that the aggravating
factors specifically applied to him as opposed to his accomplice. We hold that we
are unable to subject these instructional errors to a harmless error analysis for
purposes of upholding a death sentence because to do so would be to find facts .
that increase the sentence beyond the statutory maximum. These facts must be
found by the jury. We reverse Thomas’s conviction for aggravated furst degree
murder and must reverse his death sentence. We find, however, that the errorsin
the accomplice liability and “to convict” instructions were harmless beyond a
reasonable doubt for purposes of upholding Thomas’s underlying convictions for
first degree murder and residential burglary. Therefore, we remand for either a
new trial on the aggravating factors or resentencing in accordance with this
opinion. (emphasis added). State v. Thomas, 150 Wn.2d 821, 867, 83 P.3d 970
(2004).

On remand, the state elected not to seek the.death penalty, but tried Mr. Thomas
to establish the aggravating factors. Mr. Thomas was convicted of the aggrav'ating
factors after a trial before the Honorable Sergio Armijo, who senteﬁcéd him fo fhe
mandatory term of life without the possibility of parole.v CP 205-214. Mr. Thomas filed

a timely Notice of Appeal from the judgment and sentence. CP 215.



2. Pretrial rulings
a. State’s proposed jury instructions

The defense theory of the case was that Edward Rembert fired the shots that killed
Richard Geist and that the initial jury, given the court’s instructions at the first trial, may
well have found Mr. Thomas guilty because they believed he acted with lcnowiedge that
his actions would facilitate a robbery not a murder. Because no jury made thg factual
' determination of whether Mr. Thomas intended to commit murder - a fact necessary
before a sentence .enhaﬁcement could occur --- the defense argued that therefore a jury
muét make that determination. To thisbend‘, thie defense ij ected to the state5s proposed
j'ury instructions that instructed the jury that, as a matter of law, Mr. ThAom.as was guilty
of premeditated first degree murder, a fact the defense argued Wwas never conclusively
determined By ajury.CP 98— 119;RP2—-12; RP 18 - 26‘; RP 78-92; RP 102 - 106; RP
123—130;RP134—150; RP 1528—1596. |

The state argue;d that since the Washington Supfeme Court affirmed Mr.
Thomas’s first degree murder conviqtion, then it was unnecessary for a jury to make such -
a determination. The state, therefore, offered proposed instructions that informed the Jury _
that Mr. Thomas was guilty of premeditated murder in the ﬁrét degree. CP 95- 97; CP
137 - :1.50; RP 12— 17;RP 92 — 101; RP 106 — 109; RP 130 — 140; 148; 151; RP 1538 -
1596. The trial court agreed with the state. CP 178 — 202; CP RP 140 — 144; RP 156 —
163; RP 1579, RP 1582. |

b.  Defense proposed jury instructions
Pursuant to the its argument that due to the erroneous jury instructions at the first

trial a jury never made the necessary determination that Mr. Thomas intended to commit



- murder, the defense proposed alternative instructions that Would. inform the jury that Mr.
Thomas had been charged as an accomplice. The defense afgued that this instruction
would permit the defensé to argue its case aﬁd clearly define the necessary factual issue
(i:e. whether Mr. Thomas intended to commit murder) for the jury. CP 167 —-177,RP 2 -
12; RP 18 —26; RP 78- 92; RP 102 - 106; RP 123 — 130; RP 134 — 150; RP 1528 —
1596.

The state again argued that Mr. Thomas” afﬁrmed conviction of premeditated ﬁrét
degree murder made such an instruction moot and irrelevant. RP 12 - 17; RP 92 — 101;
RP 106 —V109; RP 130 —140; 148; 151; RP 1538 —1596. The trial court ruled for the
state and refused to submit the defense instruction to the jury. CP 178 —202; CP RP 140 -
| —144;RP 156 - 163; RP 1579, RP 1582.

3. | Trial testimony

On Saturday Marqh 28, 1998, a woman driving by on her Way to work saw the
body of Richard Geist IYihg'beside the road across the street from the campus of Tacoma
Baptist Chu;ch; she returned homé and called 911. RP 173-174, 177-178. When the -
police responde_d? they found was blood on the cufb near where the body was found and
~ what they believed to be fc;ur set.s of bloody footprints and drag marks from the curb to
the bbdy. RP 406-417, 814-818. Sometime later the police discovered Mr. Geist’s pager
and wrote down the telephone numbers of the people who had recently triéd to page him.
RP 947, 954-989, 1196-1204, 1212-1220, 797.

The medi§a1 examiner determined the cause of death to be four gunshot wounds

to Mr. Geist’s head and neck, fired from behind angled from right to left. RP 905, 918-

- 920, 946.



The police contacted Rayrriond Cool, the security guard and janitor for the chﬁrch
school, who told the police that the previous evening while he was locking up thc' school
and making his security check, he encountered a young man whom Mr. Cool believed
had gotten out of a \}an parked nearby to urinate in the school parking lot. RP 490-5 0.8.
The back sliding door of the van was open. RP 510. Someone in the van, whom Mr.

: Ccol could not see, had challenged his authority when Mr. Cooi said that the van was on
private propcrty and it wouid have to leave. RP 510-515, 518. The van ultimately left the
parking lot and parked along the side of the street that ran past the school. RP 521. A
short time later, Mr. Cool heard a loud commotion coming from the \tan and the .ﬁring‘ of
a number of shots. RP 522-523. M. Cool called the police and bclicvcd that a police car
drove by, but no-one from the police department contacted him.that evening.. RP 524,
526, 5288-529. Mr. Cool estimated that the incident occurred sometime after 10:00'p.m.
RP 502. A neighbor in the area reported hearing shots ten or ﬁﬁeen minutes after 10:00.
RP 441-443, | |

At trial, Mr. Cocl described the man he saw as six feet ta_ll,_slender and wearing
new clothes. RP 509. Mr. Cool admitted that he had told the police at the time of the
incident that the man was six feet tcll, was in his late twenties ci' early thirties, weighed
200 to 220 poundc and was wearing a hooded sweatshirt and je:ans.2 RP 558. Moreover,

M. Cool had not described the man outside the van as wearing the dressy tan pants or

2 The detective who interviewed Mr. Cool confirmed that he described the man outside
the van as six feet tall, weighing 200 to 220 pounds and wearing a hooded sweatshirt. RP
1397. Lead Detective Webb described Ed Rembert at that time as being six feet to six
feet one inch tall, weighing 190 pounds and being somewhat heavier than Mr. Thomas.
RP 1491. When the state tried to get Desiree Azevedo to identify Rembert from a later
picture in which his hair was longer than at the time of the incident, Ms. Azevedo said
that the picture was not a fair representation of him at that time. RP 1000-1009, 1064.
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_nice shirt at the prior trial. RP 560. Mr. Cool was shown a photomontage with Mr.
Thomas’ picture in it, but not a montage with Ed Rembert’s picture; he Was unable to
identify Mr. Thomas in the montage as the person he saw outside the van. RP 533-534,
1280 1285. |

The pohce identified Mr. Geist from his fingerprints. RP 1424 From this
identification, the police were able to locate Mr. Geist’s home address and find his car
license plate number. RP 1377-1378. When Mr. Geist’s van was found burﬁed down to
its metal framé near Gig Harbor, the police had the remains towed to a secure lot and
s_ifted the debris in it for evidence. RP 867-874, 882-8871378, 1380, 1290, 1292. The
police located what the officers believed to be a shell casing in front of the driver’é seat.
RP 1293. The state’s firearm expert gave his opinion that it was not a casing; the experf,
however, beliéved that the gun that fired the shots that killed Mr. Geist was a revolver,
which does not eject casings. RP 1340. The expert agreed, however, that the bullets that
were recovered from Mr. Geist during the autopsy could have been fired from an
automatic or semiautomatic as well as a revolver and from a large number of different
weapons. RP 1332, 1349, 1354.

The fire marshal gave his opinion that the fire originatéd in the front passenger
seat of the van. RP 954. 957

Mr Geist lived in a duplex near Titlow Beach, Washmgton RP 193. When the
police went to his apartment they found what they believed to be a bloody footprint on
the front porch, partial footprinté in blood in the kitchen and near the bathroom, and é

blood smear in the bedroom where drawers and a filing cabinet had been opened and



looked through.3 RP 832-845, 1230-1240, 1384, 1386. The blood samples from the
apartment matched the DNA profile of Mr. Geist. RP 1359, 1365-1368. No useable
Jatent prints were found in the apartment, RP 845.
Richard Geist owned a franchise to clean businesses. Mr. Thomas worked for and
| socialized with him. RP 190-194. On Friday, Mar‘ch 27, 1998, Mr. Geist had gone to
Coverall of Washington, the company which granted the franchise, for p‘ayment for his
work. RP 774,779, 781, 784, 785, 790. As was his habit, he immediately cashed the
$5,566.20 check. RP 781, 784, 793. Mr. Geist paid Mr. Thoﬁaas from this cash the same
afternoon. RP 211-212. The police contacted people associated with humbers from Mr.
Geist’é pagef, including Lynette Ducharme and her sis;[er Sandy Ducha@e, without
learning any information useful to their investigation. RP 1434-1436. Then in‘August,
1998‘> the police were contacted by a person named Kenneth Adams, who was fitted with:
a body wire so that a converéation-between him and a friend of Mr. Thomas’s named
J eremﬁf Horyst could be recorded. RP 1436-14444. The conversétiéns led to further
contacts'wi_th and the ultimate arrests of Lynette, Desiree Azevedo, Ed Rembert and Mr.
Thomas.- RP 1445. All were charged with aggravated murder. CP 219-225. After
their arrests, Lynette and Ms Azevedo made sfatements which were incriminating to Mr.

Thomas. RP1446-1448.

'3 The forensic technician who processed the apartment agreed that what was noted as a
possible blood stain on the vanity in the bathroom could very likely have been cigarette
burns. RP 1246-128. As aresult the theory that someone came into the bathroom to -
clean up was not tested. RP 1249. The defense also established that items of evidence
identified on the trial exhibit diagram of the apartment were not on the original diagram
prepared at the scene. RP 1249-1257. Those were added by the forensic expert for use in
court at the request of the prosecutor. RP 1272-1275. B :

* The pager was found after the scene was processed; it was only twenty-five paces from
the curb on a well-traveled path and open to view. RP 986-989; 993-995.
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Lynette Ducharme testified that on the evening of March 27, 1998, she and Mr.
Thomas picked up Desiree Azevedo and Ed Rembert, who were girlfriend and boyfriend
at the time.” RP 210, 214. Lynette took Mr. Thomas and Rembert to ‘the Titlow Beach
area and later, after a call from Mr. Thomas, went back there to pick them up. RP 222-
231. When she went to pick them up, she drove past Mr. Geist’s apartment and stbpped
at a tavern nearby; Mr Geist’s van was in the driveway and someone was knocking at the
door. RP 233. A short time later, she saw Mr. Geist’s van pass by w1th Mr. Thomas
' driving; the van was followed by another car. RP 23 6-238, 240. Lynette drove quickly
to get betWeen the van and the car and finally the car turned into a service station and

| stopped following the van. RP 238, 240. A short time later, Mr. Thomas stopped the van
and he and Rembert told Lynetté and Desiree that they needed to burn the van. RP 240-
241. They followed her to a place near Gig Harbor, Wa'shington? where Mr. Thomas lit
the van on fire usingl perfume from Lyhette’s pursé to set fire to Desiree’s windbreaker.®

* RP 246-248.

The four next went to Desiree’s house where Mr. Thomas and Rembert changed

~ clothes. RP 253. Lynette and Mr. Thomas left and threw the clothes in a dumpster and,

3 Lynette Ducharme and Covell Thomas were married after the incident; she divorced
him as part of her plea bargain so that she could testify against him in court. RP 271-272,

276-278.
6 The testimony was inconsistent as to whether the windbreaker was stuffed in the gas

tank or not. RP 249, 398.
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according to Lynette, threw Mr. Thomas’s shoes in a brushy area.” RP 254,257-258.
She learned that Mr. Geist had been shot. 261. |

Lynette was clear in her testimony that Mr. Thomas never said that he shot Mr.
Geist. RP 316. She had not see him with a gun on the night of the incident, but claiméd
that she had seen him with a gun at some point shortly before the incident which she
“believed” was a .38 caliber revolver. RP 242-245. ‘She also told the police that Mr.
Thomas iiked to sit in the front seat of a car, rather than in the back seat. RP 307.

Lynette testified that she saw Mr. Thomas give some of the money to Rembert
after they returned to Ms, Azevedo’s house. RP 255. In her statement to the police;
howe\}fer,v Lynette had said that she and Desiree actually went into Mr. Geistfs house to |
help look for the money. RP 312.

Apcording to Ljfnette, before March 27, 1998, Mr. Thomas had spoken to her
about a plan to rob Mr. Geist. RP 201. He wanted to find someone to go out on a date

with Mr. Geist and take him to a place where he could be robbed. RP 207-209.

7 The police searched extensively and found one tennis shoe which Lynette said was Mr.
Thomas’s. RP 257-259. At trial, she testified he wore size 15 shoes, although she had
testified that he wore a different size at an earlier hearing. RP 259. Lynette, in fact was
impeached with a number of inconsistencies. At the prior trial, she testified that she
picked Rembert up where he was with his friend Troy Frank, not at home; she testified at
the prior trial that the van was not in the driveway when she first drove by Mr. Geist’s
apartment, not that it was in the driveway; she testified earlier that she had not seen
anything on Rembert’s person, but at trial that he Jooked wet; and she had told the police
that the money was divided evenly, not that Mr. Thomas kept the majority of it. RP 299,
304-306, 308, 312, 321. Lynette was impeached with an earlier statement to a friend, Ali
Wright, that she and Desiree Azevedo went into the apartment to help look for money.
RP 312, 400. Her testimony that she and Mr. Thomas went to a motel the night of the
incident was impeached with her earlier testimony that she went home, had a beer and
fell asleep. RP 323. Her testimony that she didn’t tell the police what happened because
M. Thomas threatened to kill her was impeached with her statement to the police that he
had threatened her once, but it was because he was jealous and had nothing to do with the

incident. RP 325-327.
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As a result of her agreeing to tesﬁfy against Mr. Thomas, Lynette Was permitted
to plead guilty to being an accessory to robbery and rendering criminal assistance, insfead
of aggravated murder. RP 276-278, 281.

Alexander Téomah testified that her friend Lynette had told her and Lynette’s
sister Sandy Ducharme about the incident; Lynette was drunk at the time and appeared to
be frightened. RP 377-381. Ms. Toomah, however, had not come forward to report this
conversation until after Lyne"cte had been arresfed and charged with aggravated murder.
RP 390, 395. Sandy Ducharme, Lynette’s sister, agreed fhat Lynette told them what
happened one evening wheri Lynette had been drinking. RP 604-606. Sandy had told the
police at the time that she was not sure what Lynette had told her and what she had heard
from other sources.® RP 620. |

- According to Sandy Ducharme, Mzr. Thomas once’asked her to go out on a date
with Mr Geist to help him with-a robbery. RP 5 95-‘5 99. Mzr. Thomas, however, never
discussed killing Mr. Geist. RP 599. Lisa Rodin téstiﬁed that Mr. Thomas asked her to
help him set up Mr. Geisf for a robbery by going out with hlm ona dafe. RP 451-454.

Jeremy Horst testified, contrary to others, that Mr. Thomﬁs asked him to help with
the robbery and mentioned that he might have to kill Mr. Geist. RP 337-346. Horst
admitted that because of this alleged conversation he had been picked up'at home by
fifteen police officers and arrested. RP 350-351. Hé was really high at the time of the
arrest and had used methamphetamine every day for five yéa:s prior to the arrest. RP

358-359. In his taped interview, Horst primarily agreed to information provided by the

8 Sandy Ducharme also admitted on the stand that she talked with another witness during
the trial about what she was asked during her testimony on the stand. RP 615-616.
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detectives; he averaged six to ten such agreements per page of the transcript of the
interview. RP 354-356.

Stacie Nickell (nee Funz) testified that she received a phone call from Ed Rembert
at approximately 9:00 p.m. on March 27, 1998, and her Caller ID listed Richard Geist’s
residence as the source of the call. RP 737-741. According to Stacie, her cousin, with
whom she shared an apartment, returned home and made a call at around 10:00 p.m. tb
the number on the Caller ID. RP 743., 747. Hér cousin, however, denied being told
about the céli, returrﬁng the call or seeing anyone else return the call.  RP 755-756, 759.

Desiree Azevedo testified that she went with Lynette to drop Rembert and Mr.
Thomas off near Titlow beach and returned with Lynette to pick them up forty-five
minutes to an hour later RP.1014-1021. Lynette backed her car 1nto a parking space
. near a tavern and followed a van when it went by. RP 1022- 1023 Lynette and the van
stopped near Cheney Stadium and Mr. Thomas, who was driving the Van, said that they
needed to burn it. RP 1024-1025. He folldwed Lyneﬁe. RP 1027.. Desiree gave her
windbreaker to Mr. Thomas to use to light the van on fire. RP 1034. Ms. Azevedo
conﬁrnﬁed that Rerhbért was wearing gray jeans, a white t-shirt and a pullover jacket or
sweatshirt that evening. RP 1075-1077. |

After spending forty days in jail charged with aggravated murder, Ms. Azevedo
was permitted to plead guilty to rendering criminal assistance and was released with
credit for time served. RP 1052-1057.

On cross—examinatién, Ms. Azevedo testiﬁed‘ that Rembert stole stereos from
cars. RP 1097. The defense also introduced evidence of his burglary convictions as well.

RP 1587. In spite of this evidence that Rembert was unreliable and that there were
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significant intervening events between the shooting énd the burning of the car, the state
was permitted to elicit from Ms'. Azevedo, as an excited utterance, that Rembert said that
Mr. Thomas shot Mr. Geist.” RP 1036-1047.

Mr Geist’s next door neighbors testified that they heard the van return to the
apartment not long after 11:00 p.m., and heard someone fumbling Wi£h the keys. RP 655,
. 682-683. A short time later, a car pulled up and a man came to the door and knocked
repeatedly before ieaving. RP 655-65 8, 687-689. Shortlyi after_the rﬁan left, someone
came out of the apartment and left in the van. RP 659, ;‘67.89—690. Both of fhe néighbors
festiﬁed at trial that they either heard two doors slam or saw two people get into the van.
RP 659, 689. The husband, however, .had toid the police two days after the incident that
~ he saw one person come out of the apartment énd enter the van. RP 702.

The man whorﬁ fhe neighbors had seen knocking at the door was a friend of Mr.
Geist’s from Vancouver, Washington, named Cedﬁc Walker who had come to visit for
the weekend. RP 1121-1 127. Mr. Walker testified that he had knocked and knocked and
then driven to the nearby tavern to try to call Mr. Geist When he saw the van drive by; he
gave chase for a short.while. RP 113 i-l 145. Walker had told the policé when théy

initially contacted him in 1998 that he had called Mr. Geist from the gym in Vancouver

9 The defense asked the trial court to reconsider its ruling from the first trial, affirmed on
appeal, that Rembert’s statement was an excited utterance on the grounds; the defense
argued, that the appellate court did not consider Rembert’s credibility. RP 976-978.
Counsel pointed out that Mr. Thomas could not confront Rembert who had reneged on
his agreement to testify at trial. RP 977. Counsel argued that Rembert had been
convicted of crimes of dishonesty. RP 1043. Counsel further argued that Rembert, under
the circumstances, might well have anticipated that his statement would be available at
trial and was therefore testimonial. RP 977, 1043. The court found that the statement
was an excited utterance based on the fact that Azevedo testified that he was cold,
shaking and frightened. RP 1035-1037, 1043-1045. '
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before he left; no call from him, héwever, showed up. on Mr. Geist’s caller ID or pager.
RP 1151, 1216-1217, 1391. He had also told the police that'he saw a small light blue car
parked behind the van in the driveway and that this was the same car with the two young
wormen in it that had been following the van when he gave chase. RP 1156-1157.

The numbers ‘copied from the caller ID box in Mr. Geist’s home showed a 11:30
p.m. call from a pay phone on March 27, 1998, presumably from Cedric Walker, a 10:24
p.m.‘lphone call from the Stacie Funz, a 5:13 p.m. ;:all from the Home of Sandy
Ducharme, a 2:58 p.m. call from a friend of Mr. Thomas’s who testified that she placed a
three-way call for him to Mr. Geist. RP 454, 1391. A call from an unidentified caller
was placed to the apartment at 12:44 a.m. March 28,1998. RP 1391. The numbers
copied from the pager mcluded several which included the code “54” which Lynette
testified was the code Mr Thomas used, and included a number which Lynette testified:
was Mr. Thomas’s mother’s phone riumber. RP 218-219, 1216-1217.

4. ‘Objection to the Caller .ID andh pager information

The defense objected to the introduction of. information copies from the caller ID
Box and the pagef on hearsay grounds. RP 712;73 5,1171-1174. In particular, the
defenée obj ected to testimony from the pager which included the code “54.” Counsel
argued that this is an implied assertion that the declarant called and wished to be called
ba.ck. RP 739-732,1171-1174, 1.188,‘ 1193.

5. Double jeopardy objections

The defense objected to having Dr. I—Iowafd, the medical examiner, testify on the

grounds that his testimony was irrelevant‘given that the court had already instructed the

jury that Mr. Thomas had been convicted of first degree murder. RP 890. Counsel
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agféed to stipulate that the shots were fired from behind and that the four shots were the
cause of death. RP 894. The prosecutor argued that tile time of death and direction of the
bullets were relevant and that the state was required to prove all of the elements charged.
RP 891-892, 894. The court permitted the state t6 call Dr. Howard as a w‘itnes‘s and
allowed the state to show six of the thiﬁeen photographs of the bédy and autopsy which .
had been used at the ﬁrst trial. RP 895-897. The defense argued that the only purpose of
- showing the pictures was to'unfairly' prejudi_ce Mr. Thomas and inflame th¢ jurors. RP
894.

The defense objected again and moved to dismiss on double jeopardy grounds
after the state elicited testimony from its ﬂrea.fmé expert about single and double actions
on revolvers and the requirement that the gun be cockéd before the trigger could be
pulled on double action weapons. RP1333-1334. Counsél objécted because this
evidence Weflt to premeditation and cqnstituted trying Mr. Thomas a second time for the
same crime. RP 1334-1336. The court dehied the motion and found, without
explanation, tha;t the evidence was relevant and admissible. RP 1338-1339.

6. Batson challenge |

Thg defense objected when the state us¢d a peremptory challenge to éxcuse the
lone African-American on thé entire jury panel. RP 119. The prosecutor’s explanation
was that this jurdr noticed the lack; of raéial representation, noted that “the prgsecution ,
would like it that way,” and appearéd hostile to the state during his few minutes of
speaking — as if the state were responsible for the lack of minority representation. RP

120. Defense counsel stated that this was not a race neutral reason. RP 121.
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The court féund that the sfatgments of the potential juror indicated a strong
conviction about race and used words like “this is a joke” because he was the only |
- African-American. RP 122. The court further found that excusing one miﬂority
representative could not establish a prima facie case or pattern of racial discrimination.
RP 122.

In fabt, Juror 33, indicatéd that he Was comfortable working in a group and
understood the need to listen to other people and appreciate their ideas. RP(supp) 2.
Juror 33 indicatéd that he thought that O.J. Simpson was entitled to be presumed
innocent, but that he was found not guilty rather than innocent; Juror. 33 noted that no '

one is found innocent in our judicial system. RP(supp) 3, 5.

When defense counsel asked if it was human nature for a person to make a
jﬁdgrﬁent when they walked into a courtroom, Juror 33 took this to‘ be a racist comment
fbr two reasons: (1) guﬂty people such as Ted Bundy and Jeffrey Dahmer look inhocent; :
and (2) the racial makeup of the jury pariel: “I mean, I look at this jury pool. Look at
that. Is this really a makeup of Tacoma or Pierce County? This is bizarre man.”
RP(supp) 4. Juror 13, after a follow-up question indicated that “you have more dark in
the bailiff than we have in thls jury pool,” and added, “and that’s the was the prosecutors
want it.” RP(supp) 4. This addltlon was the only negative thing Juror 33 sa1d about the
state. The state never sought any clarification.

7. Juror questions
The jurors sent out three questions during deliberations, to which the court '

responded, “The court refers you to the court’s instructions.” CP 234-236.
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These questions were: (1) “Does the instruction (No. 2) mean only the defendant,
or does it mean all persons involved in the robbéry? Does i£ matter which of thesé
persons had the firearm or deadly weapon?” 2) “Could the defense or state have called
Ed Rembert if they wanted tq?” and (3) “meaning of “in furtherance of”. CP 234-236.

D. ARGUMENT |
1. THE TRIAL COURT DENIED MR. THOMAS HIS STATE AND

FEDERAL CONSTITUIONAL RIGHTS TO A JURY TRIAL AND TO

DUE PROCESS OF LAW WHEN IT INSTRUCTED THE JURY THAT, AS

A MATTTER OF LAW, IT MUST FIND THAT MR. THOMAS WAS

" GUILTY OF PREMEDITATED FIRST DEGREE MURDER.

In spite of the fact that the Washington Supreme Court reversea Mr. Thomas’s
Qonviction for aggravated rﬁurder because of instructional errors, which relieved the state
of its burden of proving to a jﬁry that he had the intent to murder or that the aggravating
factors applied personally to him and not just to an accomplice; the trial court, on retrial,
instructed the jury that it must conclusively accept that he was guilty of first degree
i)rémeditated murder as a starting point for its consideration of whether the aggravating
factors had been proven by the state . This necessarily assured that the very errors which
the retrial was to cure were carried into the new trial. For this reason, this Court should
reverse Mr Thomas’s convictién for aggravated murder. |

First, the issue is controlled by the decisions of the United States Supreme Court
in In re Winship, 397‘U.S. 358, 364, 25 L. Ed. 2d 368, 90 S. Ct. 1068; Blékely VA
Washington, .542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004); and Apprendi v.
New Jérsey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). This authority

requires that every fact necessary to impose a sentence above the top of the standard

range must be proven to a jury beyond a reasonable doubt.
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Second, where the jury may find guilt on the underlying crime of first degree
murder based on a theory of accompl’rce liability, the jurors must find that any
aggravating facror applies ro the accused’s own conduct and is not based solely on
accomplice liability for the undeﬂying first degree murder. Here, the “to convict”
instructions and the special verdict interrogatories at the first trial were worded in such a
way that the jury was not required to make this determinatiorl. Moreover, because the
jurors were not required to find at the first trial that Mr. Thomas irrtcnded to commit a
murder of any kind, rather than a burglary or a robbery, the jurors were not required to
find either that he committed any actus reas or that he had the required mens rea for the
underlying crime. While the Supreme Court on direct review was willing to excuse this
failure to require an actual jury finding for purposes of upholding the conviction for first
. degree murder, the Thomas Court held that under Apprendi, it could nor find the failure
‘harmless for purposes of the conviction for aggravated murder. That was why the case
was remanded — because the jurors were never required to find eirhér that Mr. Thr)mas
had the intent to murder or.that the aggravating circumstances applied persohally to him.

Lastly, because the trial court’s instructions at the retrial again failed to require
the jurors to find that Mr. Thomas “in particular had the intent to murder Geist or that the

| aggravating factors specifically applied to him as opposed to his accomplice,” the court’s
instructions violated due process and the right to a jury trial and should require revérsal

of Mr. Thomas’s conviction for aggravated first degree murder. "

10 M. Thomas proposed instructions which would have required the state to prove
the required findings to the jury. CP 167-177. The trial court, however, refused to
submit the proposed defense instructions to the jury.
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a. Under Blakely, Apprendi and Winship, the state had to prove all of
the facts necessary to establish the aggravating factors to a jury
beyond a reasonable doubt.

" The Sixth and Fourteenth Amendments require that any fact, other than the fact of
a prior conviction, which increases the maximum possible sentence, must be proven to
the jury beyond a reasonable doubt. Inre Winshipv , 397 U.S. 358,364, 25 L. Ed. 2d 368,

90 S. Ct. 1068; Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403

(2004); Apprendi v. New Jersey, 530 U.S. 466; 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000).

The trial court_violated these principles when it relieved the state from its obligation to |
prove to a jury beyond a reasonable doubt that the aggravating factors necessary to
increase the punishmen‘t specifically applied to Mr. Thomas as opposed to his

accompllce

In Apprendi v. New Jersl, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435

(2000), the United States Supreme Court invalidated a criminal sentence on Sixth
Amendment grounds because the defendant’s maximum penalty had been enhanced by
findings of fact made by a sentencmg Judge rather than a jury. In Apprendi, the
prosecutor sought a sentencing enhancement under a separate “hate crime” law, which
authorized an enhanced increase for both the maximum and minimum term to which the
defendant was subjeet. Apprendi, 530 U.S. at 470. The United States Supreme Court, in
»reversing the enhanced sentence, concluded it was not whether the legislature
characterized the aggravating factor (i.e., hate crime enhancement)- as a sentencing factor
or an element that matteredi rather what mattered was the effect of the hate crime finding
in increasing the maximum available sentence for the offense. Id. The Court held that

“[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime
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beyond the prescribed statutory maximum must be submitted to a jury, and proved

- beyond a reasonable doubt.” Apprendi v. New Jersey, 530 U.S. at 490.

Then, in Ring v. Arizona, 536 U.S. 317, 104 S. Ct. 3081, 82 L. Ed. 2 242 (2002)
(aggravatihg factors in capital cases function as elemeﬁts of the greater crime), the Court
expressly rejected the argument that form can prevail over substaﬁce. The Court held
that “the dispositive question . . . ‘is not one of form, but of effect.” If the State ’makes an
increase in a defendant’s authorized punishment contingent on the finding of a fact, that |
fact — no matter how the State labels it — must be found by a jury beyond a reasonable
doubt.” Ring, 122 S. Ct. at 2439-2440.' '

Thereaftef, in Blakely, the Court defined the “statutory maximum” as “the

maximum sentence a judge may impose solely on the basis of the facts reflected in the

jury verdict or admitted by the defendant.” Blakely v. Washington, 124 S.Ct. at 2537.

Blakely, compelled by Apprendi and Ring re'quired that all facts “which the law makes :

~ essential to the punishmenf” be subject to Sixth Amendment protections. Blakely, 124

S.Ct at 2537 (quoting 1 J. Bishop, Criminal Procedure § 87 (2d ed.1872)). Under this

logical extension of Apprendi and Ring, what matters is that facts are necessary to
increase punishment, not formalistic distinctions between sentencing factors and offense

elements or statutory maximums and mandatory minimums. See United States v. Malouf,

" 377F.Supp.2d 315 (D. Mass., June 14, 2005)."

11 The Court reaffirmed this approach by concluding that the Sixth Amendment prevents
federal judges from making factual determinations that mandatorily increase a
defendant’s sentence under the Federal Sentencing Guidelines on basis of facts not
reflected in the jury’s verdict. United States v. Booker, 543 U.S. 220, 125 S.Ct.1254, 161

L.Ed.2d 205 (2005).
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The Supreme Court, in Blakely, Apprendi, and Ring, did not limit its holdings to

specific types of statutes; they apply to any situation in which the jury verdict authorizes one
sentence and the trial court imposes a longer sentence based on additional findings, not
submitted to a jury. The legal principle underlying these decisions is that it violates the
Sixth Amendment to structure sentencing laws such that the sentence reflects factual '
findings not submitted to the jury and the due process clause of the Fourteenth
Amendment requires thét this burden of proof Be placed on the state.
b. A jury had to determine beyond a reasonable doubt that Mr. Thomas
in particular had the intent to murder or that the aggravating factors -

specifically apply to him as opposed to his accomplice before he was
subject to an enhanced sentence. '

It is necessary, in light of Apprendi, Blakely, Ring and Winship, to determine
what. factual findings were required to increase Mr. Thomas’ sentence above the sentence
" he could receive for the underlying murder conviction, and then whether those facts were
decided by a jury beyond a reasonable doubt.

A sentence of life with pafole (or the top of the standard range sentence) is

different from and less than life without the possibility of parole. Thomas, 150 Wn.2d at
848. In order to increase the former to the latter, a jury must find beyond a reasonable
doubt the 'eXistence of aggravating factors or elements. Thomas, at 848; Blakely v.

Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004); Apprendi v. New

Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L;Ed.2d 435 (2000); Ring v. Arizona, 536 U.S.
317,104 S. Ct. 3081, 82 L. Ed. 2 242 (2002). The state charged three aggravating factors

to support an increased plinishment to life without the‘ 'pOSSibility of parole: the murder

was in furtherance of robbery or residential burglary (RCW 10.95.020(11)(a)) and the

murder wés committed to conceal the commission of a crime (RCW 10.95.020(9)).
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‘Whether these factors were submitted to and determined by a jury is, however,
only part of the ihquiry. Aggravating factors cannot be established through principles of

accomplice liability; aggravating factors must apply personally to the defendant and not

just to an accomplice. State v. Roberts, 142 Wn.2d 471, 14 P.3d 713 (2000); ﬂms_, at
840. Thefe must be a factual determination whether thé defendant is “eligible” for a-
sentenc‘ing'enhancernent. Thét is, before a defendant who has been convicted of first
degree murder as an accomplice can be sentenced for aggravafed murder, the state must
prove that the aggravéting factor applies to the defendant’s own conduct and not

premised solely upon accomplice liability for the underlying substantive crime. In re the

Personal Restraint Petition of Howerton, 109 Wn.App. 494, 501, 36 P.3d 565 (2001).

Consequehtl&, in order for an 'aggravating factor to apply, Ring, Blakely, and Apprendi
require that a jury -- and not a judge -- determine whether Mr. Thomas, and not an
accomplice, is liable for the underlying substantive crime (i.g., premeditated murder).

As demonstrated below, no jury — either during the initial trial or upoh remand —
has determined that Mr. Thomas intendéd ’éhe death of Richard Geist or that the factors
applied to him réther than Edward Rembert. Instead, the Washington .Suprenllel Court
made a judicial finding of the fact that Mr, Thomas was acting as a principal, a factual
conclusion which the trial court permitted to sufﬁce on remand and thus relieved the state
from proving an essential fact. While the defense proposed instrﬁcﬁons to réqﬁire the
findings and to support the defense theory of the case, the trial court refused to give thé

instruction.
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). The Washington Supreme Court, and not the initial
jury, made a determination of a requisite fact necessary
to increase punishment.

A jury has never determined whether Mr. Thomas’ conviction was based solely
on an accomplice liability to the uhderlying premeditated murder. Instead this fact was
determined by the Washington Supreme Court on appeal. During the original trial, the

trial court provided an erroneous jury instruction, which stated:

To convict the defendant of the crime of murder in the first degree as
charged in Count I..., each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That on or about the 27" day of March, 1998 the defendant or an
accomplice shot Richard Geist;
(2) That the defendant or an accomplice acted with intent to cause the

death of Richard Geist;
(3) That the intent to cause the death was premeditated . . .(emphasis
added). '

Furthermore, the trial court instructed the initial jury:

Ifyou ﬁnd the defendant guilty of premeditated murder in the first degree' ~
as defined in Instruction No. 15 (above), you must then determine whether
any of the following aggravating circumstances exist: : o

The defendant or an accomplice committed the murder to conceal the
commission of the crime or to protect or conceal the identity of any person
committing a crime, and/or

" The murder was committed in the course of, in furtherance of, or in
immediate flight from robbery in the first or second degree, and/or
residential burglanry.12 (emphasis added). '

The court’s instruction on accomplice liability made the problem worse by

requiring proof only that Mr. Thomas acted with intent to facilitate “a” crime rather than

12 «The Special Verdict Aggravating Circumstances” that was provided to the jury
inquired of the jury whether “the defendant or an accomplice” committed said acts.
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“the” crime of murder. Thomas, at 843. Taken together, these instructions did not require
fhe jurors to find either that Mr. Thomas participated in the actus reas or mens rea of the
underlying murder charge or that he, rather tﬁan an accbmplice, had an intent to comfnit
murder. On appeal, the Washington Supreme Cpurt agreed that the “to convict” and the
aggravating factors instruction were erroneous because:

The "or" removes a requirement that the jury find any form of actus reus
at all on Thomas's part and relieves the State of its burden to prove the
aggravating circumstances as they pertain to the defendant. See Roberts,
142 Wash.2d at 504, 14 P.3d 713. That is to say, this instruction permits
the jury to impose a death sentence on Thomas even if it finds that the
aggravating factors apply only to Rembert, his accomplice. Thomas's "to
convict" instruction, as in Roberts, does not require the jury to find he
acted with premeditated intent. ‘ '

State v. Thomas, 150 Wash.2d 821, 843, 83 P.3d 970, 981.(2004).

Although the court concluded the instructions were erroneous, it névertheless
treated the affect of the error differently for the underlying.offense and the enhanced
penalties. The Court divided its analysis iﬁto three categories: (1) whether the erroneous
instructions were harmless error as related to the issue of prémeditation; (2) whether the
instructions were harmless error as they related to the aggravating factors; and (3)
Whether the erroneous instructiéns were harmless as théy relate'd to the imposition of the
death penalty. Regarding the death sentence, the court concluded that harmless error
could not save the erroneous jury instruction since the instruction would “allow a

defendant to be sentenced to death without showing that he or she personally caused the

death or was a rriaj or participant in the homicidal act.” Thomas, 150 Wn.2d at 842. Citing

Ring and Apprendi, the Court also concluded that a harmless error analysis for erroneous

jury instructions was inappropriate to uphold an aggravated conviction or sentence.

Thomas, 150 Wn.2d at 849.
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Only with regard to the underlying first degree murder conviction did the
Washington Supreme Court conclude that the erroneous jury instructions were harmless
and it then proceeded to make factual findings as to Mr. Thomas’s participation in the

premeditated murder. Thomas, 150 Wn.2d at 845 ; State v. Bfown, 147 Wn.2d 330, 58

P.3d 889 (2002); Neder v. United States, 527 U.S.1, 119 S.Ct. 1827, 144 L.Ed.2d 35

| (1999). The Washington Supreme Court was very explicit, however, that the original
jury never made the factual determination of whether Mr. Thomas intended to commit the
crime of murder.

We agree with Thomas that the “to convict” jury instruction and the aggravating
factors special verdict form given in his case did not require the jury to find that
Thomas in particular had the intent to murder Geist or that the aggravating
factors specifically applied to him as opposed to his accomplice. We hold that we
are unable to subject these instructional errors to a harmless error analysis for
purposes of upholding a death sentence because to do so would be to find facts
that increase the sentence beyond the statutory maximum. These facts must be
found by the jury. We reverse Thomas’s conviction for aggravated first degree
murder and must reverse his death sentence. We find, however, that the errors in
the accomplice liability and “to convict” instructions were harmless beyond a _
reasonable doubt for purposes of upholding Thomas’s underlying convictions for
first degree murder and residential burglary. Therefore, we remand for eithera
new trial on the aggravating factors or resentencing in accordance with this
- opinion. (emphasis added). '

State v. Thomas, 150 Wn.2d at 867 (emphasis added).:

Consequently, the factual question of whether Mr. Thomas intended to murder the
victim — a fact required before the aggravators can be sought to increase punishment —
was never determined by a jury beyond a reasonable doubt at the original trial or on

retrial.
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(i) The trial court, by allowing a mandatory presumption
instruction, relieved the state from proving an essential
and necessary element before subjecting Mr. Thomas to
an enhanced sentence.

The Fourteenth Amendment of the United States Constitution and Article I,
Section 7 of the Washington State Constitution requires the state to bear the “burden of
persuasion beyond a reasonable doubt of every essential element of a crime.” State v.

Deal, 128 Wn.2d 693, 698, 911 P.2d 996 (1996); State v. Hanna, 123 Wash.2d 704, 710,

871 P.2d 135 (quoting Francis v. Franklin, 471 U.S. 307, 313, 105 S.Ct. 1965, 1970-71
85 L.Ed.2d 344 (1985)), cert. denied, 115 S.Ct. 299 (1994); In re Winship, 397 U.S. 358,
364, 90 S.Ct. 1068, 1072-73, 25 L.Ed.2d 368 (1970). It is a fundaméntal precepf of

" criminal law that the prosecution must prove every element of the crime charged beyond

a reasonable doubt. State v. Roberts, 147 Wn.Zd 330,58 P.3d 889 (2002); see also RCW
* 9A.04.100(1)(“Every person charged with the commission of a crime is presumed

" innocent unless proved guilty. No persoh,may be convicted of a criméi-unless‘ each
element of such crime is proved by competent evidence beyond a reasonable doubt.”).

This essential tenet must also apply to a fact necessary for an enhanced sentence beyond

that permitted by a plea or jury verdict. Blakely v. Washington, 542 U.S. 296, 124 S.Ct.

2531, 159 L.Ed.2d 403 (2004); Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348,

147 L.Ed.2d 435 (2000); Ring v. Arizona, 536 U.S. 317, 104 S. Ct. 3081, 82 L. Ed. 2242
(2002) (“If a State makes an increése ina dcféndant’s authorized punishment contingent
on the finding of a fact that fact — no matter how the State labels it — must be found by a

jury beyond a reasonable doubt. ”)

In Thomas the Supreme Court held that the failure to prove the essentlal elements

of intent to murder and that the\aggravating factors applied personally to Mr. Thomas
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was reversible error for purposes of finding him guilty of aggravated murder and not
subject to a harmless error analysis. Thomas, 150 Wn.2d at 847-850.
Undoubtedly, the state may use presumptions and inferences to assist in meeting

its burden of proof. Hanna, 123 Wn.2d at 710. Generally, presumptions fall into two

categories: mandatory presumptions and permissive inferences. State v. Deal, 128 Wn.2d
at 698. The former requires a jury to find a presumedfact from a proven fact; whereas
the latter merely permits, but does not require, the jury to ﬁnd a presumed fact from a
proven fact. A mandatory pr‘esumption, therefore, is treated with caution since it
possesses the cap_ability to run afoul of the due process guarantees when it serves to

relieve the state of its obligation to prove all elements of the crime charged (or factors of

.?

the enhanced sentence) State v. Deal 128 Wn.2d at 699 Sandstrom v. Montana, 442
U.S. 510, 523 — 24, 99 S.Ct. 2450, 2458-59, 61 LEd 2d 39 (1979)

The standard for determining whether an instruction creates a mandatory - as '
compared to a permissive — presumptron is whether a reasonable juror might interpret the
' presumptlon as mandatory. Deal, at 699. The jury instructions here cannot be categorized
as anything but creating a mandatory presumption. The instructions expressly directed the
jury to tai<e, as fact, that Mr. Thomas was guilty of premeditated murder, and effectively
eliminated essential facts that were constitu‘donally required to be proxren by the state, to
the jury, beyond a reasonable doubt. This was in clear violation of Mr. Thomas’s due
process guarantees.

Here, the Washington Supreme Court concluded that the previous jury had not,
because of errors ininstruCting the jury, been required to find either that Mr. Thomas had

the intent to murder or that the aggravating factors applied to him rather than an
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“accomplice, then upon remand; the jurors — per Blakely, Ring, and Apprendi - were

constitutionally required to do so before he could be sentenced for aggravated murder.
Instead of assuring that the jury made these ess;ential ﬁ‘ndi.ngsAon‘remand,' the trial coﬁrt
considered the ﬁnding by the Supreme Court that Mr. Thomas’s first degree rhurder
conviction could be upheld to be legally and factually sufficient to establish the essential
elements or facts for purposes of increasing punishment. The trial court did so by
instructing the jurors that Mr. Thomas was guilty of premeditated murder, thus relieving
the state of its obligation to prove that he intended the death of M. Geist before an
imposition of an increased punishment. By instructing the jury that it musf accept that
Mr. Thomas had been convicted of first degree premeditated murder, without any
reference to the possibility that he was convicted as an accomplice, the court also
removed the burden of proving on retrial that the aggravating factors applied personally
to Mr. Thomas.
The trial court provided an instruction thaf Mr. Thomas, as a matter of law, was

guilty of premeditated murder. For example, the jury was instructed:

The defendant has been found guilty of premeditated mufder in the first

degree. You must now determine whether any of the following

aggravating circumstances exist:

The defendant committed the murder to conceal the commission of the
crime or to protect or conceal the identity of any person committing a
crime, or; '

The murder was committed in the course of, in furtherance of, or in
immediate flight from robbery in the first or second degree, or residential

burglary. :

The State has the burden of proving the existence of any aggravating.
circumstance beyond a reasonable doubt. ...

(emphasis added).
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"Thus, the Special Verdict Form used on retrial failed to require the jury to
determine whether “Thomas in particular had the intent to mum’erv Geist or that the
aggravating factors specifically applied to hz’m as opposed to his accomplice.” State v.
Thomas, 150 Wn.2d at 867. On the contrary, the Special Verdict Form required the jury
to accept“thg determination that Mr. Thomas had already been found lgluilty of
premeditated murder in the first degree.

Consequently, the trial court completely eliminated essential facts from the jury’s
consideration aﬁd instead informed the jury that fact had been established (albeit by the
Washington Supreme Court and not a jury): “T_hé defendant has been found guilty of
premeditated mﬁrder in the first degreé.” (Jury Instructions Nos. 1 and 2).

.By failing to require fhe jury to make the factual determination that required the
Supreme Court to reverse the aggravaféd murder conviction, the trial court carried
forward alIAof the errors from the first trial to the retrial. For this reason, Mr. Thomas’s
conviction for aggravated murder should be reversed. The state was Unanibiguously
given the option of either entering a judgment and sentence for ﬁrét degree murder or
seeking an enhanced sentence of life without parole or death By prox}ing to the jury the
facts Which were not prO\}en to the jury in the first trial. The tI‘i;.l court erred in not
" requiring the state to submit the relevant quesﬁons to the jury if it chose not to sentence
him forv first degrée murder.

The state was required to prové every essential element or fact before an
increased sentence was permitted. Nevertheless the qourf instructed the jury that Mr.

Thomas was, as a matter of law, guilty of premeditated first degree murder. By so doing,
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the trial court violated Mr. Thomas’ due process guarantees by creating an impermiésible
mandatory presumﬁtion of an essential element. |

The jurors submitted questions du;ing deliberations which showed that the jurors
had questions about whether the Court’s Instruction No. 2 referred to Mr. Thomas and
co-defendents or only Mr. Thomas and whether it mattered who had the firearm, and
about the meaning of “in furtherance of” CP 234-236. The jurors were obviously
feeling constrained by the éourt’s instructions. Given that they were provided withur‘lo
guidance 6ther than to “refer to the court’s instructions” which denied thém.any
opportunity to give C§nsi'deration to Mr. Thomas’s own persénal level of involvement in
the murder, the maridétory presumption prevailed and the jurors did not make the
required findings in answering the spécial verdict interrogatories.

(i) The improper jury instructions contained
impermissible judicial comments on the
evidence.

Article IV, § 16 of the Washington State Constitution prohibits judges from
instructing the jury that matters of fact have been established as a matter of law. State v. '
Foster, 91 Wn.éd 466, 481, 589 P.2d 789 (1979); State v. Becker, 132 Wn.2d 54, 64, 935
P.2d 1321 (1997); State v. Levy, 132 P.3d 1076, 1081 (2006). Specifically, Article IV, §
16 reads:

Judges shall not charge juries with respect to matters of fact, nor comment
thereon, but shall declare the law.

In Becker, the defendant was charged with delivery of cocaine within a specific
area of a school zoné, thus subjecting the defendant to an enhanced sentence. At trial,
the defense presented evidence that the school in question, Youth Education Progré.m
v(YEP),'did not have many of the aﬁribuéés of a traditional a schdoi and therefore the - |
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“school zone” enhancement couid not be establishe‘d. The trial court provided an
instruction that stated, in part, whether the defendant was “within 1000 feet of the
perimeter of school grounds; to Wit: Youth Employment Education Program School at
the commission of the crime?” The defense argued that such an instruction violated

Article IV, § 16 of the Washington State Cbnstitutio_n. State v. Becker, 132 Wn.2d 54, 64,

935 P.2d 1321 ‘(1997). The Washington Supreme Court concluded that the special verdict
form impermissibly relieved the state of its burden of proving an essential fact (i.e. | |
whether YEP was, in facf, a school) necessary to justify an increased seﬁtence, since the
question of Whethér YEP was a school was also a threshold issue that had to be
established for thére fo be any crime at. all. BLkér. At 64.

v Washingfon courts apply a two-step analysis when deciding whether reversal is
required as a result of an impermissible‘ judicial comment on the evidence in violation of
Article IV, § 16. Judicial comments are presuméd to be prejudicial, and the burden
is on the state to show that the defendant was not prejudiced, unless the record

affirmatively shows that no prejudice could have resulted. State v. Lane, 125 Wash.2d .

825, 838-39, 889 P.2d 929 (1995); State v. Stephens, 7 Wash.App. 569, 573, 500 P.2d

1262 (1972), aff'd in part, rev'd in part, 83 Wash.2d 485, 519 P.2d 249 (1974) (the state

has the burden of showing that the jury's decision was not influenced, even when the

evidence is undisputed or overwhelming ); State v. Bogner, 62 Wash.2d 247,251, 254,
382 P.2d 254 (burden is not on the defendant to show prejudice; réversible error unless
the record affirmatively shows that the defendant could not have been prejudiced by the

error; citing cases, including State v. Amundsen, 37 Wash.2d 35 6,223 P.2d 1067 (1950),

where the court held that the burden was on the state to show no prejudice actually

resulted); In re Detention of R.W., 98 Wash.App. 140, 144, 988 P.2d 1034 (1999); see

State v. Manderville, 37 Wn.2d 356, 371, 79 P.977 (1905). State v. Levy, 132 P.3d

33



1076, 1083 (Wash.,2006).

Likewise, the question of whetherv “Mr. Thomas in particular had the intent to
murder Geist or that the aggrévating factbrs specifically applied to him as opposed to his
accomp?z‘ce” was a threshold issue tha%: héd to be established for there to be an increased
punishment. Like Becker, the court instructed the jury that matters of fact have been
established as a matter of law — in violation of Article TV, § 16. The error was not

harmless and should require reversal of Mr. Thomas’s conviction for aggravated murder.

2. THE TRIAL COURT ERRED BY DENYING THE DEFENSE THE RIGHT
TO HAVE THE JURY MEANINGFULLY CONSIDER WHETHER MR.
THOMAS, AND NOT AN ACCOMPLICE, INTENDED TO COMMIT
MURDER.

As stated above,'fhe jury was required to find beyond a reasonable doubt that Mr
Thomas, and not an accomplice, intended to commit murder -- a fact that was never
determined by a jury or conceded by_the' defendant. This was a fact that nece_ssarily had

" to be found by a jury before an enhahced sentence could be imposed. Consistent with this
requlrement the defense proposed 1nstruct1ons that would permlt it to argue its theory
that Mr. Thomas, as merely an accomplice, did not intend to commit murder. The trial -
court denied the defense this opportunity.

Mr. Thomas was entitled to 'present his theory of the case to the jury in the form
of appropriate instructions; his theory was supported by substantial e{/idence in the -

record. State v. Griffith, 91 Wn.2d at 575, 589 P.2d 799 (1979); State v. Finley, 97

Wn.App. 129, 134, 982 P.2d 681 (1999), review denied, 139 Wash.2d 1027, 994 P.2d

845 (2000). “Jury instructions are sufficient if they permit each party to argué his theory

of the case and properly inform the jury of the applicable law." State v. Bowerman, 115

Wn.2d 794, 809, 802 P.2d 116 (1990) (quoting State v. Rice, 110 Wash.2d 577, 603, 757

34



P.2d 889 (1988)). Alleged errors of law in instructing the jury are reviewed de novo.
State v. Winings, 126 Wn.App. 75, 86, 107 P.3d 141 (2005). State v. Poling, 128

Wn.App. 659, 669, 116 P.3d 1054, 1059 (2005).

As the Ninth Circuit Court of Appeals held in Bradley v. Duncan, 315 F.3d 1091,

1098 (9th Cir. 2002), “[T]he right to present a defense would be empty if it did not entail

the further right to an instruction that allowed the right to consider the defense.” See

also, Beardsley v. Woodford, 358 F.3d 560, 577 (9th Cir, 2004) (it is reversible errbr nét
to instruct on a defense theory of the case if the thedry is legally sound and the evidence
in the case makes the theory applicable).

The defense attempted to present jury instructions that would provide a
meaningful avenué to argue its case. CP 167 — 177. The instructions informed the jury
that two individuals — Mr. Thomas and Mr. Rembert — had been éharged as accomplices‘ -
to the chérge of aggravated murder in the first degree; and before the .aggravators could "
apply to Mr Th_o.mas the jury must find that he, in fact, intended to thé death of the
victim. CP 167 — 177. The trial court, however, denied the defense from raising the
defense that Mr. Thomas did not, in fact, intend to commit murdér;

THE COURT: You can discuss who shot Mr. Geist in context of the
second part of the question on each aggravating factor, not with regard as
to open up the issue of who did the murder. That’s been done. But you can
talk about it in.the context of the robbery and other stuff. It’s hard. It’s
hard. RP 1579.

By prbviding the mandatory presumptive instruction that Mr. Thomas was guilty
of premeditated first degree murder, and denyingbthe defehse’s instructions on whether

" Mr. Thomas intended to commit murder, the trial court unconstitutionally determined as a

matter of law essential facts that the jury was obligated to determine and denied Mr.
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Thomas his right to present a defense. The failure to allow Mr. Thomas to argue his
theory of the case and to support his argument with an instruction which correctly stated
the law shduld result in reversal of his conviction for aggravated murder.
3. RCW CHAPTER 10.95 DOES NOT INCLUDE A MECHANISM
FOR EMPANELING A JURY TO CONSIDER AGGRAVATING
FACTORS AFTER A CONVICTION OF PREMEDITATED FIRST
DEGREE MURDER IS AFFIRMED.
The posture of this case is unprecedented. Initially, Mr. Thomas was charged
under RCW 10.95 et al, with premeditated first degree murder with aggravating factors.
The state elected, per RCW 10.95.40, to seek the imposiﬁon of the death penalty. A jury

convicted Mr. Thomas of aggravated first degree murder and sentenced him to death. As

noted, the Washington Supreme Court reversed the death sentence and aggravated

murder finding based on erroneous jury instructions. State v. Thomas, 150 Wn.2d 821,
867, 83 P.3d 970 (2004). The court upheld the premeditated ﬁrst degreé murder and
remanded thé case for further action.

On femand, the state éought to empanel a jury to considér the sole issue of
Whether aggravating factors were present in order to increase Mr. Thomas’s sentence to
life without the possibility of parole. The state did not seek to impose the death penalty
upon remand.

This is not a case in which the Washington Supreme Court reversed the |
premeditated and aggravated murder conviction and thus death éentence, and then
remanded the casé for further action." lNor is this a situation in ;NhiCh the Washington

Supreme Court affirmed the premeditated and aggravated murder conviction, but -

13 See for example: State v. Marshall, 144 Wn.2d 266 (2001) In Re Brett, 142 Wn.2d
868 (2001).
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reversed and remanded the death sentence for the state to consider whether it opted to
sentence the‘ﬁde‘fendant to life without parole or seek a sentence of death.'* RCW 10.95 et
al applies under these scenarios.

Here, the court upheld the lesser crime of premeditated murder, but reversed the

aggravated murder as well as the death sehte_nce. State v. Thomas, 150 Wn.2d 821, 867,

83 P.3d 970 (2004). There is nothing in the RCW 10.95 statute that allows for the

empanelling of a jury to make the détermination of whether specific aggravators are

present; and, consistent with State v. Hughes, 154 Wn.2d 118, 110 P.3d 192 (2005) and
the Washjngton_Constitﬁtion, such a procedure cannot be inferred. In Hughes, the court

looked at State v. Martin, 94 Wn.2d 1, 614 P.2d 164 (1980) to support its conclusion. In

Martin, the court addressed the situation where a defendant pleaded guilty to first degree
murder and thus presented the question of whether the statute permitted a jury to be
empanelled to address the issue of whether the death penalty should be imposed after a
plea of guilty. The death penalty statute in que'stion in Martin required the same trial jury
to be reconvened to determine the issue of death following the trial. Martin, 94 Wn.2d at
8. The Martin court concluded:
that the legislature had not anticipated a defendant pleading guilty and had
failed to provide for that situation. /d. at 8, 614 P.2d 164. Faced with the
legislature's omission, we concluded that we did "not have the power to
read into the statute that which we may believe the legislature has omitted,
be it an intentional or inadvertent omission .... it would be a clear judicial

usurpation of legislative power for us to correct that legislative oversight."
Id. This court held that because the statute did not allow us to convene a

" See for example: State v. Bartholomew, 98 Wn.2d 173, 176, 654 P.2d 1170 (1982);
State v. Luvene, 127 Wn.2d 690 (1995); State v. Finch, 137 Wn.2d 792 (1999); State v.
Roberts, 142 Wn.2d 471 (2001); State v. Clark, 143 Wn.2d 731 (2001); Personal
Restraint of Cecil Davis, 152 Wn.2d 647, 101 P.3d 1 (2004).
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jury solely to consider death, we could not apply the death penalty where
defendants pleaded guilty. State v. Hughes, 154 Wash.2d 118, 150, 110
~ P.3d 192, 208 - 209 (Wash.,2005); State v. Martin, 94 Wn.2d at 9."

Tﬁe current death penalty statute now contemplates the situation raised in Martin.
RCW 10.95.050 specifically states:

(1) If a defendant is adjudicated guilty of aggravated first degree murder,

* whether by acceptance of a plea of guilty, by verdict of a jury, or by
decision of the trial court sitting without a jury, a special sentencing
proceeding shall be held if a notice of special sentencing proceeding was
filed and served as provided by RCW 10.95.040. No sort of plea,
admission, or agreement may abrogate the requirement that a special
sentencing proceeding be held.

(4) If the defendant's guilt was determined by plea of guilty or by
decision of the trial court sitting without a jury, or if a retrial of the special
sentencing proceeding is necessary for any reason including but not
limited to a mistrial in a previous special sentencing proceeding or as a
consequence of a remand from an appellate court, the trial court shall
impanel a jury of twelve persons plus whatever alternate jurors the trial
court deems necessary.

There is hothing in RCW 10.95.050, however, that permits the court to convene a
jury solely to consider the existence of aggravators when a person either pleads guilty or,
as in this case, a conviction of premeditated first degree conviction is affirmed. First, by
its own terms, RCW 10.95.050’s application is limited to a defendant that has been

“adjudicated guilty of aggravated first degree r'nurder,"’ whether by plea or jury verdict.

RCW 10.95.050(1). Mr. Thomas’s premeditated first degree murder conviction was

'S The Washington Supreme Court again refused to infer such a procedure in State v.
Frampton, 95 Wash.2d 469, 476-79, 627 P.2d 922 (1981) (citing Martin, 94 Wash.2d at
19, 614 P.2d 164) (concluding that the request for a new procedure should be directed to
the legislature).-
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affirmed, but the higher offense of aggravated first degree murder was reversed.
Therefore, RCW 10.95.050 does not apply. |

Second, the very purpose of the RCW 10.95.050 proceeding is different than the
purpose of retrying Mr. Thomas’s case to find him guilty of aggravated mufder. RCW
10.95.050(2) specifically states: A jury shall decide maz"z‘ei*s pre@ented in the special
sentencing proceedihg. (emphasis added). The directive of .the jury is to decide — taking
into consideration mitigating factors — whether a pefson convicted of aggrévated first
degree murder should be punished by death. Mr. Thomas was not subject to this
punishment. Here, Mr. Thomas’s remanded trial did not reque.st the jury to consider the
issues presented in a special sentencing proceeding.

Lastly, RCW 10.95.050 permits a new or different jﬁry to be empanelled to decide
| - whether a death sentence shoﬁld be imposed if the defendant’s guilf was detefmined bya
: gﬁilty plea, }“or if a retrial of the special senténcing proceeding is necessary.” As noted,

the Washington Supreme Court did not reverse only Mr. Thomas’ death' sentence. The
Washington Supreme Court reversed his aggravated murder conviction and upheld only
the lesser charge of premeditated first degre¢ murder. Consequently, the posture in which
Mr. Thomas returned via remand cannot place him within thé confines of RCW
10.95.050. Absent' any éuthority from RCW 10.95.050, the court cannot infer a
procedure which was not created by the Legislature. |

RCW 10.95.050 must provide a procedure for the rémand, if there is to be a

procedure, because aggravated murder is created in that statute, the death penalty statute,

~ and is not separately found in thé criminal code, RCW 9A. As in Martin, Frampton and

Hughes, it is for the Legislature and not the courts to correct any omissions in the statute.
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Because there is no procedure for empanelling a jury to consider aggravating factors after
aremand in which only the underlying conviction is upheld, Mr. Thomas’s conviction for

aggravated murder should be reversed and dismissed.

4. MR. THOMAS’S CONVICTION FOR AGGRAVATED MURDER
SHOULD BE REVERSED AND DISMISSED BECAUSE THE
PROSECUTION FOR THAT CRIME VIOLATED THE STATE
AND FEDERAL PROHIBITION AGAINST DOUBLE JEOPARDY.

The Double Jeopardy Clause of the United States Constitution gtiarantees that no

“person [shall] be subject for the seime offense to be twice put in jeopardy of life or
limb.” U.S. Const., Amend. V. The Washington State Constituﬁon has a similar
provision, stating that “[n]d person shall be . twice put in jeopardy for the same
offense.” Wash. Const. Afticle I, § 9. The Double Jeopardy Clause protects against three

abuses by the government: (1) a second prosecution for the same offense after acquittal;

(2) a second prosecution for the same offense after conVictioh; and (3) multiple

punishments for the same offense. Justices of Boston Mun. Court v. Lydon, 466 U.S.

294, 306-07, 104 S.Ct. 1805, 80 L.Ed.2d 311 (1984); North Carolina v. Péarce, 395 U.S.

711,717, 23 L. Ed. 2d 656, 89 S. Ct. 2072 (1969); See also State v. Graham, 153 Wn.2d

400, 404, 103 P.3d 1238 (2005); State v. Gocken, 127 Wn.2d 95, 97, 896 P.2d 1267

(1995). “The primary goal of barring reprosecution after acquittal is to prevent the State
- from mounting successive prosecutions and theréby wearing down the defendant.”

Lydon, 466 U.S. at 307.

- The double jeopardy problem in his case is prosecuting Mr. Thomas a second

time after conviction.
As this Court held in State v. Benn, 130 Wn. App. 308, 123 P.3d 484 (2005), -

retrial to establish an aggravating factor may be prohibited by principles of double
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jeopardy. In Benn, on retrial, ‘rhe state conceded that it could not prove one of the two
initially-charged aggravating factors. Benn, 130 Wn. App. at 313. This Court held that

to retry him to establish the second and only remaining aggravating factor was prohibited
by the double jeopardy clauses of the state and federal constitution beceuse the jurors had
failed to fill in the special verdict form on that faetor at the first triai, impliedly acquitting |

on that factor. Benn, at 315-319. 'In particular, the Benn court relied on Green v. United

States, 355 U.S. 184, 188-189, 2 L. Bd. 2d 199, 78 S. Ct. 221 (1957), which held that the
defendant could not be prosecuted a second time'for first degree murder where the jury
found him guilty of second degree murder, but was silent on the eharge of first degree
murder. The Court, in Green, held that the second trial violated the prohibition against
double jeopardy because the jury had a full opportunity to return a verdiet, nothing

| p'revented the jury from reaching a verdic‘r and the jury was dismissed without rhe consent
of the defendant. Benn, at 317 (citing Green, 355-U.S. at 188, 191).

‘Here, the jury, given the Court’s instructions to it at the first trial, may have
convicted Mr. Thomas of first degree murder as an accomplice who only intended te
facilitate a robbery or burglary and acquitted him of either shooting Mr. Geist or
intendrng to murder him. It is undisputed that the instructions permitted the jury to
resolve the facts in that way. Retrial to establish his guilt as a principal, his intent te kill
or his knowledge that he was facilitating the murder constituted av retrial after conviction
and violates the state and federal prohibition against double jeopardy.

' - Twice during the course of the trial, defense counsel moved to dismiss the
prosecﬁtiorl for violation of the prohibition against double jeopardy — when the state

called the medical examiner to the stand to describe the manner of death and when the
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state began to examine its firearms expert on the difference between a single action and
double action revolver. RP 890-894, 1334-1339. Defense counsel reasoned that the
purpose of the testimony and evidence in each instance was to establish intent or
premeditation, and that the court’s instruction that Mr. Thomas had already been found
guilty of premeditated first degree murder made thg evidence irrelevant. RP 890-394;
1334-1337. The state responded that the evidence was relevant because it had to prove
all of the elements, and the court égreed that the evidence was relevant. RP 894,.1338.
These were but two examples’. Throughout trial, the state introduced evidence the
only relevance of which was to try to establish that Mr. Thomas shot Mr. Geist, intended
his death, premeditated the intent to shoot him or was guilty éf the crime of premeditated
murder. Most of the evidence pfesented at trial was geﬁerally relevant to the murder
charge. But some of the evidence was relévant only to the degree of Mr. Thomas’s
involvement in the death of Richard Geist. For one example, the state was permitted to
ask Lynette Ducharme if, in spite of the fact that she had not seen Mr. Thomas witha .
gun on the day of the incident, she had seen him with a gun “shortly” before the incident.
RP 242-245. If this was relevant at all, itb was feievént to make it more likely that he had
a gun on the day of the incident.
The testimony to try to establish Mr. Thomas’s level of participation in the

-underlying murder and defense counsel’s obj ections reflected the reality of the retrial -
the state was retrying Mr. Thomas on the underlying murder conviction. Given the
holding of the Supreme Court on direct review, such a retrial was necessary, but also
viélaﬁve of the prohibition against double jeopardy. Although, at the state’s request, the

trial court relieved the state of its responsibility to establish that Mr. Thomas intended the
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death of Mr. Géist, by instrﬁcting the jury that he had already been found guilty of first -
degree premeditated murder, proof of the intent to murdér wa.s required by the holding of
the Supreme Court when it reversled Mr. Thomas’s ‘aggravated murder conviction.
Absent proof of that intent to murder Mr. Geist, Mr. Thomas could not be found to have
personally committed the crime of murder in the course of a robbery -or burglary or to -
conceal the commission of a crime. The stéte implicitly recognized this in arguing that
the medical examiner’s testimony was necessary because the state had to prove all of the
elements of the charge. RP 894.

The double jeopardly. pfoblem stems from the failure at the first ‘t.rial to instruct the
juty in such a manner thét it had to find that Mr. Thomas intended the death of Mr. Geist.
The jury was instructed so that it could actually find him guilty without ﬁnding him
guilty of all of the elements of the crime. By using an accomplice liébility instruction
that permitted the- jurorsbto convict Mr. Thomas if it found that he intended only tbl
facilitate a robbery, it is possible that the jury convicted Mr. Thomas without ﬁnding that
he intended the death obf Mr. Ggist. Thomas, 150 Wn.2d at 843-844 (“The shortcoming
of this instruction is that it does not require that the defendant had knowledge he was
facilifating the crime [murder] for which he was charged.”) Indeed the possibility cannot
be éxcluded that the jury convicted Mr. Thomas by resolving fhe factsin a ménner which
was legally insufficient to establish his guilt of first degree premeditated murder. In the
absence of an interrogatory, the jurors’ reasoning and findings simply cannot be
determined. Specifically, there is nol way of knowing that thé jurors did not find tﬂé

Rembert fired the shots and that Mr. Thomas did not anticipate or facilitate that shooting.
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While the Supreme Court was willing to accept that the instructional errors were
harmless for purposes of upholding the murder convictions, by resolving the facts itself,
the Supreme Court further held that only a jury could resolve those facts for purposes of
- upholding the aggravated murder conviction. IIEM, at 844-850 (“To do a harmless
error analysis to ﬁphold Thomas’s .. . conviction for aggravated first degree murder
would be td find facts . . . that increase the penalty for the crime charged beyond the
statutoﬁ maximum, hére life with the possibility of parole™). Thus, the bnly permissible
and constitutional way to convict Mr. Thomas of aggravateci murder was to have the jury
make findings it ciid not make in the origi'nal murder trial. Tho_mas, at 876 (“the ‘to-
convict’ and aggravating factors special verdict did not require'fhe jufy to find that
Thomas in particular had the intent to murder Geist or that the aggravating factors
specifically applied to him. . . . These facts must be found b& the jury.”) To do this,
however, the new jury had to convict Mr. Thomas again of first degree prenieditated
murder on a possibly different theory than the earlier jury by finding that he had the
intent fo _rriurder Geist. A finding of intent to murder, or at least knowledge that Mr
Thomas was acting to facilitate a murder, was an essential element of that crime whether
committed by an accomplice or a principal. RCW 9A.08.020(3)(a); RCW
9A.32.030(1)(a). Therefore, retrial to establish this intenf to murder violafés the
prohibition against double jeopardy. |

The decision of the Washington Supreme Court set up an insoluble dilemma. The
jury iﬁstructions did nof require the jury to acfually find Mr. Thomas guilty of first degree
prefneditated murder because the jury instructions did not réquire the j>urors to find every

element of the crime beyond a reasonable doubt. The Thomas Court excused this failure
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of proof for the murder conviction, but did not excuse it for purposes of finding the
aggravating factors neéessary to impose the enhanced sentence of life without the
possibility of parole. The omitted findings, however, are integrai to both the underlying
charge and the aggravating factors. The jurors simply could not make the ﬁndings
required for the aggravating factors without, in efféct, finding the facts necessary to
convict him }of first degree murder which the first jur‘y. was not required to make at the
time of the first trial. In doing so, Mr. Thomas would necessarily‘ have to face a second
prosecution for the same crime, a violation of the prohibition against déuble jeopardy.
Perhaps realizing the dilemma, the state proposéd and got instructions that the jury had to
accept that Mr. Thomas had already been éonvictéd of premeditated first degree murder,
i.e., that “with a premeditated intent to cauéc the death of another person, he caused the
death of another person.” RCW 9A.32.030(1)(a). While this approach may have, in
theory avoided the double jeopardy problem, it failed to require the jury to make the
essential finding that Mr. Thomas himself intended the death of Mr. Geist and that the
aggravating factors applied to him and not just his accomplice. This violated Mr.
Thdmas’s right to a jury trial and to due process of law. The dilemma cannot be feéolved
- in any way but to recognize that Mr. Thomas could not constitutionally be triéd again for
aggravated murder without reversiﬁg his underlying conviction for first degree
premeditated murder.

Here, the jury did return a verdict on the first degree murder charge, and that
verdict, unless reversed, prevents a second prosecution as much as the acéuittal in Benn

and Green. North Carolina v. Pearce, 395 U.S. at 717. As long as Mr. Thomas remained

convicted of first degree murder, double jeopardy prevented retrying him to establish the
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16 For this reason, Mr. Thomas’s conviction for aggravated

elements of that crime.
murder must be reversed and dismissed on double jeopardy grounds, and he should be
resentenced to a term within the standard range for first degree non-aggravated murder.!’

5. THE TRIAL COURT ERRED IN DENYING MR. THOMAS’S
BATSON CHALLENGE. '

The trial court erred in this case in denying Mr. Thomas’s Batson challenge. As

' defense counsel stated the prosecutor’s reason for exercising a peremptory challenge to
excuse the lone African-American on the entiré panel was hardly race néutral. RP 119-
121. The prosecutor’s reason was that this juror (number 33) was upset because of the
under-representation of African-Americans in the jury pool. RP 120-122. It is of
concern that Mr. Thofnas did not have a jury panel which reﬂécted the racial compositidn

of Pierce County, but is was a denial of equal protection under the state and federal

16 See Ring v. Arizona, 536 U.S. 584, 605, 122 S.Ct. 2428, 2441 (U.S.,2002) (“[W]hen
the term ‘sentence enhancement’ is used to describe an increase beyond the maximum
authorized statutory sentence, it is the functional equivalent of an element of a greater
offense than the one covered by the jury's guilty verdict.”); id., at 495, 120 S.Ct. 2348
(“[M]erely because the state legislature placed its hate crime sentence enhancer within
the sentencing provisions of the criminal code does not mean that the finding of a biased
purpose to intimidate is not an essential element of the offense.” (internal quotation
marks omitted)); see also id., at 501, 120 S.Ct. 2348 (THOMAS, J., concurring) (“[I]f the
legislature defines some core crime and then provides for increasing the punishment of
that crime upon a finding of some aggravating fact[,] --- the core crime and the
aggravating fact together constitute an aggravated crime, just as much as grand larceny is
an aggravated form of petit larceny. The aggravating fact is an element of the aggravated
crime.”). ‘ '

17 See also State v. Becker, 132 Wn.2d 54, 64, 935 P.2d 1321 (1997), in which the
Washington Supreme Court, after concluding that erroneous jury instructions regarding a
fact necessary to increase punishment violated the defendant’s due process rights,
reversed and vacated the defendant’s enhanced sentence based on those erroneous
instructions. The court did not permit the state to retry the defendant and empanel a jury
for the sole determination of whether the enhanced fact (i.e., within a school zone) was
applicable.
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constitutions to excuée the one African-American on the panel because he was upset
about the under-répresentation of inembers of his race.'®

Each party at trial, as a general rule, has the right to exercise p‘eremptory challenges
against potential jurors without giving a reason. RCW 4.44.140; CrR 6.4(e)(1). But under
the equal protection clauses of the federal and state constitiltions, a peremptory challenge
"may not be exercised to invidiously discriminate against a person because of gender, face,

or ethnicity." State v. Evan, 100 Wn. App. 757, 763, 998 P.2d 373 (2000); Batson v.

Kentucky, supra. "Race-based peremptory challenges violate both a defendant's equal

protection right not to have members of his or her own race excluded from the jury on -

account of race and the equal protection rights of the excluded jurors who are denied a

significant opportunity to participate in civic life." State v. Rhodes, 82 Wn. App. 192, 195,
1917 P.2d 149 (1996).
The discriminatory use of a peremptory challenge is structural error which is not

amenable to harmless error analysis. United States v. Annigoni, 96 F.3d 1132 (9thcir.

1v996).

The Supreme Court, in Batson, articulated a three-step inquiry for determim'ng‘
whether a peremptory challengeA was aiproduct of racial discrimination. The first step
requires the defense to make a prima facie showing that the steite exercised its challenges on

the basis of race. Hernandez v. New York, 500 U.S. 352, 358, 114 L. Ed. 2d 395, 111 S', Ct.

1859 (1991); Rhodes, 82 Wn. App. at 196. Once a prima facie showing is made, the burden

'8 According to the United States Census Bureau Washington Table 2: Total Population
by Race, State, Counties, and Places in Washington 2000, African-Americans constituted
11.2% of the population of Tacoma, Washington, and 7% of the population in Pierce
County. http://www.ofm..wa.gov/census2000/index.htm. Given these percentages, one
would expect between five and nine African-Americans in a panel of 75 jurors.
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shifts to the state to articulate' a race-neutral explanation for its challenges. Hernandez, 500
'U.S. at 358-359. Ifthe staté' is able to articulate a race-neutral justification, step three
requires the trial court to determine whether the state's explanation is a pretext. Hernandez,
at 359.

The defendant's initial burden of establishing a prima facie case of discrimination is
| two-pronged: (1) he must "first show that the peremptory challenge was exercised againsta -
member of a constitutionally cognizable group," and (2) he must "show that the . . :
© peremptory challenge" and "other relevant circumstances raise an inference of

discrimination." State v. Wright, 78 Wn. App. 93, 99, 896 P.2d 713 (1995) (quoting State v.

Sanchez, 72 W App. 821, 825, 867 P.2d 638 (1994)).

On appeal, if the trial court has found that the defense made a prima facie showing
of discrimination ‘and ruled on the reasons provided by the state, the question 6f the
éufﬁciency of the prima faéie case is no longer relevant: |

Once a prosecutor has offered a race-neutral explanation for the peremptory

challenges and the trial court has ruled on the ultimate question of intentional

discrimination, the preliminary issue of whether the defendant has made a
prima facie showing becomes moot.

Hernandez, 500 U.S. at 359 (citing United States Postal Service Bd. of Governofs V. Aiken,
460 U.S. 711, 715, 75 L. Ed. 2d 403, 103 S. Ct. 1478 (1983) -(’.'[W]here the defendant has
done everything that would be required of him if the plaintiff had properly made out a prima
facie §ase, whether the plaintiff really did so is no longer relevant"). Since the trial éourt in
this case ruled on the ultimate question of intentional discriminaﬁon, the siifﬁciency .of the
prima facie case is no longer an issue. The issue is Whéther the state provided race-neutral

reasons and whether those reasons were a pretext.
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The trial court not only erred in ruling. that the state provided race-neutral reasons for
excusing juror number 33, the court erred in ruling that the exercise of a single perem?tory
challenge cannot violate equal protection. Contrary to the trial court’s determination, the
exercise of a peremptory challenge.to excuse the only member of a racially cognizable

group can imply a discriminatory act or motive. State v. Wright, 78 Wn. App. 93, 101 P.2d

713, review denied, 127 Wn.2d 1024 (1995); State v. Rhodes, 82 Wn.-App. 192, 917 P.2d
149 (1996).

~ The authority cited by the trial court, State v. Ashcraft, 71 Wn. App. 444, 859 P.2d

60 (1993), which did not involve excusing the only African-American on the panel, holds
only that if no other circumstances indicate purposeful discriininétion, a single act ordinarily
does not establish a pattern of discrimination. Moreover, the decision in Ashcraft, is

inconsistent with federal authority and Batson itself.

In Walker v. Girdich, 410 F.3d 120 (2nd Cir. 2005), the court held that the
constitution forbids striking even one juror for a discriﬁinatory purpose. The Second |
Circuit Cqurt of Appeals noted that the United States Supreme Court, in Batson, stated that -
“a single invidious discriminatory governmental act is not immunized by the absence of
such discrimination in the making of compafable decisions.” Batson, 476 U.S. at 95;
Walker, 410 F.3d at 123. The court, in Walker, concluded that striking an African
American man because he was a black man with no family who seemed to have an
“attitude” against the prosecution Was¢ei discriminatory act. Walker, at 123-124. Ian_gilgg

States v. Vasquez-Lopez, 22 F.3d 900, 902 (9th Cir. 1994), and Jones v. Ryan, 987 F.2d

960, 972 (3rd Cir. 1993), the federal appellate courts reached the same holding, that
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excusing a single prospective juror could violate equal protect and require reversal of the
defendant’s conviction. |
Here, it was undisputed that the juror was African—American. He was, the parties
agreed, the only Aﬁicaﬂ-Arnerican in the entire jury panel. RP 119, 122. Race was central
to the decision by the prosecutor to excuse him by exercise of a peremptory challenge. To
excuse a juror because of his concern that he was the only member of his race in the entire
panel in a trial in Tacoma, Washington, where the defendant is African-American is - |
uncor;stitutionél. By excusing this juror, the state merely confirmed Juor 33°s fear that the
state might prefer that no African-American’s sat on the jury. This is not a race-neutral
reason for excusing the juror, particularly where the state failed tb follow-up and establish a
bias. Excusing Juror 33 should result in reversal of Mr. Thomas’s conviction. Défense
counsel asked jurors if they thoughtit was human nature to judge the defendant. RP(supp)
3. Given that Mr. .Th‘or_nas has African-American ancestory and gi{ren Juror 33.’s belief that
you can’t tell if a person is guilty by looking a;t him, the comment appeared to be a racist
comment. RP)supp) 4. Juror 33 expressed this belief to defense counsel and expressed his
concern about the lack of proportional repreééhtation on the jury panel. RP(supp) 4.
Although Juror 33 made one comment implying that the prosecutors wanted it this way,
there were no other negative comments about the state by this juror and the state never |
sought to clarify with Juror 33 Why he felt this to be the case. RP(supp) 4. To exéu_se a
juror because bf his concern that he was the only niember of his race in the entire panel in a
frial in Tacoma, Washington, where the defendant is African-American is unconstitutional.
" By excusing this juror, the state merely confirmed J uof 33’s fear that the state might prefer

that no African-American’s sat on the jury. This is not a race-neutral reason for excusing
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the juror, particularly where the state failed to follow—up and establish a bias. Excusing
Juror 33 should result in reversal of Mr. Thomas’s conviction.
6. THE TRIAL COURT ERRED IN ALLOWING THE STATE TO
INTRODUCE HEARSAY INFORMATION FROM A PAGER AND
CALLER ID BOX. :

The trial court erred in allowing the state to introduce evidence from the pager
and the residential caller ID box which allegedly belonged to Richard Geist. RP 1192-
1193. The information was hearsay because as it was introduced to establish that Mr.
Thomas put in a code “54” as an assertion that he wished Mr. Geist to return a phone call
to him or as assertions that others calied'the pager or residence because they wished to
speak to Mr. Geist or someone else who could be reached at Geist’s number.

While courts have held that, under the correct circumstances, numerical displays
on pag’éfs or caller ID boxes are not hearsay, those holdings are premised on the
conclusion that the displays are not assertive conduct made by a “person.” See, e.g.,
Bowe v. State, 785 So.2d 531 (2001). In Bowe, the court held that testimony about the
numerical display Was not hearsay where the display was not made by a “person” and
where the message on fhe “hello line” was not introduced for the truth of the matter
asserted — that the sender actually wished to pufchase particular quantities of drugé —but
siniply to show what use was made of the pager. The court noted that if the méssage on
the “hello line” had been intended as an assertibn it would be hearsay. Bowe, 785 S. at
532; State v. Collins, 76 Wn. App. 496, 886 P.2d 43 (1995)(samej.

| Here, all of the evidence was introduced as assertive conduct to prove the truth of

the matter asserted: that particular people called to speak with Mr. Geist or with someone

at his residence. Further, the evidence of the code “54” was introduced to show that Mr.
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Thomas put that number into Mr. Geist’s pager as an assertion that he had called and
wished Mr. Geist to call him back. This was pure hearsay, an out-of-court statement
introduced to prove the truth of the matter asserted. ER 801.

Justas a typemiter, pencil or computer is not a “person,” any message written
through any of these means should not be insulated from exclusion under the hearsay .
rules if the importance of the message is that it is ah assertion of a person through a
mechanical or electronic means. While a computer is capable of being programmed to
produce and transmif a message automatically and the telephone cdmpany has a
- mechanical means of generaﬁng phone numbers and displaying them on a caller ID or
pager, this does nét happen unless an actual person dials a number or leaves a coded
message. When the numerical displays are introduced to prove the assertions that
particular people not only dialed Mr. Geist’s number but did so because they wished to |
have a conversation witﬁ him at é particular time, then the information is a staterﬁent by' a.
person introduced to prove the truth of the matter asserted, i.e., hearsay. It should not be
excluded because a machine generated the information any more than any Writ_ten
assertion recorded by some ﬁechmical means. The trial court erred in not excluding .
informafion from the caller vID box and pager as hearsay. |

7. THE TRIAL COURT ERRED IN PERMITTING THE STATE TO

INTRODUCE REMBERT’S STATEMENT AS AN EXCITED
UTTERANCE GIVEN THAT HE WAS NOT CREDIBLE.
Edward Rembert’s out-of-court statement accusing Mr. Thomas of shooting

Richard Geist was introduced at the first trial as an excited utterance. On direct review,

the Washington Supreme Court affirmed the ruling. Thomas, 150 Wn.2d at 854-856.
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On remand, the defense moved to exclude Rembert’s statement on a grounds not
considered by the Supreme Coui*t, that Rembert was not a credible witness. RP 976-978.

Defense counsel, on remand, specifically relied on the case of State v. Chapin, 118

Wn.2d 681, 826 P.2d 194. (1992). |
In @p_ig, the Washington Supreme Court recognized that the mental condition
- of the declarant and his history of fabrication is relevant to the determination of whether
an out—of-coﬁrt statemer_fc is admissible as an excited utterance. Chapin, 118 Wn.2d at
690-691. As defense cbunsel argued on remand , Rembert had a long criminal histbry
including crimes of dishonesty. RP 977, 1097, 1587. Additionally, he had reneged on
‘his promise to the sta;ce to tesﬁfy at trial. RP 977. He also had the strongest possible
motive to cast the blame on someone other than himself. |

As held by.the Chapin court, the longer the time between the alleged startling
event and the statement, the greater the need to show that the statement was not a product
of réﬂection. Chapin, at 688. Furthe'r, _if the declarant engages in normal activity in
between the time of .the event and the statement, the statemént is less likely to be an -

- excited utterance. Chapin, at 689.

Here, in addition to the significant lapse of time, there was a great deal of
purposeful and intentional activity — under the state’s theory of the case — which Refnbert
participated in after the startlinig event. He allegedly helped mox}e the body, got into the
van and traveled to Mr. Geist’s apartment, entereci, helped look fof money and then got

back into the van. According to the state he took money and provided Mr. Thomas with

clothing after the van was burned.
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The introduction of Rembert’s statement through the testimony of Desiree
Azevedo was highly prejudicial.- Under ER 403, given the court’s instruction to the jury
effectively preventing the jury from considering whether Rembeft or _Mr. Thomas shot
Mr. Geist, there was no probative value to the evidence to be weighed against the
prejudicial impact. Given the court’s instruction f_emoving the issue of who shot Mr
Geist from the jury’s consideration as' well as Rembert’s lack of credibility, this Court
should revisit the issue of the admissibility of Rernbert’s stlatement as an excited
- utterance and hold that the triai court erred in admitting the statement on remand. |

8. THE TRIAL COURT ERRED IN PERMITTING THE STATE TO

- INTRODUCE ER 404(b) EVIDENCE IN THE GUISE OF
ESTABLISHING A WITNESS’S STATE OF MIND WHERE THE
WITNESS’S STATE OF MIND WAS NOT MATERIAL AND THE
EVIDENCE DID NOT FIT WITHIN THE STATE OF MIND
EXCEPTION.

Alexandra Toomah testiﬁe_d that Lynette told her about the incident with Mr.
Geist and that she ultimately called Crime Stoppers anonymously to report the.
conversation. RP 380-383. Over defense hearsay objection and objec‘uon that Ms.
Toomah’s credibility had not been attacked, the state was permitted to introduce evidence
. that she waited a number of months to call Crime Stoppers because she was afraid for -
Lynette. RP 382. 'According the Ms. Toomah, Lynette told her that Mr. Thomas had
‘taken her to a dead end road and threatened to kill her and the beby. RP 382, 387. The
court ruled that. the testimony was relevant to Ms.‘Toomah’s state of mind and not
admitted for the truth of the matter asserted. RP 386-387. This was error. It was

hearsay that did not fit within the state of mind exception. Moreover, Ms. Toomah’s state

of mind was not at issue. The evidence should have been excluded under ER 404 (b).
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The evidence was clearly ER 404(b) evidence of an alleged prior bad act by Mr.
' Themas. Nevertheless, the trial court made none of the required findings for adfnitﬁng
this ER 404(5) evidence; the court did not find that it happeﬁed more iikely than not, did
not identify a material issue which the evidence was admissible to establish and did not
balance the probative value of the evidence against its prejﬁdicial impact. In particular,
Ms. Toomah’s credibility had not been ‘attacked because she waited to tell the police what
she allegedly heard; and, in any event, her reason for not reporting the conversation -
earlier was not a material issue at trial. Whatever probative value the evidence had was
‘outweighed by the overwhelming and unfair prejudice of the evidence.

Even if the evidenee was somehow relevant, Ms. Toomah had no first-hand
knowle'dge of any threat by Mr. Thomas. Neither his alleged threat, nor Lynette’s out-of-
court statement aéserting that Mr. Thomas had threatened her was admissible to establish:

. Ms. Toomah’s state of mind. Neither constituted a statement by Ms. Toomah of her.then--
existing state of mind. Moreover, prior bad acts of a defendant are not admissible under
the state of mind exception.

Evidence of other uncharged, alleged misconduct by a defendant in a criminal ease
is never admissiBle to show that a defendant is a "criminal tylee" who is therefore more
likely to have committed the crime charged, nor is 1t admissible to prove the character of a
person to show that he or she acted in conformity therewith during the alleged crime, or that
" he or she had the propensity to commit the crime._ State v. Lough, 125 Wn.2d 847, 853, 889

P.2d 487, 489 (1995); ER 404(b).

ER 404(b) provides:
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(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or acts is
not admissible to prove the character of a person in order to show action in
conformity therewith. It may, however, be admissible for other purposes, such as
proof of motive, opportunity, intent, preparatlon plan, knowledge, identity, or
absence of mistake or accident.

In deciding the admissibility of evidence under ER 404(b), the trial court must first
determine whether the alleged misconduct has been proven by a preponderance of the
evidence. State v. Tha_rpl , 96 Wn.2d 591, 594, 637 P.2d 961 (1981). If there is sufficient
proof, then the court must follow a tllree—part analysis: First, the court must identify the

purpose for wh1ch the evidence will be admitted. State v. Salterelli, 98 Wn.2d 358, 361-362,

655 P.2d 697 (1982). Second, the evidence must be materially relevant, under ER 401 and
ER 402, and necessary to prove an essential ingredient of the crime charged. Salterelli, at
361-362. For this‘ second condition to be satisfied, the purpose for admitting the evideﬁce
must be of consequence to the action and make the existence of the identified fact more

' vprobable. State v. Dennison, 115 Wn.2d 609, 628, 801 P.2d 193 (1990). Third, pursuant to:

ER 403, the court must balance the probative value of the evidence against’ any unfair"
prejudicial effect the evidence may have upon the ﬁ_nder of fact. Salterelli, 98 Wn.2d at"

©362-366. -
"Because substantial prejudicial effect is inherent in ER 404(b) evidence, uncharged

offenses are admissible only if they have substantial probative value." Lough, 125 Wn.2d at

.863. Doubtful cases should be resolved in favor of the defendant. | State v. Smith, 106
Wn.2d 772,776, 725 P.2d 951 (1986). | |

Here, the court made no ﬁndirig that the prior bad act had been established, by a
preponderance of the evidence. Lynette had, in fact, told the police herself that the incident
- involving a threat had nothing to do with the incident and. was something Mr. Thomas said
because he was jealous. RP 325. Second, Ms. Toomah’s state of mind based on her -

concern for Lynette based on a story Lynette told about something Mr. Thomas allegedly
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did was hardly of consequence to the action. Given thét Ms. Toomah’s credibility had not
been attacked—because of her not immediately reporting the conversation — the issue was
not only entirely collateral it was not even in dispute at trial. |

Further, even assuming that Ms. Toomah's state of mind was relevant, hearsay
étatements about the conduct of the defendant are not admissible under that exception. S’[ﬂ

V. Parr; 93 Wn.2d 95, 103-104, 606 P.2d 263 (1980); In re Dependency of Penelope B., 104

Wn.2d 643, 709 P.2d 1194 (1985) (testimony of a child’s thérapist concerning responses to
quéstion about what the child’s father had done to her was excluded as statements of past
states of mind). ER 803(3) permits only the introduction of a “statement of the declarant’s
then existing state of mind, emotion, sensation, or physical condition (sucil as intent, plan,
motivé, design, mental feeling, pain, and bodily health), but not including a statement of “
memory or belief to prove fhe fact remembered or believed . : . Thus, at most, the state of
- mind exception would ioermit Ms Loomah to report a hearsay statement describing her stété?:(
of mind at a relevant time, presumably at the time she heard Lynette’s description of the
incident. - Instcad,‘ Ms. Loomah reported something Lynette had told her Mr. Thomas did.
None of this is a statement of a declarant’s then existing 'state of mind. Thus, even if the
evidence had been admissible under ER 404(b), there was no heérsay véxception authorizing
its admission; |

The testimony was unfairly prejudicial. It was nothing less than an 'allegation that
Mr. Thomas was a bad person who threatened the lives of his wife and child. Given that the
state was attempting to prove that Mr. Thomas co‘mmitted a murdér to conceal a crime or
the identity of a person committing the crime, tﬁe evidence couid not have b'eén more

unfairly prejudicial. Even though the trial court gave a limiting instruction, the jury would
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likely have viewed it as proof that he was the type of person to have committed the charged

aggravating circumstances.

The analysis of the Court of Appeals in State v. Escalona, 49 Wn. App. 251, 742

P.2d 190 (1987), is illuminating. The Escalona Court reversed a conviction for second
degree assault with a deadly weapon based on an inadvertent statemént indicating that the -
defenda.lii; had been convicted of a prior crime involving a stabbing. This Court reversed
even tiiough ihe trial court struck the statement and instrucited the jury to disregard it. The
Escalona court noted that: - |
~ While it is presumed that juries follow instructions, see [SLM]
Weber [99 Wn.2d 158, 659 P.2d 1102 (1983)], no instruction can. "remove

the prejudicial impression [created by evidence that] is inherently prejudicial
and of such a nature as to likely impress itself upon the minds of the jurors."

State v. Escalona, at 256. The Escalona court held that a prior conviction for having
"stabbed someone" was inherently prejudicial and of the type likely to impress. It 'Waslikely"
to impress because it was logically if not legally relevant to the issue of whether the |
defeiidant committed a similar crime. Escalona, at 256.

The erroneous admission of the evidence should require reversal of Mr. Thomas’s
aggravating factors. The inference that Mr. Thomas must have committed the crime to
conceal his identify as a person involved in the crime because he had threatened someone
else who he felt might reveal his identity was logically if not legally relevant and of the type |

of evidence likely to impress the jurors. The error was not cured by a limiting instruction.
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9. CUMULATIVE ERROR DENIED MR. THOMAS HIS STATE AND
FEDERAL CONSTITUTIONAL RIGHTS TO A FAIR TRIAL.

It is well settled that the combined effects of error may require a new trial, even
when those errors indlvidually might not require reversal. State v. Coe, 101 Wn.2d 772,

789, 684 P.2d 668 (1984); United States v. Preciado-Cordobas, 981 F.2d 1206, 1215 n.8

(11th Cir. 1993). Reversal is required where the cumulative effect of several errors is so

prejudicial as to deny the defendant a fair trial. Mak v. Blodgett, 970 F.2d 614 (9th Cir.

©1992); United States v. Pearson, 746 F. 2d 789, 796 (11th Cir. 1984). Here, the numerous

errors alone, and certainly cumulatively, denied Mr. Thclmas his state and federal
constitutional rights to a fair trial.
E.  CONCLUSION

Appellant respectfully submits that his‘ conviction for aggravated. murder should be"
reversed and the enhanced senténce for aggravated murder dismissed. |

DATED this 25’" day of %M_&, 2006.

Respectfully submitted,

Attorney for appellant -

06 g Mg b

Mark Lanané/ga WsBA 2&715
Attorney for appellant
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INSTRUCTIONNO. [

It is your duty to determine which facts have been proved in this case from the evidence
produced in court. it also is your duty to accept the law from the court, regardless of what you
pcrsonally believe the law is or ought to be. You are to apply the law to the facts and in this Way
i B g, T e e

The order in which these instructions are given has no si gﬁiﬁcance as to their relative
imi:ortancé. The attorneys may properly discuss any specific instructions they think are
particularly significant, You should consider the instructions as a whole and should not place
undue emphasis on any particular instruction'.or part thereof. |

The defendant has been convicted of the crime of murder in the first degree. You are not
to consider the finding of guilt to murder in the first degree.as procf of the questions submitted to
you on the special interrogatory and the special verdict form.,

The only evidence you are to consider consists of the testimony of the witnesses and the
exhibits admitted into evidence. It has been my duty to rule on the admissibility of evidence.
You must not concern yourselves with the reasons for these rulings. You will disregard any
evidence that either was not admitted or that was stricken by the court. You will not be provided
with a written copy of testirriony during your deliberations. Any exhibits admitted into evidence
will go to the jury room with you during your deliberations,

In determining whetﬁer any proposition has been proved, you should consider all of the
evidence i;moduced by all parties bearing on the question. Every party is entitled to the benefit

..Of the evidence whether produced by that party or by anotherparty, e

You are the sole judges of the credibility of the withesses and of what weig};t is to be

given the testimony of each. In chsic_ie;ing the testimony of any witness, you may take into
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account the opportunity and ability of the witness to observe, the witness' memory and manner
while testifying, any interest, bias or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence, and any other factors that bear on
believability and weight.

i aitomneys Teriarke, statements and arguments are intended to help you understand
the evidence and apply the law. They are not evidence, Disregard ény remark, statement or
aigument that is not supported by the evidence or the law as stated by the court,

The attorneys have'theNright and the duty to make any objection; that they deem
appropriate. - These objections should not influence you, and you shounld make no assumptions
because of objections by the attorheys.

| The law does not permit a judge to comment on the evidence in any way. A judge
comments on the evidence if the judge indicates, By words or conduct, a-personal opinion'as to
the weight or believability of the testimony of a witness or of other evidence. Although I have
not intentionally done so,A if it appears to 'you. that I have made a comment during the trial or in
giving these instructions, you must disregard the appareﬁt comment entirely,

You have nothing whatever to do with any punishment that may be imposed in case of a
viclation of the law. The fact that punishment may follow conviction cannot Be considered By
~ you except insofar as it may tend to make you careful.

You are officers of the court and must act impartially and with an earnest desire to
determine and declare the proper verdict. Throughout your deliberations you will permit neither

_ sympathy nor prejudice to influence your verdict,
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INSTRUCTIONNO. 2
- The defendant has béen found guilty of premeditated rhilrc!er in the first degree. You
must now determine whether any of the following agérav'ating circumstances exist:

The defendant committed the murder to conceal the cémmission of a crime or to protect
o conces! the denly of any person commiting a ime, o, T

The murder was committed in the course of, in furtherance of, or in immediate flight
from robbery in the first or second degree, or residential burglary.

The State ha.é the burden of proving the existence of an aggravating circumstance beyond -
areasonablie doubt. In order for you to find that there is an aggfavaﬁﬁg circumstance in this
case, you must ‘Lmanimous]y agree that the aggravating vcircu‘mstance has been proved beyoﬁd a
reasonable doubt.v

You should consider each of the aggrayaling circumstances above separately, If you

unanimously agree that a specific aggravating circumstance has been proved beyond a

reasonable doubt, you should answer the special verdict "yes" as to that circumstance,
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STATE OF WASHINGTON, :
Plaintiff, CAUSE NO. 99-1-00397-9
COVELL PAUL THOMAS " | ‘Sstciat- VRIS ,
» AGGRAVAT]NG CIRCUMSTANCES \__/
Defendant.

' We, the jury, make the following answers to the questions submitted by the court;
QUESTION: Has the State proven the existence of the following aggravating circumstances
beyond a reaso’nable doubt? |

(1) = Didthe defendant commit the murder to conceal the commission of a crime or to protect
or conceal the identity of any person committing a crime?

ANSWER:' \/L'j

(2)  Did the defendant commit the murder in the course of, in ﬁmherance of, or in immediate
ﬂlght from robbery in the first degree?

ANSWER: YES
0)"

3) Did the defendant commit the murder in the course of, in furtherance of, or in immediate
flight from robbery in the second degree? : ’

ANswER: 155
-
(4)  Did the defendant commit the murder in the course of; in furtherance of, or in immediate
flight from residential burglary? , ‘
\/,—
ANSWER; (&S
<@/No)

Z, g;,_\
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DEFENSE THEORY OF THE CASE INSTRUCTION )
PROPOSED ALTERNATIVE NUMBER 1

INSTRUCTION NO.

""Two persons, Edward Rembert and Covell Thomas, have been charged as accomplicesto

the charge of aggravated murder in the first degree.

The law requires that when two or more persons are accused of the crime of aggravated -
- murder in the first degree, the State must prove beyond a reasonable doubt that;
* (1) the defendant was a major participant in the acts that caused the death of the victim, and

(2) each of the aggravating circumstances specifically applies to the defendant,

The law does not allow for the motivations and intentions of one defendant to be attributed

to another defendént.

Fuﬁhennore, in order to convi_ct Cové]l Thomas of the alleged aggravating factors; the‘State
must prove beyond a reas;onable doubt that:

(1) the Defendant’s major participation in the acts that caused thc' death of Richard Geist
were to conceal the commission of the crime or conceal the identity of the person

committing the cnme or

~ (2).the Defendant’s major participation in the acts that caused the death of Rlchard Geist

cu(wtas in ﬁmherance of or unmedlate ﬂlght from robbery, or
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tB) the Defendant’s major participation in the acts that caused the death of Richard Geist

was in furtherance of, or immediate flight from a residential burglary,

It is the defense theory that Edward Rembert, and not Covell Thomas, intentionally shot
- Richard Geist; and Covell Thomas had no foreknowledge that Edward Rembert was going """

to shoot Richard Geist,

Therefore, if the State has not proven beyond a reasonable doubt that Covell Thomas did
act with the same intent or share the same motivation as Edward Rembert when Rembert
shot Richard Geist, then aggravating circumstances as set forth in Instruction Number

do not apply to Covell Thomas.

1t is also the defense theory that Covell Thomas did not share the same mental state to
-“intentionally rob” Richard Geist of his monéy or vehicle, Likewise, it is the dcfcﬁse
theory that Covell Thomas did not enter the residgncc of Richard Geist wit_;]ﬁ the intent to
commit a crime in the residence. Therefore, if the State has not proven beyond a reasonable
doubt that Covell Thomas did act witl; the same intent or share the samée motivation as
Edward Rembert when Rembert shot Richard Geist, then aggravating circumstances as set

forth in Instruction Number do not apply to Covell Thomas.

In re the Personal Restraint Petition of Howerton} 109 Wn.App. 494, 36 P.3d 565 (2001)
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DEFENSE THEORY OF THE CASE INSTRUCTION
PROPOSED ALTERNATIVE NUMBER 2

INSTRUCTION NO.

"""Two persons, Edward Rembert anid Covell Thomas, have been ‘charged E's""éﬁéé'iﬁﬁfiééé to T
the charge of aggravated murder in the first degree. The law does not allow for the

motivations and intentions of one defendant to be attributed to another defendant.

| Furthermore, in order to convict Covell Thomas of the alleged aggravating factors, the State
must prove beyond a reasonable doubt that: Q

v v :
(1) the Defendant caused the death of Richard Geist ware to conceal the commission of the
crime or conceal the identity of the person committing the crime; or
(2 the Defendant caused the death of Richard Geist in furtherance of, or immediate flight
from robbery; or

(Y |

(3) the Defendant caused the death of Richard Geist ¥@s in furtherance of, or immediate

flight from a residential burglary.

- Itis the defense theory that Edward Rembert, and not Covell Thbmas, intentidnally shot
Richard Geist, and Covell Thomas had no foreknowled ge that Edward Rembert was going

to shoot Richard Geist.

Therefore, if the State has not proven beyond a reasonable doubt that Covel] Thomas did

act with the same intent or share the same motivation as Edward Rembert when Rembert




shot Richard Geist, then aggravating circumstances as set forth in Instruction Number

do not apply to Covell Thomas.

It is also the defense theory that Covell Thomas did not share the same mental state to
-*intentionally rob™ Richard-Geist of his money or vehicle: " Likewise; it is the défense ™ ™
theory that Covell Thomas did not enter the residence of Richard Geist with the intent to

commit a crime in the residence. Therefore, if the State has not proven beyond a reasonable
doubt that Covell Thomas did act with the sa;ne intent or share the same motivation as

Edward Rembert when Rembert shot Richard Geist, then aggravating circumstances as set

forth in Instruction Nurriber do not apply to Covell Thomas.

Inre the

Personal Restraint Petition of Howerton, 109 Wn.App, 494, 36 P.3d 565 (2001)
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- DEFENSE THEORY OF THE CASE INSTRUCTION
PROPOSED ALTERNATIVE NUMBER 3-a |

INSTRUCTION NO,

Two persons, Edward Rembert an_d Covell Thomas, have been charged as accomplices to
the charge of aggravated murder in the first degree. The law does not allow for the .

motivations and intentions of one defendant to be attributed to another defendant. _

Furthermore, in order to convict Covell Thomas of the alleged aggravating factors, the State
must prove beyond a reasonable doubt that: ' v
Jut :
(1) the Defendant caused the death of Richard Geist Wete to conceal the commission of the
crime or conceal the identity of the person committing the crime; or
(2) the Defendant caused the death of Richard Geist in furtherance of, or irhmediate flight
from robbery; or '
: LS : ,
(3) the Defendant caused the death of Richard Geist s in furtherance of, or immediate

- flight from a residential burglary.

lu re the Personal Restraint Petition of {Iowerton, 109 Wn.App, 494, 36 P.3d 565 (2001)
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DEFENSE THEORY OF THE CASE INSTRUCTION
'PROPOSED ALTERNATIVE NUMBER 3-b

INSTRUCTION NO.

It is the defense theory that Edward Rembert, and not Covell Thomas, intentionally shot |
Richard Geist, and Covell Thomas had no foreknowledge that Edward Rembert was

going to shoot Richard Geist,

Therefore, if the State ﬁas not proven beyond a reasonable doubt that Covell Thomas did

act with the same intent or share the same motivation as Edward chnBert when Rembert '_

shot Richard Geist for the purposed of concealing the commission of another crime or the
~ identity of a person committing a crime, then aggravating circﬁmsfances as set forth in

| Instruction Number . do not apply to Covell Thomas.

5 " Inrethe Personal Resiraint Petition of Tfimieﬂ?m,' 109 Wn.App. 494, 36 P.3d 565 (2001)
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DEFENSE THEORY OF THE CASE INSTRUCTION
PROPOSED ALTERNATIVE NUMBER 3-c

INSTRUCTION NO.

[t is also the defense theory that Covell Thomas did not share the same mental state to
“intentionally rob” Richard Geist of his money or vehicle.

Therefore, if the State has not proven beyond a reasonable doubt that Covell Thomas did
act with the same mtent or share the same motivation as Edward Rembert when Rembert
shot Richard Geist to mtentwnally rob Richard Geist, then aggravatmg circumstances as

set forth in Instruction Number do not apply to Covell Thomas.
b,

In re the Personal Restraint Petition of ‘Howerton, 109 Wn.App. 494, 36 P,3d 565 (2001)
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DEFENSE THEORY OF THE CASE INSTRUCTION
PROPOSED ALTERNATIVE NUMBER 3-d -

INSTRUCTION NO,

" Ttis the defense theory that C&Vell THomES did niot énter The residence of Bichard Geist

* with the intent to commit a crime in the residence.

Therefore, if the State has not proven beyond a reasonable doubt that Covell Thomas did
act with the same intent or share the same motix}gtion as Edward Rembert when Rembert
shot Richard Geist to enter deist_'s residence fo commit a crime in the residence, then
aggravating circumstances as set forth in Instruction Numbgr__ do not apply to Covell

Thornas,

In re the Personal Restraint Petition of Howertan, 109 Wn.App. 494, 36 P.3d 565 (2001)




