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I. IDENTITY AND INTEREST OF AMICI

Amici are Professor Karen Weaver, an Insurance Law instructor at
* the University of Washington School of Law,' local insurance coverage
lawyer, and expert, along with the Interested London Market Insurers
(collectively “Amici”).> Amici are familiar with the scope of the
arguments presented by the parties, having reviewed all briefing and the
underlying decision in this case. They file this brief as friends of the
Court to provide a broader perspective for this Court to consider when

deciding this matter.
IL. ISSUES TO BE ADDRESSED

-Amici urge this Court to provide a clear declaration of ‘Washington
law to affirm claim handling techniques that allow the insuring mechanism
to operate in the best interest of the public. Specifically, Amici ask this
Court to confirm that a coverage determination based upon a reasonable
interpreiation of Washington law cannot support a cllaim of bad faith.

Amici further ask for confirmation that whether an interpretation of

! Professor Weaver’s title is Part-Time Lecturer in Insurance Law, and she has held this
position for sixteen years. During that time, she has been the University’s only lecturer
specific to Insurance Law. Positions taken in this brief, however, may not be attributed to
the University of Washington as an institution. -

? Additional details about Amici are set forth in detail in the Motion for Leave to File this
Brief that is being filed simultaneously herewith.



Washington law is “reasonable” is a question of law to be decided by the

court, and is not a question of fact for a jury.
III. STATEMENT OF THE CASE

For the purpose of this brief, Amici rely upon the statement of
facts set forth in the underlying Court of Appeals decision. See Am. Best
Food, Inc. v. Alea London, Ltd., 138 Wn. App. 674, 158 P.3d 119.(2007).

IV. ARGUMENT

This Court has been asked to address whether an insurer’s
determination of no coverage under Washington law is unreasonable as a
matter of law due to the existence of non-WashingFon “authorities contrary
to its position.” Consistent with the laudable purposes that underlie
liability insurance and the practical need for bright line rules, Amici
réspectfu]iy request that this Court hold as follows: 1) a coverage
determination based upon Washington law is reasonable as a matter of
law, notwithstanding commentary and holdings from foreign courts, and
2) where, as here, an insurer’s coverage determination is not unreasonable,
frivolous, or unfounded, allegations “of bad faith are appropriately
dismissed by the court as a matter of law.

A. Insurance Contracts Reflect a Necessary Balance Between
Covered and Non-Covered Claims.

The mechanism of insurance is critical to business operations in

our society. It is an inherent and necessary feature of each insurance



contract that it cover certain risks and exclude others, with the price of
coverage being a function of its scope. In selecting from available
coverage, consumers of insurance make reasoned choices that balance
their risk tolerance with cost. Ultim»ately, businesses and individuals
contract with insurers to transfer some — but not all — of the risks they face
in exchange for a market-set premium.3 Premiums paid by participaﬁts are
“pooled” for purposes of establishing a common fund for use in
responding to losses of the type insured against.* Insurers, in turn, use
these funds to respond to those losses that fall within the scope of the
specific coverage selected by policyholders, as outlined in the insurance
contfacts. Conversely, they do not respond to those losses that fall outside
of the parties’ insurance contracts. This distinction between covered and
non-covered claims results in premiums that are affordable, while ensuring

the ability of the “pool” to respond as agreed.

¥ Businesses and individuals may opt in or out of certain available coverages based upon
cost concerns and/or risk tolerance determinations. This is part of the decision-making
process called “risk management.” See generally, C.A. Williams, G. Head, R. Horn,
G.W. Glendenning, PRINCIPLES OF RISK MANAGEMENT AND INSURANCE, Vol. I (2d ed.
1981). See App. A, attached hereto. If the Court desires a copy of this resource, Amici
will provide it.

4 C. Arthur Williams, et al., define the insurance mechanism as “a social device under
which two or more (generally many more than two) entities make or promise to make
contributions to a fund from which the insurer promises to make certain cash payments or
render certain services to those contributors who suffer accidental losses.”
C.A. Williams, et al., supra note 3, at 224 (included in App. A).



Simply étated, some liability exposures are covered and some are
niot. While insurers must be held to their bargain when a given risk has
been transferred, théy must also be allowed to decline to respond to risks
that were not transferred. To require otherwise would either result in
iﬁsufﬁcient fﬁnds to pay covered losses, or would require premiums to be
higher than required by the risks defined in the insurance contract. Either
of thése resuIvts would damage the premium-paying public.

In an effort to provide policyholders with all the benefits the;y did
purchase — without penalizing the pool by paying for losses for which no
premiums were contributed — insurers analyze each loss to determine if it
falls within the coveragé purchased. For insurers doing business in
Washington, this means, first and foremost, close consideration of the |
wording of the insurance contract at issue. In certain situations, this may
also include the consideration of applicable state statutes and published
decisions from this Court and the Court of Appeals that shed light on how
Washington state has construed material contractual terms in the past. As
each set of “loss facts” is by definition unique, even “black letter”
pronouncements of law on a given point are rarely an exact match to
differing factual scenarios. Insurers are thus not infrequently called upon
to derive guiding principles from Washington law in the conduct of their

business.



This claim consideration process can and very often does result in

a determinati.on of coveragé. Conversely,'unambiguous policy language
can and sometimes does result in a determination that the insurer has no
obligation to respond to a given claim. See, e.g., Woo v. Fireman’s Fund
Ins. Co., 161 Wn.2d 43, 62, 164 P.3d 454 (2007) (where there was no case
law dil"ectly on point, concluding that the insurer “had no duty to defend
under Woo’s employment practices liability provision because [the]
complaint clearly did not allege actions that met the definition of wrongful
discharge under the policy.”); Standard Fire Ins. Co. v. Blakeslee, 54 Wn.
App. 1, 4, 771 P.2d 1172 (1989) (concluding that the insurer had no duty
to defend against sexual assault allegations that are not part of the practice
of dentistry, despite the absence of Washington precedent precisely on
point). This process, whereby insurers assess and then meet their
obligations based upon an existing contractual and legal framework, is an

essential feature of insurance.

B. Insurers Conduct Their Business Following Strict Guidelines.

In assessing their contractual and legal obligations, insurers must,
of course, “deal fairly with an insured, giving equal consideration in all
matters to the insured’s interests.” Tank v. State Farm Fire & Cas. Co.,
105 Wn.2d 385-86, 388, 715 P.2d 1133 (1986). Insurers must not make a

coverage determination that is “unreasonable, frivolous, or unfounded.”



Smith, 150 Wn.2d at 485 (quoting Overton v. Consol. Ins. Co., 145 Wn.2d
417, 433, 38 P.3d 322 (2002)). I an insurevr violates these fundamental,
“black letter” rules, Washington law imposes punitive penalties, including
coverage by estoppel, the imposition of unlimited treble damages under
~RCW 48.30.015(1),% and Olympic Steamship fees. See Kirk v. Mt. Airy
Ins. Co., 134 Wn.2d 558, 561, 951 P.2d 1124 (1998); Olympic Steamship
Co., Inc. v. Centennial Ins. Co., 117 Wn.2d 37, 811 P.2d 673 (1991).
Despite the requirement that they always make careful and
reasonable coverage assessments, insurers do have a recognized right to be
wrong without being in bad faith. Transcontinental Ins. Co. v. WPUDUS,
111 Wn.2d 452, 471, 760 P.2d 337 (1988) (“A.denial of coverage based
on a reasonable interpretation of the policy is not bad faith, ... and even if
incorrect, does not violate the Consumer Protection Act if the insurer’s
conduct was reasonable.”). “Acts performed in good faith under an
arguable interpretation of existing law do not constitute unfair conduct
violative of the consumer protection law.” Leingang v. Pierce County
Medical Bureau, Inc., 131 Wn.2d 133, 155, 930 P.2d 288 (1997); see

Felice v. St. Paul Fire & Marine Ins. Co., 42 Wn. App. 352, 361, 711 P.2d

> As RCW 48.30.015 did not become effective until after this lawsuit was filed, it does
not apply to this case. The penalties set forth in that statute may nonetheless be imposed
in other cases.



1066 (1985) (“Denial of coverage due to a debatable question of coverage
... is not bad faith.”).

When ;cm insurer makes a coverage determination that is not
unreasonable, frivolous, or unfounded, then the insurer is not in bad faith.
This remains true even if the insurer’s decision ié later deemed to be
incorrect. See, e.g., International Ultimate, Inc. v. St. Paul Fire & Marine
Ins. Co., 122 Wn. App. 736, 756 87 P.3d 774 (2004) (“[A]n insured must
show more than an incorrect denial of coverage. The insured must also
establish that the insurer acted ‘without reasonable justification’ in’
denying coverage. The test is not whether the insurer’s interpretation is
correct, but whether the insurer’s conduct was reasonable.”) (citations‘
omitted).. The reasonabléness of the insurer’s substantive legal decision
on coverage is inherently a question of law for the court, not a question of
fact for a jury of lay persons.

In this case, the insurer made a reasonable coverage
determination.® It assessed its obligations by considering and then relying
upon the unambiguous language in the involved insurance contract, the

clear allegations made against its insured as set forth in the complaint, and

% The trial court found, and the Court of Appeals affirmed, that the procedures used by
the insurer ‘met standards of good faith. The question here is whether the legal
determination made by the insurer was reasonable and not frivolous or unfounded. This
is a question of law for the court, not a question of fact for the jury. :



the best available indicators of Washington law. On this basis, the insurer
reasonably concluded that there was no coverage.
Notwithstanding the longstanding principles set forth above, the

Court of Appeals stated as follows: “The fact that [the insurer] incorrectly

determined that it had no duty to defend is evidence of bad faith.”

Am. Best Food, 138 Wn. App. at 691. In other words, despite the fact that
multiple Washington courts have provided clear pronouncements on the
issues presented,” the Court of Appeals criticized the insurer for declining
to follow case law from other jurisdictions. This was error. Where
Washington courts have passed on an issue, Washington citizens and
businesses must be able to rely upon those pronouncements without
concern for what other jurisdictions may have concluded.

.Indeed, the danger of relying on cases from other jurisdictions, as
opposed to relying on Washingﬁon precedent, is clearly illustrated in this
case. For example, the Court of Appeals relied upon the First Circuit’s
interpretation of Maine law in Bucci v. Essex Ins. Co., 393 F.3d 285,
290-91 (1st Cir. 2005),' even though the “but for” test that has been
adopted in Wéshington §vas rejected in Maine. See Am. Best Food,

138 Wn. App. at 687. It is notable that the First Circuit indicated that it

7 See Supp. Br. of Petitioner Alea, at 4-12 (discussing Washington courts’
pronouncements on the phrase “arising out of™).



Wouid have reached a different result if Maine law followed the “but for”
test. Bucci, 393 F.3d at 290-91.

Moreover, although non-Washington law that is consistent with
Washington law might ultimately be considered persuasive by a
Washington court, Washington courts are nbt compelled to adopt foreign
law. See, e.g., State v. Salavea, 151 Wn.2d 133, 144 n.9, 86 P.3d 125
(2004) (rejecting other states’ interpretations of statutes similar tb a
Washington statute); Constr. Indus. Training Council v. Washington State
Apprenticeship, 96 Wn. App. 59, 67, 977 P.2d 655 (1999) (“[W]e are not
cbmpelled to adopt a federal procedure which is at odds with the usual and
customary practice in Washington™).®  Furthermore, this Court has
expressly rejected a determination by the Court of Appeals that “[a]n
ambiguity exists when there is a difference of opinion among courts of
different jurisdictions with respect to the construction of terms in

insurance p'olicies.” Crunk v. State Farm Fire & Cas. Co., 38 Wn. App.

§ Just one of many possible examples of Washington courts reaching conclusions that
differ from non-Washington courts involves an insurance contract. Compare ACL
Technologies, Inc. v. Northbrook Prop. and Cas. Ins. Co., 17 Cal. App. 4th 1773, 1787
(1993) (concluding that “‘sudden and accidental’ unambiguously does not include
gradual pollution™), with Queen City Farms, Inc. v. Central Nat. Ins. Co. of Omaha,
126 Wn.2d 50, 82, 882 P.2d 703 (1994) (concluding that the term “sudden” is ambiguous
and that the policy’s coverage “clearly contemplates gradual events™). Note that ACL
Technologies was decided before the Washington Supreme Court decision in Queen City
Farms. Thus, had the insurer relied on California case law, even though the decision was
on all fours with the presented loss, the resulting coverage decision would have been
incorrect under Washington law.



501, 508, 686 P.2d 1132 (1984), reversed, 106 Wn.2d 23, 719 P.2d 1338
(1986).

Thus, the Court c;f Appeals’ statement that “[t]he fact that [the
insurer] incorrectly determined that it had no duty to defend is evidence of
bad faith,” standing alone, is incorrect and should be disapproved. See
Am. Best Food, 138 Whn. App. at 691. While text following this sentence
appears to qualify it, future advocates will use this sentence to suggest that
the mere fact that a decision was ultimately incorrect constitut.es bad faith.
This is not the law, nor should it be.

Moreover, if the Court of Appeéls’ réasohing 'is taken to its logical
conclusion, insurers would be obligated to deplete the premium pool by
paying logses regardless of whether they fell within the purchased
coverages; This will not benefit policyholders. Some insurers will have
no alternative other. than to reduce volume and increase pricing for
Washington risks.. Others may cease issuing policies in this state
altogether. The result will be higher premiums and less risk transfer
capacity, severely uﬁdermiﬁing the very purpose of liability insurance, i.e.,
to cover the losses that are described in the policies purchased. These

consequences will damage the public.

-10-



C. The Reasonableness of a Legal Decision Should Be Determined
as a Matter of Law.

As this Court confirmed in Smith v. Safeco Ins. Co., 150 Wn.2d
478, 486, 78 P.3d 1274 (2003), an insurer is entitled to summary judgment
if reasonable minds could not differ that its denial of coverage was based
upon reasonable grounds. There are circumstances where this
determination can and should be made as a matter of law. This case
presents just such a circumstance.

It is well establishe‘d that “quéstions of fact are to be determined by
a jury, and that all matters of law are to be defermined and declared by the
court.” Ball v. Smith, 87 Wn.2d 717, 723, 556 P.2d 936 .(1976); see Wash.
Const. art. IV, § 16 (“Judges shall nbt charge juries with respect to matters
of fact, nor comment thereon, but shall‘ declare the law.”). Examples of
decisions that are appropriately made by a jury include assessments of
credibility and evidence in order to decide facts in issue. See, e.g., State v.
Thomas, 150 Wn.2d 821, 874, 83 P.3d 970 (2004). When a fact must be
determined by a jury and the evidence is not readily understandable by the
average juror, it is appropriate for courts to allow expert testimony.
ER 702 (allowing expert testimony if “scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the

evidence or to determine a fact in issue”) (emphasis added).

-11 -



At issue in this case is an insurer’s legal determination that the
policy provides no covera‘ge under Washington law. The reasonableness
of such a determination does not turn on th.e credibility of witnesses, nor
does it depend upon questions of fact. Réther, it turns purely on
interpretation of law. Interpretation of the law is the province of the court.
See, Wash. Const. art. IV, § 16 (“Judges ... shall declare the law.”)
‘Indeed, trial courts frequently reject proffered .expert testimony of lawyers
discussing and describing Washington law regarding coverage and bad
faith because the law is the province of the court. This case offers the
opportunity for this Court to clarify that, where the claimed bad faith is the
insurer’s interpretation of the law, reasonableness of that interpretation is

the province of the court, not of the jury.9

D. This Case Affords This Court a Unique Opportunity to .
Provide Guidance.

This Court should reaffirm that insurers that reasonably rely on
Washington law in making their coverage determinations are acting in
good faith and will not be punished even if a Washington court later

disagrees with their ultimate determinations. Such a holding is consistent

? This is not to suggest that all allegations of bad faith are questions of law, Many bad
faith allegations do involve questions of fact, such as what investigation was performed,
whether such investigation was reasonable under the circumstances, etc. Rather, this rule
applies when facts are undisputed and the dispute relates solely to the insurer’s
application of law to undisputed facts, as is the case here.

-12-



with longstanding Washington law discussed herein. It also serves to
promote the availability of insurance at a reasonable price. By making
clear that it is entirely appropriate for insurers to assess the landscape of
insurance law in Washington and render good faith cieterrninations of
coverage, this Court will be supporting the parties’ mutual intent to
transfer risks under agreed parameters. This is beneficial to policyholders
and insurers alike.

For all of the reasons set forth herein, Amici urge this Court to
conclude that a coveragé determination based ‘upon 2 reasonable
interpretation of existing Washington law is reasonable as a matter of law,
-notwithstandihg the commentary and holdings of foreign courts. The
Court should also hold that where, as here, an insurer’s coverage decision
was not unreasonable, frivolous, or unfounded, all allegations of bad faith

are appropriately dismissed as a matter of law. -

V. CONCLUSION

Amici respectfully request that this Court confirm that a coverage
determination made based upon a reasonable interpretation of Washington
law is reasonable as a matter of law and cannot, in itself, support a claim
of bad faith, and that when the issue is reasonableness of a legal
interpretation, that is a question of law for the Court and not a question‘of

fact for the jury.

-13-
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