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I INTRODUCTION

Petitioner Alea London, Ltd. (“Alea”) files this combined answer
to the amicus brief filed by State Farm Fire & Casualty Company (“State
Farm”),: and the amicus brief filed by Professor Weaver and the Interested
London Market Insurers.

After fully considering the analysis of the amici and their
collective knowledge, qualifications, and expertise in insurance matters,
Alea respectfully requests that this Court hold that 1) there is no coverage
for any claim causally connected to an assault and/or battery under a
policy that “does not apply to any claim arising out of” assault and/or
battery, and 2) as a‘matter of law no bad faith claim can be sustained
where, as here, an insurer’s claim handling and coverage determination
followed Washington law.

II. STATEMENT OF THE CASE

For the purposes of this answer, Alea relies upon the statement of

the case set forth in its supplemental brief.
III.  ARGUMENT!

A. The Meaning of “Arising Out Of”’ Has Been Established.

In its amicus brief, State Farm clarifies that the “[u]se of the

efficient proximate cause rule to analyze ‘arising out of’ cases is

" In accordance with RAP 10.3(e), the scope of Alea’s answer is limited to the new |
matters raised in the amicus curiae briefs.



improper.” St. Farm Br. at 13.2 Alea agrees. As discussed at length in
Alea’s supplemental brief, the phrase “arising out of” is unambiguous and
has an established meaning under Washington law. See Alea’s supp. br. at
6-10. Alea mentioned efficient proximate cause solely for the purpose of
illustrating'a point. While it remains true that the identification of what
constitutes a superseding cause ensures that the “causal connection”
an.al-ysis is not applied in an absurd fashion, Alea agrees that this Court
should only look to established Washington law addressing the phrase
“arising out of.”

After doing so, this Court should hold that the exclusion for any
claim “arising out of” assault and/or battery bars coverage for any claim
causally connected to an assault and/or battery.

B. The Reasonableness of a Legal Determinaﬁon is an Issue of
Law to be Decided by a Court. )

Drawing from their expertise and experience in the global
insurance industry, Professor Weaver and the Interested London Market
Insurers .alsq remind this Court of the important academic and practical
distinctions between an issue of fact to be decided by a jury and an issqe

of law to be decided by a court. This Court has previously held that the

2 State Farm goes on to discuss the efficient proximate cause rule as it has been applied in
first-party property cases. Alea notes that the rule has also been applied in third-party
contexts. See, e.g., Krempl v. Unigard Sec. Ins. Co., 69 Wn. App. 703, 850 P.2d 533
(1993). :



“interpretation of an insurance policy is a matter of law.” Mut. of
Enumclaw v. Jerome, 122 Wn.2d 157, 160, 856 P.2d 1095 (1993). As
Professor Weaver and the Interested London Market Insurers point out,
whether a coverage determination made based upon, an interpretation of
Washington law is reasonable is also an issue of law to be decided by a
court. The Harris treatise on Washington Insurance Law confirms this,
explaining as follows: -
The resolution of “reasonableness” issues is dramatically different
in tort cases than in the interpretation and construction of insurance
policies. In tort cases, the trier of fact determines whether a party
was reasonable as a mixed issue of law and fact. When a court
resolves an interpretive issue as a question of law, the court itself

ascertains the meaning of the policy by giving it a practical and
“reasonable” interpretation.

Thomas V. Harris, WASH. INS. LAW, § 5.2 at 5-4 (2d ed. 2006).

Significantly, the Washington State Trial Lawyérs Association
(which describes itself as having an interest in “the rights of insureds™)
agrees that the reasonableness of an insurer’s legal determination of
coverage is an issue of law. See WSTLA Br. at 17 (“[T]he issue here
appears to be one of law for resolution by the court.”). Alea agrees.

This Court should therefore conclude that when the issue is the
reasonableness of an insurer’s interpretation of an insurance policy, that is

a question of law for the court and not a question of fact for the jury.



IV.  CONCLUSION

This Court should hold that 1) there is no coverage for any claim
causally connected to an assault and/or battery under a policy that “does
‘not apply to any claim arising out of” assault and/or battery, and 2) as a
- matter of law no bad faith claim can be sustained where, as here, an
insurer’s claim handling and coverage determination followed Washington

law.
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