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I INTRODUCTION

Recognizing the defendants’ absolute and qualified immunity is
imperative in this case, because pharmacy regulators must be allowed to
act independently and without fearing liability when they perform their
duty of ensurihg that pharmécists in Washington remain cémpliant with
health and safety laws. The imporfance of these immunities could not be
more vividly illustrated than by the health and safety violations Mr. Jones
admitted to the Pharmacy Board in Auguét of 1999. These violations

demonstrate the reasonableness of the Board’s decision to invoke a

summary suspension procedure authorized in RCW 18.130.050 (7), which

providesA prompt post-deprivation | remedies that are subject to
administrative and appellate review. ‘Tllle trial court’s decision denying
immunity to the defendants and holding that Mr. Jones’ state law tort
causes of action are not precluded by his decision not to p{lrsue available
administrative remedies is error and must be reversed.

1. REPLY ARGUMENT -

A. Mr. Jones’ Reliance on the Bare Allegations of His Complaint
and Unsupported Conclusory Statements is Insufficient to
Overcome the State’s Motion for Summary Judgment
This court has accepted review of an order denying a motion for

éur;ﬁnary jﬁdgrrnerntﬁunder CRV 56, ﬁot an ;)rcﬂler rdienyir;g a ﬁotioﬁ fdr

judgment on the pleadings under CR 12. Yet, Mr. Jones relies on mere



allegations in his Amended Complaint or unsupported conclusory
statements for many of the basic factual assertions he claims as support for
the trial court"s decision. However, as the Commissioner noted in
accepting discretionary review of this case, mere allegations do not create
genuine issues of material fact on summary judgment. Grimwood v. Puget
Sound, 110 Wn.2d 355, 359, 753 P.2d 517 (1988). “The ‘facts’ required
by CR 56 (e) are evidentiary in nature. Ultimate facts\ or conclusions of
fact "are insufficient...Likewise, conclusory statements of facf will not
suffice.” Id. (citations omitted). | Mr. Jones’ reiiance on allegations from
the Amended Complaint and other conclusory statements without
evidentiary support is improper. The specific areas where Mr. Jones’
arguments lack any evidentiary support are highlighted below.

B. Executive Director Williams is Entitled to Absolute Immunity
as a Matter of Law

~  Mr. Jones fails to demonstrate the existence of any evidence to
show ,that Executive Difector Williams engaged in conduct other than
making a decision to file a motion for summary suspension and statement
of charges, conduct for which he is entitled to absolute imlﬁunity. Mr.
Jones’ declaration makes clear that the only defendants present at the
. Vinspecltions of his pharmacy were Investigators Wene and Jeppesen, not

Executive Director Williams. CP at 212 — 218. But, to argue that Mr.



Williams was involved in some other “investigative misconduct,” Mr.
Jones rests on unsupported allegations in his complaint that “Williams
knew of and directed Jeppesen’s and Wene’s actions.” Jones’ Brief at 16-
17. These allegations, which are not supported by evidence, are
insufficient to demonstrate an issue of fact on summary judgment.

In Hannum v. Friedt, 88 Wn. App. 881, 94;7 P.Za 760 (1997), the
court held that the Director of DOL was absolutely immune for initiating
disciplinary proceedings against the plaintiff. Id. at 888. Mr. Jones
attempts to distinguish this case, by arguing that there the statutory scheme
provided the Director of DOL the authority to summarily suspend the
plaintiff s license without having to refer the matter to a quasi-judicial
authority, such as the Pharmacy Board in this case, and that she was
conferre:d immunity based on her judicial, rather thé;l prosecutorial,
autho.rit_y.- Jonés’ Brief at 23 — 26. Mr. Jones also argues, again without
any evidence, that Executive Director Williams’ role in this case was

.merely referring the disciplinary paperwork regarding Mr. Jones to an

Assistant Attorney General (AAG) for prosecution, and that Williams’

! There is no vicarious liability under 42 USC § 1983, and in order to prove
supervisory liability the plaintiff must provide evidence that a supervisor played some
“role in the constitutional deprivation. See, e.g, Menotti v. City of Seattle, 409 F.3d 1113,
1149 (9“‘ Cir. 2005). Here, there is no evidence that Executive Director Williams
personally participated in the inspections or investigation of Mr. Jones’ pharmacy in any
way, nor is there evidence that he supervised the investigators or directed them to deprive
Mr. Jones of any constitutional right. ' '



conduct is therefore not prosecutorial in nature. Id. at 21 - 23. Looking
past the fact that Mr. Jones’ contention is once again unsupported by
evidence in the record, Mr. Jones’ arguments ignore the facts and holding
of Hannum and Olsen v. Idaho State Bd. of Medicine, 363 F.3d 916’(9th
Cir. 2004). Both of these cases establish Williams® immunity, even under
the circumstances suggested by Mr. Jones’ unsnpported allegations.

In Hannum, the court conferred absolute immunity on the Director
of DOL for “initiating an administrative adjudication when she signed the
original and amended statement of chargesy and notico and order of
summary suspension” which the oomt held were “functions analogous to
those of a prosecutor.” Id at 888. Thus, it conferred absoluto immunity
based on tiie Director’s proseoutorial, not judicial, conduct.

Furthermore, Hannum illustrates that even if the sicenario alleged
by Mr. Jones — that Williams referred .Mr‘. Jones’ case to an AAG for
prosecution — were true, Williams wonld nevertheless be entitled to
absolute immunity. The Director of DOL was not the only defendant held
to be absolutely immune to the plaintiff’s claims in Hannum. An
administrator at DOL named Hamilton, who did not have the statutory
authority to effect a summary suspension of the plaintiff’s license as the
Director of DOI; did, was also tlf:foidedrabsolute proseontoijial irnmunity

where she had simply made a recommendation that a summary suspension



order be issued and that a disciplinary action against the plaintiff be filed.
Id. at 889. If Hamilton, an administrator who had no authority under the
statute to take administrative action herself, was entitled to absolute
immunity for making a recommendation to the Director to prosecute, then
Executive Director Williams is also immune, even if his role-was simply
referring the disciplinary paperwork to an AAG for prosecution, as Mr.
Jones contends.

Mr. Jones’ arguments against Executive Director Williams’
prosecutorial immunity disregard the well-settled “prosecutorial function”
test? Whether an official has statutory authority fo effect a summary
suspension without first petitioning a judicial body, or whether the official
himself signed disciplinary paperwork are not dispositive of the official’s
entitlement to absolute immunity. Tﬁus, Mr. Jones fails even to attempt to
distinguish Olsen v. Idaho Stéze Bd. of/Medz'cine, 363 F.3d 916 (9™ Cir.
2004), in which the Ninth Circuit conferred absolute imfnunity on ‘both the
Executive Director of the Idaho Medical Board and its counsel in a § 1983

procedural due process action premised on the initiation of disciplinary

2 In determining whether absolute immunity applies, the court considers the’
nature of the function performed, not the identity of the actor who performed it. Musso-
Escude v. Edwards, 101 Wn. App. 560, 573, 4 P.3d 151 (2000). The decision to initiate
disciplinary proceedings has been recognized as a prosecutorial function for which an
agency official is entitled to absolute immunity. Hannum, 88 Wn. App. at 888-89.



proceedings against the plaintiff, an Idaho physician’s assistant. Id. at
925-26.%

C. All Defendants Are Entitled to Qualified Immunity as a Matter
of Law

Investigators Wene and Jeppesen did not engage in any conduct
that implica’;ed a procedural due process right and are therefore qualiﬁedly.
immune. Furthermore, all of the defendants are qualifiedly immune,
because Mr. Jones admitted to serious he;alth and safety violations. A
reésonable public official could have believedi that an emergency
justifying the legislatively autho;ized summary suspension pro;:edure did
not violate his right to procedural due process in this situation. |

1. Mr. Joi;és’ First Motion to Strike Should Be Denied,

Because the State Raised all Issues Relating to the
Defendants’ Qualified Immunity in the Trial Court

Mr.‘ Jones’ assertion that issues relating to the individual

defendants’ qualified immunity were not raised in the trial court is belied

~ by the record. The issues Mr. Jones claims were not raised below —

whether there is any evidence that the defendants engaged in the conduct

3 Like Mr. Jones, the plaintiff in Olsen chose not to exhaust the available
administrative remedies, voluntarily dismissing her administrative appeal and electing
instead to file a lawsuit. Olsen, 363 F.3d at 928. In affirming the trial court’s finding of
absolute immunity, the Ninth Circuit disapproved of the plaintiff’s decision to forgo the

administrative procedures available, noting that this “litigation strategy is...in direct

contravention of the policy behind absolute immunity: Absolute immunity aids in the
‘discouragement of collateral attacks, thereby helping to establish appellate procedures as
the standard system for correcting judicial error.”” Id. at 928-29 (quoting Forrester v.
White, 484 U.S. 219, 225, 108 S.Ct. 538, 98 L.Ed.2d 555 (1988)).



he alleges and whether his right to a pre-deprivation hearing was clearly
established — are the essential questions that are necessarily raised in any
motion for summary judgment that is premised on qualified immunity.
-Further, the parties’ summary judgment and reconsideration memoranda,
“which We;re considered by the trial court, plainly briefed these issues.

The State’s motion for summary judgment indicated that one of the
issues before the trial court was simply, “Must All Mr. Jones’ Claims Be
Dismissed Because the Defendants are Entitled té Absolute, Statutory,
and/or Qualified Immunity?” CP at 440. In briefing qualified immunity,
both the State’s summary judgment motion and reply brief sét outAthe
standard to be applied by a cquzt considering the fssue, which plaées the
burden on the plaintiff to shc;w that the defendarﬁ committed a
constitutional violation that waé “clearly established” at the time of the
events in question. CP at 153 — 159, 450 — 51. The State also briefed the
summary judgfnent standard, which requires the plaintiff, as the non-
mo.\/ing party, to present admissible evidence to demonstrate a genuine
issue of fact and not to rely on unsﬁpported or conclusory allegations. CP
at 155 - 56, 441 —42. Mr.] onés’himself devoted an éntire section of his
summary judgment opposition brief to argue that his right to a pre-

deprivation hearing was clearly established. CP at 201.



Armendariz v. Penman, 31 F.3d 860 (9™ Cir. 1994), partially
reversed en banc, 75 F.3d 1311 (9th Cir. 1996), a case Mr. Jones heavily
relied on in his summary judgment opposition brief*, reflects that one of
the essential questions for the court to consider in a summary judgment
motion based on qualified immunity is: “Is There A Genuine Issue As To
Whether Defendants Engaged in the Conduct Alleged By Plaintiffs?”
Armendariz, 31 F.3d at 870. Yet, in his opposition to the summary
judgment motion, Mr. Jones admittedly relied on conclusory allegations,
incorrectly arguing that “plaintiff’s allegation that the Defendants knew no
émergency existed is sufficient to defeat a motion for summary judgment
based on qualified immunity.” CP at 206 (emphasis added). The State
then 'argued in its reply brief that Mr. Jones had failed to meet his burden
by failing to present any evidence to support these allegations:

Mr. Jones argues that his mere allegation that the

defendants knew no emergency existed, without any

supporting evidence, is sufficient to overcome the
defendants’ summary judgment motion on his § 1983 due
process claim. Plaintiff’s Response at 20:9-13. This
argument is completely inconsistent with the summary
judgment and qualified immunity standards, which place

the burden on Mr. Jones to demonstrate evidence of a

genuine issue of fact that the defendants violated a clearly

established right. Mr. Jones has failed to meet his burden,

because he has not shown that the right to a predeprivation
hearing was clearly established under the facts of this case

4 CP at 206-208.



and has not presented any evidence that the defendants
engaged in the unconstitutional conduct he alleges.

CP at 153-54. The State continued its argument:

In addition, there is no evidence to support the most basic
facts that Mr. Jones alleges against investigators Wene or
Jeppesen in support of his § 1983 claim. Mr. Jones” § 1983
claim is premised on the allegation that “Wene, Jeppesen,
and Williams violated Jones’ rights by initiating
disciplinary proceedings...” First Amended Complaint,
4.2. However, the unrebutted testimony of Mr. Williams
establishes that he, and not Wene or Williams, initiated the
disciplinary proceedings by filing the Statement of Charges
against Mr. Jones and requesting that the Board take
summary action. Williams Decl., 9 8-9. There is simply
no evidence that Wene or Jeppesen even had the authority
to initiate these proceedings.

CP at 157-58.

This case has been pending since 2002, and Mr. Jones was
afforded the ability to conduct discovery.” Mr. Jones had the opportunity
to submit whatever evidence existed to show that the iﬁvestigators

somehow deprived him of his procedural due process rights. Had Mr.

" Jones believed that additional discovery was necessary to obtain the

5 The State had moved for summary judgment once previously in November of
2003, and Mr. Jones moved for and was granted a continuance under CR 56 (f) at that
time. The State has filed a supplemental designation of clerk’s papers designating the
order granting this continuance and several other documents filed in the trial court, but
the page numbers are not yet available. A copy of the order is therefore attached to this
brief as Appendix A. The State will submit a final copy of this brief, with corrected page
numbers, once the Snohomish County Superior Court clerk has issued the index for these
supplemental clerk’s papers. T - .

Mr. Jones made no similar CR 56 (f) motion when the State brought a summary
judgment motion once again in late 2005, which is the motion now being reviewed by
this court.



needed evidence to respond to the State’s motion, he could have moved
for a continuance of the mqtion pursuant to CR 56 (f). Mr. Jones did not
move for a continuance or otherwise object to consideration of any of the
above arguments. The summary judgment order, which was drafted by
Mr. Jones® counsel, plainly reflects that the court considered all of the
above materials and arguments. CP at 128-29. Thus, Mr. Jones’ motion
to strike on grounds that the State’s qualified irrimunity arguments were
not presented to the trial court must be denied.’

2. Mr. Jones’ Second Motion to Strike Should Be Denied,

- and the Court Should Decline to Review the Protective
Order Entered by the Trial Court, Which Mr. Jones
has Not Appealed '

Mr. Jones next argues that the State’s references to “out-of-state
cases involving pharmacy misconduct” éhould be stricken, because the -
trial court entered a protective order with respect to several of Mr. Jones’
discovery requests. Jones Brief at 1. Mr. Jones further asks‘ that the court
“order thé Petitioners to produce the discovery previously requested by
Respondent.” J onés’ Brief at 43. |

Mr. Jones has never sought discretionary review of the trial court’s

order regarding this discovery, which was entered on October 7, 2004,

over a year- and three months before the trial court -considered -the. .

1

10



summary judgment motion at issue.® Consequently, this decision is not
properly before the court, and the court should decline to review it. If the
court does review this issue, it should affirm the trial court’s order,
because Mr. Jones has not established an abuse of discretion. In any case,
the court should deny Mr. Jones’ motion to strike any of the legal
authorities relied on by the State, because there is no relationship between
the discovery Mr. Jones requested and the validity of these authorities.
The staﬂdard of review for a trial court’s grant of a protective order
and for controlling discovery is abuse of discretion. Shields v. Morgan
Financial, Inc., 130 Wn. App. 750, 759, 125 P.3d 164 (2005). A trial
court abuses its discretion only if its ruiing is manifestly unreasonable oris
based upon untenable grounds or reasons. King v. Olympic Pipe Line, 104
Wn. App. 338, 348, 16 P.3d 45 (2000). The few discovery requests by |
Mr. Jones to which the State objected were extremely burdensome and
called for information and reéords that were confidential, and
consequently would have required extensive and laborious redaction. The
interrogatories at issue.called for the State to identify all instances in

which the Board had previously summarily suspended a pharmacy license

% The court considered the State’s motion for a protective order and Mr. Jones’

‘motion to compel, both of which related to these discovery requests, at the same time on

September 21, 2004. App. E. These motions were initially decided in Mr. Jones’ favor
by a Pro Tem Commissioner. App E. However, on October 7, 2004, Judge Linda Krese
granted the State’s motion to revise the Commissioner’s rulings, effectively reversmg the
Commissioner’s decisions on both of these motions. App. G.

11



or a pharmacist’s license, the date of the sunimary suspensions, the
identity of the pharmacists and pharmacies involved, a detailed descriptionv .
of the allegations involved, as welll as other information. App. D. Other
requests demanded that the State identify all disciplinary actions taken
against pharmacies for the preceding ten years, the identity of the
pharmacies involved, detailed déscn’ptions of tlie allegations involved, and
other information. App. D. The requests also demanded that do’cuments
related to all of these disciplinary proceedings be produced. App. D.

The State agreed to produce the disciplinary records regarding Mr.
Jones, but sought a proteciive order with respect to the records of other
pharmacists, primarily because of the expense involved in responding.
Steve Hodgson, a records custodian from the’ Department of Health,
submitted a declaration in support of the State’s motion for a pro‘;ective )
order establishing that Pharmacy Board records wére not organized
according to the criteria delineated in these discoveiy requests. App. D.
A hand search through years of Pharmdéy Board disciplinary records,
rquiring approximately 80-90 hours of work, would have been required
in order to respond to them. App. D. Then, because of confidentiality

provisions relating to whistleblower complaints’ and health care recoidsg,

" RCW 43.70.075 provides the identities of individuals who complain, in gc;od
faith, to the department of health about the improper quality of care by a health care
provider or health care facility is confidential.

12 .



substantial redactions to the documents requested would have been
required. App. D. .The trial court did not abuse its discretion in entering a
protective order based on this enormous burden and cost.

Because they afe immunities from suit and not mere defenses to
liability, absolute and qualified immunity should be resolved at the earliest
possible stage in the litigation, so that a defendant who is properly entitled
to immunity will not be subjected to the costs of litigation. Mitchell v.
Forsythe, 472 US 511, 526, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985).
Thus, while some ﬂlvimited discovery may be appropriate, in the discretion
of the trial court, prior to a decision on a summary judgment motion based
on qualified immunity, if the claims against the defendant are premised on
“actions that a reasonable officer could have believed lawful...then [the

defendant] is entitled to dismissal prior to discovery.” See Anderson v.

Creighton, 483 U.S. 635, 646 n.6, 107 S. Ct. 3034, 97 L. Ed. 2d 523
(1987) (emphasis added); see also Crawford-El v. Britton, 523 U.S. 574,
118 S. Ct. 1584, 140 L. Ed. 2d 759 (1998); Maraziti v. First Interstate
Bank of California, 953 F.2d 520, 525 (9™ Cir. 1992).

Consistent with this principle, the State argued that Mr. Jones’
discovery was improper, because only the Pharmacy Board, which is

entitled to absolute immunity for its quasi-judicial conduct in this case,

8 Patients’ health care records are confidential under several statutes, including
RCW 70.02, et. seq.

13



had the authority to summarily suspend or otherwise deprive Mr. Jones of
his pharmacy license. App C. Investigators Wene and Jeppesen, who are
the only individual defendants in this case who would not be entitled to
quasi-judicial absolute immunity, do not have this authority. They are
conseciuen’dy entitled to qualified immunity, because their conduct does
not implicate the right to procedural due process. Indeed, in Hannum, the '
Court of Appeals held that investigative conduct did not give rise to a
prorcedural due process violation. Hannum,88 Wn. App. at 890. Thus, the
defendants’ entitlement to immunity is properly decided before discovery,
such as that propounded by Mr. Jones.

Last, Mr. Jones fails to even explain how the discovery requests he-
made are connected to what he characterizes as “out of state cases
involving pharmacy misconduct” cited by the State. The Pharmacy’
Board’s history with respect to summary suspens’io’ns br other disciplihary
actions is not relevant to the L.court’s determinatAion of whether pursuing a
summary suspénsion of Mr. Jones’ licenses was objectively reasdnable n
this case. Qualiﬁed immunity requires the court to apply an objective,
rather than a subjective, test. Robinson v. Cizy of Seattle, 119 W1;.2d 34,

830 P.2d 318 (1992). Thus, when the court considers whether a right is

® Mr. Jones has designated the State’s Response in Opposition to Mr. Jones’
Motion to Compel in a supplemental designation of clerk’s papers. Because this portion
of the clerk’s papers are not yet available, the State’s Response in Opposition to Mr.
Jones’ Motion to Compel is attached as Appendix C to this Reply Bnef

14



clearly established, it surveys the “legal_landscape.” See, e.g., Trevino v.
Gates, 99 F.3d 911, 917 (9" Cir. 1996). It does not engage in an
assessment of the defendant’s past conduct to judge the reasonableness of
his or her conduct in the case at bar. The State relied on reported legal
authorities, not on the Board’s history, to establish that the violations that
Mr. Jones admitted were sufficiently emergent that a reasonable public
official could believe that summary action was justiﬁed; Thus, Mr. Jones’
motion to strike portions of the State’s argumenfs’ should be denied.
3. Mr. Jones Failed to Provide Evidence that Investigators
Wene or Jeppesen Engaged in any Conduct that
Violated a Clearly Established Right

In Hannum, the court found that where the involvement of one ‘of
the defendants? Gerrish, was limited to investigating the plaintiff, his
conduct did not amount to a violation of the plaintiff’é right to procedural
due process. Hannum, 88 Wn. App. at 890. Similarly, Investigators Wene
and Jeppesen’s conduct_ in this case is stricﬂy investigative and does not

implicate any deprivation of Mr. Jones’ right to procedural due process.
| Mr. Jones argues that Investigators Wene and Jeppesen can be
liable for a procedural due process v’iolation based on a litany of
conclusory allegations, which he characterizes as “wrongdoing.” Jones’

inquiry is whether [an investigator], by investigating [the plaintiff]...,

15



deprived [the plaintiff] of property without due process»of law.” Id. The
court concluded that an investigation, as opposed to the initiation of
disciplinary proceedingS_, did not deprive the plaintiff of his property
without due process. Id. All of the unsupported allegations of
“wrongdoing” Mr. J onés lists againsft Investigators Wene and Jeppesen
involve their investiga;cion of his pharmacy, not the deprivation of any
procedural due process right. Thus, for fhe same reasons that the
plaintiff’s claim agéinst the investigator in Hannum feﬁled, so too does Mr.

Jones’ claim against Wene and-Jeppesen here. |
4. Mr. Jones’ Admissions to the Pharmacy Board that He
Committed Health and Safety Violations Demonstrate

that There Was No Fabrication by the Defendants
Mr. Jones also suggests, again without any evidence, that the
defendants “fabricated” the emergency in this case, comparing i;c to the
fabricated emergencies in Armendariz, where two San Bernardino city
officials paﬁicipated in formulating policies under which the éity would

fabricate emergencies in order to close down the plaintiffs’ properties.

Armendariz, 31 F.3d at 871.1° However, given Mr. Jones’ many

" %In" Armendariz, several other defendants had initially been sued by the
plaintiffs. However, the Ninth Circuit held that dismissal of the plaintiffs’ § 1983 due
process claims against these other defendants was required, because there was no
evidence that these defendants had been involved in implementing the unconstitutional
policies. Armendariz, 31 F.3d at 871.
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admissions 6f health and safety violations, there is no evidenée of
fabrication.

Indeed, rather than providing evidence of fabrication of an
emergency as in Armendariz, Mr. J oﬁes instead argues that “the existence
— or non-existence — of an emergéncy remains a question of fact.” Jones’
" Brief at 40. However, Mr. Jones misstates the issue, for whether an
emergency actually existed is not the relevant inquiry to be .made by a
court deciding qualified immunity. Rather, the central dispositive inquiry
in the qualified immunity analysis is “whether it would be clear to a
reasonable officer that his conduct was unlawﬁll in the situation he was
confrohted.” Saucier v. Katz, 533 US 194, 202, 121 S. Ct. 2151, 150 L.
Ed. 2d 272 (2001). Thus, “[t]he concern of the immunity inquiry is to
acknowledge that reasonable mistakes can be made.” Id. at 205. The
| standard, then, as properly articulated, dictates that if amy reasonable
public official could have Believed thét requesting that the Board grant a
summary suspension was lawful, qualified immunity must apply. See
| Malley v. Briggs, 475 U.S. 335, 341, 106 S. Ct. 1092, 89 L. Ed. 2d 271
(1986) (holding that “if officers of reasonable compétence could disagree
on this iésue, immunity should be recognized.”).

Paﬁicﬁlériy; m the- procedﬁurrarlh dﬁe Wprorcréssr coﬁtwext,yr'\x}}ierﬂé ﬁ‘rcher "

process due in any situation depends on the weighing of the specific facts
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of each case according to the ad-hoc balancing test articulated in Mathews
v. Edridge, 424 U.S. 319, 335, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976),
qualified immunity will usually apply. Brewster v. Board of Education of
Lynwood Unified School Dist., 149 F.3d 971, 983 (9™ Cir. 1998). In light
of the many review procedures available under the. statute'! and the
admissions by Mr. Jones of committing serious‘ health and safety
violatidns, a reasohable public official perfbrming this balancing test could
have believed that invoking the summary suspension procedure- was
lawful.

5. Mr. Jones Has Neither Alleged Nor Provided Any
Evidence of a Conspiracy '

Apparently conceding that there is no evidence that the
investigators engaged in any c.onduct that deprived him of a procedural
due process interest, Mr. Jones now argues that the investigators engaged
in a conspiracy to deprive him of his constitutional rights. Mr. Jones

never argued this theory in any of his summary jﬁdgment briefing.?

' The statute authorizing the summary suspension in this case, RCW
18.130.050 (7), is constitutional on its face, and Mr. Jones has never argued to the
contrary. Even when the summary suspension procedure is invoked, the statute affords a
licensee multiple opportunities for post-deprivation hearings. Indeed, Mr. Jones admits
that a full three-member panel of the Pharmacy Board did afford him a hearing on his
motion to stay the summary suspension just twenty-one (21) days following entry of the

‘order. By agreeing to a stipulated order, Mr. Jones waived the additional post- —

deprivation remedies that were also available.

12 Mr. Jones raised the issue of a conspiracy under 42 USC § 1983 for the first
time when he responded to the State’s motion to reconsider the trial court’s partial denial
of summary judgment. CP at 47 —48.

-
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Indeed, Mr. Jones’ Amended Complaint does not allege a § 1983
conspiracy claim.

Even if the court looks past Mr. Jones’ failure to plead any
conspiracy, his failure to provide any evidence of one to meet his burden
in responding to the State’s motion for summary judgment is fatal to this
contention. The fact that the decision before the court is an order on a
motion for summary judgmerllt, and not a motion on the pleadings, coupled
with the absence of any evidence of a conspiracy obviously distinguishes
this case from the two cases Mr. Jones relies on to argue this new
conspiracy theory, Slavin v. Curry, 574 F.2d 1256 (5™ Cir. 1978), modiﬁed
on other grounds, 583 F.2d 779 (1978), overruled on other grounds,
Sparks v. Duval County Ranch, Co., Inc., 604 F.2d 976 (5™ Cir. 1979), and
ML;llinax v. McElhenney, 817 F.Zd 711", on remand 672 F. Supp. 1449
(N.D. Ga. 1987).

An allegation of conépiracy, without more, does not deprive a
defendant of qualified immunity, and the | plaintiff must demonstrate

evidence of a conspiracy to proceed on such a theory. See, e.g., Franklin

13 In Mullinax, the plaintiff, who was a paralegal, alleged that district attorneys,
in order to impede the defense of her client, both directly violated and conspired to
violate her constitutional liberty and property interests. Mullinax, 817 F.2d at 712-714.
Following an appeal, on remand the district court denied the district attorneys’ summary
judgment motion, because it found that the plaintiff “presented enough evidence to create
a question of fact as to whether defendants actually engaged in the acts or conspired to do
so as alleged by plaintiff.” Mullinax, 672 F.Supp. at 1452. In contrast, here Mr. Jones
has offered no evidence that Williams, Wene, or Jeppesen entered into a conspiracy.
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v. Fox, 312 F.3d 423, 441-45 (9th Cir. 2002) (graﬁting summary judgment
on § 1983 ciaims against assistant district attorneys and jail officer who
allegedly conspired with plaintiff’s daughter to implicate him in first-
degree murdér conviction, because qualified immunity applied where no
evidence of conspiracy was shown). In this case, the State made a motion
for summary judgment, not a motion to dismiss on the pleadings as in
Slavin, and the trial court conducted a full hearing on the motion. The
standard the court employs when deciding a motion for summary
judgment is different from the standard it applies when deciding a motion
to dismiss on the pleadings. Mr. Jones presented no evidence of either
unconstitutional conduct by the investigators or the existence ‘of a
conspiracy among the defendants. |

D. le. Jones’ Failure to Exhaust Administrative Remedies Bars
His State Law Tort Causes of Action

Mr. Jones focuses on his personal financial situation, in particular
his loss of a franchise and lease, to argue that his failure to exhausf the
administrative process that the Pharmacy Board afforded to him and his
agreement to the suspensions of his licenses do not preclude his state law

tort claims. Laymon v. Dept. of Natural Resources, 99 Wn. App. 518, 994

-P.2d 232 (2000). However, in Laymon, the summary stop work order = .

issued by DNR caused a similar economic hardship on the plaintiff land
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developer, since the financial backers of the development withdrew from
the project after they learned about DNR’s actions and the terms of the
resulting required management plan. /d. at 523. Thus, Mr. Jones’ financial
hardships do not excuse him from the obligation of exhausting available
administrative remedies.

Furthermore, Mr. Jones’ suggestion that the State somehow
preventéd him from having a prompt adjudicative hearing is disingenuous.
Mr. Jones could have demanded a “prompt hean'ng;” which would have
been required to occur within twenty days of entry of the summary
suspension order. WAC 246-11-330. Mr. Jones elected to waive his right
to this “prompt hear\ing,” opting instead to contest the order of summary
suspension by Writte; motion. CP at 398. Even so, the Board afforded
Mr. Jones a full hearing on his motion to stay the sﬁmmary suspension just
2i days after the summary suspension order was entered.”* Any delay Mr.

Jones complains about with respect to receiving a ;‘prompt hearing” on the

Statement of Charges was self-inflicted, because he waived his right to it.

!4 The summary suspension order was entered on August 17, 1999. CP at 320-
26. A full three-member panel of the Board decided Mr. Jones’ motion to stay the
summary suspension 21 days later on September 7, 1999. CP at 354-58.
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E. The Court Should Apply Judicial Estoppel to the Extent That
- Mr. Jones Contradicts the Declarations He Submitted to the
Pharmacy Board, Which Establish the Reasonableness of the
Summary Suspension
Mr. Jones argues there was no contradiction between his August
1999 declaration to the Pharmacy Board and his more recent declaration in
response to the State’s motion for sumniary judgment. This misstates the
record. In Mr. Jones’ declafation opposing the State’s motion for
summary judgment, he stated that he “had contacted officials with the QS-
1 computer system and they‘ had turned on the part of the program which
processed medical conditions” and .that “[t]his was corrected by the second
inspection” on August 10, 1999. CP at 214 (erﬁphasis addedj. However,
in August 1999, When Mr. Jones filed a declaration with the Pharmacy
Boardb in an attempt to persuade i;c to stay the summary suspension, };e
testified that “while the inspectors were at lunch on August 10%, 1
contacted my computer vendor ... [and] was informed ... that these
featﬁres were left o_ff by the company R ‘CP at 341. While attempting to
minimize this blatant inconsistency, Mr. Jones now concedes that at the
August 1999 i‘nspection, his automated records system was not properly
functioning and that he failed to attempt to correct this problem until then.
Contrary to his assertion, Mr. Jones made other contradictory.

statements to avoid summary judgmeént. For example, in his declaration
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“opposing summary judgment, Mr. Jones also contradicted his earlier
admissions to the Pharmacy Board that he >could not produc;e proof of
authorizations by patients to dispense drugs in non-child resistant caps
(CRC’s).15 He also contradicted his earlier admission to the Board that he
still had outdated prescription items on his shelves at the second
inspection of his pharmacy -in August of 1999.!% The State summarized

these numerous contradictory statements in its summary judgment reply

brief. CP at 150-52.

While now glossing over these contradictions, Mr. Jones .
apparently concedes that judicial estoppel does apply to this situation and
offers no legal authorities to the contrary. If the court accepts the fécts as
set forth in the August 1999 declarations to the Pharmacy Board by Mr.
Jones and his attorney, which reflect his own statements about the

condition of his pharmacy at that time, the court must conclude that a

\

13 In his declaration opposing summary judgment, Mr. Jones stated that he “did
have records for authorization to use child resistant caps,” CP at 214. This statement
contradicts Mr. Jones’ statement to the Pharmacy Board in his August 1999 declaration
that his “records [regarding non-CRC authorizations] may not have been organized for
ease of reference,” CP at 342. It further contradicts an qdmission»made in a declaration
by Mr. Jones’ attorney to the Pharmacy Board in August of 1999 that Mr. Jones’ “record-
keeping system did not allow for one to readily verify specific signatures.” CP at 349.

18 Tn his declaration opposing summary judgment, Mr. Jones stated that at the
August 1999 inspection he “did not have outdated medications on the shelf.” CP at 214,
Again, this testimony contradicts Mr. Jones’ testimony to the Pharmacy Board following
the inspection, where he -admitted to removing such products from his shelves.” CP at
343. Mr. Jones’ attorney similarly verified to the Pharmacy Board in August of 1999 that
“a few products slipped through the cracks...were missed and inadvertently not
pulled...” CP at 350. He argued that these outdated drugs did not pose a health risk. CP
at 350.

23



réasonable public ofﬁciall coﬁld have believed that invoking the summary
suspension procedure was lawful. The court must not permit Mr. Jones to
create a sham issue of fact by contradicting the statements he made to the
Pharmacy Board, which it reasonably relied upon in adjudicating his case.

F.  The Trial Court’s Consideration of Hearsay Was Not
Harmless

Mr. Jones incorrectly asserts that the trigl court’s consideration of
self-serving hearsay in his declaration was harmless. In Paragraphs 1 1 and
13 of his declaration, Mr. Jones recounted out-of-court statements by\'
| Claudia Tomlinson and Sharla Keeling, which are not accounted for in
Mr. Bauman’s declaration or in any other admissible evidénce» in the
record. CP\ at 175-76. Mr. Jones continues to rely on this hearsay, even in
‘his brief on appeal. Jones’ Briefat 8 — 9.

Mr. Jones argues that because the ttial court indicated in its order
that it considered this hearsay testimony not fof the truth of the .matter
asserted, buf as “background information,” it committed no error.
However, if this testimony were not considered for the truth of the matter
asserted, it would be wholly irrelevant. The distinction made by Mr. Jones
and the trial court between considering hearsay for the truth of the matter
~asserted and considering it for “background information” is unsupported .

by any evidence rule or other legal authority. The trial court was clearly
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influenced by evidence which Mr. Jones has never disputed is hearsay. In
any case, this court should refuse to consider this hearsay on appeal.
III. CONCLUSION

As regulators performing their duty to protect the public from the
potential harms that can result from the violation of health and safety laws,
'thé defendants below were immune. The extensive and prompt post-
deprivation remedies available to Mr. Jones coupled with the serious
health and safety violations he admitted establish _that a reasonable public
official could have believed summary action was jﬁstiﬁed. The trial
court’s holding denying immunity énd allowing Mr. Jones to circumvent
the administrative process designed to address his complaints in favor of
filing this lawsuit was error. This court should reverse the trial court and
dismiss Mr. Jones’ claims.

RESPECTFULLY SUBMITTED this M day of | November,

2006.

ROB MCKENNA
Attorney General

A AL

/J’@HN R. NICHOLSON, WSBA #30499
Assistant Attorney General
Attorneys for Petitioners/Defendants
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CERTIFICATE OF SERVICE
I certify under penalty of perjury in accordance with the laws of
the State of Washington that I arranged for filing with the Washington
State Court of Appeals, Division I, via legal messenger, the original and
one copy of the preceding Petitioners’ Reply, at the following address:
Court of Appeals of Washington, Division I
~ State of Washington
© 600 University Street
Seattle, WA 98101
And that I arranged for a copy of the preceding Petitioners’ Reply
Brief to be served on counsel by legal messenger | at the' following
addresses:
Murphy Evans
Brownlie & Evans, Wolf & Lee, LLP

100 Central Avenue
Bellingham, WA 98225

DATED - this 6 day of November, 2006 at Seattle,

Washington. | % ) l/@

~ BATTI VINCENT
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MICHAEL S. JONES, R. Ph., Case No.: 02-2-10037-4

- ORDER GRANTING PLAINTIFE’S
MOTION FOR CONTINUANCE OF
DEFENDANTS’ SUMMARY JUDGMENT
MOTION PURSUANT TO CR 56(f)

Plaintiff,
VS.

STATE OF WASHINGTON AND ITS
DEPARTMENT OF HEALTH;
WASHINGTON STATE BOARD OF
PHARMACY; PHYLLIS WENE and STAN
JEPPESEN, individually and as investigators
for the Washington State Board of Pharmacy,

Deféndants
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>otherw1se fully advised in the premlses
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THIS MATTER, having come before the Court on Plaintiff’s Motion for Continuance of
Defendants® Summary Judgment Motion Pursuant to CR 56(f)ata regularly—scheduled hearing

and the Court havmg heard the argument of counsel for the Plaintiff, Murphy Evans, Esq and

counsel for the Defendants, Gregory J ackson, Esq, and having reviewed the pleadings, and being

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows
A. Plaintiff’s Motion for Contmuance of Defendants’ Summary Judgment Motion

Pursuant to CR 56(f) is GRANTED.. o1 (e fulliwsny  tondlibroms ¢

ORDER GRANTING CONTINUANCE OF ' BROWNLIE & EVANS, LLP
DEFENDANTS’ SUMMARY JUDGMENT MOTION - 119 N. Commercial St., Suite 1250
1 Bellingham, WA 98225
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DONE IN OPEN COURT this 2.© day of November, 2003. oo e
AT
Judgé/Commissioner
Presented By: o _ S
BROWNLIE & EVANS, LLP

MU D —

Murp Evans WSBA #26293
~ Attorney for Michael Jones

Copy Received, Approved-for-Entry;

CHRISTINE GREGOIRE
Attorney General

By < '
“GREGORY-TACKSON, WSBA #17541
JOHN R. NICHOLSON, WSBA #30499
Assistant Attorneys General
Attomeys for Defendants

ORDER GRANTING CONTINUANCE OF : ~ BROWNLIE & EVAN S, LLP
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STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT

MICHAEL S. JONES, R.Ph,, NO. 02-2-08819-6

Plaintiff, | DEFENDANTS’ MOTION FOR

PROTECTIVE ORDER
V.

STATE OF WASHINGTON; STATE
OF WASHINGTON, DEPARTMENT
OF HEALTH; STATE OF
WASHINGTON, DEPARTMENT OF
HEALTH, BOARD OF PHARMACY;
PHYLLIS WENE; and STAN
JEPPESEN,

Defendants.

) L Relief Requested
Defendants respectfully request that the court enter a protective order providing that
they need not respond to Interrogatories 5 ~ 10 and Requesfs for Production 6 — 12 from
Plaintiff’s First Interrogatories and Requests for Production.' o
II.  Statement of Facts

Plaintiff is a pharmacist who was involved in disciplinary proceedings before the

“Washington State Board of Pharmacy. See First Amended Complaint. On August 17, 1999, -

! Plaintiff has filed two identical actions against the same defendants: one under the instant cause number
and one under Snohomish County Cause No. 02-2-10037-4. Defendants request that the court’s order on their
motion for a protective order apply to both of these duplicative lawsuits.

DEFENDANTS' MOTION FOR AmRNEYTGENEmgsk WASHINGTON
OTECTIVE ’ ort Clai ion
,PR . ORDER @ QOOM\!\AMWSquO -

Seattle, WA 98146-1012
(206) 464-7352
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his pharmacy license was summarily suspended by the Board of Pharmacy as an emergency-

action pursuant to RCW 18.130.050 (7). First Amended Complaint, §3.9. Later, Plaintiff

. 'stipulated to ﬁhdings of fact, conclusions of law, and an agreed order that was entered by the

Board. First Amended Complaint, §3.13. Plaintiff has now brought a lawsuit against the
Boafd of Pharmacy, two pharmacy investigators, and the Executive Director of the Board of
Pharmacy.. Plaintiff has alleged claims seéking money démages for denial of procedural due
process under 42 USC § 1983, negligent ihvestigation, tortious interference with a business
relationship, as well as a claim for injunctive relief. Seé First Amended Complaint.

On October 22, 2003, Defendants received Plaintiffs’ First Interrogatories and
Requests for Production. Nicholson Declaration, Ex. 1 (Plaintiff’s Discovery Requests). This
set of discovefy requests contained a series of interrogatories asking for the identification of
information relating to disciplinary actions taken against pharmacists other than the Plaiﬁtiff:

\INTERROGATORY NO. 5: Identify all instances in which the Board of

Pharmacy has summarily suspended a pharmacist’s license pursuant to an ex parte

order within the past ten years, and with respect to each instance answer the
following: '

a. Date of summary suspension;
b Identify the pharmacist;

~ INTERROGATORY NO. 6: Identify all instances in which the Board
Pharmacy summarily suspended a pharmacy license pursuant to an ex parte order,
and with respect to each instance answer the following: '

a. Date of summary suspension;
b Identify the pharmacy; L
c Describe in particularity and detail the allegations contained in the

statement of . charges against the pharmacy; ]
d. Was a representative of the pharmacy given an opportunity to be
heard prior to the issuance of the ex parte order; -

e Did the pharmacy move for a stay of the suspension pending a
hearing on the merits; and if the answer is yes, was the motion for
a stay of suspension granted; ) ’
. - __f Describe in particularity and detail any administrative action taken

by the Board of Pharmacy on the statement of charges.

INTERROGATORY NO. 7: Identify all instances in which the Board of
Pharmacy took any.administrative action to discipline a pharmacist within the
" past ten years, and with respect to each instance answer the following:

a. Date of action;
DEFENDANTS' MOTIONFOR - 2 ATTORNEY GENERAL OF WASHINGTON
PROTECTIVE ORDER : m‘;:cg. Am?:evgwmzzoo
) ~ Séattle, WA 98146-1012

(206) 464-7352
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b. Identify the pharmacist;

c. Describe in particularity and detail the allegations which gave rise
to the administrative action against the pharmacist; ,
d. Describe in particularity and detail the administrative action taken.

INTERROGATORY NO. 8: Identify all instances in which the Board of
Pharmacy took any administrative action to discipline a pharmacy within the past
ten years, and with respect to each instance answer the following:

a. ‘Date of action; .
b. Identify the pharmacy;
c. Describe in particularity and detail the allegations which gave rise

to the administrative action against the pharmacy; ‘
d. Describe in particularity and detail the administrative action taken.

INTERROGATORY NO. 9: Have you ever been a party to any civil
legal proceedings of any kind in which a pharmacist or pharmacy alleged that
Phylis Wene or Stan Jeppesen conducted an improper investigation of the
pharmacy? If so, for each such lawsuit or proceeding, please state the name and
location of the court, agency, or other tribunal, state the title and cause number of
each matter, and describe the nature of the lawsuit or proceedings and defendant’s
involvement therein. : . :

INTERROGATORY NO. 10: Have you ever been a party to any civil
legal proceedings of any kind in which a pharmacist or pharmacy alleged the
disciplinary action taken by the Board of Pharmacy or Department of Health or
either of its employees or agents violated the pharmacist’s or pharmacy’s civil
rights? If so, for each lawsuit or proceeding, please state the name and location of
the court, agency, or other tribunal, state the title and cause number of each
matter, and describe the nature of the lawsuit or proceedings and defendant’s
involvement therein. '

Nicholson Declaration, Ex. 1 (Plaintiff’s Discovery Requests).
Plaintiff’s requests for production also requested that many of the records identified in
response to the above intcrfogatori&s be produced. Id.

On November 21, 2003, the Defendants served their responses on Plaintiff, objecting

to the above interrogatories and requests for production, because they were unduly

-

burdensome and not reasonably calculated to lead to the discovery of admissible evidence. -
Id., Ex. 2 (Responses to Plaintiff’s Discovery Requests). The Dcparﬁnent of Health maintains
a computer database where some of the information in'these records is indexed, but only for
records for the last eight years. Hodgson Declaratibn, 15. Thé information retrievable from ~

this database is limited. Id. Neither the archived paper copies of Pharmacy Board records nor

DEFENDANTS' MOTION FOR 3 Aﬂ‘ORNEYTOENERAL gskWASHNGTON
‘ort Claims Division
PROTECTIVE ORDER : 900 Fourth Avenue Sie 2200
. “Seattle, WA 98146-1012

(206) 464-7352
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the computer database of the records are i‘ndexed according to (1) whether an ex parte order
was sought or obtained, (2) whether a pharmacist’s license was summarily suspended, (3)
what administrative action against a pharmacist or pharmacy was taken, (4) names of
investigators involved in the proceedings, or (5) whether a pharmacist involved in the
proceedings alleged a civil rights violation. Id., {5 —6. Therefore, responding to the above‘

discovery requests would require a hand search of all of the disciplinary records, which would

take between 80 and 90 hours. Id., § 7. Necessary redaction of confidential whistleblower
and medical information contained in the files would take additional time. Id., § 8. On Friday,
September 3, 2004, counsel for Plaintiff and Defendants had a telephonic conference pursuant

to CR 26 (1) to discuss the above discovery requests. Nicholson Decl., { 4.

III. Statement of Issues

Should the court relieve Defendants from responding to several of Plaintiff’s
discovery requests where the requests are unduly burdensome and expensive and

- call for information that is not reasonably calculated to lead to the discovery of
admissible evidence?

IV. Evidence Relied Upon _
Defendants rely on the pleadihgs and the court’s file in this matter, the Deciaration of
!l John R. Nicholson and the exhibits thereto, the Declaration of Steve Hodgson and the exhibits
thereto (thh the appended GR 17 Declaration of John R. Nic.:hoilson Re: F«‘acsimiie from Steve
Hodgson), and the authorities and argui‘nents herein.
| V. Authority _

While the scope of discovery is broad, CR 26 (c) alloWs the court to limit discovery
upon motion for a protéctive order: '

Upon motion by a party or by the person from whom discovery is sought, and for

good cause shown, the court in which the action is pending. ..may make any order
which justice requires to protect a party or person from annoyance,

embarrassment, oppression, or undue burden or expense, including one or more of
the following: (1) that the discovery not be had; (2) that the discovery may be had
DEFENDANTS' MOTION FOR 4 ATTORNEY GENERAL OF WASHINGTON
PROTECTIVE ORDER _ , m}mmvmm
' ' Seattle, WA 98146-1012

(206) 464-7352
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only on specified terms and conditions, including a designation of the time or
place...

CR 26 (c).
In this case, the court should order that the Defendants need not respond to Plaintiff’s

Interrogatories 5 — 10 and Requests for Production 9 - 12.

A. Plaintiff’s Intprrdgatories 5-10 and Requésts for Production 9 — 12 Are Unduly
Burdensome and Expensive

This court has authority to limit discovery where responding to a discovery request

would be unduly burdensome or expensive for thé responding party. CR 26 (b) provides:

The frequency or extent of use of the discovery methods set forth in section (a)
shall be limited by the court if it determines that: ...(C) the discovery is unduly
burdensome or expensive, taking into account the needs of the case, the amount in

controversy, limitations on the parties’ resources, and the importance of issues at
stake in the 11t1gat10n

CR 26 (b).

A motion for a protective order based on a discovery request’s undue burden or
expense is appropriate where the moVing party submits an affidavit with a specific
demonstration of fact in support of its motion. Aikens v. Deluxe Financial Services, 217 FRD
533, 536 (D. Kansas 2003). Here, Plaintiff’s interrogatories 5 — 10 and Requests for
Production 6 — 12 are unduly burdensome and expensive. The records of the Department are

not indexed according to the criteria called for in Plaintiff’s discovery requests. Thus,

answering these interrogatories and requests for production would require a hand search

through all of the Department’s archived records. 80 to 90 hours of Work will be required
merely to parse through the Dcpartment’s archived files from the past ten years to identify
files that are responswe to these requests. :

" The files from the Board of Pharmacy requested by Plaintiff also will contain =
confidential information. The identity of whistleblowers who file complajnts' against

pﬁarmacists for unprofessional conduct must remain confidential. RCW 43.70.075. In

DEFENDANTS' MOTION FOR 5 AmRNEYTG ENCERlAL gsh \;::SHINGTON
oct Chai
PROTECTIVE ORDER 900 Ams 9200
’ ~. Seattle, WA 98146-1012
(206) 464-7352
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addition, these files typically contaili medical infonﬁatioii that is confidential and must also be
removed to protect the privacy interests of the patients. The process of redacting the great
amount of confidential information from the files requested by Plaintiff would require even
more time. Whatever interest Plaintiff has in obtaining this information is outweighed by the

tremendous burden and expense of the search required to provide a response.

B. Any Interest Plaintiff Has in Obtaining the Information and Documents
Requested in Interrogatories S — 10 and Requests for Production 9 —12 is
Outweighed by the Enormous Burden to the Defendants in Responding

Plaintiff’s discovery requests at issue also call for information that is not admissible
and that is not reasonably calculated to lead to the discovery of admissible evidence.
Information about disciplinary proceedings against pharmacists other than the Plaintiff are
1rrelcvant to this case. The fact that the Pharmacy Board may have summarily suspended
some unknown pharmacist’s in a completely unrelated disciplinary proceedmg makes 1t
neither more nor less hkely (1) that Plaintiff’s constitutional nghts were violated; (2) that the
Defendants mtentlonally interfered with one of Plaintiff’s busmess expectancies; (3) that the
Defendants were somehow negligent in investigating the Plaintiff; or (4) that Plaintiff is
entitled to the injunctive relief he requests. Given that these requests are not calculated to lead
to the discovery of any evidence that would be admissible in this case, the court should find

that the Defendants need not undergo the tremendous burden and expense of responding to
them. |
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VL.  Conclusion
Responding to Plaintiff’s Interrogatories 5 — 10 and Requests for Production 9 — 12
would be unduly burdensome and expensive. Given ﬁhat the requests do not request
information that is relevant or that could somehow lead to the discovery of admissible
evidence, the burden and expense of responding far outweighs any benefit to Plaintiff of

obtaining this information. This court should therefore excuse the Defendants from answering

these discovery requests.

DATED this % day of September, 2004.

CHRISTINE O. GREGOIRE
Attorney General

OHN R. NICHOLSON, WSBA No. 30499

Assistant Attorney General
Attorneys for Defendants
—
DEFENDANTS’ MOTION FOR , 7 * ATTORNEY GENERAL OF WASHINGTON
PROTECTIVE ORDER . o m}mmvgwmm

Seattle, WA 98146-1012
(206) 464-7352
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' STATE OF WASHINGTON

SNOHOMISH COUNTY SUPERIOR COURT
MICHAEL S.v JONES, R.Ph,, NO. 02-2-08819-6
Plaintiff, ' DEFENDANTS’ RESPONSE IN
OPPOSITION TO PLAINTIFEF’S
V. ' MOTION TO COMPEL

STATE OF WASHINGTON; STATE
OF WASHINGTON, DEPARTMENT
OF HEALTH; STATE OF
WASHINGTON, DEPARTMENT OF -
HEALTH, BOARD OF PHARMACY;
PHYLLIS WENE; and STAN
JEPPESEN,

‘ Defendants.

L  Relief Requested
Defendants respectfully request that the court deny Plaintiff’s motion to compel and
deny his request for attorhey’s fees.

II.  Statement of Facts

-

F
A. Plaintiff’s Claims in thxs Case and Plaintiff’s First Interrogatorles and Requests
for Production

-Plaintiff is a pharmacist who was involved in disciplinary.proceedings beforethe

Washington State Board of Pharmacy. See First Amended Complaint. On August 17, 1999,

|| his pharmacy license was summarily suspended by the Board of Pharmacy as an emergency

DEFENDANTS RESPONSE IN TTORNEY GENERAL o‘i:is WASHINGTON
s Tort Claims Division
%nghlgg{lm PLAINTIFF'S MOTION 900 - Foutth A Suite 2200

. Seatle, WA 98164-1012
(206) 464-7352
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action pursuant to RCW 18.130.050 (7). First Amended Complaint, §3.9. Later, Plaintiff

stipulated to findings of fact, conclusions of law, and an agreed order that was entered by the

‘Board. First Amended Complaint, §3.13. Plaintiff has now brought a lawsuit against the

Board of Pharmacy, two pharmacy investigators, and the Executive Director of the Board of
Pharmacy. Plaintiff has alleged claims seeking money damages for denial of procedural due
process under 42 USC § 1983, negligent invéstigation, tortious interference with a business
relationship, as well as a claim for injunctive relief. See First Amended Complaint.
Plaintiffs’ First Interro gafories and Requests for Productioﬁ contain a series of interrogatories
asking for the identification of information and reéord_é relating to disciplinary actions taken
against pharmacists other than the Plaintiff. Declaration of Murphy Evans, § 8.
B. Dlsclplmary Records of the Board of Pharmacy

On November 21, 2003, the Defendants served their responses on Plaintiff, obJectmg
to the above interrogatories and requests for productlon,, because they. were unduly
burdensome and not reasonably calculated to lead to the discovery-of admissible evidence.
Niéholson Declaration, Ex. 1 (Responses to Plaintiff’s Discovery Requests). tThe Department
of Health maintains a computer database where some of the information in these records is
indexed, but only for records for the last eight years. Hodgson Declaratlon, 95. The
information retrievable from this database is limited. Id. Neither the arch1ved paper ooples of
Pharmacy Board records nor the computer database of the records are mdexed accordmg to
the criteria called for by Plaintiff’s discovery requests: (1) whether an ex parte order was
sought or obtained, (2) whether a pharmacist’s license was summarily suspended, (3) what

administrative action against a pharmacist or pharmacy was taken, (4) names of investigators

|l involved in the proceedings, or (5) whether a pharmacist involved in the proceedings alleged a

civil rights violation. Id., 91 5 — 6. Therefore, responding to the above discovery requests
would require a hand search of all of the Board’s archived disciplinary records, which would

DEFENDANTS’ RESPONSE IN 2 ' ATTORNEY GENERAL OF WASHINGTON

» Tort Claims Division
OPPOSITION TO PLAINTIFF’S MOTION . 900 - Foulth Avenue, Suite 2200

TO COMPEL Seattle, WA 98164-1012
: . (206) 464-7352




[ B SN VL

O 00 =~ O

10
11
12

13
14

15
16
17
18
19
20

21
22

24
25
26

230

take between 80 and 90 hours. Id., § 7. Necessary redaction of confidential whistleblower

and medical information contained in the files would take additional time. /d., § 8.

C. Counsel’s CR 26 (i) Conference

On Friday, September 3, 2004, counsel conducted a teléphonic CR 26 (1) conference.
Nicholson Deciaration in Opposition to Motion to Compel, § 3. Counsel for the defendants
advised Plaintiff’s counsel that he had contacted the records custodian who maintains the
records responsive to the discovery requests at issue, and that he related that there was no way
to search the records according to the criteria in his request. Id. Consequently, a hand search
of all the disciplinary records archived by the Board would be necessary to respond to these
requests. Jd. He further advised that the records custodian had related that such a search
would take between 80 and 90 hours, and that the defendants believed that his discovery
requests were unduly burdensome. Id. Counsel for the State advised Plaintiff’s counsel that
he would be bringing a motion for ba protective order with respect to these discovery requests.
Id. Plaintiff’s counsel also wished to discuss additional discovery requests, and counsel
agreed that they would speak again the following Wednesday, September 8, 2004. Id., § 4.
When counsel spoke again as agreed on September g™ Plaiﬁtiﬁ’ s counsel advised that he had
already noted this motion to compel. Id., § 4. |

III. Statement of Issues

i

Should Plaintiff’s motion to compel be denied where (1) Plaintiff’s request are
unduly burdensome or expensive and (2) are not reasonably calculated to lead to
the discovery-of admissible evidence?

Should Plaintiff’s request for attorney’s fees under CR 37 be denied where (1)
Defendants’ opposition to Plaintiff’s discovery requests is substantially justified
and (2) Plaintiff’s motion to compel was unnecessary in light of the Defendants’

DEFENDANTS’ RESPONSE IN 3 ATTORNEY GENERAL OF WASHINGTON
OPPOSITION TO PLAINTIFF'S MOTION _ m;m:; f."..“s‘.iw” 2200
TO COMPEL : . Seattle, WA 98164-1012

(206) 464-7352

“motion for a protective order regarding the same discovery requests? - -~ — - -~ | -~
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IV.  Evidence Relied Upon

Defendants rely on the pleadings and the court’s file in this matter and the following

documents:

(1)  Declaration of John R. Nicholson in oppiosition to Plaintiff's motion to
compel and the exhibits thereto (filed contemporaneously with thls
response);

2)  Declaration of John R. Nicholson (filed on September 13, 2004,
contemporaneously with Defendants’ motion for a protective order under
Snohomish County Cause No. 02-2-08819-6) and the exhibits thereto;

(3). Declaration of Steve Hodgson (filed on September 13, 2004,
contemporaneously with Defendants’ motion for a protective order under
. Snohomish County Cause No. 02-2-08819-6) and the exhibits thereto;

(4) - Declaration of Murphy Evans (filed contemﬁoraneously with Plaintiffs’
- motion to compel) and the exhibits thereto.

V. Authority
Plaintiff’s motion to compel should be denied, because the discovery requests at issue A
are unduly burdensome and expensive. In addition, the requests are not reasonably calculated
to lead to the discovery of admissible evidence. Plaintiff’s request for attorney’s fees should
be denied, because this opposition is substantially justified and Plaintiff’s motion to 6ompel
was unnecessary in light of Defendénts’ motion for a protective order.
A. 'Plaintiff’s Discovery Requests Are Unduly Bﬁrdensome and Expensive’

This court has authority to limit discovery where responding to a discovery request

H would be unduly burdensome or expensive for the responding party. CR 26 (b) pravides:

The frequency or extent of use of the discovery methods set forth in section (a)
shall be limited by the court if it determines that: ...(C) the discovery is unduly
_ burdensome or expensive, taking into account the needs of the case, the amountin
~ controversy, limitations on the parties’ resources, and the importance of issues at

stake in the litigation.
CR 26 (b).
DEFENDANTS’ RESPONSE IN 4 ATTORNEY GENERAL OF WASHINGTON
OPPOSITION TO PLAINTIFF'S MOTION mﬁ«; m ﬁ"é’.kt 2200
TO COMPEL

Seattle, WA 981641012
(206) 464-7352




O 00 NN A

10
11
12
13
14
15
16
17
18
19
20
21
22

.23

24
25
26

Here; Plaintiff’s interrogatories 5 — 10 and Requests fbr Production 6 — 12 are.unduly
burdensome and expensive. The records of the Department are not indexed according to the
criteria called for ih Plaintiff’s discovery requests. Thus, an‘sweﬁng these interrogatories and
requests for production would require a hand search through all of the Department’s archived
records. 80 to 90 hours of work will be required merely to parse through the archived files
ﬁ'om the pastlten_years to identify files that are responsive to these requests.

The files from the Board of Pharmacy requested by Plaintiff also will contain
confidential information. The identity of whistleblowers who file complaints against
ﬁharmacists for unprofessional conduct must remain confidential. RCW 43.70.075. In
addition, these files typically contain medical information that is confidential that must also be
removed to protect the privacy intérests of the patients. The process of redacting the great
amount of confidential informatioh from the files requested by Plaintiff would require even
more time. Whatever interest Plaintiff has in obtaining this information is outweighed by the

tremendous burden and expense of the search required to provide a response.

B. Plaintiff’s Discovery Requests Are Not Reasonably Calculated to Lead to the
Discovery of Admissible Evidence

Requests for materials and information that are neither relevant nor reasonabiy
calculated to lead to the discovery of admissible evidehce are beyond the scope of discovery
under CR 26 (b). Notwithstanding the enormous burden and expense of providing a response
to Plaintiff’s requests, Plaintiff utterly fails to explain how the disciplinary records of other
pharmacists is either relevant« or likely to lead to the discovery of admissible evidence in this
case. Plaintiff argues that “the requested mfoxmatxon is necessary for J ones to establish that

1o emergency ex1sted that would have reheved the state of its obhgahon to prov1de him notlce

of its motion to summarily suspend his license.” Plamtlff’s Motlon to Compel at5s.
First, Plaintiff cannot allege clgnms against the Defendants that are premised on a

challenge to the Pharmacy Board’s summary suspension of his license, because the Board and

DEFENDANTS' RESPONSE IN ' 5 ATTORNEY GENERAL OF WASHINGTON

OPPOSITION TO PLAINTIFF'S MOTION | 000 220 Claims Divielon 200
TO COMPEL ' Seattle, WA 98164-1012

(206) 464-7352
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its employees are entitled to immunity for acti;)ns re}at_ed to disciplinary proceedings.
Furthermore, -even if Plaintiff coﬁld state cognizable claims that were not barred by the
Defendants’ absolute immunity, the information sought is wholly irrelevant and not
reasonably calculated to lead to other admissible evidence. |

The Pharmacy Board is the only entity With the statutory authority to summarily
suspend or otherwise deprive Plaintiff of his pharmacy license. RCW 18.130.050 (7); WAC
246-869-190 (8); RCW 18.130.160;_RCW 18.130.180. It is also the only entity with the .
authority to investigate pharmacists for unprofessional conduct. RCW 18. 130.050. The
Board is a quasi-judicial body that is absolutely immune from liability based on its actions
related to disciplinary proceedings. Dutton v. WashingtonA Phy&icians Health Program, 87
Whn. App. 614, 619, 943 P.2d 298 (1997). This immunity extends to the State-and the
Department of Health. Id. The Board and its employees are also conferred statutory .
immunity under RCW 18.64.005 (9) and RCW 18.130.300 for actions they take in their
official capacities that are related to disciplinary proceedings. Thus, Plaintiffs claims against
the Defendants that are pfemised on the Board’s determination that an emergency existed
requiring summary action aré b.arred by éeveral immunities and are not‘ cog;ﬁzable.

Furthermore, t":ven if Plaintiff could somehow challenge the Pharmacy Bbard’s
determination thét an emergency existed that required the summary suspension of his license
and premise a tort cause of action on that decision, the information he requested is .still not
probative of any issue. The fact that the Board ordered summary suspensions in disciplihary
proceedings invoiving pharmacists other than the plaintiﬂ" makes it.no more or legleikely that
(1) Plaintiff was sdmehdw denied due process; (2) that the Defendants were negligent in
conducting their investigation of Plaintiff’s pharmacy; (3) that the Defendants tortiously
interfered with a business expectancy of the Plaintiff; or (4) that Plaintiff is entitled to the.

injunctive relief he has requested. None of the authorities cited by Plaintiff indicate that

DEFENDANTS’ RESPONSEIN - 6 ATTORNEY GENERAL OF WASHINGTON

OPPOSITION TO PLAINTIFF’'S MOTION ' Tort Claims Division
5 : 900 - Fourth Avenue, Suite 2200
TO COMPEL S Seattle, WA 98164-1012
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documents or records from other unrelated proceedings are somehow relevant to a due process
claim.

The Pharmacy Board made the determination that an emergency existed requiring
summary suspension of Plamtlff’ s pharmacy license under RCW 18.130.050 (7) and WAC
246-869-190 (8) based on the ev1dence before it as indicated in its order of summary
suspension, not based on allegations and evidence in proceedings involving other pharmacists.
Plaintiff’s requests for information and docufnents from Board disciplinary proceedings that
do not involve the Plaintiff are therefore wholly irrelevant and not reasonably calculated to
lead to the discovery of any evidence that will be admissible in this case.

C.  Plaintiff’s Request for Attorney’s Fees Should Be Denied

Plaintiff has asked for $500 in attorney’s fees as a sanction for bringing this motion to.

compel under CR 37. However, CR 37 provides that such fees should not be awarded where

“the court finds that the opposition to the motion was substantially justified of that other

circumstances make an award of expenses unjust.” CR 37. Here, the defendants” opposition

to this motion is substantially justified, because the burden and expense of responding to
Plaintiff’s discovery requests is too great, especially in light of the fact that they seek -
mformatlon not reasonably calculated to lead to the discovery of admlss1ble ev1dence

More importantly, it was completely unnecessary for Plaintiff to bring this motion to
compel, as the Defendants have ﬁled a motion for a protective order to be heard on;thg same
date. On Septelﬁber 3" when pouhsel conducted their discovery conference puréuant to CR
26 (i), counsel for the defendants indicated that he would be bringing a motion for a ﬁrotective

order seeking relief from the discovery requests brought before the court in this motion.

Counsel agreed to speak by telephone the following Wednesday, September 8" regarding

other discovery issues. On September 8", when counsel spoke again as planned, counsel for
the State inquired as to Plaintiff’s counsel’s availability for the motion for protective order,

but Plaintiff’s counsel indicated that he had already noted a motion to compel (despite already

DBFENDANTS' MONSE IN 7 ATTORNEY GENERAL OF WASHINGTON

OPPOSITION TO PLAINTIFF'S MOTION TortClaina Diviekon
TO COMPEL : 900 - Foulth Avenue, Suite

Sesitle, WA 98164-1012
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being told that the Defendants would file a motion for protective order). Thus, any fees
Plaintiff’s counsel expended in preparing this motion to compel were entirely self-inflicted
and unnecessary. |

Finally, Plaintiff has brought two identical motions under two cause numbers. Tﬁe
two motions to compel, like the two identical complaints filed by Plaintiff, are completely
duplicative. Plaintiff cannot ask to compel the same materials twice and seek fees in doing so,
just as he cannot ask this court to give him the same relief twice by filing two identical
complaints.

VI. Conclusion
For ali the above reasons, the court should deny Plaintiff’s motion to compel and deny

his request for attorney’s fees.

DATED this _/é# day of Septemb'er, 2004.

CHRISTINE O. GREGOIRE
- Attorney General

-

OHN R. NICHOLSON, WSBA No.30455

Assistant Attorney General
Attorneys for Defendants
DEFENDANTS’ RESPONSE IN 8 momsz Gwcg&moggﬁﬂmm*‘
) I ‘ort Claims Division
OPPOSITION TO PLAINTIFF’S MOTION , 900 - Fouth Avenue, Suite 2200
TO COMPEL Seattle, WA 98164-1012

(206) 464-7352
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7 STATE OF WASHINGTON
8 SNOHOMISH COUNTY SUPERIOR COURT
9 || MICHAELS. JONES RPhL., NO. 02-2-08819-6
10 lenuff DECLARATION OF
- : _ STEVE HODGSON
11 v. .
12 l| STATE OF WASHINGTON; STATE
|t OF WASHINGTON, DEPARTMENT )
13 || OF HEALTH; STATE OF .
WASHINGTON, DEPARTMENT OF

14 || HEALTH, BOARD OF PHARMACY;
PHYLLIS WENE; and STAN
15 || JEPPESEN,

16 Defendants.

17 Y, Steve Hodgson, declarc as follows:-

18 I.Iamovcrmeageofwyws,amoompctmttotesmandhmwmwal

19 Xnowledge of the matters stated herein.

20 | 2. T have been employed by the Weshington State Department of Health (DOH) for

21 approximately cight years. My current position wr.ﬂ1 DOH is Health Services Consultant, and I

2 have held this position fé)r approximately three years. One of my duties as Fealth Services

»23 Consultant is mamtenance of DOH records relating to Board of Pharmmacy disciplinary
24 proceedings, - - - 4 -

’25

26
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Reattle, WA 9£146-1012 .
’ Q206) 464-7352
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3. Attached hereto as Exhibit 1 is a true and comrect copy of an excempt of
interrogatories and requests for production that I have reviewed at the wquesf qf the Anomcy
General’s Office. It is.my understanding that these interrogatories and requests for production
arc related to a lawsuit brought against the Department of Health, Board of Pharmacy, and
several State employees. - . | | A

4. Providinga TespoDSe to several of the interrogatories and requwts for production i in |
Exhibit 1 wou_ld require a search of a great volume of recordﬂ that would be extremely difficalt
or impossible. Interrogatory S requests identification of “all instances in which the Board of‘
Fharmacy has smmnarily suspended a pharmacist’s license pursuant to an ex parte order within
the past ten years > and requests the date of summary suspenswn end identity of the phaamacist
for each such suspension. Interrogatory 6 requests 1denﬁﬁcat10n of “all instances in which the
Rosrd of Pharmacy summsrily suspended a pharmacy license pursuant to an ex parte order”
without any limitation on time pcn'od_ Tnterrogatories 7 and 8 request information about “all
instances in which the Boardgof Phamacy took any adminjstrative action to discipline a
pharmacist” and “pharmacy,” respectively. Interrogatory 9 requests specific information about
any “civil legal proceeding’” where certain investigators were “alleged to have canducted an
fmproper investigation.” Intemogatory 10 rxequests gpecific information about legal |
MWhm‘%nhammstmphmyaﬂcg "ﬂ:atmsorhcrclvilugnswete
violated. Requests for Production 9, 10, 11, znd lszx]Jibﬁ 1 askﬂxatcertmnrecords
dexmﬁodmmspousctolnterrogaton% 5,6, 1, and8beproduocd. These requests &r¢
extremely burdensome, because Board of Phaxmacy dmmplmary records are not indexed
according to the criteria specified in the requests. ' : *

5. Some information pertaining to Board of Phamacy disciplinary records for the last

‘ejght years is consistently acccssible by computec database. However, the ways in which

by case name, date, violation, and case gutcome (e final disposition), The database is not

DECLARATION OF

2 ATTORNEY OENGRAL OF WASHINGTON
STEVE HODGSON

Tort Clairmg Devizion
200 Fouﬂh Aveoue S 2200
Hestic, WA 98144-1012
(206) 46471152

N N,
09/08/04 WED 15:32 (TX/RX NO 66811
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|| files and removal of confidential mfonnatmn m them would takc a grual: dcal of additional

indexed according to (1) whether an ex parte. order was sought or obtained, (2) Whether a
pharﬁacist‘s license was summurly suspended, (3) what administrative action apainst a
pharmacisf or pharmacy was taken, (4) specific allegations made against mvestigators or (5)
whcth;sr a pha;mécist involved in the proceedings alleged a civil rights violation. Furﬂaénnorc,
most Boatd of Pharmacy disciplinary rocords that are more than eight years old are not indexed
in the computerized database at all.

6. Paper copies of non-cumrent Board of Pharmacy disciplinary proceeding records are
archived. Agany fheso records are not indexed according to (1) whether an ex parte order was
sought or obtained, (2) whether a phermacist’s licenso wat summmarily suspc:n'ded, (3) what
administrative action against 2 pharmacist or phérmncy was taken, (4) specific allegations
made against investigaioxs, or (5) whether a pMst involved in the proceedings alleged #
c1v11 rights vialation. - )

7. Because Baaxd of Pharmacy dJ.SClP]lI]ﬁIy records are not indexed according to the
criteria specified mInterrogatoncs 5,6,7,8,9,and 10 and-Requests for Produnuon9 10, 11,
and 12 in Exhibit 1, the only way to provide 2 rcsponse to these dJscovery requ@ts is to
sonduct 2 hand search through the Department’s entice archive of records 1 estimate that it

wouldmkubetwom 80 md%hommmelymldmnfymdoopyﬂxcﬁls responsive to these
requests.

2. Board of Pharmacy disciplinary reconds typically commain a great deal of
confidential information. For instance, whistlcblower information is confidontial and
protected. Confidential medical information may also be present in these files. V'I‘hereforc,
once the files r&eﬁonsive ta the discovery requests in Bxhibit 1 were identified and copied, any

confidential ar o&xcrwisc protected information would have to be removed. A review of these

time, as well.
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foregoing is true and carrect.

DECLARATION OF
STEVE HODGSON

avv iuaio

I declare under penalty of pegjury under the laws of the State of Washington that the

DATED this bi\\day of 5&91‘0&‘92004 at [ wwauater , Washington

)M/

DGSW

& ‘1‘\‘

4 A’I’IO!U*XEY’ GANERAL OF WASHINGTON
Tort Chaims Divigion
$0Q Foarth Avenus Soa 2200
Soattlc, WA 9R146-1012
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Michael S. Jones, RPh., ) Case Na. 02-2-08819-6
v )
Iaint; ) S FIRST
Flaintiff ) INTERROGATORIES AND REQUESTS
Vs ) FOR PRODUCTION TO DEFENDANTS
) ) _
STATE OF WASHINGTON; STATE OF g
WASHINGTON, DEPARTMENT OF )
HEALTH; STATE OF WASHINGTON )
DEPARTMENT OF HEALTH, BOARD OF )
PHARMACY; PHYLLIS WENE and STAN )
JRPPESEN, )
A 1)
Defendants. 3
| TO: "Sm.cofwashingmn,Defcndmt

ATTORNEY GENEHAL'S

HEC@EWE

0CT 29 2008

D

OFFIGE

TORT CLAIMS DMS&ON _

e SEATTLE

IN THE SUPERIOR COURT OF WASBINGTON FOR SNOHOMISH COUNTY

ANDTO:  State of Washingtoni, Department of Healfh, Defendant
ANDTO:  State of Washington, Department of Health, Board of Pharmacy, Defendant

AND TO:  Phyllis Wene, Defendant

AND TO: Stan Jeppesen, Defmdant‘

AND TO: Gregory I ack::on, their attormey
Pursuant to Civil Rules 26 33, and 34, plmnnﬁ'Mlchacl S. Jones (“Yoned’ ’) propovnds the

followmg mr.ermgaxoncs md requests for pmduoton of documents to defendants.

1

PL'S FIRST DISCOVERY REQUESTS - 1 BROWNLIE & EVANS, LLP

119 N, Commercisl St., Suite 1250
Bellingham, WA 98225

(360) 676-0306

\¢
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|l offices of Brownlie & Evang, LLP, 119 N. Oommemlal Street, Suite 1250, Bellingham, WA -

|| ather item as to which the privilage is claimed with sufficient specificity for Jones to determine

do not claim a privilege.

¢ eeee (O avana

Ths interrogatories set forth below are ta be answered fully and separately in writing,
under oath, and in accordance with the above-citsd rules. Defendants shall serve a copy of their

anawers to these interrogatories on the attorneys for Jones within thirty (30) days hereof.

Defendants are further requested to produce and permit Jones to inspec’t.and copy the

documents hereinafter designaied_. Dofondants are requested to produce said documents at the

98225, within thirty (30) days hereof, or at such other time and place as may be agreed upon, by
( : '
the parties.

PRELIMINARY STATEMENT
A Toanswering these interrogatories and requests for production, you sre required to
fomish all information and documents available to you by reasonable inquiry, including

information and documents in the possession of your aé,ents, representatives, attorneys,

investigators, investigators of your attomeys, sud any other person or persous acting on your |
behalf. | |

: B. If you clain any privilege with respect to gnyinfonnaﬁoncaﬂndforbyan
fmerrogatory or request for productian of eny part fhereof, ideatify tho type of privilege which is

clatmed, state the basis for the claim of privilegs, snd jdetify the communicstion, documents, or

whether the issue of pmductioti of the information or document should be brought before thie
Court. If you claim any such privilege, you should ncvetﬂxuleés angwer or respondto the

interrogatory or request for production ta the cxtent that it calls for information as to which you
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|| unanswered portion. _

C. If you cannot answer the interrogatory in full, after exercising dpc diligence to
secure the information to do 0, 80 state and gnswer to the extent possible, specify your inability

to answer the remainder, and state whatever information or knowledge ydu have concerning the

D. . Ifadocument called for by a request is known to have existed but cannot be
located now, identify the documeat and state:

1. Whether the missing document has been in your possession, custody, or
control;

2. When and where the missing document was known to be in your.
possession, custody, or control; and _
| 3. In whose possession, custody, ar control such docummm may be ﬁ:nmd or,
as applicable, whether the document has been destroyed or has othsrwxse ceased to exist.
B. Afh:r each document request, state whethcr all documents responsive to that
request will be produced.
F. For each document pmduced, indicate in some convenient manner, such as by

nsmgs]mshm,ﬂmnnmbaofﬂlcdoumw:mquwtormqummwmchﬁmrspmm
. Q. In answering the interrogatories and requests for production, the following
instructions and definitions apply:

"~ 1, - “Defendent” or “you” means defendants State of Washington, State of

Washington Department of Health, State of Washington Department of Health Boafd of ‘

Pharmacy, Stan Jeppesen and Phyllis Wene, and all of their agents, representatives, employees,

attorneys, and accountsnts.

2. “Jones” or ‘blai;ﬁiﬁ" means plaintiff Michael Jones. -
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3. ‘Compléint" refers to the Complaint filed by Jones against you in this

action.

4. “Answer’ means Defendants’ mq to Plaintiff's Complaint filed by
you in this action. ) |
-5, “Document” shall be construed in its broadest sense, and .includcs any
original, reproduction or éopy of any kind of written or documentary material, or drafts thereof,
including, but nof limitad to, compondeﬁcc, memoranda, inter-office commumications, cmails,
notes, journals, desk calendars, diaries, contract docmments, appointment beoks, publications,
calculations, estimates, working papers, vouchers, minutes or meetings, ileoiccs.‘reports,
gtudies, coméutcr tap& and diskett%, computexr files (including information stored on hard
drives ar disk drives), CD-ROMS, photogmphs negz.twes slides, video or audio tapes, tclngrms,
notes or teleplmne conversations, and ﬁntce of eny oral communications..
6. Whenever any person must be “identified”, the person shall be 1den1:1;ﬁcd
by name, last known addms; tclcphone mxmbcr, employers, mdﬂﬁomﬁp to yau.
7.  Whenever auy documents, es defined sbove, mmust be “identificd” the

persons involved orconnectedwm such written communications paust be identified;

additionally, you shau!d identify whether copies of such, written cotmmmunicgtions remain in

existence, and identify the location and j:mon or persons having custody snd control of such

written commumicafions.

8. For purposes af these requests and interrogataries, words in the masculine

gender include the feminine and neuter, and s'mgu]a: word forms include the plural, the
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heard at the ex parte hearing that was held by you on or ehout Augnst 17, 1999, under Docket

9. Any other words used herein shall be defined according to sbﬂ}lda:d
American usage, as shown in a dictionary of the English language.

H. The intexrtogatories and requests for production are continuing under Rule 26(e)

and you havo z duty to amend your responses if you learn that your response is in some material

respect incomplete or incorrect.

INTERROGATORIES

INTERROGATORY NO. 1: For each person whom you expect to call as an expert
witness at trial, state the subjoct matter on which the expert is expected to testify, tho substance
of the facts to which the expert is expected to testify, the substance of the opinions ta which the

expert is expected to testify, and a summary of the grounds for each such opinion.
ANSWER: -

INTERROGATORY NO. 2: Identify each and every person who you believe has
knowledge and/cr informsation supporting, negating or relating in any way to your allegations set
forth in the Answer, and for cach such person, stage the full name, present or last known home
and business addresses and telephons mmmbers, occupation and employer, and relationship to aay] -
party, and describe the knowledge he or she possesses and the meaus by which such knowledge

ANSWER:

INTERROGATORY NO. 3: Identify sll persons with whom you have discussed-or
otherwise communicated about any of your allegations in the Answer, eud state the substance of
your communication. Identify all documents that concem such comrounications.

ANSWER: _

INTERROGATORY NO. 4: Did you give plaimiff notice of end/or an epportunity to be

No. 99-08-A-1016PH and No. 99-08-A-1017CF? If the snswer it Yes, please doscribe in
particularity and detail the opportunity afforded. '

-

INTERROGATORY NO. S: Identify all instances in which the Board of Pharmacy has
summarily suspended a phammacist’s license pursuant to an ex parte order within the past ten
years, and with respect to each instance answer the following: 7T T
a Date of summary suspension;
b. Identify the phammacist;

PL'S FIRST DISCOVERY REQUESTS - 6 - EROWNLIE & EVANS, LLP
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c.  .Describein parucxﬂmty and detail the allegations contained in the statement of
charges against the pharmacist;

d Was the pharmacist given an opportunity to be heard prior to the issuance of the
ex parte ordeg;

c. Did the pharmacist move for a stay of the suspension pending a heanng on the
merits; and if the angwer is yes, was the motion for a stay of suspension granted;

f Describe in particularity and detail any admmstratwe action taken by the Board
of Pharmacy on the statemcnr of charges.
ANSWER: .

INTERROGATORY NO. 6: Identify all instances in which the Board of Pharmacy
summarily suspended a pharmacy license pursuant to an ex parte arder, and with respect to each
instance apswer the following:

a Date of summary suspension;

b. Identify the pharmacy;

¢.  Describe in particolarity and detail the allegations contained in the statement of

~ charges against the pharmacy;

d. Was a representative of the pharmacy gwcn an oppommlty to be heard ptior to

the issuance of the ex parte order;

e. Did the pharmacy move for a stay of the mspmmonpendmg 8 bearing on the

merits; and if the agswer is yes, was the motion for a stay of suspension granted;
£ Describe In particularity snd detail any administrative action takert by the Board
of Pharmacy on the statement of charges.

ANSWER:

INTERROGATdRY NO. 7: Identify all instances in which the Board of Pharmagcy took

,myadmnnstmﬂveacumto discipline apharmamﬂwxﬂnnﬁaepasttcnycars, andmmmspectto i
each instance answer the following: )

a Deate of action; .
b. Identify the phamacist;
" C. D&scdbcinparﬁmﬂmtymdde&ﬂﬁcﬂlegnhonswhiohgﬂeﬂsetoﬁle
administrative acnonagamstmephammist;

d Desaribe in particularity and detail the udmzmsfrattve action taken,
ANSWER:

INTERROGATORY NO. 8: Identify all instances in which the Board of Pharmacy took

any administrative action to discipline 2 pharmacy within the past ten years, and with respect to
each xnstance answer the following:

e Date of action; -
“bo T Identify the pharmaey; — T IR
c. Describe in paruculamy and detml thc a!lcgamms Whlch gave risc to thc

administrative action against the pharmacy; -
. d. Describe in particularity and detail the adinistrative action taken.
PL'S FIRST DISCOVERY REQUESTS - 6 ‘ BROWNL!E & EVANS, LLP
Co ‘ 119 . Commercial St., Suits 1250
Bellingham, WA 98225
(360) 676-0306
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|| witness, the date and place wherein cach such statement was taken., in whose custody each such
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ANSWER:

ll INTERROGATORY NO. 9: Have you ever been a party to any civil legal proceedings
of any kind in which a pharmacist or pharmacy alleged that Phyllis Wene or Stan Jeppesen
conducted an improper investigation of the pharmacy? If go, for each such lawsuit or proceeding,
please state the name and location of the court, agency, or other tribunal, state the title and cause

number of sach matter, and describe the nature of the lawsuit ot pmccedings and defendant’s
involvement therein. . :

" ANSWER:
|

i JINTERROGATORY NO. 10: Have you ever been a party to any civil legal procecdings
of any kind in which a pharmacist or pharmacy alleged the disciplinary action taken by the Board,
of Pharmacy or Department. of Health or either of its employees or agents violated the
phar;macist’s or pharmacy's civil rights? If so, for each sach lawsuyit or proceeding, please state
thoe name and location of the coutt, agency, or other tbunal, state the title and eause number of

eacﬂ_ uatter, apd describe the nature of the lawsuit or proceedings and defendant’s involvement
theret. _ :

ANSWER:

" INTERROGATORY NO, 11: If you intend to introduce doctimentary or written pieces
of c'»iridcnce as exbibits at the trial of this action, please identify each and every such piece of
documentary or written evidence. With respect to each such document, please state the
following: /
. (@) A general description thereof -

()  The name and present or last known address of the person or persons who
wrote if; ' -

@ Thenamcmdprcsontorlasthmwnaddlwdﬂmpmontowhomitwas
seut;

| (b)  Thedas it was written or atherwise created;

|

l () Thename und address of the custodian thereof; and
i (f) = Whether-you have a copy thereof.

|

ANSWER:

! INTERROGATORY NO. 12: Have you or amyone representing your interest obtained
any |5‘38t°mﬁnt, oral or written, signed or unsigned, of eny shotthand or recorded statement, or any|
recorded conversation from any witnesses or from any one with knowledge of the facts or

a]la'gaﬁons in this case? If your apswer is in the affirmative, please state the name of such

tatbment reposcs, and whether each such statetent is orel or written, signed or unsigned, im- - | - -
shortband or recarded. ‘ ’ ‘
ANSWER:

PL'S FIRST DISCOVERY BEQUESTS -7 BROWNLIE & EVANS, LLP
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REQUESTS FOR PRODUCTION OX DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: For each expert witness identified in
response to Interrogatory No. 1, produce 2 copy of that person’s curriculum vitag or resurne; all
documents used or reviewed by said expert as the basis of each expert’s factual understanding,
assumptions end opinions; all documents prepared by cach expert with respect to this case; and

all documents exchanged between you and oach expert, including any reports prepared by said

RESPONSE:

REQUEST FOR PRODUCTION NO. 2: Produce all documeats which evidence,

reflect, refer to, or constitute commumications gbout any of your investigations of plaintiff and/ox

of plaintiff’s pharmacy between Jequary 1, 1990 and Deceniber 31, 1995.
RESPONSE: : |

REQUEST FOR PRODUCTION NO, 3: Produce all documents which evidence,

reflect, tefer to, or constitute communications shout any of your investigations of plaintiff and/or
of plaintiff*s pharmacy in 1998. ) '

RESPONSE:

REQUEST FOR FRODUCTION NO. 4: Producs all documents which evidence,

reflect, refer to, or constitute communications about any of your ipvestigations of plaintiff and/ox
of plaintiff’ s phammacy in 1999. :

RESPONSE:

REQUEST FOR PRODUCTION NO. 5: Produce all documents which evidence,
reflect, refer to, or constitute communications about eny administrative action taken by you or
considered by you with respect to either plaintiff's license or plaintifP’s pharmacy license
hetween Yemuary 1, 1990 and December 31, 1995.

RESPONSE: ’

' REQUEST FOR PRODUCTION NO. 6: Produce all documents wihich evideoce,
reflect, refer to, or constitute communications sbout any administrative action taken by youor
considered by you with respect to either plaintiff’s license or plaintiff's pharmacy license n

1998.

e RESPONSE:. .

PL'S FIRST DISCOVERY RBQUESTS -8 - BROWNLIE & EVANS, LLT .
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REQUEST FOR PRODUCTION NO. 7: Prodnee all documents which evidence,
reflect, rofer to, or constitute communications ebout any administrative action taken by you or

considered by yoil with respect to either plaintiff’s license or plaintiff's pharmacy license in
1999.

RESPONSE:

n A~ W N

REQUEST FOR PRODUCTION NO. 8: Produce each and every written statement
you have obtained from any person which supports, negates, ot relates to Jones’s clayms agamst
you in this lawsuit.

RESPONSE:

' REQUEST FOR PRODUCTION NO. 8: Produce & copy of the investigation report(s)

issued as part of each administrative action identified in interrogatory numbers S and 6 above.
: RESPONSE:

o M ~N <O

10 REQUEST FOR FRODUCTION NO. 10: Produce a copy of the statement of charges

jssued as part of each administrative action identified i interrogatory numbers S and 6 above.
1 RESPONSE:

12

REQUEST FOR PRODUCTION NO. 11: Produce 2 copy of the investjgation reports

13 ||issued as part of each administrative action identified in mterrogatory mumbers 7 and 8 above.
RESPONSE: ' ‘ '
14

16|  REQUEST FOR FRODUCTION NO. 12: Produce 2 copy of the stafement of charges
issued as paxt of cach administrative action identified in interrogatory numbers 7 and 8 above.
16 RESPONSE: , o |

17

REQUEST FOR PRODUCTION NO. 13: Produce copies of all charges or complaints

18 || apd copies of any documents dispositiva of each. such charge or complaint for each matter
jdentified by you in your answer to interrogatoryno. 9. - :

19 RESPONSE: g

20

. REQUEST FOR PRODUCTION NO. 14: Produce copies of &1l charges or corplaints
24 || and copies of any documents dispositive of each guch chargo oz complaint for each matter
' identified by you in your answer to interrogatory no. 10.

22V RESPONSE: . — e - e

23

24 )

PL’S FIRST DISCOVERY REQUERSTS -9 BROWNLIE & EVANS, LLP
| 119 N, Commcreial St Suite 1250
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1 REQUEST FOR PRODUCTION NO. 15: Produce all doouments which evidence,
reflect, refer to, or constitute commumications about the notice and opportunity to be heard

2 || described by you in your answer to interrogatory no. 4 abave.
- RESPONSE: 4
3
4 REQUEST FOR PRODUCTION NO. 16: Produce all documents relating to any

criminal charges that have ever been filed against you, including any docurments relating to the
5 || disposition of the criminal charge. '

RESPONSE: /

6 .

7 REQUEST FOR PRODUCTION NO. 17: Other than documents produced in response
to request for production mumbers 1 through 16, produce 2ll documents which evidence, reflect,

8 || refer to, or constitute commumicatians by you to Jones or to Jones’s attorney between Auvgust 10,
1999 apd the present date.

9 - RESPONSE:

10

REQUEST FOR PRODUCTION NO. 18: Other than the documents produced in |
11 || response to request for production numbers 1 through 17, produce any and, all documents which |
evidence, reflect, refer to, or constitute communications about Jopes's claims against you in this

12 || lawsuit.
RESPONSE:
13
‘ $4%4 . ‘
14 DATED this_dM~ day of October 2003,
15 |  BROWNLIE & EVANS, LLP
16 | -
17 By: Evans, WSBA #26253
Attorney for Michacl Jones |
18 ' '
19
20 ‘ CERTIFICATION OF DELIVERY *
: 1 certify under penalty of perjury under the laws of the state of Waihington that I mailed
21 || an original and one capy of this document to Gregory Jackson on the S5 day of October, 2003.

23
24 ) .
PL'S FIRST DISCOVBRY REQUESTS - 10 BROWNLIE & EVANS, L1L?
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Bellingham, WA 98225
(360) 6760306
Ny AN

09/08/04 WED 16:32 (TX/RX NO 5681)



(Vo TN ] ~3 (o)}

10
11
12
13
14
15
16
17
18
19
20

21

22

24
25
26

|| WASHINGTON, DEPARTMENT OF

STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT

MICHAEL S. JONES, R Ph, | NO. 02-2-08819-6

Plaintiff, * GR 17 DECLARATION OF
JOHN R. NICHOLSON
V. ' RE: FACSIMILE FROM STEVE

HODGS ON
STATE OF WASHINGTON; STATE
OF WASHINGTON, DEPARTMENT
OF HEALTH; STATE OF

HEALTH, BOARD OF PHARMACY;
PHYLLIS WENE; and STAN
JEPPESEN,

Defendants.

23

I, John R. Nicholson, declare as follows: ,
1. That I am an Assistant Attorney General in the Torts Division of the Ofﬁce of
the Attorney General, I am one of the attorneys repmentmg the defendants in this case, I am-
over the age of eighteen (18), and I have personal knowledge of the matters herein.
2. I have examined the preceding facsimile copy of the Declaration of Steve

Hodgson, and have determined that it consists of 4 pages, plus Exhibit 1 which consists of 11

|| pages, and my 2 page attached Declaratlon and is complete : and legible.

i
i

GR 17 DECLARATION OF K ATTORNEY GENERAL OF WASHINGTO
JOHN R. NICHOLSON Tot Cas Division
RE: FACSIMILE FROM STEVE | R n phee 012
HODGSON , NN @06 4eams
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I declare under penalty of perjury under the laws of the State of Washington that the

foregoing statements are true and correct.

DATED this 5 h_ day of September 2004 at Seattle, Washington.

/ TOHEN R. NICHOLSON, WSBA No. 30499

900 FOURTH AVE
SEATTLE, WA 98164
(206) 464-7352
GS FAX (206) 587-4229
GR 17 DECLARATION OF 2 ‘ ATTORNEY GENERAL OF WASHINGTON
JOHN R. NICHOLSON Tort Claims Division 2200
RE: FACSIMILE FROM STEVE - - R et 1012

HODGSON : _ ‘ o N.206) 4647352
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IN THE SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY
MICHAEL S. JONES, R. Ph., Case No.: 02-2-08819-6

ORDER DENYING DEFENDANTS’
MOTION FOR A PROTECTIVE ORDER

Plaintiff,
VS.

STATE OF WASHINGTON AND ITS
DEPARTMENT OF HEALTH;
WASHINGTON STATE BOARD OF .
PHARMACY; PHYLLIS WENE and STAN
JEPPESEN, individually and as investigators
for the Washington State Board of Pharmacy,
and DONALD WILLIAMS, individually and
as executive director of the Board of
Pharmacy,

Defendants

S S el M N N e N N N N e NS N N N N e e S

This Matter came before the Court on Defendants’ motion for a protective order. 'T‘he
Court heard the oral argument of counsel for Plaintiff, Murphy Evans, Esq., and counscl for
Defendants, J ohn Nicholson, Esq., considered the plcadmgs filed in this action, and bemng
otherwise fully adv1sed, now thercfore, |

[T IS HEREBY ORDERED thal Defendants’ motion for a protective order is DENTED.

DATED this _ﬁ day of Septcmbcr 2004,

Ubrnmissionc%fﬂ ~

ORDER DENYING DEFENDANTS’ MOTION FOR BROWNLIE EVANS & WOLF, LLP

PROTECTIVE ORDER - | ’ - 119 N. Commercial St., Suite (250
' ’ ' Bellingham, WA 98225

(360) 676-0306-.

D
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‘| Presented By:

BROWNLIE EVANS & WOLF, LLP

Mp0

Murp}U‘Evans, WSBA #26293
Attorney for Jones

Copy Received, Approved for Entry.

CHRISTINE GREGOYRE
Attorncy General

..407;

FAX 4222529322 ABC LEGAL MESSENGERS-EVT

JOHNR. NICHOLS ON, WSBA #30499

Assistant Attorneys General
Attorneys for Defendants

ORDER DENYING DEFENDANT S MOTION FOR
PROTECTIVE ORDER -2

d009/012

BROWNLIE EVANS & WOLF, LLP?
119 N, Cormmercial St., Suite 1250
- Bellingham, WA 98225
(360) 676-0306

08/27/04 MON 10:27 [TX/RX NO 57271
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, FILED
2 | - ZYSEP 21 PMk: |7
3 P‘]‘J.I]r\ L:
' . COURTY TL LQ;{’
4 » \ \{D '1‘ H [‘0 ‘:J'XSH.
5 - 1IN THE SUPERIOR COURT OF WASHINGTON FOR SNOIYOMISH COUNTY
. .
7 | MICHAEL S. JONES, R. Ph., ) Case No.: 02-2-08819-6 -
) ‘
8 Plaintiff, ) ORDER COMPELLING THE
) DEFENDANTS TO PROVIDE ANSWERS
9| vs. )} AND RESPONSES TO JONES’S FTRST
) DISCOVERY REQUESTS
10
STATE OF WASHINGTON AND.ITS %
11 |{DEPARTMENT OF HEALTH; )
WASHINGTON STATE BOARD OF )
12 || PHARMACY; PHYLLIS WENE and STAN )
, JEPPESEN, individually and as investigators )
13 || for the Washington Statc Board of Pharmacy, )
and DONALD WILLIAMS, individually and )
14 1| as executive director of the Board of )
Pharmacy, )
15 } )
A‘ ;
16 Defendants )
)
17 . _ _ \
'I'his matter came betore the Court on Plaintiff Michael Jones’s motion for an order
18 :
providing the [ollowing relief:
19 || R , | |
1. Requiring Defendants to answer interrogatories nos. 5, 6,7, 8, 9, and 10 and to
20
produce documents in response Lo requests for production nos. 9, 10, 11 and 12 of Plaintiff’s
21 : ) ) ) )
First Tnterrogatories and Request for Production to Defendants, which werc propounded October
22 ‘
21, 2003.
23
I 2. Awarding Jones reasonable fees and expenscs incurred in bringing the motion. !
24 .
25
ORDER COMPELLING DISCOVERY - 1 ; - BROWNLIE EVANS & WOLFK, LLP
) ' : 119 N. Commercial St., Suite 1250
4 _ Bellingham, WA 98225
r . (360) 676-0306

08/27/04 MON 10:27 [TX/RX NO 5727] -
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| for production: Nos. 9, 10, 11 and 12.

‘The Court heard (he oral argument of counscl for Jones, Murphy Evans, Esq., and
counscl for Defendants, John Nicholson, Esq. The Court also considered the pleadings filed in

this action. 4 _ A !

Based on the argumenl of counsel and cvidence presented, the Court finds as follows:

1. On October 21, 2003, Plaintiff propounded on the Deferdants its first discovery
requests. |
2. Defendants failed to providc [ull and complete answers to the following

interrogatories: Nos. 5, 6, 7, 8, 9, and 10.

3. Defendants faﬂed to provide full and complete responscs to the following requests|

4, Plzﬁntiffhas incurred reasonable attorney’s fees in the amount of $500.00 in
bringing this motion.
.Based on the above findings, It Is Ordered:
1. Plaintiff’s motion to compel discovery is granted.
2. Dcfcndants are ordered to provide full and complete answers, without objection,

to the following interrogatorics: 5, 6, 7, 8, 9 and 10 on or before O ol uhs M _ Hov Bate).

3. Dcfendants are ordered to provide full aud complete responses, without objcction,

to the following requests for production: 9, 10, 11 and 12 on or before () clule I gy
(Date)

(Pge).

_ DATED this 2+ day of September, 2004. e ]

L >
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ORDER COMPELLING DISCOVERY - 2 BROWNLIE EVANS & WOLF, T.I.P
: 119 N. Commercial St., Suite 1250 ‘
Bollingham, WA 98225
(360) 676-0306-.
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T || Presentcd By:
2 || BROWNLIE KEVANS & WOLF, LLP

3 W
4 || By:

Murphy ¥vans, WSBA #26293

S Attorney for Jornes

® 1| copy Receivédj Appr;)ved for Entry,

! CHRISTINE GREGOIRE

g || Attorney General

9 P ) | »
10 74% ; (

By:
JOHN R. NICHOLSON, WSBA #30499
11 Assistant Attorneys General

12 Atlomeys for Defendants
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“'WASHINGTON, DEPARTMENT OF

Hearing Date/Time: October 7, 2004 at 9:30 a.m.

STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT
MICHAEL S. JONES, R.Ph,, NO. 02-2-08819-6
Plaintiff, DEFENDANTS’ MOTION FOR
REVISION OF COMMISSIONER’S
\2 -] RULINGS '

STATE OF WASHINGTON; STATE
OF WASHINGTON, DEPARTMENT
OF HEALTH; STATE OF

HEALTH, BOARD OF PHARMACY;
PHYLLIS WENE; and STAN
JEPPESEN, -

- Defendants. .

L Relief Requested
Pursuant to Snohomish County Local Rule 7 (b) (2) (L), Defendants move the court to
revise the September 21, 2004 ruling of the commissioner on Defendants’ motion for a
protective o;der and Plaintiff’s ino'tion to compel.

II. Statement of Grounds

~ On 'Séptéririﬁgr 21, 2064, Defendants’ motion 'rforr ;prrfotiédtiﬁ\‘f'e order and Plaintiffs |

motion to compel was heard by a commissioner of this court. Both of these motions

DEFENDANTS’ MOTION FOR 1 ATTORNEY GENERAL 6F WASHINGTON

REVISION OF COMISSIONER’S , - Tort Claims Division
; 900 - Fourth A , Suite 2200
RULINGS Sea‘:tllle, WAve;‘iﬁ 64?;0 12

(206) 464-7352
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concerned Plaintiff’s Interrogatories Nos. 5 — iO and Requests for Production Nos. 6 — 12
from Plaintiff’s first set of discovery requests to the Defendants.

The commissioner denied the Defendants’ motion for protective order and granted
Plaintiff’s motion to compel. In addition, the commissioner awarded Plaintiff $500.00 in
attorney’s fees under CR 37 for bringing, the motion to compel. A party may seek revision of
a commissioner’s ruling under Local Rule 7 (b) (2) (L) if a timely motion for revision is filed.

III. ~ Statement of issues

The following orders entered by the commissioner on September 21, ZQO4 are
challenged by the Defeﬁdant for review in this motion:

(1) Order Denying Defendants; Motion for a Protective Order;

2) | Order Granting Plaintiff’s Motion to Compel.

The commissioner erred in denying the Defendants’ motion for protective order and
graﬁting Plaintiff’s motion to compel. The motion for protective order should have been
granted, and the motion to compel should have been denied. In addition, Plaintiff’s request
for attorney’s fees should have been denied.

1V. Evidence Relied Upon

Defendants rely on all the pleadings and materials submitted to the commissioner

relating to the Defendants’ motion for protective order and Plaintiff’s motion to compel,

which are attachéd to this motion as follows:

~ Attachment A: Defendants’ Motion. for Protective Order

Attachment B: Declaration of John R. Nicholson (filed on September 13,
o . 2004, contemporaneously with Defendants’ motion fora
protective order under Snohomish County Cause No. 02-2-
- - -08819-6) and-the exhibits thereto; - — -~ — — - oo e

Attachment C: Declaration of Steve Hodgson (filed on September 13,
: 2004, contemporaneously with Defendants’ motion for a
protective order under Snohomish County Cause No. 02-2-
08819-6) and the exhibits thereto;

DEFENDANTS’ MOTION FOR 2 ATTORNEY GENERAL QF'VYASHINGTON
REVISION OF COMISSIONER’S Tort Glaims Division

900 - Fourth A , Suite 2200
RULINGS | Seattle, WA 981641012

(206) 464-7352
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Attachment D:

Attachment E:

Attachment F:

t

Attachment G:

Attachment H:

Attachment I:

Attachment J:

Order Denying Defendants’ Motion for Protective Order;
Plaintiff’s Motion to Compel,

Declaration of Murphy Evans (filed contemporaneously
with Plaintiffs’ motion to compel) and the exhibits thereto;

Defendants’ Response in Opposition to Plaintiff’s Motion
to Compel;

Declaration of John R. Nicholson in opposition to
Plaintiff’s motion to compel and the exhibits thereto;

Plaintiff’s Reply in Support of Motion to Compel

Order Granting Plaintiff’s Motion to Compel.

V. . Legal Authority

A party may seek revision of a commissioner’s ruling under Local Rule 7 (b)(2)(L) if a

timely motion for revision is filed. A motion seeking review of an order of the commissioner

is timely if it is filed within ten days of the entry of the commissioner’s order. RCW

-2.24.050. Review of the rulings on matters submitted in pleadings to the commissioner is de

novo. _LR 7 (b)(2)(L). Defendants rely on the arguments and authorities in their motion for a

protective order and in their response to Plaintiff’s motion to compel, which were submitted to

the commissioner prior to the hearing of these motions. These pleadings and other materials

are attached to this motion. Based on the foregoing, Defendants’ motion for a protective order

should have been granted, and Plaintiff’s motion to compel and request for attorney’s fees

should have been denied. .

"

/
1
/

DEFENDANTS’ MOTION FOR

3 ~ ATTORNEY GENERAL OF WASHINGTON

REVISION OF COMISSIONER’S ‘ ’ Tort Qlaims Division

RULINGS

900 - Fourth Avenue, Suite 2200
Seattle, WA 98164-1012
© (206) 464-7352
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V1. Conclusion
Based on the foregoing and the authorities cited in the parties briefing submitted to the
commissioner, Defendants’ motion for a protective order should have been granted, and

Plaintiff’s motion to compel and request for attorney’s fees should have been denied.

DATED this £/% day of September, 2004.

CHRISTINE O. GREGOIRE
Attorney General

OHN R. NICHOLSON, WSBA No.30499
Assistant Attorney General

Attorneys for Defendants
23 0 . - - . . -
DEFENDANTS’ MOTION FOR _ 4 ‘ ATTORNEY GENERAL OF WASHINGTON
- » Tort Claims Division
REVISION OF COMISSIONER’S 900 - Four& Avenue, Suite 2200
RULINGS - © Seattle, WA 98164-1012

(206) 464-7352
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FILED

,D) 0CT 072004
- 0CTO7200 PAM L. DANIELS.
SNOHOMISH €QUNTY BHERK
ATTORNEY t3EniERAL S DFFICE ¥4 - BEHEIG GLERK GF GOURE
TORT CLAIMS DIVISION .
SEATTLE
STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT
_MICHAEL S. JONES, RPh : 'NO. 02-2-08819-6
Plaintiff, ORDER GRANTING DEFENDANTS’
- |  MOTION FOR REVISION OF
V. 4 COMMISSIONER’S RULINGS
STATE OF WASHINGTON; STATE [PROPOSED]

OF WASHINGTON, DEPARTMENT
OF HEALTH; STATE OF '
WASHIN GTON, DEPARTMENT OF
HEAILTH, BOARD OF PHARMACY;
PHYLLIS WENE; and STAN
JEPPESEN, -

Defendants. ’

24

L

THIS MATTER came before the unders1gned Judge of the above-entitled court on

Defendants’ Motion for Rev1s1on of the Comxmssmner s September 21,. 2004 ruhngs on |

Defendants’ motion for a protectlve order and Plaintiff’s motion to compel The Court
considered all the pleadings that were before the commissioner, as follows: .
€)) " Defendants’ Motion for Prétective Order;

2) Declaration of John R. ‘Nichblson (filed on September 13; 2004,

|l contemporaneously with Defendants’ motion for a protective order-under Snohomish County [ - -

' Cause No. 02-2-08819-6) and the exhibits thereto;

ORDER GRANTING DEFENDANTS’ . 1 ATTORNEY GENERAL OF WASHINGTON:

MOTION FOR REVISION OF - : Tort Claims Division ‘
. 900 - Fourth A: 2 2200
COMMISSIONER’S RULINGS S;a‘:tle, wxeggi 6‘8,'“;?] 7"

(206) 464-7352
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(3)  Declaration of Steve HodgsonA (ﬁied on September 13, 2004, |
contemporaneously with Defendants’ motion for a protective order under Snohomish County
Cause No. 02-2-08819-6) and the exhibits thereto; |

4 Order Denying Defendants’ Motion for Protective Order;

(5)  Plaintiff’'s Motion to Compel;

(6)  Declaration of Murphy Evans (filed contemporaneously wifh Plaintiffs’ motion
to compel) and the exhibits thereto; |

@) lDefendants’ Response in Opposition to Plaintiff’s Motion -to Compel;

(8) ** Declaration of John R. Nicholson in oprsitibn to..Plaintif\f’ s motion to. compel
and the exhibits thereto; | |

9 Plairitiff’ s Repiy in Support of Motion to Compel;

(10)  Order Granting Plaintiff’s Motion to Compel;

and the court being fully édvised, now therefore, IT IS HEREBY ORDERED that
Defendants’ Motion for Revision of the Commissioner’s ..Sep/tember 21, 2004 rulings on
Defendants® Motion for a Protective Order and Plaintiff’ s Motion to Compel is GRANTED.
The commissioner”s September 21, 2004 rulings on these motions are revised as follows:

V 1.. Defendants’ motion for a Protective Order is GRANTED;

2. - Plaintiff’s motion to Compel is DENIED; \

3. Plaintiff's request for attorney’s fees is DEN'IED;

4. Defendants need not provide further responses to Interrogatories 56,7,8,09,

10 or Requésts for Production 9, 10, 11, or 12 of Plaintiff’s First Interrogatories and Requests

for Production. /n
~ DONE IN OPEN COURT this_7_da}y°f;v ,@e‘ - 2004
) .
SUPERIOR COURT JUDGE
ORDER GRA_NTING DEFENDANTS? 2 ATTORNEY GENERAL OF WASHINGTON
Tort Claims Divisi
MOTION FOR REVISION OF 900 - Fourth Avenu, Suite 2200

COMMISSIONER’S RULINGS : Seattle, WA 98164-1012
_ (206) 464-7352
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Presented by:

CHRISTINE O. GREGOIRE
Attorney General

IN R. NICHOLSON, WSBA No. 30499
ssistant Attorney General
Attorneys for Defendants

. ORDER GRANTING DEFENDANTS’

MOTION FOR REVISION OF
COMMISSIONER’S RULINGS

Approved as to Form and
Notice of Presentation Waived:

BROWNLIE, EVANS, & WOLF P.S.

eA

UL

Murphy Evan§; WSBA No. 26293.
Attorney for Plaintiff

)

3 ATTORNEY GENERAL OF WASHINGTON
Tort Claims Division -
900 - Fourth Avenue, Suite 2200
Seattle, WA 98164-1012 ~
' (206) 464-7352




