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I INTRODUCTION

In August of 1999, the Washington State Pharmacy Board
summarily suspended pharmacist Michael Jones’ profession_al licenses, as
~ the Legislature has authorized it to do in RCW 18.130.050 (7), after his
* pharmacy received failing scores at two cbnsecutive inspections. The
summary suspension order was not permanent, but was entered pending
further disciplinary proceedings. In an unsuccessful effort to stay this
action, Mr. Jones and his attorney submitted de.clarations to the Board
admitting to many of the health and safety violations noted at the failing
inspections, but representing that Mr..' Jones had made changes and
brought his pharmacy into compliance. Mr: Jones later agreed to the
suspension of his licenses for five (5) years and waived the full
administrative hearing where he could have contested the Board’s actions.
The Court of Appeals correctly held that Mr. Jones’ subsequent tort
lawsuit against the Board, its Executive Director, and the Board
investigafors who inspected his pharmacy was barred by the Réspondents’
absolute and qualified immunity, as well as by the exhaustion doctrine.

II. COUNTERSTATEMENT OF THE ISSUES

1. Does Mr. Jones’ failure to challenge the court’s holding that

Executive Director Williams is entitled to absolute prosecutorial

immunity render his arguments regarding qualified immunity
moot?



2. Did the Court of Appeals correctly hold that Investigators Wene
and Jeppesen are entitled to qualified immunity where (a) Mr.
Jones failed to allege or demonstrate any evidence of a procedural
due process violation by Wene or Jeppesen and (b) a reasonable
public official could have believed that an emergency justifying
summary action existed based on Mr. Jones’ admissions of health
and safety violations in declarations he submitted to the Pharmacy

. Board just weeks after the summary suspension occurred?

3. Did the Court of Appeals correctly hold that Mr. Jones’ voluntarily
stipulation to the suspension of ‘his licenses and waiver of the
Board’s administrative hearing process barred his state law tort
causes of action?

II1. COUNTER-STATEMENT OF THE CASE

On July 12, 1999, Pharmacy Board Investigators Phyllis Wene and

Stan Jeppesen conducted an inspection 6f the Medicine Shoppe Phahnacy
in Marysville, Washington, which was owned and operated by Michad
Jones. CP at 268. After thevinsp‘ection, Mr. Jones received a failing of
unsatisfactory score of 48 out of 100.) CP at 268, 280. On August 10,
1999, Jeppesen returned to the Medicine Shoppe to conduct a required re-
inspection of the pharmacy for purposes of determining whether Mr. Jones
corrected the previously identified violations.” CP at '270—73;, 287. The re-

inspection resulted in another unsatisfactory score of 56. CP at 273, 287.

! The inspectors’ reports pertaining to the July and August 1999 inspections of

Mr. Jones’ pharmacy are attached to this Answer as Appendix B. Board of Pharmacy
regulations provide that all pharmacies shall be subject to periodic inspections to

determine compliance with the laws regulating the practice of pharmacy. WAC 246-869-

190. The inspections are graded based on a score between O and 100 and are classified
into three categories: (a) “Class A” — for inspection scores of 90 to 100; (b) “Conditional”

— for inspection scores of 80 to89; and (c) “Unsatisfactory” — for inspection scores below
80. Id. If a pharmacy receives an “unsatisfactory” score, the pharmacy must raise its

score to 90 or better within fourteen (14) days. WAC 246-869-190 (5).

~



The inspection reports completed by Jeppesen alleged numerous violations
of laws and regulations pertaiping to pharmacists. CP at 269-73, 279-89.
Mr. Jones’ prior history of sanctionable conduct included a faiied
inspéction in December 1998 and héwing his license placed on probation
in 1994 after a prescription filling error. CP at 212 — 214, 298.

On August 16; 1999, Donald Williams, Executive Director of the
Pharmacy Board, made aﬁ ex parte moti»on for summary suspension of Mr.
Jones’ licenses and filed a Statement of Charges against him.2 CP at 273,
290-318. The next day, the Pﬁarmacy Board granted the motion.” CP at
273, 319-26. The Board’s summary suspension order was not permanent,
and it was entered pending further proc,eedipgs by the Bbard. CP at 325.
Later the same day that the summary suspension order was entered, Wene
served Mr. Jones with the order, along with the Statement of Charges and

a Notice for Opportunity of Settlement and Hearing. CP at 334-36.

? The Pharmacy Board follows the adjudicative procedures of the Administrative
Procedures Act (APA) and has adopted the model procedural rules for adjudicative
proceedings. RCW 18.130.100; WAC 246-856-001. Under the rules, the Board can take
emergency action and summarily suspend a pharmacist’s license pending further
disciplinary proceedings if, after reviewing evidence, it determines that there is an
immediate danger to the public health, safety, or welfare that can only be addressed by
summary action. RCW 18.130.050 (7); WAC 246-869-190 (8); WAC 246-11-300.
Summary action takes effect upon the entry of the order, but no one is required to comply
with a summary action order until the person is either served with the order or has
knowledge of it. WAC 246-11-310. The APA provides that all license suspensions,
including summary suspensions, may be appealed to Superior Court. RCW 18.64.200;
RCW 18.130; WAC 246-11-310 (4); See also RCW 34.05, et. seq.

3 A copy of the summary suspension order is attached as Appendix C to this
Answer.



On August 30, 1999, Mr. Jones filed a motion to modify and stay
the sumnﬁary suspension, thereby waiving his right to a “prompt hearing,”
which wouhi have been required to occur within 20 days of the summary
suspension had he requested it.* CP at 337-38. Mr. Jones and his attorney
filed declarations in support of the fnotion, in which they acknowledged
many of the problems identified as violations in the investigators’
inspection reports, but represented to the Board thatb these problems had
been corrected.’ CP. at 339-52.' Spe'ciﬁcélly, the declarations submitted by

Mr. Jones established the following violations:
o The disease state-drug interaction fields of Mr. Jones’ automated
- patient medical records system were not turned on,, such that Mr.
Jones would be unable to detect potentially fatal allergic reactions
of his patients. CP at 274, 341.

e Mr. Jones had not familiarized himself with how to conduct an
“audit trail” in his automated medial records system, which is a
feature that tracks changes to patient prescriptions, until affer the
investigators’ second inspection of his pharmacy in August of
1999. CP at 344.

e Mr. Jones’ disorganized record-keeping system did not allow him
to verify for the investigators that his use of non-child resistant
containers was requested or authorized by his patients. CP at 342,
349.

4 A “prompt hearing” must occur within twenty days of summary action, if
requested. WAC 246-11-330. The Notice Mr. Jones received informed him that he
could contest the summary action by written motion, in which case he would waive his
right to a “prompt” hearing, but not a “regularly scheduled” hearing. CP at 330.

5 Copies of the declarations by Mr. Jones and his attorney are attached as
Appendix D to this'Answer. The specific admissions by Mr. Jones and his attorney that
were made in these declarations are discussed in more detail in the State’s briefing in the
Court of Appeals. Excerpts of the State’s brief from Division 1 outlining these
admissions are attached as Appendix E to this Answer. ’



e Outdated prescription items had not been removed from Mr. Jones’
shelves, because they had “slipped through the cracks.” CP at 343,
350.

e At the inspections, Mr. Jones could not locate numerous inventory
records of controlled substances in his pharmacy, which must be
maintained by pharmacists for at least two (2) years under both
state and federal law. CP at 343 — 44. Mr. Jones further admitted
in a more recent declaration that some prescription records were
never located. CP at 214 —215. Mr. Jones placed the blame for
these missing records on one of his former employees, whom he
claimed stole them. CP at214 —15. ‘

e Mr. Jones’ inventory records of Schedule II controlled substances
and DEA forms, which pharmacists are required to keep separately
from all other records for at least two (2) years, were incomplete
and/or missing altogether. CP at 344.

- A full three-member panel of the Board decided Mr. Jones’ motion
on September 7, 1999, just twenty-one (21) days after entry of the
summary suspension order.® CP at 354-58. Mr. Jones had the opportunity
to give oral argument on the motion to stay the summary suspension, but
he elected not to do so. CP at 355. After considering the declarations and
other supporting materials filed by Mr. Jones, the Board denied his motion
to lift the summary suspension, reasoning that “it could not be assured by
[Mr. Jones’] assertions that he has corrected the problems and that he will

remain in compliance.” CP at 357. It was concerned that “[Mr. Jones

had] a history of committing violations of the pharmacy law, correcting

® A copy of the Board’s order denying Mr. Jones’ motion to stay the summary
suspension is attached as Appendix F.



the violations, but then violating the laws again,” and concluded that “the
concerns for the protection of the public outweigh [Mr. Jones’] assertions
. that the violations have been corrected.” CP at 357.

On January 11, 2000, Mr. Jones and his att‘omey signed stipulated
findings of fact, conclusions of law, and an agreed order, resolving the
Board’s administrative actions relating to the July and August 1999
inspections.’ CP at 412 —31. Mr. Jones stipulated that he understood that
- the State was prepared to proceed to a hearing, that he had _é right to
defend himself, and \that he was waiving his opportunity to-the hearing.
CP at 414. He “acknowledge[d] .that the evidence [was] sufficient to
justify” the facts set forth in the order. CP at 415-23. He further agreed
that the facts alleged constituted unprofessional conduct that wefe grounds
for the imposition of sanctions. CP at 423. By signing the order, Mr.
Jones agreed to suspension’ 6f his pharmacist’s license and revocation of
the pharmacy location license for the Medicine Shoppe for a period of five
years, and other conditions and restrictions. CP at 424-30.

Mr. Jones later filed -a lawsuit claiming that his right to procedural
due process was violated, because he was not afforded a pre-depﬁvation
hearing when his licenses were summarily suspended. He asserted a claim

under 42 U.S.C. § 1983 seeking monetary damages against Pharmacy

TA éopy of the stipulated findings of fact, conclusions of law and agreed order
is attached as Appendix G.



Board Exeputive Director Williams and Board Investigators Phyllis Wene
and Stan Jeppesen in their individual capacities. CP 474. He also asserted
state law causes of action against these individual defendants, the Board,
and the Department of Health. CP at 475 -76.8

The trial court denied the State’s motions for summary judgment
and reconsideration based oﬁ .absolute immunity, qualified immunity, énd
failure to exhaust administrative remedies. After granting discretibnary
review, on June 4, ZQO7 Division I reversed the trial court and remanded
for an order diémissing Mr. Jones’ lawsuit, reasoning (1) that Executive
Director Williams was enﬁtled to absolute prosecutorial immunity; (2) that
all individual defendants were entitled to qualified immunity on Mr.
Jones® § 1983 procedural due process claim; and (3) that Mr. Jones™ state
law tort causes of action were barred by his failure to exhaust
administrative remedies. On September 17, ,2007, the Court of Appeals

granted the State’s motion to publish its opinion.”

8 It appears that the only remaining state law cause of action Mr. Jones intends
to assert is tortuous interference with a business expectancy. Originally Mr. Jones-also
asserted causes of action in his Amended Complaint for negligence, recklessness, and
injunctive relief. CP at 474 — 476. However, Mr. Jones voluntarily dismissed his claim
for injunctive relief and conceded that his claims for negligence and recklessness should
be dismissed. CP at 24, 129, 141 —42.

° The State requested that the court publish the portion of its opinion holding
that Executive Director Williams was entitled to absolute prosecutorial immunity, which
Mr. Jones has not challenged in his Petition. The State also requested that the Court of
Appeals publish the portion of its opinion on qualified immunity, because there is little
case law interpreting the constitutionality of RCW 34.05.479 and RCW 18.30.050 (7),



IV. ARGUMENT

A. ‘Summary of Argument

The Court of Appeals’ holding that the individual dgfendants are
entitled to qualified immunity ‘on Mr. Jones’ § 1983 claim does not
involve any significant question of Constitutional law such that
discretionary review would be proper under RAP 13.4(b)(3). In seeking
review, Mr. Jones far overstates the scope of the court’s opinion, which is
preaicéted on specific admissions by Mr. Jones and a lack of any evidence
fhat a procedural due process violation occurred. When applied in the
context of Mr. Jones’ admitted violations of health and safety laws in
declarations executed just weeks following the Board’s summary
suspension of his licenses, the well settled law provides that the Board’s
extensive and timely post-deprivation process satisfied th¢ requirements of
procedural due process. Furthermore, because Mr. Jones has not
challellged the court’s finding that Williams is entitled to absolute
prosecutorial immunity, his requesf for review of the court’s finding of
qualiﬁed immunity is moot. This court shoulci not review a moot issue.

The Court of Appeals also correctly held that Mr. Jones’ state law
claims are barred by his failure to exhaust administrative remedies,

because he waived the hearing offered by the Board and stipulated to an

the statutes under which the Board operated. Mr. Jones does not argue these statutes are
unconstitutional or unlawful.



agreed order suspending his licenses for five (5) years. Contrary to Mr.
Jones’ argument, the court’s decision is consistent with existing decisions
of both this Coufc and the Court of Appeals, and the criteria for review
under RAP 13.4 (b)(2) or RAP 13.4 (b)(4) have not been satisfied.
B. | Because Mr. Jones Has Not Challenged Executive Director
Williams’ Absolute Immunity, His Argument that Williams is
Not Entitled to Qualified Immunity is Moot
Executive Director Williams made the decision to file the ﬁotion
- for summary suspension of Mr. Jones’.licenses. The Court of Appeals -
determined that Williams was entitled to absolute prosecutorial immunity,
which barred Mr. Jones’ claims against him és a matter of law. Mr. Jones |
has not challenged this holding in his pétition, yet he now asks the coﬁrt to
reinstate his claims against Williams, apparently- based on an argument
that Williams was not entitled to qualified immunity. Given his failure to
| challenge Williams’ absolute prosecutorial _immuhity, Mr. Jones’
argument that Williams was not qualifiedly immune is moot, and there is
no basis for Mr. J ones’ request to reinstate an}; claims against William's.
C. Because There Was No Evidence of Any Procedural Due
Process Violation, Mr. Jones Fails to Meet the Criteria of RAP
" 134 (b)(3) for Review of Court’s Holding of Qualified
Immunity

M. Jones claims that the Court of Appeais’ decision “suggests that

there can be no procedural due process violation when the state affords



post-deprivation process.” Petition for Review at 8. However, the court’s
opinion does not make such a broad holding. Rather, the opinion reflects
that where MLr. anes admitted to a: great number of health and safety
violations in declarations considered by the Pharmacy Board, a post-
deprivation hearing satisfied due process and there was no genuine issue
of fnaterial fact. Diséretionary review of this decision is not appropriate.
Qualified immﬁnity- shields governmental officials performing
discretionary functions from civil damages insofar as theirA conduct does
not violate clearly established constitutional rights of which a reasonable
person would have known. Hérlow v. Fitzgerald, 457 U.S. 800, 818, 102

S. Ct. 2727, 73 L. Ed. 2d 396 (1982). When a court rules on qualified

irhmunity, it must undertake the following analysis set forth by the U.S.
Supreme Court:

A court required to rule upon the qualified immunity
issue must consider, then, this threshold question: Taken in
the light most favorable to the party asserting the injury, do
the facts alleged show the officer’s conduct violated a
constitutional right? This must be the initial inquiry...

_If no constitutional right would have been violated
were the allegations established, there is no necessity for
further inquiries concerning qualified immunity. On the other
hand, if a violation could be made out on a favorable view of
the parties’ submissions, the next, sequential step is to ask
whether the right was clearly established. This inquiry, it is
vital to note, must be undertaken in light- of the specific
context of the case, not as a broad general proposition...

...“...The contours of the right must be suffi ciently
clear that a reasonable official would be sufficiently clear that
a reasonable official would understand that what he is doing
violates that right.” The relevant, dispositive inquiry in
determining whether a right is clearly established is whether it

10



would be clear to a reasonable officer that his conduct was
unlawful in the situation he confronted.

Saucier v. Katz, 533 U.S. 194, 201-02, 121 S. Ct. 2151, 150 L. Ed. 2d 272

(2001) (citations omitted). If there could be reasonable disagreement about

- whether a defendant’s action was lawful, qualified immunity still applies.

Malley v. Briggs, 475 U.S. 335, 341, 106 S. Ct. 1092, 89 L. Ed. 2d 271
(1986). Once a defendant has raised qualified immunity, the piaintiff
bears the burden of identifying the right violated and showing that it was
clearly established. Robinson v. City of Seattle, 119 Wn.2d 34, 65 — 66,
830 P.2d 318 (1992). .Summary judgment is appropriate if ,dis_covery fails
to uncover evidence sufficient to create a genuine issﬁe as to whether the
ciefendant committed a constitutional violation. 7d.

1. Wene and Jeppesen’s Investigative Conduct Did Not
-Give Rise to a Violation of Procedural Due Process

Mr. Jones’ Amended Complaint makes clear that his § 1983 claim
is premised strictly on an alleged violation of procedural due process, not
a violation of substantive due process or any other constitutional right. CP

254.3%  Given that Mr. Jones has not challenged Williams’ absolute

19 Procedural due process ensures that the state will not deprive a person of life,
liberty, or property unless fair procedures are used in making that decision, while
substantive due process guarantees that the state will not deprive a person of those rights
for an arbitrary reason regardless of how fair the procedures are that are used in making
the decision. Armendariz v. Penman, 31.F.3d 860, 865 — 67 (9® Cir. 1994), r'vsed on
other grounds, 75 F.3d 1311 (9" Cir. 1996); Hennigh v. City of Shawnee, 155 F.3d 1249,
1253 (10th Cir. 1998). :

Mr. Jones has alleged that the defendants utilized an arbitrary and capricious
scoring system and were unprofessional during the inspections. However, given that the

11



immunity, he must now intend to pursue his § 1983 procedural due
process claim against Investigators Wene and Jeppesen only. However,
Mr. Jones failed to show that the investigators, by inspecting his pharmacy
and completing inspection reports for Williams’ consideration, engaged in
any conduct .that even implicated his right to procedural due process.

Wene and Jeppesen did not deprive Mr. Jones of his licenses and
had no authority tb initiate disciplinary proceedings against him. Indeed,
- Mr. Jones® petition for review makes clear that the focus of his § 1983
claim. 'is on the conduct of Williams (who i1s entitled to absolute
immunity), not Wene or Jeppesen. In his petition, Mr. Jones reiterates that
his § 1983 procedural due process claim is premised on the fact that
“Executive Director Williams had the autﬁority and opportunity to give
Jones‘ notice and én opportunity tQ be heard ... [and] to seek to suspehd
Jones’s licensees pursuant to a regular adjudicatory hearing ... but failed
~to do so.” Petition for Discretionary Review at 11 — 12. Wene and
Jeppesen, on the other hand, had no such authority and did not make the
deciston to pursue the suspension of Mr. Jones’ licens¢s.

Participating in an investigation does not impiicate the right to

procedural due process. In Hannum v. Friedt, 88 Wn. App. 881, 947 P.2d

scope of Mr.- Jones’ § 1983 claim is limited to an alleged violation of procedural due
process, these allegations are simply irrelevant. Thus, the Court of Appeals correctly
refused to address Mr. Jones’ unsupported allegations that the defendants violated his
right to substantive due process. See Appendix A (Court of Appeals” Opinion, fn. 27).

12



760 (1997), Division I affirmed summary judgment of a § 1983 procedural
| due process claim that was asserted against investigators from the
Department of Licensing for this very reason:

The proper inquiry is whether Gerrish, by investigating
Hannum’s transactions, deprived Hannum of property
without due process of law. Hannum fails to specify how
Gerrish’s investigative actions deprived him of* property
without due process of law. The complaints allege that
“the actions of Defendants to summarily suspend Mr.
Hannum'’s license violates his due process rights under the
United States and State of Washington Constitutions.”
Hannum’s due process claim focuses on the defendants’
actions of summarily suspending his vehicle dealer license.
Personal participation in the alleged violation is an essential
allegation in a Sec. 1983 claim. Gerrish did not personally
participate in the filing of charges against Hannum or in the
summary suspension of Hannum’s vehicle dealer license.

| Id. at 890-91 (citations omitted). Investigators Wene and Jeppesen’s
investigative conduct similarly implicates no procedural due process
violation. Thus, the Court of Appeals correctly held that they are entitled
to qualified immunity.
2. Mr. Jones’ Adnﬁssions to Health and Safety Violations
Shortly Following the August 1999 Inspection
Confirmed That Summary Action Was Reasonable
Even if Mr. Jones provided evidence of any actionable conduct by‘
the defendants, they are nevertheless entitled to qualified immunity based

strictly on Mr. Jones’ admissions to health and safety violations in

declarations he submitted to the Board shortly following the second failing

13



inspection of his pharmacy in August 1999. The Court of Appeals’
decision was grounded in these admissions by Mr. Jones:

In July 1999 and again in August 1999, Jones received an
unsatisfactory score, even though he had been given an
opportunity to correct his violations. Upon reinspection,
the investigators found that several of the violations were
still not addressed, including DEA records for schedule 11
drugs. and records of customer requests for non child
resistant (non-CRCs).  The investigators also found
prescriptions with incorrect NDA numbers in the customer
pick-up bins, which Jones admitted had been there since the
time of the last inspection. While he claimed in this lawsuit
that the inspection reports were error, his August 1999
declarations admitted these facts were true.

App. A. (Court of Appealsl Opinion at 13 — 14). In the cases cited by Mr.
Jones, there were no such admitted serious health and safety violations.“v,
In addition, the plaintiffs‘ in these cases were not afforded post deprivation
hearings, as the Board afforded Mr. J_ones.]2 Consequently, these cases do
not show that any clearly established right was violated here.

Mr. Jones’ contention that the Court of Appeals committed etror
by analyzing the requirements of procedural due process under the criteria

set forth 'invMathews' v. Eldridge, 424 US 319, 96 S. Ct. 893, 47 L. Ed. 2d

" For example, in Armendariz, the Ninth Circuit permitted a §1983 procedural
due process claim against two San Bemardino city officials who participated in
formulating policies under which the city would fabricate emergencies in order to close
down the plaintiffs’ properties. Armendariz, 31 F.3d at 871. The plaintiffs in
Armendariz did not admit to violating health or public safety laws, as Mr. Jones did here.

12 Thus, Weinberg v. Whatcom County, 241 F.3d 746 (9" Cir. 2001), is easily
distinguishable from this case, because when the county in that case vacated the plaintiff
developer’s short plats, it offered no alternative procedural safeguards and could
demonstrate no nexus.between its summary action and any possible emergency. Id. at
754. ‘ .

14



18 (1976) rather than with reference to Hodel v. Virginia Surface Mining
and Reclamation Assoc., 452 U.S. 264, 101 S. Ct. 2352, 69 L. ﬁd. 2d 1
(1981), is without merit. Mathews, the Supreme Court’s seminal opinion
on the requirements of procedurél due process, holds that the level of
process owed to a private individual deprived of a property interest
depends on a balancing of three factors: (1) the gravity of the private
interest affected; (2) the risk of erroneous deprivation under the current
procedure, and the probable value, if any, of additional procedural
safeguards; and (3) the interest of the government, including the burdens
of additional or substitute procedures. Mathews, 424 U.S. at 335. Where
a plaintiff alleges a violation of procedural due process, the Mathews .
factors establish the proper framework for the court’s analysis:"’

Hodel, in which the Supreme Court recognized that summary
administrative action is justified in émergency situations, simply reflects
that where there is a potential threat to public health and safety, the State’s
interest is weightier: “Protection of the health and safefy of the public is a

paramount governmental interest which justifies summary administrative

action.” Hodel, 452 U.S. at 300. Again, here Mr. Jones’ bsubsequent

13 Notably, the Ninth Circuit has held that where a Constitutional right depends
on an ad hoc balancing ‘test, such as the Mathews factors, the violation of the right is
rarely clearly established absent closely corresponding legal and factual precedent, and
qualified immunity consequently will usually apply. Brewster v. Board of Education of
Lynwood Unified School Dist., 149 F.3d 971, 983 (9™ Cir. 1998).

15



admissions conﬁrmed that the State’s interest in public safety was

sufficiently imperative that summary action was appropriate.

D. Mr. Jones Fails to Meet the Criteria of RAP 13.4 (b)(2) or (4)
for Review of the Court’s Holding That the Exhaustion
Doctrine Bars His State Law Claims
The Court of Api)eals correctly held that any reﬁlaining state law

claims asserted by Mr. Jones are barred by his failure to exhaust

administrati;/e remedies. Once summary _action is taken against a

pharmacist’é Iiéense, the pharmacist may request a prompt adjudicative

proceeding, which must occur within twenty (20) days of thé summary
action. WAC 246-11-330; WAC 246-11-340. If a license holder dbes not
demand a “prompt” hearing, he is neveﬂhelesé entitled to contest a license
suspension at a regularly scheduled hearing. WAC 246-11-330. First, Mr.

Jones waived his opportunity to demand a prompt hearing. Then, because he

voluntarily entered into an agreed order providing for a five-year

susf;ension of his professional licenses, Mr. Jones waived the available
regularly scheduled hearing as well. |
The C;)urt of Appeals correctly held that Washingto_n law prohibits

a tort lawsuit in these circumstances. A plaintiff must exhaust administrative

remedies priér to filing a lawsuit when: (1) a claim is cognizable in the first

instance by the agency; (2) the agency’s authority sets out clearly defined

processes for resolving the aggrieved party’s complaint; and (3) the relief
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~ sought can be obtained through an exclusive or adequate remedy. Phillips v.
King County, 87 Wn. App. 468, 479, 943 P.2d 306 (1997). The policy
underlying the doctrine is described as follows:
The doctrine is founded on the principle that the judiciary
should give proper deference to that body possessing
expertise in areas outside the conventional experience of
judges, so that the administrative process will not be
interrupted prematurely, so that the agency can develop the
necessary factual background on which to reach its decision,
so that the agency will have the opportunity to exercise its
expertise and to correct its own errors, and so as not to
encourage individuals to ignore administrative procedures by
resorting to the courts prematurely.
Id. at 479 — 80. Mr. Jones’ attempt to sue for damages after waiving a
hearing to contest the suspensions and stipulating that the suspensions
were a proper resolution of the Board’s action contravenes this policy.
This case is analogous to Laymon v. Wash. Dep’t. of Natural
Resources, 99 Wn. App. 518, 994 P.2d 232 (2000), not contrary to 1t as‘Mr.
Jones argues. There, the Department of Natural Resources (DNR) had
issued a stop worker order requiring the plaintiff, Laymon, to cease
logging on his property, because a bald eagle’s nest had been reported. Id.
at 522. Just as the order of summary suspension in this case had the effect
of requiring Mr. Jones to cease the practice of pharmacy without a hearing

first, the stop work order in Laymon was effective immediately and

without any prior hearing. Id. The stop work order could have been
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challenged by Laymon if he had filed a timely appeal with the Forest
Practices Appeals Board. Id. 522-23. The Court of Appeals upheld
dismissal of Laymon’s state law tort lawsuit based on his failure to
exhaust administrative remedies. Id. at 524-35 (quotihg CLEAN v. City of
Spokane, 133 Wn.2d 455, 465, 947 P.2d 1169 (1997)).

Mr. Jones focuses on his persbnal financial situation, in particular
his loss of a franchise, to argue that his case is distinguishable from
Laymon. However, the letter terminating Mr. Jones’ franchise refers to
“numerous material breaches” by Mr. Jones, and it demanded immediate
payment for financial obligations on which Mr. Jones had apparently ‘
defaulted. CP at 219. The letter did not mention the summary suspension
6r&er. ‘Even if the franchise was terminated due to the summary
suspensioﬁ, Mr..Jones’ argument that a reversal of the suspensions could
not have saved his franchise is speculative at best. Moreover, Mr. Jones’
loss of a ffanchise did not preclude him from practicing as a pharmacist
aIfogether. |

In any case, the Board’s administrative procesé was not ﬁJtile; and
Mr. Jones’ financial hardships do not excuse him from éxhausting
available administrative remedies. Indeed, the summary stop work order
issued by DNR caused an even greater economic hardship on the plaintiff

land ‘developer in Laymon, since the plaintiff’s financial backers withdrew
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from the project after they learned of it. ]cf. at 523. The Court of Appeals’
opinion thus does not conflict with Laymon, and the criteria for review
under RAP 13.4 (b)(2) have not beeﬁ met.

Mr. Jones also argues that the court’s reading of Laymon is so
broad thaf it presents an issue of suBstantia] public interest, such that
review under RAP 13.4 (b)(4) is warranted. However, thé facts of this
case present much strOﬁger grounds for holding thatl Mr. Jones’ claims are
barred under the exhaustion doctrine than the facts of Laymon. Mr. Jones
not only failed to avaii himself of the Board’s hearing to contest its
suspension of his licenses, he actually agreed to the suspensions. holding
that Mr. Jones could proc.eed with a lawsuit in this situation wou]d not
only contravene Washington law, it would reward duplicity. Mr. Jones
derived a benefit when he agreed to a five-year suspension c;f his licenses,
and the» Pharmacy Board accepted and relied on his agreement when it
signed thg order. Mr. Jones should_not now be permitted to £ake an
inconsis’gent position in this action. The court’s holding on the exhaustion.
doctrine presents no new legal issue of substantial public interest, and
review under RAP 13.4 (b)(4) is likewise inappropriate.

V. CONCLUSION
The Court of Appeals’ holding that the defendants were entitled to

qualified immunity was premised on Mr. Jones’ admission to health and
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safety violations in declarations he submitted just weeks following the |
summary suspension of his licenses. These admissions conﬁrméd that
summary action was reasoﬁable. Review under RAP 134 (b)(3) is
improper, especially given that Mr. Jones’ arguments regarding qualified
immunity are moot in,light of his failure to challenge the court’s holding
that Williams was entitled to absoluﬁe immunjty.v Finally, because the
Court of Appeals’ holding that the exhaustion doctrine bars Mf. Jones’
state law claims was correct and consistent with éxisting case law, review
of these claims under RAP 13.4 (b)(2) and (4) should also be denied:
RESPECTFULLY SUBMITTED this ~Zﬂ_ﬁ! day of November,

2007.

ROBERT M. MCKENNA
Attormey General

HN R. NICHOLSON, WSBA #30499
‘Assistant Attorney General
Attomneys for Petitioners/Defendants
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

MICHAEL S. JONES, R.Ph., ‘

' . ' No. 57850-2-1
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DIVISION ONE
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STATE OF WASHINGTON; STATE OF
WASHINGTON, DEPARTMENT OF

HEALTH; STATE OF WASHINGTON,
DEPARTMENT OF HEALTH, BOARD
OF PHARMACY; PHYLLIS WENE; -

and STAN JEPPESEN, individually and
as investigators for the Washington
State Board of Pharmacy and DONALD
WILLIAMS, individually and as

executive director of the Board o
Pharmacy, :

UNPUBLISHED OPINION
FILED: June 4, 2007

Appellénts.

"’vvvvvwvvvvvvvvvvvvv

AGID, J. -- Michael Jones purchased a pharmacy franchise in Marysville,
obtained a phammacy license for it, and beéame its sole licensed pharmacist. From
1996 through 2000, the Washington State .Board of Pharmacy (Board) inspected
Jonés’ pharmacy‘ on several occasions. ’Because he regeived two consecutive
unsatisfactory insbecﬁon scores and had violations the Board fou_nd were an
immediate danger to the public, it summarily spspended Jones'’ licenses. He

eve_ntuany entered into a stipulated order agreeing to a five year suspension of his
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pharmacy license. Jones later sued the Board, Donald Williams, the Board's’
Executive Director, and investigators Phyllis Wene and Stan Jeppesen for numerous
torts and violation of his civil rights undér 42 U.S.C. § 1983. Oh summary judgment,
the trial court denied the Department of Health’s (Departméh’t) motion io dismiss
Jones’ claims and ruled that none of the individual defendants were entitled to
immunity. We granted discretionary réview of these rulings.

We hold there was no basis in law to deny immunity to the individual defendants.
Williams, who functioned as a prosecutor when filing the summaw suspension and
statement of charges against Jones, was entitled to absolute immunity. Becausé Jones
failed to esfablish any violation of a constitutional right, Wene and Jeppesen shouid
have been gfanted qualified immunity and the section 1983 claims dismissed. Finaily,
the ﬁial court erroneously denied th_e Depa:rtment’s motion for summary judgment on :
the state law forts because Jones failed to exhaust available administrative remedies.

We theréforé reverse and remand for entry of an dr_der granting the Departmenit's

motion dismissing Jones’ suit.

FACTS
In 1995, Michael Jones, a licensed pharmacist, purchased a pharmacy franchise,
The Medicine Shoppe, and obtained a pharmacy license. Jones was the only licensed
pharmacist at this pharmacy. On December 17, 1998, the B_pard inspected The
Medicine Shoppe and gave it a failing inspection score of 79. This inspection

uncovered the following violations:
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{1] Failing to obtain chronic conditions on patients of the pharmacy;

[2] Dispensing the majority of prescriptions.in non child-resistant
containers without a written request from elther the patient or the
prescriber;

[3] Various records required by state and federal law were either
inaccurate, incomplete or not available;

[4] There was a box of filled prescription containers, many
unlabeled, on the floor of the pharmacy.

(5] lnvestlgator Wene discovered a prescription filling error in the
will call area.

[6] Many of the prescriptions in the will call area had labeled
expiration dates exceeding the manufacturer's expiration date;

- [7} Most of the prescriptions in the will call area contained the
incorrect NDC number for the product in the prescription containerf.]

Board of Pharmacy Investigator Phyllis Wene reinspected the pharmacy on February 3,
1999, and gave it a passing score of 94. The ins‘pectors deducted points for inaccurate,
incomplete or missing records. |
On .july 12, 1999, lnspecto/rs Wene and St:an Jeppesen:inspecteq Th}e Medicine
Shoppe and gave it an unsatisfactory score 6f 48 for the following violations:

[1] Failing to obtain chronic conditions and allergies on patients of
the pharmacy. Disease state management . . . not readily readable by the
Pharmacist(;]

[2] Numerous (greater than 10) prescnptlons were labeled with a

- different generic product than indicated on the label or NDC Code.
Several of these prescriptions were dispensed in the presence of Board of
Pharmacy Investigators];]

[3] Dispensing the majority (in excess of 90%) of prescriptions in
non child-resistant containers without a written request from either the
patient or the prescriber for non child-resistant packaging];]

[4] Thirty-eight (38) drug products were outdated. Of those, 18
drugs were legend or controlied substances and 20 were OTC productsf;]

[5] Various records required by federal law (DEA [Drug
Enforcement Administration]) were either inaccurate, incomplete or not
available. DEA order forms and invoices could not be reconciled.
Respondent was unable to locate several required DEA forms. There was
poor organization of DEA inventory records, including non-sequential
filing. Several DEA records did not include date and amount rece:ved on
DEA 222 forms|;]
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[6] DEA Inventory incomplete, DEA inventory for Schedules I{|-V
was missing. Respondent was unable to generate reports for Schedule |1
drugs. The daily refill reports were not signed, stored in various locations,
out of sequence, with several months not located[;]\") :

[7] Facts and Comparisons, the only reference source in the
pharmacy, had not been updated for at least nine (9) months|;]

[8] Pharmacy Assistant did not have a hame badge and none had
been ordered. No Pharmacy Assistant certificate has been generated or
signed. Modifications to the Pharmacy Assistant Utilization Plan were in
place without Board approval[;] )

[9] The prescription records were inaccurate, missing and poorly
organized. Examples include prescription files with non-sequential order.
Several prescriptions, both C-1l and other drugs were unaccounted for.
Prescription files were kept with no organization. Respondent Jones was
unable to locate files in a timely manner{;]

[10] Minimum procedures for utilization of the patient medication
system were inadequate][;] _

[11] During the inspection, patient returned a prescription so that
Respondent Jones could correct the instructions for use. The correction
was made but no audit trail of the change was entered in the pharmacy
computerf;] -

[12] The pharmacy was generally disorganized and dirty. The

“pharmacy sink and immediate area were dirty and with numerous dirty
food dishes. .

Wene and Jeppesen reinspected the pharmapy on.August 10, 1999, and gave it |
another unsatisfactory score of 56 based on several wrongly filled prescriptions and the
following non-exhaustive list of violations: |

. [1] Six prescriptions selected randomly in the will call area did not
have allergy or chronic conditions noted in the patient profile. The disease
state ~ drug interaction fields [on the computer] had been turned off.
Respondent Jones was unable to explain the purpose or the clinical
significance of the clinical interaction levels that appeared for drug
interaction messages[;] f :

[2] Three prescriptions selected randomly from the will call area
were labeled with a different generic product than indicated on the label
and/or NDC Code[;]]

[3] Forty-one {41) prescriptions were located in the will call area. Of
those, forty (40) were packaged in non child-resistant containers and the

' Findings 4-6 refer to drugs classified as narcotics and other cortrolled substances
under state and federal law.
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one:that was in a child resistant container was in a container supplied by
the manufacturerf;]

, [4] Eleven legend or controlled substances on the shelf were
beyond the manufacturer's expiration datef;]

[5] As inthe July 12, 1999 inspection, various records required by

federal law (DEA) were either inaccurate, incomplete or not available. .

[6] DEA Inventory records were incomplete. .
[7] Five prescriptions which had been filled and returned to the

stock area were checked for accuracy of product on the label.and against

correct NDC numbers. All five prescriptions failed to comply with state

and/or federal law. . . . :

On August 16, 1999, Board of Pharmacy Executive Director Donald Williams filed
a statement of charges and an ex parte motion for an Order of Summary Suspension of
Jones’ and The Medicine Shoppe’s licenses and with the Board of Pharmacy. The next
day, the Board granted the summary suspension motion, and Wene served Jones with

’the Statement of Charges, Ex Parte Order of Summary Action and a Notice of
Opportunity of Settlement and Hearing.

On August 30, 1999, Jones filed a Motion to Modify and Stay the summary
suspénsion, contesting the allegatiqns. To support this motion, he filed his own
declaration and one from his attorney which stated that the inspectors acted
unprofessionally during their inspection and assured the Board of Pharmacy that he
held his patients’ safety in the highest regard. He argued that, while he may have been
dlsorgamzed his actions did not constitute unprofessional conduct or represent any
threat to the health safety, or welfare of his customers. He also claimed that portions of
the inspection report were inaccurate. For examp!e, he asserted the August 1999
report penalized hirﬁ twice for prescriptions without proper NDC numbers because

those same prescriptions had been in the pickup bin since the time of the first

inspection. He maintained that his recordkeeping on non child resistant caps may have
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been difficult to verify but_'did not pose a safety concern. He demanded immediate
reinstatement of his ficenses in order to avoid severe financial hardship." Effective.
August 31, 1999, The Medieine Shoppe International terminated Jones' franchise
because of the summary suspensien_s.

- On September 2, 1999, the Presiding Officer conducted a telephone conferer\ce
with the parties. During this conference, Jones asked the Board to consider his motion
as soon as a meeting fime could be arranged, but he elected not to present oral
argumept. The Presiding Officer told Jones that by filing a written motion he had waived
his rig‘ht o the prompt hearing set for September 10, 19989, but he could move for an _
expedlted heanng if his motlon was denied. |

On September 7, 1999, a three member panel of the Board demed Jones’

: metlon, finding that he had committed serious \nolatrons by operating the pharmacy
- below the standard of care. The Board ruled that the summary suspension would

" remain effective because Jones had a history of violaﬁng pharmacy laws, correcting
those vuolatlons and later violating other pharmacy laws.

- On September 13, 1999, Jones petitioned for an expedrted hearing, assertrng
that he would suffer financial ruin if he could not resolve the matter and Immedrately
reopen his pharmacy. In his motion, Jones acknowledged that he was no longer
entitled to have the matter heard on the prompt hearing calendar. The Department
objected to his request to set the matter outside the Board's regularly scheduled hearing
dates because-he had waived his -right o a prompt heerlng. Although the Board’s |
Presiding Officer granted Jones’ motion and scheduled the hearing for October 21,

1999, he also noted that Jones had waived his right to a prompt hearing in his Answer.
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On September 22, 1999, Jones requested an immediate settiement conference
to resolve the charges. The parties met at an October 13 prehearing conference, at
~ which time another préhearing conference was set in order to allow the Department
time to amend the Statement of Charées against Jones. The Depariment also moved
for a continuance to thé Board’s next regularly scheduled meeting on December 2,
1999. Jones opposed the motion on the -ground that additional delay would cause him
greater financial hardship. The Presiding Oﬁicer'granted the Department’s motion to
continue because the later ﬁeaﬁng dafe would further judicial economy by allowing
. joinder.olf additionél pending Charges;' Thé Presiding Officer also ruled that Jones’
actions Were a risk to the public. He rescheduled the hearing to the Board’s next
meeting date. A new prehearing conference was scheduled for November 11, 1 999.2

On-January 11, 2000, jones entered into Stipulated Findings of Fact, :
Conclusions of Law, and an Agreed Order, under which he agreed that the facts
contained in the investigators’. reports from December 1998, July 1899, and August
1999 constituted unprofes;ibnal conduct. Under the terms of the order, the Board
revoked Jones’ pharmacy license for The Medici‘ne Shoppe and suspended his
professional license for five years frorﬁ February 17, 2000.%

Jones filed a compiainf in Snohomish County Superior Court against Executive
Director Williams, investigators Wene and Jeppesen, th‘e State, the Department of

Health and the Board of Pharmacy seeking injunctive relief and monetary damages for

2 Jones alleges that by November, he had lost his entire business, his franchise, and his
commercial lease. , '

® On appeal, Jones argues he signed the stipulated order because he no longer had the
financial wherewithal to pay for an attorney and challenge the Board of Pharmacy and could not
afford risking his professional license.
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negligen;:e, reckless investigation, tortious interference with a business expectancy, and
violation of his due process rights under 42 U.S.C. § 1983. The Departmenf moved for
summabry judgment, arguing that Executive Director Williams was entitled to absolute
prosecutorial i}rmmunity and that all individual def'en’dants were entitled to qualified
immunity on Jones’ civil rights claims. It moved for summary dismissal of all of Jones’
state law claims because he had agreed fo the license su3pen3|on and waived
addmonal hearing nghts when he S|gned the stlpulated order. The Department also
filed a motion to strike portions of Jones’ declarations as hearsay. These included
Jones' rendition of out-of-court statements by pharmacists Sharla Keeling and Claudia
_ Tomlinson and conversations between his attorney, Bernie Bauman, and members of
the Board.

The court partlally granted the Department’s motion for summary judgment
dismissing Jones’ claims for negllgent investigation and injunctlve relief.* Butit denied
the Department’s motion on the remaining claims, ruling that the defehdants were not :
entitled to.absolute or qualified immunity and that the stipulation did not preclnude Jones
from assertinghtort élaims against the Depariment. The trial court granted the
Dep_artment’s motion to striké the hearsay portions. of Jones’ declaration. But, it said it
would consider portions of his declaration as “background.” On February 13, 2000, the |
Department filed a motion for reconsideration. On May 17, 2006, the trial court granted
the Department’s motion in part, dismissing Jones’ claim for recklessness based on his

- agreement that the claim should be dismissed. We granted discretionary review of the

4 Jones agreed to dismiss his claim for injunctive relief and did not oppose the
Department’s motion to dismiss his claims for negligent investigation.
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court’s rulings on immunity and Jones’ remaining state tort law and 42 U.S.C. § 1983

claims.

DISCUSSION
We review summary judgment ordex_'s de novo,‘.making the same inquiry as the
trial court and considering all facts and réasonable inferences irj the light most favorable
to the nonmoving party.> Summary judgment is propér when there is no genuine issue
of materie_ll fact and the moving party is entitied to judgment as a.matter of law.® A
material fact ié one upc;n which the outcome of the litigation debends.7 Questions of
fact may. be determined as a matter.cif Iaw when reasonable rﬁinds can reach only one
conclusion.® |
The Department asserts that t_he trial court made an error of law by failing to
grant its motion for summary judgment and dis}11iss all claims agaihst Williams, Wene,’
and Jeppesen. It argues that these defendants were entitied to immunfty and that RCW_
18.130.050 expressly authorized the Board to summarily suspend Jones' licenses
’because his violations posed a danger to the public. According to the Department,
‘Williams, Wene, and Jeppesen are entitled to immunity because pharmacy 'regulators
must be allowed to act independently and without fearing liability when performing their ‘
duty to ensure that Washington pharmacists comply with state and federal health and |

safety laws.

% Suguamish Indian Tribe v. Kitsap County, 92 Wn. App. 816, 827, 965 P.2d 636 (1998)
(citing Mountain Park Homeowners Ass'n v. Tydings, 125 Wn.2d 337, 341, 883 P.2d 1383
(1994)).

® CR 56(c); City of Sequim v. Malkasian, 157 Wn.2d 251, 261, 138 P.3d 943 (2006).

7 Greater Harbor 2000 v. City of Seattle, 132 Wn.2d 267, 279, 937 P.2d 1082 (1997).

® Hartley v. State, 108 Wn.2d 768, 775, 698 P.2d 77 (1985) (citing La Plante v. State, 85
Wn.2d 154, 531 P.2d 299 (1975); Balise v. Underwood, 62 Wn.2d 195, 381 P.2d 966 (1963)).

9
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1. Absolute Immunity

The Department argues that the tnai court erred as a matter of law by not -
conferrmg absolute immunity on Executrve Director Williams and dismissing all clarms
agalnst him because Jones’ claims' against him are premised on prosecutorial conduct.
The Departmeht asserts that absolute prosecutorial immunity is not limited ‘to
prosecuting attorneys but extends to administfaﬁve agency officials who initiate
disciplinary proceedings. We agree.
Whether a government official is entitled to absolute immunity is a question of

law that can be properly decided on summary judgment.® 'In Hannum v. Freidt, we held

that the Direcior of the Depariment of Licensing (DOL) was entitled to f:)rosecutorial
lmmumty because she performed a prosecutorial function when she charged Hannum
and summanly suspended his vehicle dealer license.'® We also held that a DOL
Investigator was entitied to absolute lmmumty because she acted in a prosecutorial role | -
when she recommended summary suspension of Hénnum"s_ dealer license.m These
rulings reflect the policy that administrative agency officers who initiate administrati#e
adjudications should be shielded by absolute prosecutorial immunity because the |
A discretion they exercise when initiating an adjudicative méﬁer “‘mfght be distorted if their
immunity from damages arising from that decision was less than complete.™?

Jones argues that Hannum does not apply because DOL agents are authorized

by statute to summarily suspend driver's licenses and the Executive Director of the

® Hannum v. Freidt, 88 Wn. App. 881, 887, 947 P.2d 760 (1997).
:° 88 Wn. App. 881, 889, 947 P.2d 760 (1997).
Id.
21d, at 888-89 (quotlng Butz v. Economou 438 U.S. 478,515, 98 S. Ct. 2894, 57 L. Ed.
2d 895 (1978)). ‘ _ _

10
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Board of Pharmacy is not. He also asserts that Williams’ role was investigatory, not
prosecutorial, because an'Assistant Attorney General prosecuted the case.

Absolute prosecutorial immunity is proper when an official’s conduct is the
functional equivalent of the acts a brosecutor would perform in the course of deciding
whether to prosebute and initiating prosecution. The foicial need not do evewthiﬁg a
prosecutor would do:13 The Administrative Procedures Act applies to the adj'udi'cative
procedures of the Board of Pharmacy.' Whether or not an Assistant Atiorney Genéral
- brought the case before the Board, Williams' recommendation to summarily 'suspend
Jones' licenses was no different from the actions of the DOL investigator in Hannum,
who was entitled to absolute prqsecutdrial immunity for substantially the same decisions
and actions. Charging decisions and filing a Statément of Charges are traditional |
pro:seCLx/iorial functions.’®> When an administrative oﬁiéer exercises d iscreﬁon in
deciding whefher to suspend a license, that officer is also entitied to ;absolute immunity.
Jones’ presented no evidence to éhow that Williams participated ih the investigation,'
directed Wene’s and Jeppesen’s actions or did anything othef than debide that
summary suspension was warranted. Accordingly, we hol&»that the trial court made an
- error of law by not granting the Department’s motion to dismiss Executive Director

‘Williams from the lawsuit based on absolute immunity.

I. Qualified Immunity § 1983 Claims

The Department argues that all three deféndants were entitled to qualified

immunity, and the trial court should have dismissed them on that basis because Jones

¥ RCW 18.13.100; WAC 246-869-001.
15 Kalina v, Fletcher, 522 U.S. 118, 127, 118 S. Ct. 502, 139 L. Ed. 2d 471 (1997).-

11
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failed to show the violatibn of a clearly established constitutional right. It also céntends
the trial court should have dismissed this action because RCW‘ 18.130.050(7) éxpressly
authorizes summary sdspénsion, without a pre—deprivation hearing, under erﬁergency
circumsiances. While it is not entirely clear what constitutional right Jones relies on for
his section 1983 claims, his allegations and briefing appear to allege that he was denied
procedural due process. |

Qualified immunity protecis government officials from insubstantial and harassing
litigation without foreclosing suits for damages that may be the only avenue for thé
vindication of constitutional rights.’® Qualified immunity is a judicially creatéd doctrine .
that stems from the premise that few people would enter public service if it enfailed the
risk of personal liability for official decisions.'”” Qualified immunity protects "all but the
. p:Iain!y incompetent or those who knéwing!y violate the law."'® Immunity, whether
absolute or qualified, "sp;are[s] a defendant not only unwarranted liability, but
unwarranted demands customarily imposed upon those defending a long drawn out
lawsuit."1° |

Defendants are entitled to summary judgment based on qualified imm unity if
plaintiffs' cqmplaint fails to state a claim® or, in light of clearly established principles
governing their conduct, they objectively could have believed their conducf was lawful, '

or when there is no genuiné issue of material fact about whether they engaged in

'® Robinson v. City of Seattle, 119 Wn.2d 34, 62, 830 P.2d 318, cert. denied, 506 U.S.
1028 (1992). ,
- '7 Malley v. Briggs, 475 U.S. 335, 339, 89 L. Ed. 2d 271, 106 S. Ct. 1092 (1986).

'8 Hunter v. Bryant, 502 U.S. 224, 112 S. Ct. 534, 537, 116 L. Ed. 2d 589 (1991)
(quoting Malley, 475 U.S. at 343).

'° Siegert v. Gilley, 500 U.S. 226, 232, 111 S. Ct. 1789, 114 L. Ed. 2d 277 (1991).

214, at 233.

2! Anderson v. Creighton, 483 U.S. 635, 641 , 107 S. Ct. 3034, 97 L. Ed. 2d 523 (1987).

12
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conduct violeﬁng a plaintiff's clearly established constitutional rights.?® Once the
defendant asserts qualified immunity, ihe pleintiff'must esfcablish that the defendant
violated a clearly established constitutional right in order to survive summary
judgment.® Jones claims the individual defendants violated his due process rights
when they suspended his licenses. But the suspension_was authorized by law, and we
conclude that none of the defendants violated Jones’ right to dee pro'cese, and they are
thus entitled to qualified immunity.

WAC 246-869-190 authorizes the Board of Pharmacy to inspect Washington
pharmames When a pharmacy receives an unsatlsfactory score, it must ra:se its
score to a satisfactory level score of 90 or better within 14 days,2> RCW 34.05.479
authorizes agencies to use emergency adjudicative actions when there is an immediate
danger to the public health. !e July 1999 and again in August 1999, Jones rebei\}ed an
unsatisfactory score, even though he had been given an opportunity to correct his-
violations. Upon reinspection, the investigetors' found that several of the violations were
still not addressed, including DEA records for Schedule Il drugs and records of
customer requests for non child resistant containers (non-CRCs). The investigators
also found prescriptions with incorrect NDA numbers in the.customer pickup bins, which

Jones admitted had been there since the time of the last inspection.”® While he claimed

Burgess v. Pierce County, 918 F.2d 104, 106 n.3 (8th Cir. 1990).
Bd,

2 During inspections, pharmames are scored on a 0 to 100 scale and ciassified into
three categories: “Class A” for scores from 90-100; “Conditional” for scores from 80-89; and
“Unsatisfactory” for scores below .80. WAC 246-869—1 90(3)(a)(b)(c).

% WAC 246-869-190(5).

. % To support the Pharmacy Board's finding of an emergency necessitating summary
suspension of a pharmacy license, the Department cites to numerous cases involving acts
similar to Jones’ admissions. These examples include prosecution under the Controlled
Substances Act for the type of insufficient Schedule 1l records Jones acknowledged, see, e.4.,

13
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in this lawsuit that the inspection reports were in error, his August 1999 declarations

| admitted these ,fécts were true. RCW 34.05.479 expressly auth.orizes the agency to use
emergency adjudicative actions when there is an inimediatedanger to the public health.
And under RCW 18.130.050(7), WAC 245-869-190(8) aﬁd WAC 246-11-300, the Board
can take emergency aétiqn and summarily suspend a pharmacist's license pending
further disciplinary'proceedings if, after reviewing the e\)idence,_ it determines that only
summary action will address an immediate danger to public health, safety, or welfare.
Given the serious nature of the violations, the Board had statutory authority to
summarily suspend Jones’ licenses. -

Jones argues that the Board violated his due process rights, apparently because
he did not receive a pré-deprivation or expedited hearing.?” Where an individual
pbssesses a constitutional property inte';'eét, due proé:esé requires that he be given
notice and a meaningful opportunity fo a heafing before he is deprived of that interest 28
We must balance three factors to determine the nature of the procedural protections |
required: (1) the gravity of the private interest affected;' (2) the risk of erroneous

deprivation under the current procedure and the probable value, if any, of additional

United States v. Poulin, 926 F. Supp. 246 (D. Mass. 1996), and cases demonstrating real harm
to individual patients when a pharmacist failed to keep proper records. See, e.q., Wahba v. H &
- N Prescription Ctr.. Inc., 539 F. Supp. 352 (E.D.N.Y. 1982) {two year old died after ingesting 20
pills that were dispensed to mother by pharmacist in non child resistant container); Baker v.
Arbor Drugs, 215 Mich. App. 198, 544 N.W.2d 727 (1996), appeal denied, 454 Mich. 853 (1997)
(pharmacy patlent suffered stroke after pharmacist filled prescriptions for two incompatible
drugs because pharmacist failed to properly utlhze computer system that would have warned of
the adverse drug reaction).

% Jones also asserts that the defendants participated in a conspiracy against him to
destroy his business and filed a summary suspension based on false accusations. He contends
Wene and Jeppesen were highly unprofessional and instituted proceedings against him based
on an arbitrary scoring system. Jones did not present any admissible evidence to support these

allegations below. Accordingly, we do not address any allegations that the defendants violated -

his nght to substantive due process.
% Mathews v. Eldridae, 424 U. S. 319, 333 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976).
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procedural safeguards; and (3) the interest of the government, including the burdens of
additional or substitute procedures‘.29 As discussed above, the governmental interest
here was important because Jones’ violations threatened the health and well-being of
his patients. And he received all the process that was due. Jones received notice of
the summary suspensidn and of all later charges and hearings associated with his
professional licenses. He was represented by counsel. Twenty-one days after the
summary suspension, a three member panel of the Pharmacy Board heard his motion
’io stay and modify the sumrhary suspension order. Each time Jones and his pharmacy
-received a failing score, the Board reinspected the pharmacy in accordance with WAC
_ 246-869-190. Finaily, when the Board issued the summary suspension, Jones had an
opportunity to be heard before the Board at a September 10,'1999 prompt hearing.
Once a summary suspéhsion is filed, under WAC 246-11-330 a pharmagcist can
respond in several ways:
(1) Request a prompt adjudicative proceeding conducted in
accordance with this chapter; or
(2) Waive the prompt adjudicative proceeding and request a
regularly scheduled adjudicative proceeding conducted in accordance with
this chapter;
' (3) Waive the right to an adjudlcatxve proceedmg and submit a
writien statement to be considered prior to the entry of the final order; or
4) Wanve the opportunity to be heard.
By fil_tng his motion to stay and modify the order and failing to request.a prompt
hearing within 10 days of service, Jones waived his right to a prompt hearing and knew
that he was doing so when he filed his motion. Had he sought a prompt hearing, Jones

would have had an oppornjnity to meet with the Board in mid-September and may have

avoided the damages he now alleges. Nor did the Depariment violate his right to due

2 Mathews, 424 U.S. at 335.
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process simply because it 'opposed his later motion for an expedited hearing. Finally,
J;anes also waived his opportunity for a more éxtensive hearing on the merits of his
suspended licenses by stipulating to a five year suspension before the scheduled
hearing could take place. No further proﬁess W6u|d have protected Jones’ rights, even
if he had not waivedAhis right to an early hearing. anes failed to raise a material issue
of fact or to establish that he was entitled to more process than' he received. Under the
Matthews test, there was no violation of Jones’ rights. Wene and Jeppesen were
therefore entitied to qualified immunity. The frial court erred in denying the

_ Départment’s motion to dismiss the claims against them.

. Evidentiary Ruﬁnqs

The Department asserts the trial court erred by rullng there were genuine issues
of materral fact based on Jones’ declaration because it contained madmISSIble hearsay
~and contradicted the earlier declarations he submltted to the Board, a quasmud:cua!
body. It also asserts that the trial court should have applied the doctrine of judicial
estoppel to Jones’ declaration because it contradicted earlier éiecla‘rations. Jones
aSsérts that the declarations were admissible because evidence not offered for tﬁe truth
of the matter asserted is not hearsay under ER 801(c). We disagree with Jones’
poéition’. | |

On summary judgment, the court's function is to determine whether a genuine
issue of material fact exists; it is not 1o resolve an existing factual issue.*® When ruling

© on a summary judgment motion, a court cannot consider inadmissible evidence !

® Thomav. C. J. Montag & Sons, Inc., 54 Wn.2d'20, 337 P.2d 1052 (1959). -
" CR 56(e); King County Fire Prot. D:st No. 16 v. Hous. Auth. of King County, 123

Wn.2d 819, 826, 872 P.2d 516 (1994).

16
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Here, the trial court granted the Department’s mo'rion to strike the hearsay portions of
Jones’ declaration submitted in opposition to the Department’s motion for summary
judgment, cons.idering it only for “backgro_und” but “not for the trutrr of the matter
asserted.” We hold that the trial court properly granted the motion to strike, but it erred
by considering the hearsay portions of Jones' declarations for any purpose. Because
we are reversing any of the trial court’s rulings that may have been based on
inadmissible hearsay, we need not address the matter further

V. Exhaustron of Administrative Remedres :

The Department next asseris the trial court erred as a matter of law brl holding

that Jones’ state law claims were not precluded by his stipulations. Relying on Laymon

v. Dep't of Natural Resources, % it also contends these claims should have béen
dismissed because Jones failed to exhaust his administrative remedies. And because
'Jo'nes derived ébeneﬁt from his agreement to a five year'license suspension.and the
Pharmacy Board relied on the agreement when it signed ‘rhe_order, the Department -
~ argues that Jones should not be allowed to take a positiorr inconéistent with the
statements he maderbefore the Pharmacy Board.

Jones argues that.-he was not required to exhaust his administrative remedies
because doing so would not have mitigated his qamagee. He claims the defendants
issued false investigation reports against him and his pharmaey, and the Department

“opposed his effort to effectively use the administrative process fo challenge the

summary suspension by opposing his motion for an expedited hearing. Because he

2 We decline to address the Department’s arguments concerning any allegedly
contradictory statements within Jones’ declarations because it did not raise thls objection below.
% 99 Wn. App 518, 994 P.2d 232 (2000).
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héd lost his pharmacy franchise, commercial lease, and business before-the scheduled
hearing, .Jonés contends that the adﬁ'ainistratiye remedies évailable to h?m would not
have prevented the hgrm he sﬁﬁered. He asserts he entered into the Stipulated Order
. because he could not afford to procéed against the Board. And he éfgues ihat he
neither admitted to the facts nor waived his righf to sue the defendants by agreeing to
the Stipulated Order.

it fs well settled law that a party aggrieved by governmental action must exhaust
availabié administrative remedies before fiiing suit uhless he can establish that doing so
would be futile.** When an 'aggrieved person fails to seek redress using available
administrative procedures before filing suit, the trial court should dismiss the claim. % In
m_é_g, we affirméd the trial court’s ruling dismissing the plaintiff's claims on summary
: judgment for failure to exhaust his administrative :remedies. Laymon sued ihe
Department of Natural Resources (DNR), the Department of Fish and Wildlife (DFW),
" and the State for administrativé negligence. DNR issued a stop work order for logging
on his _Iand based on a report that a balq eagle nest site was located on the property.®®
Ten days after it issued the stop work order, DNR presented Laymon with a draft baid
eagle management plan that placed significant réstrictions on his planned

t37

development.” Despite his insistence that there could be no bald eagle on or adjacent

to his property, Laymon’s financial backers withdrew from the project, and hé suffered

* | aymon, 99 Wn. App. at 525 (citing CLEAN v. City of Spokane, 133 Wn.2d 455, 465,
947 P. 2d 1169 (1997), cert: denled, 525 U.S. 812 (1998)). .
- B,
®1d. at 522.
37 _IQ;
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ﬁnaﬁ'cial loss. Six months later, DFW determined that the bald eagle nest never
existed.®® Laymon did not pursue any avenue of administrative appeal.

‘Jones argues that Laymon is distfnguishablé because, even if Jones had
pursued administratiye remedies, he cquld not have saved his business. But Jones’
arguments are not supported by the record. He waived his right to a prompt hearing
when he failed to request one and file a written response to the summary license
suspensioﬁ within the 10 day time limit.*® Rather ti{an request a prompt adjudicative
proceeding, Jones filed a Motion to Modify and Stay the Symmary Suspensipn. Only
after thi§ motion was denied did he réquest an expedited hearing. By that time, he was
no longer entitied to a hearing date outside the Pharmacy Board’s regular schedule.‘“’ |

Under our holding in Phillips v. King County, plaintiffs must exhaust their
administrative remedies:when an agency’s rules set out a cleaﬁy defined p%ocess for
. resolving the aggrieved party’s complaint.*! This doctrine is based én the principle that
the judiciary should give proper deference to agency exper’[i_se and aﬂow the agency to
develop the neceésary factual background in order to correct its own errors.‘_‘z Had
Jones requested a prompt hearing, he coﬁ_!d have immediately chalienged the
Statement of Charges and ‘the Pharmécy Board could have evaluated the accuracy of |
the investigatbrs’ report; But Jones waived' his right to a prompt hearing on September .

10, 1999, and was not éntitled toan expedited hearing before the next regularly

® |4, at 523.

¥ WAC 26-11-340(3). ,

“OWAC 246-11-340(2) provides: “Any respondent affected by a summary action may
request [a] prompt adjudicative proceeding, may elect a regularly scheduled adjudicative
proceeding .instead of a prompt adjudicative proceeding, or may waive the opportunity for
adjudicative proceeding in accord with WAC 246-11-270."

“ 87 Wn. App. 468, 479, 943 P.2d 306 (1997), af'd, 136 Wn.2d 946 (1998).

~ *1d. at 479-80. ‘ ' '

!
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scheduled date. The delay that took place between the date when the prompt hearing
could have been held and the date the adjudicative hearing wasultimately scheduled
was nof caused by the Depaﬁmeﬁt or the individual deféndénts but by Jones’ own
strategic decisions. We hold that the trial court erred by finding that his state law claims

could proceed despite his failure to exhaust his administrative remedies.*®

CONCLUSION

We reverse and remand for entry of an order granting the Depar{menfs motion

Zig 0.

¢/ v

dismissing Jones’ suit.

WE CONCUR:

T T

® As part of his respondent’s brief, Jones moved to strike the Department’s reference to ,
- all out-of-state cases on the ground that reliance on these cases is not probative of any issue in
this case. Jones does not cite any authority to support his motion. The Depariment’s citations
are relevant, and we deny the motion.

20



Appendix B




-~

Dlll.vl 233 49:20 QLOHQAU/S” .. FHYLLLD were tvoac oy
B Mediciap Shoppe |-, |
mm
M‘.-m M':Ia
< : PHARMACY INSPECTION REPORT HIEACTTION PUNOLE
e . ‘ DEPARTMENT OF HEALTH S
: WASHINGTON GTATE BOARD OF PHARMAGY e SV ChACCE
130Q QUINCE ST., 8.E.: P, O, BOX 47883 e ADCAIIOM CHAKOE
OCYMPIA WASHINGTON 8a504-7883 - APYCTCH
TaL: 360/ 2384825  FAX: I80/ 8864350 anr
Z—/ﬂ - 1‘792
wrrareoreo.. o = A= 1S9 Y. cass_ A owennw:_ L c__r__» PHAACYTYPE X W___F___A\___A__o
A GENERAL REQUIREMENTS {10 POINTE)
¥ PHraerY WIPECTION CBXT. PQTED 1_o LUCHESS PORTCD Lacanon ooy e mroar_( £ é} 75/
7 sl v a} Row i Aea)
2 PERSOAKL UCTNSLY FOITID 5 7 S[Q ﬂ'
h (L2
RIGZRTT gt

Sqﬂnpo‘ 'I,?Loi [y

tdeoct X

W YETS0NTE SURTRACTED POR EACH DO ST (JOC ADITTIGHAL WAGE & PRATSART)

- 3 ATOTAL

B PATIENT HEALTH & SAFETY REQUIRENENTS (30 POINTS)

vih v, RECORDE =S ‘-’%
TR PAYENT PrORATION : €27 __PORON REQLSIIDIATE '
225 I ko ot o s
215 oUTOATOIVOCTERICRATED
v ol | K WAG 248000} (WAL J bt 4wy

" P T § ORI SURTTRAGTER FON EACH DEF ICIMoY

AT OC QUTDATED TTHMS

WIDOr WS = oo soelrt
40O (7 [EME » SEPONTE & Na
uma gi:. 20 PONTS

. BEATION § YOTaL,

: _ C. PROFESSIONAL REQURENENTS (40 POINTS)

m_—_a._mm:rwz‘ 1__ a0 ® .:Lu‘z:mnnrgng‘m
eS| martw A>A RFEROCE KRR Ao ? Voo LS N e
L_,_.n vagﬁn v_,!_ e, FuLES
J,J :Eq " Qatacs. oy
« . wel . .
) P % Wi Wos WD n
m!mmmmm ACOTINC TOTN.
u.nmxmasmmm )
L afla CreonSaIL HOURA € 28 ragecurrion ARKA €00 & . CORTV CLEMEIRSS & CISTATION
Sidarn vy AL BRI, LA T
L_ﬁ_nwwmmn . u._’_aagmr kv
A g7 NPCARANCE OF STNT i r.__’_nM
A KX JREA WOOKING BFAE . _ 7 acowt
TG Set-09-Aay {(WAC psotsTTn
STCTION © YOTAL e

W TOX POMTS SUSTRALTED rOX AL DOMOAGHCY

Bigratire of Prannad®

280



03/11/99 WED 10:13 PAX 340 g85 4380 DOB - BOARD op s D .
- P TS m?m;g(?a ~ DuANmmNs Ho:

87/16/1939 14115 A256497 ‘i?

WASHINGTON STATE BOARD OF PHABRMACY
MEMORANDUM

DATE: July 15,1999
TO: _ Richard Morrison, Chiof Investigator
FROM: Stzn Joppesen, Investigator -

SUBJECT:  Tbe Medicine Shoppe
9430 Stato Avetiuc

Marysville, Wa 98272 . -
Licenso Number CF 55751

Notes regarding the Unsatisfactory Inspection on July 13, 1999

the store Madicine vebicle use to deliver prescriptions and make wads. 11
main entrance 1s onﬁeN«ﬂxddccf&ehﬂdh:&andminm-wnﬂingm
m&#ﬂmlﬂnghimmchcly
Phxrmacy, un!eiaynummncﬂqgmdiﬁngdthcwm;mhmimllmdmﬁnfm

uncfﬁemuuipdmwum,vdﬂcbhsabuﬁahﬁmmﬁmg viewoftho
eatrance, .

’ Page_’___ : y. . - ‘04131915

282



08/11/7%¢ WED 10:13 -PAX 360 586 (369 DOH - BOARD oF )
_ s PHARMACY * +++ D HANKINS
. STI61399 14:16 azppess Y PALIS w2 S, e o

-

-

) mmwmhwwmcmhww.lomdm&wm
dﬁnmﬁmm.mm_mmdwymanxw
mmym&mofmwuuwwhmmmmmm«m

ﬁctmaﬂuﬁlitymwithadnk,uhdvx.“bimmmﬁigumfofw
ase, . :

WhmOOmﬁxginto&wPhanmnylniﬁaﬂy. Mr. Jones lmmedhtc!ymcognimdl’hyﬂin
cht,mdlminuoduccdtoMr.Jm. thnnonBosmn,thachu!'B'wixtm,did

S

Nlmmnsﬁmddnnng ty d?—lm.whﬂemwemwlm .
h&mmmu&am»«a«.mammnwu -
. svallsble in & day or twu, At Jeast elght peescription vials ware found on tha willlcall
W%mmmﬁwmqk&stmwwdd Mr, Janes Rx

-------

283



en

08/1179% ¥BD 10:314 pux 360 686 <35p DOH - BOARD OF PHARWACY < D mumas
07/1671939 14:1§ «2564% 7 PHLLIG WENE 7

-
~

Pace of

.

. -

asd Wmdwwwmlonca,ﬁdﬂzc
Sig. was to takp Aﬁasomcdixnminn,ﬂmmiginalkxmlmmd,
and Mr, Jonawtnoud_edgodthnhcdidnotﬂﬂasmﬁdo:nqtmﬁtyz The Rx Sig was

- _Duxinglpxxmamudy‘ 4 hours of observing Mr.Jcnu;tnq;wuwuipn’ iony, the QS-1
Mhmmdmmmdmlm&tdlagy ia dupHestion, or disossc -
state otbor

2r. Joacs oftrs ewed the paticet profile, as he

- 7-13-99: - :'_:" o S
‘ Wwﬂww&nppem7m&mlﬁfwdmw&
dmmm:mmmhmmwum&maw
Wumwuwummmwxmamumwmw

284



ARy

08/13/09 WED 10:1¢ pax 360 586 4359
€7/16/1339 14138 42864%" 19 -

DOH - BOARD OF PHARNACY <<+ D BAKKINS
PHVLLTS WENE :

Mz Jones bed ulgo not found the missing C-II prescriptiong, the other logond Rx's, ar the
C-11I through, C-V inventory that we had requested.

mm&cmmmc ’ prescas, Mr,
Jones stated tunes tiat aur bebaviaryesterday had vety mtimi{dsting, .
complaining thnmnehohﬁnghhtobcguﬂwafmuhhgbefwcdwhm,
stating alxo that the is taking beibes fram the Rito Ald chain,snd

M@Mh&ﬂmwﬁhﬂ&ﬂ&lm&mmﬂﬁmmm

Board adopt the policy of providing Pharmacists with written comments back an the
inspeotian, insinuating that ho should ot bo chllenged,

Imaﬁusomeﬁmnuhlctarevicwﬂmimpocécu with Mr. Janey, afucroihc:msmmcs
Were gune, gave Mr, Jancs LWﬁMXcﬁWofﬂ:cin!pccﬂoq,andIlmpostcdﬂx

10100
)

- e Jeal
p L

ZYWED

PAE of

285



i,

——— e - ~osts

Corom, Wy ww
—

- ORPeL waEORATIN . PHARMACY INSPECTION REPORT BTN puarose
Gine S DEPARTMENT OF HEALTH S >
fMly  WASHINGTON STATE BOARD OF PHARMACY L omexGx
—— 0 ; 1300 QUINCE 8T., SE; P. 0. BOX 47883 7}.@“@“
v < OLYMPIA, WASHINGTON 96504-7853 — ¥ mrverecron
P ATTOC T PR 75 7 TEL: 360/ 2364825  FAX: 360/ 5864359 R
I -
. © WErECTION s At ‘mfss L
3o LE3-ysap Michac s Jomgs - 7 1079 3
WWMMML RESPOKEIRLE MAMAGER . NADER
wresrgoren:_J2L-99 MM“‘MM_C__v__S remucyrre L€ v e w__o
A. GENERAL REQUIREMENTS (10 POINTS)
3 /nmmm:s'com«cmr.mo 3 rHarawCy UCERACS POSTED LocATIon ucoese mamen_CL £ 598 1
z_{mﬁmmhmo «_ ¥ mﬁf:a‘ét“m . reasTRanoN e __ BT Sro po«d | _
(RCW 1884.120) (WAC 2469070203

S B AN BosIna Lever 7

. ol ‘ -
> YOS FOWTS SUBTRAGTED FOR EACH TUSC ADGITIONAL PAGGE F NECERBARY) CECTIONAYOTAL -
, B. PATIENT HEALTH & SAFETY REQUIREMENTS (30 POINTS)
anumlu.m < ) MALDER OF QUTOATED ITEME
" 2_/_ranera seoriinon 82 rorsonregeatins 07008 ITEM PORTE A NFrrs Fowand
FROOUOT SUDITITUTION WECAC BYRS POCSON CONTROL 4 4 T s R PR’ .
. > SI0M . QUIDATEIVDETORIOMATED STOCK UPUE T ~ 18 POINTS .
T $5.41 & WAC 245-200) (WAC 245-000-100) - ;
UP O 5 PONTE SUBTRAGIED FOR EACH DERCIENCY - . '
C. PROFESSIONAL REQUIREMENTS («0
o OEA ORDER PO &_ Laweoox
+ (NAL J00-our.200 , “(WAC 2ds-ane-10)
K (0 29 7020y < OrenC £46-890-160)
&"_.“_umxvetm ’ 7. 2 PHARMACY ANCRIARY STAPY
a_v mnﬁhm . & PROFESSIONAL
(WAG 34899301 . (WAC s e300
wmlmmmmm
) - O FACIUTIES (20 POINTS)
Lt oFreRvLrows 47 PRECRIPTION AREA £
27 W AREA RELURE Fiobea s & _ Y rarrmooraTon

1;%@% y.__-:_tm

-._/ugm

. - 287



fl

: PHARMACY INSPECTION COMMENTS

Th (hedisng JA#“ fhacrnayy CEsEns)

Phamacy Name Location License Number

'COMMENTS
81

T _Sew Py 5ty ol ed o c"o-..e...l-ga Siafeas c37€ 296 Alkqas
/”L’\“*ﬂ'&-ﬂ\ e ¢ Ittt o

Dﬂqq’— DeSwpre  Sradfe zpdenpge i proda (. 2493 bnan "‘M

Y e < et ~ NP -, P T 854

Mﬁ_&&%ﬂmg « PT_pra {4

. - R;aclnc:f— bt A ,'DHM'J‘*‘ Am‘nA(lJ Kecov<d ; .t
_AJCL‘*"O-\GK.FI-"&%EJ present dee £ é.w_ TRons Acke s .
83 _1€hecx PRE 3¢ f0 b ey Crled and Libded Lo Y A Masefyfen

oxloy 16 et Fiited oyine Cor peslay Bacondy Refloce-

Moex oot mER and apc Adu oy

& 9. 41 _?Reéoﬁte+a o>  _own - ¢yl 4l Sgel;vq; . omC:, P 4
' —Q&—C&&_QL x QM ol glon- C'Rc_ Auﬁ—{,_ok_\u{!m
) on Lo, : . . ,
' . IOF R ekTeation date ' .
8¢ %M&M&de
A ' .

TELEPHONE INFORMATION LIST

Telophone

e s - . 04131767 - e

288



oo
. >

t
v

. - UL vo

n

P ACY INSPECTION COMMENTS
THE MIDIc/NE  SHoppe. PhARmaAc ¢
~ Pharmocy Name Location Licenze Number
COMMENTS

C-d Dt Kopey prew (‘a«g&*{e. }?&cg..l-.ag' dade s
~oT Co‘\éli“"-&":- Ale o C'/Ag 3;,1[(—\ /Mjfi%

X2 p = re £ R'.qé‘ggqs Lany ,

Ca2._Dxa /NUQadryw  Ane oI nR« g

&1 S ued |

Car _smveices  ftad _oo: < 3

S Pl Setar afely- R
owd Lot Rﬁé—‘v”%ﬂ‘&?}‘uﬁ«. LIRM DEA_ Ay adfury

<
(S _220?” o 4o o9 PZI T '/o&»g or _the CDIM
G ST _pReScRiploin,  Lp7les . Retugred ‘o /;QMM

Steek SHeldes | [aGefod wob L20 e RRRYT Moy Lyt ren
C-to _ yhtee RReISR:phiows o ¢l _cad 5’%4

2 Tt L2 RO 40D 0 v fasfunen . i
C-t¢ N«A%;; -ueépsfﬂo"?!) meeh&
Pl , s o Tt 21 pofmdn ta Tiro cimsi .

Frao PR r ot dny ofed <oyt g dlig, oy vofoafoa.

C-2, Qompatea Sistean dows sent papa o 46% '12 o TRack cl\o..5<
- n'ai-;. th g >y FReERptan ROCoRD. MNo T a4 N
| Pot3eba. TELEPHONE INFORMATION UST

1 For Andt pusg,

29 - 98BS - 37/8
: Teilephone

289




Appendix C



STATE OF WASHINGTON

DEPARTMENT OF HEALTH
BOARD OF PHARMACY
In the Matter of the License to Practice Phammacy of )} Docket No. 99-08-A-1016PH
) ’
MICHAEL S. JONES, R.Ph,, ) Docket No. 99-08-A-1017CF
License No. 10993, )
} EXPARTE ORDER OF SUMMARY
In the Matter of the Phamacy Location } ACTION
License of )
)
Thc Medicine Shoppe Phanmacy, )
Licease No. 55751, )
) -
Respondents. )
' )
)

_“hereby enters the following:

This matter came before the Board of Pharmacy’(me Board) on August 17, 1999, on'an Ex
Paste Motion for Order of Summary Action bmv;ght b){ the Department of Health (the Department)
by-and through its attomcys, Christine O. Gmgoi?c, Attomey General, and David M. Hankins,
Assistant Attormey General. The Presiding Officer for the Board was Exic B. Schmid, Senior
Health Law Judge. The Board members deciding the Ex Parte Motion for Order of Summary

Action were: Sharron Sellers, Public Member; Donna Docktor, R.Ph; and CA. Leon Alzols, R.P.h.

The Board, having reviewed the motion and the documents submitted fn support of the motion,

Section 1: ALLEGATIONS
L1 Rmpmdm(MnchadS.Jmawasmwdnhomscmplnwccphumwymthchcof
thmgwnm]xmo 1980. Respoadent’s hemsctopm:ﬂccpbarmacymthcstn!cof?lssbmg!m expires on

October 29, 1999.

EX PARTE ORDER OF SUMMARY ACTION . . ' _
racsioel .
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12 Respondent Medicine Shoppe Pharmacy focated at 9430 Stade Street in Marysville,
Washington was issued & focation licensc 1o operate as a Pharmacy in the statc of Washington in October
1996. The cument location license cxpires on June i, 2000,

13 Respondent Michael Jones is the owner, rtsp‘;nsib!c manager, and only pharmacist listed
s working at the Mcdicine Shoppe in Marysville, Washingion. |

14 OnMasch i, 1994, 3 Statement of Charges was issucd against Respondent Michacl Jones
related 10 & prescription filling ecror while Respondent was working as a pharmacist at Safcway.
Pharmacy # 497 in Scattle, Washington . ¢ .

1S On July 6, 1994, the Board entered Findings of Fact, Conclusions of Law

and Order placing I}eSpondchl’s license to practice pharmecy in the state of Washington on

probation for a period of onc year and imposing certain terms and conditions, One of the

- conditions imposed on Respondent was 2 requiremcnll that Respondent create and submit a plan 10 avoid

violations of pha.nﬁncy law related to the filling of prescriptions.

16 OnDecomber7, 1995, Respondent’s license to practice pharmecy in the state of

. Washington wasfully reinstated.

17 OnDocember 17, 199, Respondent Medicine Shoppe roceived a failing inspection .
gn!dcof79ﬁbmBoa:dofthmcyhvcst:WerewbﬂcoonductmgarmmncmSpcwonoﬂhc
pharmacy. At that time, Respondent Mlchad.loneswaslheoww rcsponsiblcmm:agu’.md only
phnrmacisthstodaswwhngalﬁwMedmmc Shoppe in Marysville, Washington. The viclations
Mdmngﬂmzmpechonmybcmmddulm!hesuwmenlofazugmmdontbclnspemon
shcdmdmponamcbedasﬂxhibnl(oﬂ)cEtPancMobonforSmnmuyAm '

1.8 Anmspochonmof%-l%isclamfmdasapassmgpbummymspewmmm

-inspection scors of 80-89 isclmuftednsaeondluondphumxymspodjonm An inspection score

of 0-79 is classified as an unsatisfactory (failing) inspectioa score,

nxrmmovamvmm . - -
ricszor2 :
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19" On February 3, 1999, Board of Pharmacy Investigator Wene conducted a re-inspection in

selation to lhé December 1998 failing scorc. During the February 3, 1999 inspection, the phammacy

reccived a passing score of 94. The deducted points were related to inaccurate, incomplete or missing .

' records required by state or federal law. At that time, Respondent Michael Jones was the owncr;

responsible manager, and only pharmacist fisted as working at the Medicine Shoppe in Marysville,
Washington The report of this inspection is attached as Exhibit 2 (o the Ex Parte Motion for Summary
Action.

1.10- . On July 12, 1993, Board of Pharmacy Investigators Weae and Jeppm conducted a
voutine i mspecuou of (hc Modrcmc Shoppe Pharmacy in Marysville, At that time, Respondent Michact
Jones was the owaer, responsiblc manager, and only pharmacist listed as working at the Medicine
Shoppe in Marysville, Washington. The pharmacy received an unsatisfactory extremely Jow failing

gradc of 48. The violations observed during the inspection may be s_ecn'in detail in the Statement of

Charges and on ;hc Inspection sheet end report attached as Exhibit 3 to the Ex Parte Motion for

SumxﬁmyAcﬁon.

LIl Oaluly[3,1999, lnvmgalochppmmmdmd:cphmmacytomevedowmems
promised by Respoodent Joaes. At that ime Respoadent Joes stated be could ot Jocated the docuzseats.
R.mpoudmtm:edthn{hiscognputerbouldgamtctbcmquimdnponshxubé!h:,Rsponddeidn-ot:
knowbowtogcqautcthun.hvwdgatw!cppm‘s:q:moﬁhismaﬂukaﬂwhuinﬁxhibh4}omcﬁx :
ParteMoﬁonforSmmuyA;xim

Li2  OaAugustin, 1999,[n§wﬁgumw=.cmuépp§mmwmmaicipe'm
Pharmecy in Marysville, Washington, to conduct tho re-inspection i relation to the July 12, 1999 ©
unmusﬁdory(faﬂmg)m This inspoction again resulicd in 2h extremely fow failing score of 56. At
that time, Respoodent Michat] Joncs was the owner, respoasible manager, and only pharmacist listod as

working at the Medicine Shoppe in Marysville, Washington. The violations observed dusing the

ermnonmoemmvm
rAOBIOF3
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inspection may: be seen in detaj] i in the Statement of | Chmgsmd on the Inspection :bw( and lq)oﬁ
atiached as Exhibit 5 to the Ex Parte Motion for Summary Adtion.

1.13 prondent Michael S. Jones operated the Medicine Sheppc Pharmacy ina manncr below
the standard of care for lhc operation ol' 3 pharmacy in the state of Washington and therefore placed the
patients of his pharmacy at serious risk of significant harm.

L4 Dueto the condition of the pharmacy, especially the violations related 1o record-ocping,
summary suspension of both Respendent Jones and the Medicine Shoppe Pharmacy is the least sestrictive
means of protecting the phammacy. The pharmacy is not in &n opesablo condition 1o allow another .

pharmecist to operate the Pharmacy in Respondent Jones® absence.

Section 2: FINDINGS OF F:ACT
2! Respondent Jones was licensed as a pharmacist by the State of Washington at alt
times aﬁplicablc to this matier. )
22 Respondent Mcdicine Shoppe Pharmacy was hcensod as a pharmacy by the Slau: of’
Wasb.mgton at all imes applicable to ﬁusmatler
2.3 The Board issued a Statcment of Charges alleging Respondents violated RCW
18.64.1'60(5), RCW 18.64.165(2), RCW 18.64245, RCW 18.64.246, RCW W IR 64.270. RCW

18. 130.180(4) {63, (1), RCW 69.04.450, RCW 69, 05510, RCW 69.41.042, RCW 69.41 050 RCW

69.50.306, WAC 246-863-095, WAC 246-863-110, WAC 246-869-130, WAC 246-869-150 WAC

246-869-160(4) and (5), WAC 246-869-1 90, WAC 246—869 210, WAC 246-869-230, WAC 246-

875-020, WAC 246-875-040, WAC 246-875-080(2), WAC 246-901-090 and WAC 246-90] -

100(3). TthtﬂcmmtofChdrgwwasawmnpanIdbyaﬂmhadoammhmmﬁmdbyWAC
246-11-250.

exrummwmmmm
raGBéCP4 .
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_and in the Statement of Charges.

24  The Board finds that the public health, safety and welfare imperatively require
emergency action pending further proceedings due to the nar‘un: of the allegations as stated above

25  The alleged conduct, as sct forth in the Allegations above and as supported by the
documents attached to the Ex Parte Motion for Order of Sumynary Action, is directiy related 10
Respondent Jones’s ability to practice as a phannacisg and Respondent Medicine Shoppe

Pharmacy’s ability to oMfc as a phanmacy, in the state of Washington. The Board finds, based

.on the declarations and evidence submitted with the Ex Parte Motion for Onder of Summary

Action, that summary suspension of Respondent Jones"s licensc (o practice as'a pharmacist and
of Respondent Medicine Shoppe Pharmacys license to operste as a pharmacy are the Jeast
restrictive actions necessary to prevent or avoid immediaie danger to the public health, safety, or

welfare.,

Section 3: CONCLUSIONS OF LAW
A- 3.1 ' The Boand hasjurisdiction over Respondent Jones's Jicense to precticcasa

pharmacist in the state of Wﬁng(on.

* 32 Thc Boaxﬂ bas jurisdiction ovchcspondcm Medicine Shoppe Pharmacy®s liccase
loopanicasaphmmacymthcstalcof\vashmgton. T

33 'IthoaxdhasmnbomywtakcunagcucyadJMwauvcawontoaddman
mmcdmlcdmger to the public healih, safety, or welfare. RCW 34.05.422(3), RCW 34.05.479,
RCW 18.130.050(7); and WAC 246-11-300.

34 The sbove Findings of Fact and Allegations cstablish:

(8)  Thoexisteor of an immediate danger to the public healib, safety, or welfare;

EX PARTS ORDER OF SUMMARY ACTION
PACBSOF S
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{b) ° That the requested summary action adequatcly ad;ir&cs the danger to the public

health, safety, or welfare; and

(¢)  Thercquested smnmary action is necessary 1o address the da.hgcr to the ﬁublic

health, safety, or welfare. '

3.5  Therequested summary'aclion is the least restrictive agency action justified by the
danger posed by Respondent Jones™s continued pxﬁcﬁoc as a pharmacist and by Respondent
Medicine Shoppe Pharmacy’s continued operation as a2 pha:m.&'cy in the state of Washington. |

3.6 Theabove Findings of Fact and Allcgations establish conduct which warrants

summary action to protect the public healih, safety, or welfare.

Section 4: ORDERS

Based on the above Findings of Fact, Allegations and Conclusions of Law, the Boa;xd enters .

the following orders;
4.1-  ITIS HEREBY ORDERED that the license issued to Respondent Michael S. Sones,

RPh.,, to practicc as a pharmacist in the state of Washington is SUMMARILY SUSPENDED

pcad.ingﬁntberdisciplinaxypmmdingsbylhc!ioard.

42 HISHEREBYORDERED!hm&u:ﬁmimwdmR@ondcmMedidﬂcShoppc

Pharmacy, located at 9430 State Street in Marysville, ‘Washington, to operaie as 8 phaymacy in the

state of Washington is SUMMARILY -SUSPENDED peoding further disciplinary proocedings by )

i
LTI

Ui

KIPARWMWSUWMRYACI’)ON‘-.
PAGB6OP 6
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43 Respondcots shall immedintily surender both portions of fhelr loenses to practice
ma:cpmmtsﬂvaﬂumli:eaoudoﬂhamwynpmdemmd. ‘
oY
DATEDTHIS {7_DAY OF AUGUST, 1995.

STATE OF WASHINGTON
DEPARTMBNT OF HBALTH
BOARD OF FHARMACY
C.A-LBON ALZOLA, R Ph.
Panel Chatr
FOXR INTIRNAL USX ORLY. NUNRMERS:
o0l SN
PSS M. 0P .
POX PAXTR CEDER OF SIDOAXY ADTION . -
racnror? -
04132238
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STATE OF WASHINGTON

DEPARTMENT OF HEALTH
"BOARD OF PHARMACY
In the Matter of the Lic;:nsc toPractice ) Docket No. 99-08-A-1016PH
Pharmacy of )
: . )} Decket No. 99-08-A-1017CF
MICHAEL S. JONES, R Ph., )
Liccnse No. 10993, ) -
) DECLARATION OF
$n the Matter of the Pharmacy Location . ) MICHAEL 8. JONES
Liccnsc of )
) .
The Medicine Shoppe Pharmacy, )
License No. §5751, ) -
. A )
Respondents. )
)

"1, Michael S, Jones, R.Ph., do hereby declare as follows:
I am the Respondent herein and make this Declaration regarding facts and
information about which I have personal knowledpe and informalion.

T want to preface this statement by su}ing that F-sincercly regret the fact that my

" pharmacy was considered 10 be below the accepted minimum standard (or phanmacies in

Washington when il was last inSpected on August 10, 1999, Since that time, 1 have spent &
great deal of time addressing the concems of the investigalors, I_EC_!_ISV‘C that the followirllé ‘
discussion, which addresscs each of the conceras rajsed in the Sla!éhmcn( of Charges
(S.0.C.) ns well as by the inspeetors, will show that all of the concerns had simple

explanations, were not violations, and/or were quickly and casily reclified. 1 am truly sorry

that the rollqwing matlers had not been completely taken care of by August 19, 1999, so0 as

- foalleviate the concerns of the invcs(igators:.

DELARATION OF MICHAEL S. JONES Page
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I. Although information regarding allesgics and chronic conditions has always
becn obtnined from nll paticats, there was a question as to whether it was being properly
nputted into the compuicr. Further, the discase state-drug intcraction fields were thought *
by the inspectors) to have been umed off. Therefore, while the inspectors were 21 lanch ‘on
August 10™, 1 contacted ray computcr vender to discuss these problems. ] was informed,
much te my surprisc, that these features were lefi off by the company (i.c., ncver wmed on )
by them), unless they were specifically requested to do so. T had no idca that these features
were not l'unchmnng and told them to activete them zmmed:alcly, which they did. This -
cxplmucd why | could no! explam their funclioning to the i mspcc(ors and why they thought
had lumed it off, which 1 had not done. Nevertheless, this fi uncﬁm: was operational by the
time they returned from Junch. T even showed this 1o Mrs. Wene, so I am at a loss lo
understand why this is included in the S.0.C., especially when [ was nol marked down for
this an the Inspection Repoti: Lastly, all paticnts have been updated reparding chronic
can;iftinhs and allerpy information. If there is no such information jn the compuler fora
paticnt, (hat is because the patient has no allergics or chronic conditions,

2. Many of the preseriptions that were randomly selected and described as
having pmducls in them that did not match the NDC numbers were ones that were stil] there
from the prior inspection and bad aot been picked up by the customers by the time of lhc .
August 10" inspection. Consequently, 1 wascllcd for them twice (double jcopardy) cven
though they were not pew infractions. I should not have lost points a second ﬁ;nc for the
same prcsgriplidns. .

Nevertheless, T had already-institaled a new system prior to the last inspection to

make sure shat the NDC numbers matched the product, and-the neccssary changes were

ATYOAREY AT LAY
) B e C
DELARATION OF MICHAEL S. JONES Page 2 u:mmhauus
SEAYTLE, WASHINOTOH %6104
: [ D TR
“o4132216 -
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being made, and have been made, in the computer. Henocforth, there will be no variance,
Howcever. af the time of the August 0% inspection, I hod not had time to make all the
necessary changes. This is an ongoing process and does not take place ovcm}ght. We now
usc chn:.ckmarks to doublc check and make sure the product matches the NDC. I ji doesn’y,
the NDC is changed. 1 do nol expect to have a.n;' further problems in this régard.

3. With respect to the CRC/NCRC issue, this has alrcady been explained, Jtisa
fact thot at least 95 perceal of my customers have specifically requested that T use NCRC
lids on their containers and I have signatures for evesy one of them! There is no rule or
regulation that mandates a maximum percentage of NCRC's that can be used. one can
request NCRC containers and it is oot limited to the clderly. The ;nly qualification is that
they sign a record indicating this request and ¥ did that with all my cuslomers. While my
records may not have been organized for ease of reference, it was wrong to single me out
simply becausc the percentage of NCRC's is high. It was also my understanding that Mrs.
Wene approved of my system when 1 reccived $ 94 on February 3, 1999. That was the same
sysiem thal was in place in July and August. .

Nevertheless, as a result of the difficulties that this has caused me, T have already
clmégéd uiy sﬁ(cm for xecording these signatures. They will now be filed alphabetically on

index cards so that they can be casily retrieved, in addition 16 this request being indicated'in

’
——

the computer, Everyone, including those who have alrcady signed my signature book, will
sign my ncw index cards. Further, everyone working in the pharmacy will be vigilant to |
maoke supe that no NCRC’s are used ‘without the necessary signatures, “Further, np
prescription will be dispensed withoul' a2 CRC unless the rocéipt says “NRC™.

DELARATION OF MICHAEL S. JONES Paged
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4. Al outdated legend and OTC products have been removed ﬁ'qm wy shelves,
In order 16 avoid any problems v.'ilh this in the future, we will now do a monthly review
insicad ofquamrly, for outdates. This will cnsure that no outdates remain on the shclvcs I
also had "Rcmms by llowsrd™ comc out, mspcc_l for outdates, 100, and process our retums,

S. With regard to the “inaccurale, incomplele or unavailable™ l:ecords, I have
alrc:xd)r reclified these concerns. Signaturcs have been p;?ovidcd, where needed, on
confrofled substance invcntoric.s. Cil invoiccs have been separated fom all other invoices
and wi ill continue to be filed scparatcly They arc also bcxng stapled to DEA 222 forms per
the impcclofs recommendstion.

T also had an employce spend a week going through all of our prescriprion files to
make sure they were in prop'cr order and otherwise in compliance, The records and
prcsctip!ioﬁ hard copies that could not be ipcatcd al the time of the inspection have since

been iocalcd. They had simply been misfiled, We wil, hereafier, be cognizant of this

- problem and vigilant to make surc thnt this docsn’ happen. Onc p’lan for avo:dmg this

problem is to orpanize tlrsc records and fi les on as nearly a daily basis as poss'blc.

Onc of the primary reasons I had a problem with missing information at the last

'inspcclion was beeause of a lack of knowledpe and information as 1o cxactly what was

cxpecfed oricquirtd. 1 would be 10ld ot one inspection that e.g. 1 was missing signatures,

.Having been made aware of this, { complicd, However, nothing clse was poIr}lcd oul as

being deficient. Then, at the next inspection, something else, c.g., DEA numbcrs, w«:uld be
pomtcd oul. If§ had simply been advised, all at one Gme, Whal I needed to do, T would not -

h:wc tind a problem with these requirements on a plmul basis. Howcvcr. 1} think I now

T W, BERNARD BAUMAN
ATTORKEY ATLAW
DELARATION OF MICHAEL S. JONES Page 4 PIOMEER BQUARE
. SEATTLE, WATIINGTON $464
on sstne
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it is done.,

know what is required and § can assure you that my records will be in ﬁs!l compllanu:

hctcnﬁcr

6. Al records, invoices, etc. that were of concern to the inspectors have been
lowcted, o'rganizrd. and scparaled per (ixcir instructions and recommendations,

7. There were three DEA 222 forms that were in qucsli;an at the time of the
inspection reparding the quantitics and dates. With one, the order had not yel been received
al the pharmacy, Another blank had been fost between my pharmacy and the wholesoler. |
verificd this with them, and tﬁc_ fact that the order had not been received or filled by them.
With respect to the third form, the order hati nol been checked in yet, 1 subscquently
checked the quanu;ly and dated the form. We now staple the CI! ir;\.}oicc ta the bluc 222
form. We hadxmvcr been advised, or instructed, lo do this before, bul we are doing it now.

8. Lastly, lhe inspectors were concerned that our QS-1 sys:em was :mdcquatc
for (he mlmmum procedures for utilization of the patient mcdxcallon syslem ang for creating
an accurale and comp[etc audit il for changes made to the pn:scﬁp(ions after filling.
These concemns were unfounded. 1 have spoken with the QS-1 technical supp-o,n personnel,
the sysiem js fully capable of performing these functions, end § em gble to utilize these

functions. The process is 100 lengthy. to describe, but 1 would gladly show an msPec(or how

——————

1 believe the foregoing fully and completely addresses all matters and concermns
niscd_by the inspectors and alleged in the S.0.C. that have affected the hccnsx of mjsclf
and my pharmacy. 1 feel very stmngly about the fact that pone of these concems have cver

had even the potential for advcrsc!y ‘affecting the bcallh. safety or welfare of any of my

.- customers, The health, safety and wolfare of my customers has always becn'of paramount

DELARATION OF MICHAEL S. JONES Page s
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importance and I would never do anything to compromlse this, nor have 1. 1 t;lc great pride
in my professionalism and will continte 1o do s0.

I do not believe that the summary suspensions of both mine and my pharmacy™s
licenses were neccessary or justified. The action _of the Board has very likely suined me,
Ginancially, and jt is doubtfis) that I will ever be able to recover. At the very Teast, I will
never recoup my substantiaf Josses. The Board has also caused mic to suffer, unnccessorily,
a great deal of personal humiliation end trauma.

I have done cverything possible to bring my pharmacy into compliance and to salisfy

the concems of the Board., Further, I steadfastly resolve 1o maintain this compliance and to

maintain my pharmacy’s rating at the highcst level,
I have been punlshcd and made an cxample ol' long enough. Nothing more can

po:srb!y beg ;,amud by continuing the Board's course of action, I have been penalized in

' virtually every possible way, The punishment should fit the “crime”, not exceed it, a5 it has

inmy case. ltistimcto stop the blecding. .

I respectiully request thar the summary suspensions of my license énd Medicine
Shoppe’s license be stayed immediatcly so that I can aftempl to pull my busix:»css and my
fivelihood out of the aslm In addition to the preservation of one of 2 dying breed of )
commiunily phannacics, it is impcrative to open the phan'nacy immediately so that I can-
;c-wicc fhe medical necds of my customers. Thcy, too, have been scriously aﬂ'cctcd by the
board’s action which has bccn counterproductive (o the stated goal of “protecting™ them,

There Is absolutcly no need, or justification, for preventing me from retuming to my
phasmacy immcdintéy &s the responsible pharmacist pending the resolution of any other
malices with the Boord, if any. I am the only onc who knows the QS-| systemand I am

DELARATION OF MICHAEL §. JONES Pape 6
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perfectly capable, and compcteat, of continuing to opcrate'my j:hnmnacy in a very
professional nunncy, 2nd of comimliﬁg 10 provide my customers with the excellent care they
have come 1o expect from e and my staff. Oace ngain, 1 ask thay, befose § sm suined
completely, the licenses be seinstuted ond my p};armacy recopened immcdiately.
1 declare under penalty of perjury under the lows of the State of Wasi)inglon that the

foregoing is truc and correct 1o the l.x:sl of my information, knowiedge and belief,

. EXBC.UTEIIJ this 27" doy of August, 1999, at Boilicll, Washinglon.
T T T e

o’

R e

04132221
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FILED

STATE OF WASHINGTON AUG 3 © 1939
DEPARTMENT OF HEALTH ) ]
BOARD OF PHARMACY ARG Clerk

in the Mnﬂcr of the License to Praclice Docket No. 99-08-A-1016PH

)
Pharmacy of )

' )} Docket No. 99-08-A-1 017CF
MICIIAEL S. JONES, R.Ph., )
License No. 10993, )

. o } DECLARATION OF W. BERNARD

In the Malter of the Phanwacy Location )  BAUMAN IN SUPPORT OF

Lic-msc of } RESPONDENTS' MOTION TO
} MODIFY AND TO STAY SUMMARY
)
)
)
}
)

Thc Mcdicine Shoppe Phammcy. SUSPENSIONS

Licensc No. 55751

Respondents.

I, W. Bermard Bauman, do hercby declare as follows:

Fam the sttorcy for the Rcspondcnu hereip and make this Declamnon reparding
facts and information about which I have personal knowledpe,

Fhave reviewed the Declaration of Michael S, Jones and confirm and agroe with the
statements made therein. Mr. Jones is quile accu;'atc in his position th:;! the Board's action
has very nearly, if not completely, rvined him financially. The continued viability of his

pharmacy after this lengthy closure isin serious jeopardy and the only possibility of

.mum:cling it and reversing the ircparable harm being caused by the Board's elosurc is to
reinstale both licenses and re-open the phamiacy undes the control of Mr. Jones ng later then
Tuesday, Au , . '

It should be clear from Mr. Jones® Dec!amlxon that lhc only thing he is really

“gullty” of is disorganization and this does nof constitule unpmfcss:onal condua nor does it

DECLARATION OF W. BERNARD BAUMAN Page ) ' ONE PONETX. SQUARS

04132210
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customcers.
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repnisenl any threat to the heatth, safely end welfare of his' cusiomess. To summarizec the
concems of the Board and Mr. Jones® responscs: ‘

I. ‘ Mcdical Information. Mr. Jones has slways obiained allerpy and medical
condifion inforuiation from hi; palicnts and, when available, inputted it inlo his compulcf.
His QS-1 computer has the capability of sccognizing and alerting the user to drué interaction
and discase d;ﬂc information and Mr. Jones logically assufncd this feature was operaling.
However, QS-1 had nol activaled it and, when he leamed this, he had them do it
immediately. Obviously, this was not his fault, he has comrected the pniblcm, and he has
also gnné over his paticnt files and updated this information.

2. NDC Numbers. Mr. Jones was already in the pmcc—s.s of correcting this
problent when the inspectors rctumed on Avgust 10, 1999. Ho‘wwcr. he was pcnalized a
sécond |im‘c for the same prescriplions beeause they had not been picked up by the
custbmers. Since the August 10% inspc'clion. Mr. joncs has insiiiulod ancw system that is
desigacd 10 rke sure that, heacelorth, all products dispensed match the NDC numbers in

the computer. chcrthel.css, this type of infraction does ng;jcopa[diﬁ the safety of his

3. CRC/Nop-CRC. M, Joacs kas, ot all times, been in complete compliance
with regard to the caps used on his prescription bottles. The worst thing that can be said is

that his record-kecping system for the ;Igtuuuw did not allow for one to readily vorify
specilic sipnuturcs, lllow:ver,'l.his was pot pointed out to him as a problem dutjné his
inspection in Februney. 1999t Further, the high pcn:cnlagé of non-CRC caps used is ol a
violation of any regulafion. Nevertheless, in t;xder to avoid any further questions in this

regard, Mr. Joncs has voluntarily changed his system as he bas described. This was,
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spparcatly, a big concem of the inspectors but 1his, 1oo, did 1o present a salcly concem to

3

“the public™.

4. Outdates. In light of the fact that o few products slipped thsough the c}:jcks,
Mr. Jones has changed his procedurc for discovering and removing ouldated products,
Nevertheless, the few dems that were missed ;md inadvertently not pulled did not pose a
health risk 10 “the public™. |

5. Records and Files. These issnes were fully addressed by M. Jones in his

Declaration, the situation haes becn cone&cd and it will not hapi)en again due (o the
institution of new record—kccpir-lg piocedurcs. Herc, egain, the record-keeping problems,
posed absolutely po risk to “the public™, h

6. QS-I Computer Functions. As stated in Mr. Jones® Declmli;n. his computer
syslem is capable of performing all the functions that are necessory and required for any
pharmacy lo’adcqunlcly avoritor the miedical and pham;acculical‘ information for their
patients, including, but not Jimited to, drug intersctions end audit trails.

It should be sbundantly clear to all concenied that Mr. Jones is & capable and
concemed Pharmacist. He hss, at all times, provided professional care to his customers and
has done pothing to jeopardize the health, safety, and wclfare of “the public™. The foregoing
discussion makes this very clcar. None of the Boand’s concermns, alone or even in
comhinalion, sise to the level of concem professed by the inspectors 'and the Board. This
maticr could, and shduld, bave been handled in a much more constructive, phnm\écisl-
fricndly and customer-friendly manncr, regardless of the results of his lust two inspections. -
It is presumably the fuﬂcﬁoﬁ of the Board {0 not only. protect the public but to a_l-s_o assisi.

phomigcists !ht.ouf;_houl' the state to improve the level of their pracice,

EEATTLE, WAKISNGTOM 1134
00R hi104
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1t should £t be the purpose of the Board to hinder and intimidste pharmacists in
their pmctice, or to plunge shead \vil!;sanciions without giving any thought to the
seriousness of the conscquences and ramifications of their aclions. These are precisely the
things that have occusred in this case, Insicad of assisting M. Joncs to improve the level of

his practice, the inspectors descended on him with the intention of finding fault, intimidating

him and disrupting his business. Their noticeable presence throughout the entire day was

disruptive and intinvidating, especially when an inspector stood d;r;clly behind him, looking
ovcer his shoulder, for an entire day. His inlenl was obvious and this lyple, of conduct fs
completely inappropriate. Further, instead o.t'lrying to determine the truth as 1o what
violaﬁonsﬁnfmdiom really oecurred, by discussing their conc:ms:md giving him l.he time
and‘ oppartunity nceessary to show that, for the inost part, the real problem was simply
disorganization, they treated l.1im like a SUM instead of a fellow profcssional.

This attitude and approach led dirc;tly to the _éx-partc summary suspensions for
which there v.\":xs absolutcly no justification, not even under the circumstances described by,
lh;- Buard. The Board's action was clearly excessive and unwarranied ap& scrved to dcslm}'
a phamacist and the business he has worked so hard to build. The Board has destroycd
years of hard worik: ovgmigh!; 1.'hcrc is no rational reason orj;lsﬁﬁca(ion for scndiné 2 men
into bankrupicy for the violations discussed herein! . -

The time hos come $o lifl the suspensions of both licenses, put on end to the financial
und cmotional damage that he is suffering, and allow him to try and salvage what is feft of
his business., H.c deseyves this consideration. 1Te dogs pot dcscrve the d:;mage the Board has
causcd him. And he has faithful customers standing behind him, waiting for him to re-open.

They deserve to have their aceds met, 1o, and the Board should be coneerned about that,

DECLARATION OF W. BERNARD BAUMAN - Page4 -
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" Mr. Jones is prepared to have the inspeciors come 6ut fmimedinte}y so that his .
phamacy can receive their approval. He must open his doors for business wilhin the next
48 hours or the damage will be ireversible, if it isn't already. We requcesi, and look

fovward to, the immediate consideration of this Metion and an immediate sfay of the

-suspensions.

1 declare under penalty of pegury under the laws of the State of Washington that the
forcgoing is true and correct 1o the best of my information, knowledge and belief.

EXECUTED this 27™ doy of August, 1999, a1 Scél!lc, Washingion.

SBA #3849

A N-
Attorney for Respondents

DECLARATION OF W, BERNARD BAUMAN Page S
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The Board signed and entered the stipulated order on February 4, 2000.

CP at 430.
B. Summary of Facts Relating to the July and August 1999
Inspections, and Mr. Jones’ Admissions to Health and Safety

~ Violations in Declarations Submitted to the Pharmacy Board

As stated above, Mr. Jones and the attorney representing him in the
disciplinary proceedings each filed declarations in an effort to persuade
the Pharmacy Board to lift the summary suspensions. CP at 339-52. In
these declarations, Mr. Jones admitted to or acknowledged many of the
violations enumerated in the investigators’ inspection reports, but
represented to the Board that the i)roiniems had been rectified. The
fol]owihg discussion sun_nnafizes some of the mvestigators’ findings ‘at the
" July and August 1999 inspéctions, as documented in the reports of the
iﬁspections_, explains the legal source of these violations®, and refers the

court to where Mr. Jones admitted to the violations.

1. Patient Medical Records: Adverse Reactions and Drug
Interactions ' ‘

WAC 246-875-001 requires that a pharmacist maintain either a
manual or an automated patient medical records system. WAC 246-875-

020 provides that an automated patient medical record system must record .

? Federal statutes and regulations pertaining to pharmacists that are, discussed in
this section are attached as Appendix E. Provisions of Washington statutes pertaining to
the Pharmacy Board that are discussed are attached as Appendix F. Provisions from the
Washington Administrative Code relating to the regulation of pharmacists and
pharmacies discussed in this section are attached as Appendix G. '

10



“any patient allergies, idiosyncrasies, or chronic condition which may
relate to drug utilization.” WAC 246-875-020. In addition WAC 246-
875-040 requires that sucH a system “determine the possibility of a
clinically significant drug interaction, reaction, or therapeutic
duplication_ L7

Mr. Jones utilized an automated computer patient medical records
system known aanS-l. Inspector Jeppesen indicated in his report of the
July 1999 inspection, “During approximately 4 hours of observing Mr.
Jones process prescriptions, the QS-1 system in no case demonstrated an
alert for allergy, therapeutic duplication, or disea.se‘state interactions or
other warnings.” CP at 284. Hé indicated in his report of the August
1999 inspection that there were “six patients noted in computer system
with no gllergy information. 2 of S patients without disease state data. -

Drug-disease state interaction module has been turned off. Pharmacist

without knowledge of :ﬁeaning of drug-drug inte'racﬁon levels or how to
find deﬁlj.itions or meanings. Pt. préﬁle do [sic] not reflect what the
patient aétually received....” CP at 288. |

Mr: Jones later admitted in ;1 declaration he submitted to the
Pharmacy Board that the disease state-drug interactioﬁ fields of this
~computer system were indeed not turned on ﬁntil the investigators brought

the issue to his attention during the second inspection in August 1999, at

11



which point he contacted his computer system’s vendor, whom he blamed
for this exror, to have this feature turned on. CP at 341. Without this ‘
system functioning, as it is undisputed that it was not, Mr. Jones would be
unable to detect potentially fatal allergic reactioi_ms of his patients. CP. at
274.
2. Patient Medical Records: Audit Trail

Patient medical records systems, such as the QS-1 system used by
Mr. Jones, are required to provide an “audit trail,” meaning all materials
and documents required for the entire process of filling a prescription,
which must be sufficient to document or reconstruct the origin of the
prescription order and authorization of subsequent modifications of the
order. WA‘C 246-875-001; WAC 246—875—010. The purpose of this
requirement 1s to prbvide the pharmacist a means to retrieve all new
prescription and refill prescription information relevant to patients, to
provide safeguards against improper manipulation or alteratiﬁn of records,
and to ensure that health and welfare of patients. Jd. With respect to a
computerized or automated system, such as Mr. Jones’,
WAC 246-875-040 requires that the system document any changes toa | |
prescription order, such as drug name, dose, route, dose form or directions

for use, in the audit trail.



In his report of the July 1999 inspection, Inspector J eppesen stated
that when Mr. Jones was asked about his computer system, “it took a
number of vgrbal transactions to determine that the system is capablé to
[sic] changing any Rx data, without any audit trail to track changes.”
CP at 284. Later, Inspector Jeppesen indicated in his August 1999
inspection report that Mr. Jones’ bomputer system did “not have thé ability
to ;:fack changes made to the prescription record. No tracking for audit
purposes possible.” CP at 289.

| Mr. Jones later testiﬁed in a declaration in August 1999 that the

investigators had been “concerned that our QS-1 system was inadequate
for the minimum procedures for utilization of the patient medication
system and for creating an accurate andA complete audit trail for changes
made to the prescriptions after filling.” CP at 344. Only after the August
1999 inspection did Mr. Jones indicate that he had spoken with the QS-1 |
technical support personnel to confirm that the system was capable of
performing these functions and familiarize himseif with how to use them.
CP at 344.

‘3. Child Resistant Caps

WAC 246-869-230 requires that all legend drugs be dispensed in a
child resistant container (CRC), unless an authorization is received by the

pharmacist from the patient, the patient’s representative, or the



prescribed.'® Investigator Jeppesen indicated in his report that Mr. Jones
could ot locate patient authorizations for many customers to whom he
was dispensing drugs in non-CRC’s: “ihe blue three ring binder where
[Mr. Jones] had patients sign for authorization to have non safety caps
dispensed. ..is divided into alphabetic sections, with several to many pages
-of signatures listed down each page, on both sides. Many signatures are
difficult to iﬁxpossib]e to read, and are not in alphabetic order within the
~section.” CP at 283. Mr. Jeppesen’s report indicated that when Mr. Jones
was requested to locate authorizations for seven patients, all of whose last
name started with the lette; “B,” Mr. Jones could locate only two of the
seven required authorizations in his records. CP at 283. At the August '
1999 inspection, Mr Jeppesen’s report indicated that there were 41
prescriptions on Mr. Jones’ will-call shelf; only one of which was a child-
resistant coﬁtainer.li CP at 288. Only one authorization f01; a non child-
resistant container for these prescriptions could be located. CP at 288.
Mr. Jones later confirmed in a declaration that his patient authon'zationé

“may not have been organized for ease of reference,” and Mr. Jones’

1% This requirement is consistent with the federal Poison Prevention Packaging
Act and its accompanying regulations, which generally require that controlled substances
and prescription drugs be dispensed in child-resistant packaging. 15 USC § 1471-1476;
16 CFR §1700.5. See App. E. S

"' As the Statement of Charges reflects, the one prescription container that did
have a child-resistant cap was in a container that had been supplied by the drug
manufacturer. . CP 302. .

14



attorney vex?'ﬁed that Mr. Jones’ “record-keeping system did not a}low for
one to readily venify specific signatures.” CP at 342, 349.

4, Outdated/Deteriorated Stock

The federal Food and Drug Administration requirés that drugs be
assigned expiration dates based on testing that .is designed to assess drug
_stability. 21 USC. § 321; 21v CFR § 211.137; 21 CFR § 211.166.
Investigator Jeppesen’s report régarding his July 1999 inspection of Mr.
Jones’ j)hmnacy indicates that 38 items found in Mr. Jones’ prescription
stock area were outdated. CP at 280. investiga.tor Jeppesen’s report -
regarding his August 1999 re-inspection of the phannaéy indicated that
eleven items were found on Mr. Jones’ shelves and in his refrigerator that
were outdated. CP at 288. 'When Mr. Jones moved to stay the Board’s
summary suspension order, he admitted to having outdated prescriptions
on his shelves, representing to the Board that he subsequently removed
these items. CP at 343. Mr. Jones’ attorney verified ﬂ“l&t that some of
these outdated items had “slipped through the cracks.” CP at 350.

5. Record-Keeping Deficiencies Regarding Prescription
Inventory Records :

Pharmacists are required to keep detailed records of all quantities:
of controlled substances ‘purchased and sold, and they must perform an

inventory of each substance every two years. 21 USC § 827. The



{

inventory must contain a complete and accuréte record of all controlled
substances on hand on the date the inventory is taken and must be
maintained at the registered location. 21 CFR § 1304.11 (a). There are
both civil and criminal penalties for fatlure to keep these required records.
21 USC § 842.. WAC 246-887;020 implements these requirements in
Washington and provides the pharmacists in this state are subject to all of
the above requirements.
Investigator Jeppesen indicated in his report rggarding the July
1999 inspection that Mr. Jones’ inventory records were not complete, and
that he could not locate all of the requestéd inventory records even after
’ beipg allowed an extra day. CP at 284-85. Mr. Jeppesen’s August 1999'
inspection report indicated that Mr. Jones had “numerous voids (holes)
found in prescription files, with 21 noted missing in two consecutive
days.” CP at 289. |
In his declaration submitted to the Pharmacy Board, Mr. Jones
himself admitted that he was missing i)rescription records at the time of
the August 1999 ins;:;ecﬁon, acknowiedging that he “had an employee
spend a week going through all of our prescription files to make sure they
were in proper order and otherwise in compliance,” and explaining that
certain prescription records could .not be located at the time of the

inspection, because “[t]hey had simply been misfiled.” CP at 343-44. In



his more recent declaration submitted in response to the State’s summary
judgment motion, Mr. Jones further admitted that there were additional
“missing prescriptiéns” that he could not locate. CP at 214-15. He placed
the blame for these missing prescription recordé on a fo_rmer employee
whom he contends, without any evidence, stole them. CP at 214-15.

6. Record-keeping Deficiencies Regarding Schedule H
Drug DEA Forms

‘Special record-keeping requirements are imposed with respect to
Schedule II drugs. The U.S. Attorney General has made a determination
~ that Schedule II drugs have é hlgh potential for abuse which may lead to
severe psychological or physical dependen;:e. 21 USC § 812 (b)(2).
Examples of Schedule II drugs include morphine, phencyclidiﬁe (PCP),
cocaine, mcthadone, and mefhamphetémine.- 21 CFR § 1308.12.
Schedule II inventory recordé must be kept separately from all other
records. 21 USC 827 (b). In addition, DEA order forms (DEA Form
222) for Schedule II drugs must be prepared and executed by any
pharmacist who diépenses these drugs, and the pharmacist must maintain
these forms for a period of at least two years. 21 CFR § 1305.06; 21 CFR
1305.13. These DEA order forms are “required to _Be used for all orders of
Schedule II controlled substances and to record the amount of drugs

actually received by the purchaser and the date of their receipt.” United
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Staes v. ﬁoulz‘n, 926 F. Supp. 246, 249 (D. Mass 1996).
WAC 246-887-020 implements the above requirements in“Washington.

During the July 1999 inspection, Mr._Jeppesen’s report indicated

that Mr. Jones was not able to locate S.chedule II prescription records.
CP at 280, 284-85. He further indicated that even after the investigators
| allowed Mr. Jones an additional day, he still had not located them. CP at
285. Investigator Jeppesen’s report regarding the August 1999 inspection
indicates that7 once again, Mr. Jones’ DEA forms Wefe not complete,' that
thé Schedule II inventory was not signed, that the Schedule II invoices
were filed with general invoice records and not filed separately, and that
the firm DEA number was not on the Schedule II inventory. CP at 287-
89. In a declaration submitted to the Pharmacy Board, Mr. Jones admitted
several of these DEA forms were incomplete, or else missing altogether.
CP at 344. Again, he offered excuses ranging from one of the forms being

lost to one of them not being “checked in yet.” CP at 344.
C. Procedural History of This Lawsuit

Mr. J ones filed two identical complaints in the Snohomish County
Superior Court, alleging a claim under 42 USC § 1983 for denial of
procedural due process, as well as claims for ﬂegligence, recklgssnéss,
intentional interference with a business expectancy, and injunctive relief.

CP at 470-77, 505-12. The trial court consolidated these identical
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STATE OF WASHINGTON

DEPARTMENT OF HEALTH
BOARD OF PHARMACY
In the Matter of the License to Praclice ) :
as a Phammnacist of: ) Docket No. 99-08-A-1016PH
: ) Docket No. 99-08-A-1017CF
MICHAEL S. JONES, R.Ph.. )
Uicense No. 10993, )

) ) ORDER ON MOTION TO MODIFY
in the Matter of Phamnacy Location ) . - EX PARTE ORDER OF SUMMARY
License of: ) ACTION

' )

The Medicine Shoppe Phammacy, )
License No. §5751 ) _

' )

Respondents. }

)

This matter came before Health Law Judge Arthur E. DeBusschere, Presiding -
Officer for the Board of F"harmacy‘(lhe Board), on a Motion to Modify Ex Parte Order of

Summary Action, brought by the Respondent, Michael S. Jones, R.Ph., by and through

his counsel, W. Bemard Bauman, Attomey at Law. Lori Lebon Salo, Assistant Atlo}ney

General, represents the Deparimént o.f Heatth (the Depam-nem). The Board members
deciding this motion wére Sharron Sellers, Public Member; Donna Docktor, RPh.; and
CA. Leon Alzola, R.Ph., Penel Chair —_—

The Board having mviewed the moﬁon and Ihe documents submitted in support
of this moton, hersby enlers the rollowmg

I. PROCEDURAL HISTORY
" 1.1 OnAugust 17, 1889, the following dt;oumems wers served upon the

Respondent: (1) Statement of Charges; (2) Notice and Opportunity for Prompt Hearing,
Regularly Scheduled Hearing or Settlement; (3) Answer to Statement of Charges and

ORDER ON MOTION TO MODIFY )
EX PARTE ORDER OF SUMMARY ACTION - Page 1 ) ORIG[NAL
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. Request for Prompt Hearing or Settiement and Regularly Scheduled Hearing; and (4)

Ex Parte Order of Summary Action. In the Ex Parte Order of Summary Action, the
Board ordered that the Respondent’s ficense to praclice as a pharmac:sl in the slate of
Washington be summarily suspended. The Board also ordered that the ficense issued
to Respondenl Medicine Shoppe Pharmacy, located at 9430 State Streetin Marysville,
Washington, to operale as a pharmacy be summarily suspended

12 OnAugust 17, 1999, the Respondent filed an Answer to Statementof .

Charges. In his Answer, the Respondent lndmted that he would file a motion to

contest the summary action.

13 On August 30, 1999, ti'le Respondent filed a Motion to Modify Ex Parte
Order of Summary Action and a Declaration of Besnard Bauman in Support of his
Motion. Also filed was a Dedaréﬁon of Michael Jones, R.Ph.

14 on September 1, 1999, the Department filed-a Respanse to Respondent's
Motion to Modify Order of Summary Action and attached Depanment"s Exdhibits 1-5.

1.5 On Seplember 2, 199, the Respondent filed a Declaration of Bemard
Bauman in Reply to Department's Responsg, which was also signed by the '
Respondent. Aftached were Responden]t's Exhibits 1-6. i .

1.6 On September 2, 1998, the Presking Officer conducted a telephone
conference wrth the partles. In regards {o his motion to modify, the Respondenl elected
not to present oral argumenl on his motion to modify on September 10 1999, Instead,
the Respondent requested to have the Board consider his Motion to Modify as soon as '>
a meeling time could be arenged. The Presiding Officer informed the Respondent that

ORDER ON MOTION TO MODIFY ' et e
EX PARTE ORDER OF SUMMARY ACTION - Page 2 PR
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ifhe teoesved a decis‘;ion {o his disfavoi'. he may make a motion to have an expedited
hearing, but that he has waived his- sight to a prompt heanng. which was scheduled for
September 10, 1999

1.7 On Seplember 3, 1999, the Presiding Officer conducted a secand‘
telephone conference with the parlies. The Presiding Officer heard oral argument on
the issue of timeliness. The Presiding Officer ruled that the Motion to Modify was timely
filed. The Respondent had filed his Answer to Statement of Charges on August 27,
1999, and timely stated that he would be filing a Motion to Modify. Further, the

Respondent had not requested a prompt hearing within 10 days of service, which was

. required under the rules, WAC 246-1 1-340(3). Next, the Presiding Officer ruled on the

Department's objections to Respandent's Exhibits No. 1, No. 2 and No. 6, which were

attached fo Respondent’s Reply Declaration. During a second prehearing conference

: oonducted on September 3, 1999 the Presiding Officer provided dadﬁ@ﬁon on how

the comected exhibits should be filed.
1.8 On September 7, 1999, the Respondent filed cormrections to Respondent's

Exhibit No 2 and No. 6, and filed an additional exhibit, Respondent’s Exh!bl( No.7,

whrch was a dedamlion by W. Bemard Bauman.
18 On September 7, 1889, the Board met to consider the Respondent's

Motion to Modify Ex i’ane Order of Summary Action.

- . FINDINGS ON RESPONDENT'S MOTION TO MODIFY

The Respondent moved ror an order modifying the Ex-Parte Order of Summary
Actlon and staying the summary suspension of the ficenses Issued g Respondent and

ORDER ON MOTION TO MODIFY .
EX PARTE ORDER OF SUMMARY ACTION - Page 3
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Medicine Shoppe, located at 8430 State Street in Marysville, Washington. The
Respondent requested that both licenses be reinstaled, Tﬁe Board considered the
documents filed by the Respondent and reviewed the filed exhibits. The Board also
considered the Department's arguments and the allached exhibils. The Board finds
that the arguments and evidence provided by the Respondent inadequately addressed
the existence of immediale danger to the public health, safety and welfare. The |
Respondent had committed serious violalions of the pharmacy laws by operaling the
phammacy belz)w the standard of care. The Board could not be assured by the .
Respondent's asserlfons that he has comected the problems and that he will remain in
compliance. The. Respondent has a history of committing violations of the pharmacy
lau), corre&ing the violations, but then violaling the laws again. The Board finds that
the concems for thﬁ protecti(;n of the pubﬁc outweigh the Respondent‘s. asseddions that

the viclations have been conected.
| . CONCLUSIONS OF LAW.

The Board has authority to take emergency adjudicative acUoﬁ to address an
immediate dangér to the public healih, safety, or welfare. RCW 34.05.422(4),
RCW 54.05.479. RCW 18.130.050(7); and WAC 246-1160?. In this case, the Board
conskiered the Respondf:nl's arguments to modsfy the Ex Parle Order of Summary
Action. The Board affims that the existence of immediate danger to the public health,
safety, or welfare remalns The Respondent's request to modify the Ex Parte Order of
Summary Action did not adequalely address the danger to the public health, safety or
welfare. The Ex Parte Order of Summary Action, vmww.was ordered on August 17,

ORDER ON MOTION TO MODIFY -
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1988, is necessary to address this danger to the public and & the least restrictive action
justified by the danger posed. The Respondent’s Motion to Modify Ex Paste Order of

‘Summary Action should be denied. e

IV. ORDER
Based upon the above, the Beard hereby _ORDERS that the, ﬁespondent’s

Motion to Medify Ex-Parte Order of Summary Action in this matter is DENJED,

] HA
DATED THIS _]_ DAY OF SEPTEMBER, 1999,

BOARD OF PHARMAGY -

Stiperyn (o549

- SHARRON SELL ERS, Public Member, for
CA. LEON ALZOLA, R.Ph., Pane] Chair

ORDER ON MOTION TO MODIFY -
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State of Washington
Departmeunt of Health
_Board of Pharmacy

In the Matterof the License to Practice )
Pharmacyof )
)} Docket No. 99-08-A-1016PH
MICHAEL S. JONES, R Ph,, )
License No. 10993 ) Dockct No. 99-08-A-1017CF
)
In the Matter of the Pharmacy Location ) SHPULATEDFNDINGS OF FACT,
License of: ) CONCLUSIONSOF LAW AND
’ ) AGREEDORDER
The MedxcmcShoppethmacy ) -
License No. §5751, )
)
)
Respondents, )

The State of Washingion Board of Pharmacy, by and through David M. Hankins,

" Assistant Attomey General Prosecutor and Michael 8. Jones, R Ph., represented by W. Bemard

Bauman stipulate and'a.gmc to the folowing:
Section 1: Procedural Stipulations

1.1 Michae! §. Jones, Respondeant, wasxssucda license to pmctxccphmmacymthc
state of Washington in June 1980. Respondent’s license 1o mmocTaﬁaTmacy in the statc of
Washmgtoncxpnesoanobcr24 1999,

12 OnOdobchS l999!beBoardofPharmacymwdanAmmdedSm!anmtof
Charges agrinst Respondent. _

13 Theo Statemeat of Charges allces that Respondeat violatod RCW 18.64.160(5);
-165(2), 245, 246,270, 18.130.180(1), ), (6), (7), (12), (13), 69.04.450, .490, 510, 69.41.03_6,

STIPULATED FINDINGS OF FACT, . ’
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-042, 050, 69.50.306, JOE(d)(c)..dol(l)(d) WAC 246-863-095(1),-110, 246-869- IOO(I)(:)(a)_(c)

-130, 150, - ¥60(4)(5).-190.-210, -230, 246-875-001, -020,-040, 246-901-080(2), -090, -100(3),
14 Respondent understands that the State is prepared 10 Proce:cd 10 a hearing on the

allegations in the Statement of Charges. | _ - -

1.5 Respondent understands that he has the right to defend himself against the

allegations in the Statement of Charges by presenting evidence at a hearing,

L6  Respondent understands that, shoiild the State prove at hearing the allcganons in
the Statement of Charges, the Board of Pharmacy has the power and authonty to impose
sanctions pursuant to RCW 18.130.160. A. h

1.7 Rtspox;dcnl and the Board of Pharmacy ag;ﬁ:e to expedite the resolution of this
matter by means of this SUpulated Findings of Fact, Concluszons of Law, angd Ag,rced Order
(Agroed Order). _ i
1.8 Respondent waives'the opportunity fora hearing on the Statement of Charges. -
contingent upon signature and acceptance of this Agreed Order by the Board ofthnmy
. 1.9 This Agreed Ordens not binding unless and until it is stgued and accepted by the
Board ofPharmacy
Lo Shou!dtf:isAgxbedeﬁu‘bcsigx:odz;ndawcpmdit“dLbLsnlajeawtbg.

Feporting requircments of RCW 18.130.1 10, Section 1128E of the Social Security Act, and any

applicable interstate/nationa! reporting requirements. _
LIt Should this Agreed Order be rejected, Respondent waives any objection to the
erticipation at hearing of ll or some of the Bosrd members who heard the Agroed Order

presentation,

sn'PULAYEDﬂNIXN(BOFFACT - ' . .
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Section 2: Stipulated Facts

- While Respondent does not admit to the following conduct, Respondent acknowledges
that the evidence is sufficicnt to justify the following findings:

21 Respondent Medicine Shoppe Pharmacy locatcd at 9430 State Avenue, Marysville,
Washingion was issued a location license to operaic as a pharmacy in the state of Washington in.
October 1996. The current locamnhccnsccxpmson June 1, 2000,

22 R&pondcnl Micheel Jones is the owner, responsible manager, and only
pharmacist listed as workmg at the Medicine Shoppe in Marysville, Washffzgton. .

23 On-March 1, 1994, a Statement of Charges was issucd against Respondent
Michsael Jones rclated to a prescription filling emor while Respondent was working as a

pharmacist at Safeway Phaﬁﬁacy # 497 in Seattle, Washington

24 On July 6, 1994, the Board entered a Findings of Fact, Conclusions of Law and

Order placing Respondent's license to practice pharmacy in the state of Washington on probation -

for a period of ‘onc ycar and imposing certain terms and conditions. One of the conditions

imposed on Respondent was a requircment that be create and submit aplan to avoid vielations of

pharmacy law related to the filling of prescriptions.

25  On December 7, 1995, Respondent’s ficense to practico-pharmeacy in the state of

Washington was fully reinstated, -

26  In approximately October 1996, Respondent Jones purchased and operated The
Medicine Shoppe in Marysville, Washington. T _

27  On Docember 17, 1998, Respondent Medicine Shoppc reccived a filing

inspcdion grade of 79 from Board of Phaxmacy Iuvcsugawr Wene while conducting a routine
inspection of the pharmacy. An inspection scare of 90-100 is classified as a passing pharmacy

STIPULATED FINDINGS OF PACT, -
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inspection score. Anhpealmmof%%ﬁsdassiﬁedasamndj&omlpﬁmmaqhwon B

score. An inspection score ©of 8-79 is classified as an unsatisfactory phamacy inspection score.

At that time, Respondent Michael Jones was the owner, responsible manager, and only

pharmacist listed as working st -the Medicine Shoppe in Marysviile, Wash.inglon. The violations”

included but were not limited 10
2.7 Failing to obtain chronic conditions on patients of the pharmacy;
272 Dispensing the majorily of prescriptions in non child-resistant containers without

a“ﬁumteqmﬁnmdlbalbcpaﬁmionhepmaibu: .
273 Various required records required by state and federal law were cither inaccurate,

_incomplete or not available;

2.74  There was a box. of filled prescription containers, many unlabeled, on the floor of
the pharmacy. ‘ .
| 275 lInvestigator Weae discovaedaprmqipﬁonﬁﬂingmrintbcwiucaﬂm A
Prescription fo was incorrectly filled vn'-l. .
276 Many of the prescriptions in the will-call area had iebeled expiration dals

Mngtbcmanu&mm'saqwimﬁoaém:
277 Moaof&cptmipﬁanhmcwmmﬂmmnhinéd%@om}U)Cnmbﬂ
forﬂ;cpmduetintbc[xgz_ipﬁoncouﬁgu; .
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inaccurate, incomplete or missing records requimd_ by state or federal law. Ay thst time,
Respondent Michact Jones was the owner, responsible manager, and only phammacist Jisted as
working at the Mcdlcmc Shoppc in Marysville, Washingion,

29 On nly 12, 1999 Board of Pharmacy Investigaloﬁ Wene and Jeppesen
conducted a routine inspection of the Medicine Shoppe Pharmacy in Marysville. At that time,
Respondent Michael Jones. was the owner, responsible manager, and only pharmacist lisied as
working at the Medicine Shoppe |.:1 Marysville, Washington. The pharmacy received an
extremely loyv failing grade of 48. At lhal time the violations included but were ool limited to:

29.1 Filing 10 obtain chronic conditions and allergics on patients of the pharsacy,
Disease state management is coded in ICD-9 codes ax.zd provides the information in coded form,
not readily readable by the Pharmacist. |

) 292 Numerous (greater than 10) prescriptions were labeled with a different generic
product than indicated on the label of NDC Code. Several of !hsc pmcnpuons were dlspmsad

in the presence of the Boaxd of Pharmacy Inwsugaloxs.

293 Di the majority (in exocess of 90%) of prescriptions in non-child- resistant _
ispensing:

eonlamas “without & writlen request from clther the patien! or the pmcnbcr for non dnld—
294 'Ihmy—aghtcs)dmgpmduusmomdalod. Oflhosc, lsdmgswuelcgcndor
oonko]ledmbSlancwandZOWetcOTCpmdws.
295 Various records required by fcdanl law(DEA)muthamaoam incomplete
or not available. DEAordcrformsand invoices could ot be reconciled. qu)ondanwnslmab!e
wloca!csckul!eqmmdDEAfm TbatwaspoorotgumﬂonofDBAlnvaﬂmymds.

. STIPULATED FINDINGS OF FACT, N
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including non-sequeatial t‘lmg. Several DEA reconds did not include date and amount monvcd
on DEA 222 fomms. '

29.6 DEA Inventory incomplete, DEA inventory for Schedules 1j]-V was missing,
Respondent was unable 1o gencrale reports for Schedute If drugs. The daily refili reports were
"not signed, stored in various locations, out of sequence, with several months not located.

29.7 Facts and Comparisons, the only reference source in the pharmacy, had not been
updated for at least nine (9) months, -

298 Phammacy Assistant did not have a name badge and nonehad bmordcwd. No
Pharmacy Assistent certificate had been generated or signed. Modlf ications to the Pharmacy
Assistant Utilization Plan were in place without Board approval.

299 The prcscnp(zon records were inaccurate, mlsmg and poorly organized.
Examples include prescription. files with non-sequential onicr Severa} pnscnpuons both C-1
and otber drugs were wnaccounted for, Prescription files were kept with no organization.
Respondeat Jones was unzble to Jocate ﬁ.hs ina time!)" manner. -

2.9.10 Minimum procedures for utilizition of the pa!icnt medication system were
inadequate.

. 29.11 Dunng the inspection, a patient returned a prescription.so that Rspondun Jones
could conw!hcms&umonsforuse. Ibccomonwasmadchunomd:tunﬂofﬁw change
was entered in the p’mmacy computer

29.12 Tbcpbmmacngencmllydlsofgmmdanddmy Thcphmmncyankand
lmmcdmxcmmdirtyand withnmnuomdutyl‘ooddislm

SI'WATEJFWOPPACT.
mmmwuwmmmzmomm PAGE 6

04131835

418



-

210 On July 13, 1999, Investigator Jeppesen returnced 10 the pharmacy 10 retreve
documents promised by Respondent Jones. At that time Respondent Jones stated he could not

locate the documents. Respondent stated that his computer cou!d generate the rcqmred reports but

that he, (Respondent)did not know how to generate them.

2. On“August 10, 1999, Investigators Wene and Teppesen returned 1o the Medicine
Shop Pharmacy in Marysville, Washington, to conduct the re-inspection in relation to the July 12,
1999 failing score, This inspection again resulted in an cxlre;ncly low failing score of 56. At that
time, Respondent Michasl Jones was thc owner, responsible manager, ant_l~ only pharmacist listed
as working at the Medicine Shoppe in Marysville, "Washingion. At that time the violations
included but were not limited (o:

2.1L.1 Six prescriptions selected randomly in the will call area did not have allergy or
chronic conditions noted in the patient profile. The discase state - drug intcraction ficlds had
been tumed off, Respondent Jones was unable 1o explain the purpose or the clinical significance
of the clinical interaction fevels that sppeared for drug interaction messages.

2.11.2 Three prescriptions sclected randomly Som the will call area were labeled with a
different generic product than indicated on the label and/or NDC Code.

2113 Forty-one (41) prescriptions were Tocated in the will call arca~Of those, forty (40)
mpadmécd_in mnchﬂdﬁdgammnwiws@tbcomm was in a child resistant container
was in a container supplicd by the mimufacturer.

2114 Eleven Iegeod or controlled substances on the shelf were beyond the

manufpcturer’s expiration date.

mmmmmmosopmcr.
mNGJNQSOPMWANDAORMORDﬁR PAGE7
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2115 As in the July 12, 1999 inspection, vaﬁmsm;dsmquircdbyrcdudhwinm) '

weze either inaccurate, incomplete or riol aveilable. The invoices for the C 11 drugs wese not filed
Separately. Several DEA records did not include date and amount received on DEA 222 fopms.
2. ll.6 DEA Inventory records incomplete. There was no signature on the C-1I, C-1] -

C-vi inventorics. Requested records could not be located,

2.11.7 Five prescriptions which had been filled and returmod to the stock area were

checked for accuracy of product on the label"and against correct NDC numbers. All five

prescriptions failed to comply with state and/or federal law,
2118 Minimun procedures for wutilization of the paticat. medication system were
inadequate. The pharmacy QS-1 system was not able to &mtc an accurate and complete audit trail
- forchangesmade to the prescriptionsafier filling including directions for use and drug dispensed.
2.11.9 During the period August 4, 1999 through Avgust 5, 1 999, fony-c:ghtpnsmpuons
were processed in the pharmacy. Ofthose fony-ught prwcnpuons, twenty-onedid rot have a hard

copy in the presciiptions.

212 RespondentMichasl S, Jonsopuaicd!thedmncShappcthmaqmamnmcr .

btlowthcmudardofcue for the operationof a pharmacyand tba'd‘orcpw the patients oflns
p!mnmcyumomnskof&gmﬁmnlmm.
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214 Thaion or about 2-8-99, paticant C was prescri
b).pbysician and phoned in to respondent’s phammacy. The original prescriplion permitted
substitution, but did nog pcrmu refills. Rcspond;nl failed 10 note in his phone pmﬁpﬁ(;n if
subsutxmonwas pcrmmed A .

2.15  On or about 2-8-99, vespondent filled the prescription for patienm C wﬂ]-

~{mpondem without avthorization from the phym:ian refilled -pmu,puon.

and misfilled and mislabeled the medication with an ifcrease in dosage streagth on 3-1-99 and on
799 ANy,

216 Respondent fuited to maintain the prescription hardoopy, ffed to maintin scouratc
records and/or altered or manipulated the computer records by: -

2.16.1 On 5-7-99, the pharmacy investigator oblamed ‘reconds ﬂom respondent’s ‘
pharmacy. Patient C's medication profile record indicate respondent filled the prescription for

—w.lhagcnmc substitut { R oo 2-5-99, 3-1-99 200 3769, The

cat' i dicatcd tat they neves roceived the modication on 3-7-99. Respondeat'sdsily audit

log for 2-8-99’ indicates be ﬂ!cdthcp!mpnonw:_'l‘hc investigator also -
mqvedaptwmxs copy of respondent’s daily audit log for 2-8-99 which indicates thet 6a 2-899,

mpondemﬁnodmcmedmwm- — :

217 mon«ws-xmpmmnobmmmmof—
-blec-ndhadmempmﬁumymmmwmm
2 refill of the wedication. mptmtpdonamhu-bedonlyoncmﬁll. prnndcmsm
mﬁmmumdm_w 1-8-99,2-1699, mds.nmmmum&mn
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I~ 218 That on or about 10-23-98 patient D hag vespondent fill 4 prescription ro.

O ‘ The patient’s physician only pmsmh Respondent’s
fecordsindicate that he fitled a prescription fo~m~
He refilled th=~on 11-19-98, 11-30-98, and 3.-27.98. Respondent's recongs

“indicate he aiso refilied mc~, H-19-98, 11-30-98, 12-5.98, 1.8.99, 2.16.99

and 3-27-99. The patient indicated thaffilrever reccived any~ Respondent

- failed to maintain a hardcopy of the prescriptiod and Blled a prescription witbout authorization
ﬁbmtbe;;hysidanandlorbiuedtbcmfwmedicaﬁm&uapaﬁwtdidmm _

219 * That 00 or about 2-15-99, sespondent filled s prescription for patient D for

h a controlled substance, Respondent's medication profile
records for patient D show that respondent filled the prescription as‘

[ -mdahoﬁllédapmcxipﬁon m—‘ Respondeat filled and

refilled lhc~px‘wc.ripﬁon_Witbout the physician®s a@oﬁmﬁonm 2'-15-99.2-
'\( R 25-99and3-22.99. Respondentalso mslred'ons-n-w.mcpaﬁmx'sp@aiﬁémro-

| ) —Iheiﬂmigawrmumblcmlmahmdcowofﬂwmibﬁmfo—-

SN T e i o the phanmacy inveitigaior tholfi received the.

*:uh_,_

220 ThuonorabmnDooembu'lW&pﬁanDobsademﬁde@

: ) 221 That respondent without the physician” mq'm'maf_

,mfmlesfamﬂmnwkmmm. :

”—~
.
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.

222 That respondent misfilled paticat F's ptwcnpuon fo-m].
instead o.; prescribed by the physician.
Section 3: Conclusions of Law
The State and Respondent agree to the eatry of the following Conclusions of ﬁw:
3.1 The Board of Pharmacy has jusisdiction over Rcspondcm and over the subject
matter of this proceeding,
32 Thesbove facts constitute un;uuf&sional eonduct in violation of RCW |

18.64.160¢5),.165(2), 245, 246,270, 18.130.180(1), (4, (6).(N,(12), (13). 69.04.450,.490, 510,

69.41.030,.042, 050, 69.50.306, 308(dXe),.401(1)d); WAC 246-863-095(f), -1 10,246-869-
100(1}(2)X=)-(c),~130, -150, - -160(4)(5),-190,-210, -230 246-875-001,-020, -040, 245901
080(2),-090, -100(3). '

33 For purposes of setdement, the state mlhdraws allcgauon LI5 in thc amended
Statement of charges and the violations outlined in paragraph 2 30,

34 The sbove violations are grounds for the imposition of sasctions under RCW

18.130.160.

Section 4: Agreed Order
BasodoutbepmocdingSupduodmedCondmmof -R&pomkmagmwto
cotry of the following Order:
4.1 mPhummykmﬂmdMamShoppcthacy Iicu:seNo.$575!
shall be REVOKED, Rmﬁauhwmdginmwapplyfaraphamacyloaﬂmbm
fotatlewﬁw(s)mﬁvmdm&dcofdﬂsadm anaou&undnnp:mnpclyddivumﬂm
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42  Thelicense to practice pharmacy issued to Michael S. Jones, shall be
SUSPENDED WITROUT STAY cffective from the date of Aupgust 17, 1999

4.3 The respondent is prohibited from ﬁ.lncuomng 1n 2 pharmacy or any other drug-
related employment during the respondent’s suspension. The respondent wiill not make public
appearances representing hlmsclf as 3 pharmacist.

44 Respondent’s license to practice phaxmacy shall be Suspended Wigh Stay for at
least 5 years from the date of Janary 13, 2000, ~ - '

~ Respondent shal) obey dll federal, state end local laws and all administative rules

govermning tbc pracucc of the profession in Washington.

4.6 Respondent shall assume all costs of complying with this Order.

4.7 IfRespondent wolatcs any provision of this Order in  any respect, the Board of

Pharmacy may take further action against Rcspondcnt s hccnse.
4.8 Respondent shall inform the Board of Pharmacy, in writiné, of changes in his

residential address,

49 In the event respondent should leave Washmgmn to reside or to practice outside
ﬂlcstxlc,mpondentmustnoufy in vmnnglthoard of Pharmacy of the date of departure and

“return. Periods of mdcncy or practice outside Washmgton wz!! oot apply 1o the reduction of

this probanonaxy oF suspension period.
4.10 'Ibclw‘)onda:.tshauwtm:tmum nouﬁmuon to the Board of Pharmacy,

"eddressed to the Program Mannger, ofanyanploymmtormdmccaddtmchangu;. The

nouﬁeanonshalluxiudclbcmmpldc new sddress and tclqﬂzoncnumbcr. The notificetion must
bcmadcmthmtwcmy&O)dmofﬂwdmngcmmlploymemorrqidﬁwcnddrm

.

m.&mm OF PACT,
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411 The respondent shall submit periodic declarations under penalty of pegury stating

whether thcrc has been compliance with all conditions of this Order. Failure to submit

“information and/or to make true statements may subject the respondent 10 rcfcnal for prosecution |

under RCW 9A.76.020-and/or RCW 9A.72.030.

412  The responden! shall advise any employer who hires him or hcr. 1o function in the
cnpacnty of a health care pracuuoncr of thc terms of this Order imposcd by the Board of
Phanmacy. The Respondent’s cmployer must submit written notification to the Board'indicaling
he or.shc h;u seen the Board's Order,

4.13  The. n:spondcnt sha]l submit a quarterly declaration under penalty of perjury

stating whether there has been compliance with ali conditions of this OIder The first report is

7 ; crf/ 2
ducsj é g%z S__ and on the first day of& 7 and thereafter until

V4 /- unlms othcrwise ordcmd by the Board of Pharmacy.-

4.14 Respondent shall notify Board of Pharmacy of eny employment in the health care,
field, including any change in cmployment or practice status. prondeut shall, within twmty
(20) days of the effective date of this Orde, or as soon thereafier as deemed by the Board of
Pharmacy, submit to the Board of Pharmacy for the Board of Pharmacy’s appmval, ajob
description or description of practice and clinical privilege of respondent’s present practice or
position. Thereaflef respondeat shall submit a job description or description of practioe and
clinical privilege of respondent's practice or position to the Board of Pharmacy for their appmval
p:iortomakinglhccopwmplnmd change. o

4.5 Respondeat shall cause lbcmdan‘s employer t6 sabmit quartedy

. Mommmd&wlymtheﬂm:dof?hmmncyonfomspmwdedbyﬂwwot

thmacy T‘hcﬁmrcpoﬂudm%‘udontbcﬁmdsyof& A:d: /7/ 0&%

- STIPULATED FINDINGS OF FACT,
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-

/ and thereafter. The respondent shall ensure that the respondent’s employer has becn

given a copy of this Order and the employer understands the decision of the Board of Pharmacy
in this case, The respondent shall ensure that the employer makes reference 1o Board of
Pharmacy decision in the feports to the Board of Phanmnacy.

4.16  Therespondent is hereby placed on notice that it is the responsibility of the

respondent to ensure that all required reports are subminted to the Board of Pharmacy in a timely -

manner. _ _
4.17 Wltlun thmy (30) days of the effective date of this Ordcr. or as soon thereafter as
decmed by lhc Board of Phannxcy. respondent shall make an appointment 1o undergoa
psychological evaluation by a psychologist designated by the Board of Pharmacy who shall
fumisha teport to the Board of Pharmacy according to the following protocol adopu:d by the
Board of Phanmacy: ' .
] Please perform a psychological exsmination to asas
I Psychological diagnosis, if any.
2. ‘T!'i:rrmmt recommendations, if any.
The evaluation should consist of the following components;
L Acomplete social, past medical, developmental and psychological history.
2. Atcview of this Agreed Order,

3. Ay other physicsl examinations, psychological or laboratory studies docaned
necessary by the cvaluator.

Tbclqaonofomnﬁnaﬁonsbmﬂddimﬁﬂlyandwithspeciﬁdtythebmisfor
thcdiagmﬁs,ifaﬁy,eondusicnsandmmummdaﬁwsmmicpmamn!mhm 1-3 in-the first

Y paragraph above, The report of examination should be seat to:

ouummmovuwmmmnonm-mw "

STIPULATED FINDINGS OF FACT,
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Boerd of Pharmacy . : ’ -
PO Box 47863
Olympia WA 98504-7863

A caopy shall be pravided 10 xhé Respondent. »

4.18  Within sixty (60) days of the effective date of this decision, or as soon theycafier
as deemed by the Board of Pharmacy, respondent shall submit to the Board of Pharmacy for its
prior approval, a program of remedial cducation, related (o the violations found in the decision,
The exact l;umbcr of hours and the specific content of the program shall be delcrmmed by the
Board of Phazmacy and shall not total less than twenty-five (25). This program shali bc in
addition to the Continuing Education requirement for re-licensure. The Board of Phammacy may
also require respondent 10 pass an examination related to the content of tb; program.

4.19 Respondent shall submit to the Board of Pharmacy for its prior approval, a
clinical education program related 1o the violations found in the decision. The exact number of
hours and the specific content of the program shall be determined by the Board of Phamacy and
shall total not Icss than four (4) nbr more than twenty (20) hours pcf weck. R;spondcnt shal}
complw: the chmml training program prior 1o secking modification. The Board of thmacy
may roqmm the respondent to pass an cxanunanon related to the content of the pmgram.

420 Respondent shall take and pass the MPJE examiriation ‘within 60 days from the
date of l.b:s order. Failure to pass the examination may result in the suspension of the liccnse

+ unti] such time s a passing score is achieved. Respondent shall not engage in the practice of the
- pmfmion.nnﬁlrcspondunhaspassuhhcacamhéﬁonandbas‘bom m;ﬁ?odbylchomdm

4.21 Respondeat is prohibited from scrving as the responsible manager of a pharmaecy
orsupexvnsmgpharmu:y interns.
422 SUPERVISING PHARMACIST AGREEMENT -
, 'I‘bcamvisingphmmnxistssignsanamnnﬂmthcy:
L Havemviewed,m;awarcd;andlmdcrstandslbclamsofﬂ)coma.

SI'MJLA‘!!ZDHND{NOSOFPACT ' .
WOMOFLAWANDAGREEDORDEK PAGHE IS :
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A 2, Agree 1o be a supervising pharmacist and provide quarterly reponts conceming:

a. obey the laws and nules of practice of pharmacy;
b. obey rules of employment and job performance;
c. relationship with other employces and customers;
d. any other relevant matters.

LEYELS OF SUPERVISION

X Specific Percentage Supervision requires that a supervising pharmacist have
contact with and/or personally be present for supervision at feast forty (40)
percent of the time or 2 ¥ hours —3 %4 hours per day;

This percentage may be decreased by the reviewing board member upon
submission of an employment description 1o 40 percent the first year, 30 percent
the second year, and 20 the third year or less as the discretion of the revicwing

4.23  The respondent shall submit to the Board of Pharmacy, within thirty (30) days of
the effective date of the Oprder, policy and procedures relating to:

the process of receiving written and telephone prescriptions, filling the
prescriptions, and checking the label and the product to prevent errors;

disposition of prescription filling errors which shall include, but not be limited to:

documentation of filling trors, description of filling emors, explanation of how
filling errors occumred, notification of patient and physician, and steps to be takea
to prevent future erors; ) ‘

morrcpomshz;llbckcptfo'rmoa)ym; ’

A PhérmacyBoardlnv;:cﬁga!orwﬂl coritact lbc.,rwpoudcdt to determine if the responden

/

isincompﬁanéevviththcpolicyandptooodm'
- 424 The respondeat must implement a quality assurance program with thirty (30) days
of receipt of the Order. , _ _
. quhymFoym_hﬁmdmmmipﬁonﬁmngmmmd
d:enumbaofminﬁlﬁngorhbdingplmipﬁm The respondeat shall

’ mafnminllogofallu:btshptmﬁ:ﬁgnﬁlﬁng. ‘The log shall he maintained at
dwphmmacyandmadcavﬂablc(oPhamacyBomdlnvmﬁgmomandSmﬂ'a!

STIPULATED FINDINGS OF FACT,
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Develop an cffcctive quality assurance sct of criteria or guidelines by which 10
monitor patient profiles for i inappropriate, excessive or non-therapeutic quantities
of medications. An outline of the process and screening questions must be
submitted to the Disciplinary Authonity for approval.

A Pharmacy Board Investigator will contact the Respondent to determine if the
tespondent is in compliance with the qualily assurance program.

4.25  The Respondent shall comply with the Board's probation survcillance program .
including appearing in person for interviews upon request at vanious intervals and with
reasonable notice.

426  Respondentmay submita writlen request for modification of the Board’s Order for
his phammacist license only, no sooner than three years from the date of lhxs order. Respondent, at
the Board’s discretion shall personally appear before the Board of Pha:macy

427 At the conclusion of the stayed suspcnsxonl Respondent, if requested by the
Board, sha!l appear beforc the Board of Pharmacy prior to secking reinstatement of his license to

* practice pharmacy.

428 Respondent shall assume all costs associated with the compliance of this Order.

429  Ifthe respondcat violates any provision of th:s Order in any respeit, the Board of
Pharmacy, after giving the respondent notice and the opportunity o be heard, may SET ASIDE
THE STAY ORDER AND IMFPOSE THE SUSPENSION OF THE RFSPQNDENT'S
LICENSURE OR MAY impose any sanction as appropriate under RCW T2.130.160 to protect
the public, or may take cmergency action ordesing summary suspeasion or restriction or |
limitation of the mpoﬁddzt’s practice as authorized by RCW 18.130.050. -

430 Within 10 days of the effective datc of this onder, Respondent shall thoroughly

. compleie the attached Healthcare Integrity and Protection Data Bank Reporting Form (Section

ll28Eof§thoaalSoanﬁyAct)andtﬂmnltwlbcdmplmmgambomy.

STIPULATED FINDINGS OF FACT, ) :
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T IS FURTHER ORDERED that all parties shall be bound by the terms and conditions

of this Order. A.n}.fai!urc to comply with the terms and conditions of this Order will subject the
respondent’s license to practice as a pha.rﬁ_mcisl to further disciplinary action.
I. Michael $. Jones, Respondent, certify that | have read this Stipulated Findings of Fact,

- Conclusions of Law and Agreed Order in its entirety; that my counsel of rccord if any, has fully

" explained the legal significance and consequence of i i; that [ fully undcrsta.nd and agree 1o all of

it; and thar it may be presented to the Board of Pbannacy without my appearance, Ifthe Board
accepts the Stipulated Fmdmgs of Fact, Conc!usxons of Law and Agreed Order, [ understand that

I will receive a signed copy.

~“W. Bemerd Batgoan -

WSBA #8849
- Attorney for Respondent o
STIPULATED FINDINGS OF FACT, .
ma’uwmAmm PA@!‘ .
04131847
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Section 5: Order
THe Board of Pharmacy accepts and cntess this SGpulated Findings of Fact, éonc‘llsions
"+ of Law and Agreed Order.

DATEDthi.-.__LLdayuf ‘fsl:rumm _l%

Statc of Waskington  {

Deperanent of Health
Bosrd o .
A RAL
C.ALZOLA, R.PH :
Pane! Chair . .
Preseated by: . -
P2
S PR o §
VID M, HANKINS e
WSBA #1919 ’
Assistant Attomey Geneyn) Prosecutor
Notice of Presemation Waived and Approved _ ’
As to Forin: ; : .
A % Banman - - . )
WEBA #8849 .
Attomiey for Respomdem
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