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INTRODUCTION AND IDENTITY OF PETITIONER

Eight years ago, Petitioner Jesse Magafia filed this action
against réspondents Hyundai Motor America and Hyundai Motor
Company (collectively, “Hyundai”), seeking to recover for injuries he
suffered 11 years ago when Hyundai's seatback collapsed, ejecting
Magaria out the rear window and leaving him paraplegic.

Early in the case, Hyundai falsely answered Magafa's
discovery requests, withholding evidence of complaints of other
Hyundai car-seat collapses. After a three-day hearing, the trial
court found that Hyundai’s discovery responses were willfully false,
that its lies substantially prejudiced Magafia, and that a default
judgment was the only sufficient sanction. Two appellate judges
second-guessed the trial court’s broad discretion, finding — over a
vigorous dissent — that Magafia was not substantially prejudiced.

This published decision sends a terrible message to litigants,
lawyers and judges: if you lie, sabotage the administration of
justice, and get caught by the trial court, then just appeal: the worst
that can happen to you is more delay and ultimately a continuance
— just what Hyundai wanted all along. This Court needs to reverse
'this open invitation to cynical gamesmanship and protect our justice

system from manipulation and willful dishonesty.



COURT OF APPEALS DECISION

A two-judge majority, Judge Marywave Van Deren joined by

Judge Christine Quinn-Brintnall, issued the published opinion on

October 30, 2007, over a lengthy and careful dissent by Judge C.

C. Bridgewater (copy attached as Appendix A).

1.

ISSUES PRESENTED FOR REVIEW

Did the trial court abuse its discretion in finding that the

plaintiff was substantially prejudiced by the defendant giving willfully

false discovery responses for over five years, where

*

this case had been pending for almost 6 years (over 8 years
by the time this Petition is considered), while plaintiff has
desperately needed funds for adequate medical care for his
paraplegia and related ailments for over 11 years, CP 4836-
38;

defendant's late disclosure made the trial date impossible to
meet, Finding of Fact (“FF") 60 (findings attached as
Appendix B); CP 2350, 2666, 2668, 2670; 01/17/06 RP 136-
40; 01/18/06 RP 16-17,

the withheld evidence was highly relevant to the central
issue in the case — existence of a product defect, FF 56, 59;
CP 2665, 2669; 01/17/06 RP 114-15; 01/18/06 RP 17,

the withheld evidence was highly relevant to causation of
plaintiff's injuries, FF 57-568; 01/17/06 RP 114-16; 01/18/06
RP 17;

plaintiff was deprived of substantial opportunities to explore
and analyze the evidence, FF 55, 64; 01/17/06 RP 90-96,
123-27; 01/18/06 RP 118-21;

plaintiff lost his opportunity to add a failure to warn claim in
this case, FF 55; 01/18/06 RP 18; 01/17/06 RP 115;



2.

evidence was lost and became irretrievable during
defendant’s willful concealment, FF 55, 68; 01/17/06 RP 90-
96; Ex 1; 01/17/06 RP 98-101, 110;

defendant’s willful concealment prejudiced the administration
of justice by making it impossible for the court to weigh the
relevance of the concealed evidence, FF 62; CP 2652;

a continuance would cause unnecessary delay and expense
for plaintiff, FF 69;

plaintiff was off pursuing one theory of liability when he
would have been pursuing the evidence of “other similar
incidents” had Hyundai told the truth. 01/20/06 RP 32.

Does the evidence support the trial court's FF 67-70 that no

lesser sanction than default would suffice to cure the prejudice?

3.

Was plaintiff's inability to prepare for the scheduled trial date

caused by defendant's willfully false discovery responses or by the

plaintiff's tactics and strategy?

STATEMENT OF THE CASE

While riding in a Hyundai Accent, Jesse Magaia’s
seatback collapsed and Magafa was ejected through the
back window, leaving him paraplegic.

Eleven years ago, Jesse Magafia was a passenger in a

1996 Hyundai Accent. Magana v. Hyundai Motor Am., 123 Wn.

App. 306, 309, 94 P.3d 987 (2004). When driver Ricky Smith lost

control of the car, it left the road in a spin. /d. Magafia’s seatback

collapsed, and despite his seatbelt he was ejected out the rear

window, leaving him paraplegic. /d. at 310-11.



Magafia sued both Hyundai and driver Ricky Smith, who
defaulted. /d. at 310. The jury found in Magafia’s favor, allocating
fault 60% Hyundai, and 40% Smith, id. at 313, and finding
Magafia’s damages to be $8,064,055. FF 71, CP 5334. |

The appellate court reversed the liability verdict for failure to
tell the jury that the court had stricken the answers of one of
Magana's expert witnesses to five questions.” 123 Wn. App. at
312, 318-19. Hyundai did not challenge the damages verdict.

B. On remand, only weeks before the new trial date,

Magana finally discovered that Hyundai had falsely

responded to discovery five years earlier by concealing
similar claims of seatback collapse in Hyundai cars.

Plaintiffs in automobile product liability cases like Magafa’'s
routinely seek to discover evidence of other similar incidents
(OSls). CP 2648. In February 2000, soon after filing suit, Magana
asked Hyundai for OSls in Request for Production (RFP) 20,
requesting “complaints, answers, police reports, photographs,

depositions or other documents relating to complaints, notices,

' Magaria argued that Hyundai obtained the reversal by misrepresenting
facts to the trial and appellate courts in the first appeal, BR 60-62, which
Hyundai disputes. Reply BR 4-5. Neither the trial court nor the appellate
court in this second appeal resolved this dispute.



claims, lawsuits or incidents of alleged seat back failure on Hyundai
products for the years 1980 to present.” FF 8, CP 5315.

In February 2000, Hyundai already knew of three reported
seatback failures for Accents and over 20 reported seatback
failures on other Hyundai models. See Ex 48 (chart titled, “Jesse
Magafia prejudiced by Hyundai's willful discovery violations,”
attached to this Petition as Appendix C).

Hyundai did not seek a protective order, FF 13, CP 5316, but
improperly limited its response to seats or seatbacks of the Hyundai
Accent model years 1995-1999, FF 9, CP 5315, contrary to CR
37(d). Even this narrowed response was false because Hyundai
had already received reports of three Accént seatback failures
causing injury. FF 12, 14, CP 5316.

By the time of the first trial in June 2002, Hyundai had
received five more claims for seatback failures in Hyundai Accents.
FF 15, CP 5317. Hyundai still did not supplement its false
response, but Magafa won at trial even without the OSls.

Following the first -appeal, Magafia immediately noted the
case for trial and at the end of May 2005, the court set a trial date
of January 17, 2006. CP 750, 758. In July 2005, Magafa's

counsel learned that Hyundai's new ftrial attorney, Thomas Bullion,



would likely argue the Accent was not defective because there
were no OSls. CP 2328, 2348-49. When mediation discussions
ended, Magaria asked Hyundai to updat_e its discovery responses
regarding OSis on September 13. 1/17/06 RP 51-52, CP 905.

Magafa’'s counsel still believed that Hyundai’s initial
response to discovery had been true on the date it was made, but
wanlted_Hyundai. to update the responses and to include the
Elantra, which abpeared to havev an identical seat recliner
mechanism. CP 905; CP 4792. Hyundai agreed to produce OSls
involving the Elantra and Accent. CP 907.

On October 14, Magarfia’'s counsel began ‘“informal
discovery” (CP 5387) networking with other attorneys to find OSls,
leading to Magana’s discovery of two OSIs. CP 790. On October
25, Hyundai finally produced two claims relating to seatback
failures, Bobbitt and Dowling, and represented: “Other than the
claim of Mr. Magaria, these are the only seat-back failure claims
related to either the 1995-1995 (sic) Hyundai Accent or the 1992-
1995 Hyundai Elantra.” CP 812. As Magarfia would soon learn, this
statement was false. FF 18, CP 5318. Even at this point —
unaware of the extensive concealed OSls — Magafia did not

envision a major sanctions motion. CP 4794-95.



On October 27 — almost three months before trial - Magana
moved for an order compelling Hyundai to produce all evidence
responsive to Magafa’'s discovery requests made five-and-a-half
years earlier. The trial court granted the motion. 11/07/05 RP 14-
17, CP 961-62. Neither Magafia nor the trial court expected to see
a large number of concealed OSls. 11/7/05 RP 14.

On November 8 — two months from trialv— through informal
discovery Magafa’s counsel found another seatback failure case,
Acevedo v. Hyundai, (CP 2361, 4663, 5387), and immediately
contacted the Acevedo's attorney. CP 2367, 5362. Hyundai
provided a supplemental production on November 21, but failed to
produce the A_cevedo case. CP 4663. Magafna immediately
advised Hyundai that its production was incomplete. CP 4714. On
December 1, Hyundai produced three boxes of QSIs and on
December 12 — one month before trial — it produced two more
boxes, a total of 34 OSlIs. CP 2354, 4820 COA Dissent [ 70. It
was apparent that Hyundai’'s representations (made just a month
earlier) that there were only two other seatback failure claims “were
simply false.” FF 18, CP 5318. Yet Hyundai still had not disclosed

the Acevedo claim. CP 4663.



C. Following a three-day evidentiary hearing, the trial court
found that Hyundai's discovery violations were willful,
that Magana was substantially prejudiced, and that no
lesser sanction than a default judgment would suffice.

With Hyundai's new revelations, Magafa concluded, “[w]ith
less than a month before trial it will be virtually impossible to
effectively put together a proper case utilizing the other similar
incidents material just produced by Hyundai.” CP 2350. At this
point, Magaria’s counsel had no choice but to develop a default
motion. CP 5408, 5364, 5455. On December 23, 2005, Magana
moved for a default judgment against Hyundai. CP 2309-46.

Magaria had relied on Hyﬁndai’s response to RFP 20 and
other answers before the first trial. CP 2349. Magafa’s expert
witnesses stated that the OSls would have been “invaluable” and
;‘extremely.useful” in the first trial (CP 2665{ 2669) but that it would
be difficult, “if not impossible,” to prepare and use them in time for
the scheduled retrial. CP 2666, 2668, 2670. Retired Justice
Robert Utter and attorney Thomas Greenan emphasized the
importance of truthful discovery responses and the need to
sanction inadequate responses. CP 2651-54, 2655-62.

Hyundai moved for a continuance, which Magafa opposed,

explaining that his health had continued to deteriorate since the trial



in June 2002. CP 4836. His diabetes had worsened, and chest
pain hindered his ability to exercise. /d. He was unable to afford to
purchase rehabilitative equipment recommended by his doctor, had
been laid off his job, and he did not have the funds to repair or
replace his wheelchair-accessible van. CP 4836-37. Magana
concluded, “Every delay is hurting me financially and physically.”
CP 4838. Any delay in trial pfejudiced Magafia. His attorneys had
already spent $300,000 in costs, and his damages award was
capped, so every penny in extra costs would come from Magania’s
eventual recovery. CP 767. The court denied Hyundai's
continuance. 01/13/06 RP 70.

On January 5, 2006, just 12 days prior to trial, Hyundai
finally produced the Martinez, McQuary and Salizar claims, proving
for the first time that Hyundai's original, narrowed answer to RFP
20 was false when made. FF 14-15, CP 5316-17.

On January 13, 2006, the trial court granted Magafia’s
motion for an evidentiary hearing, which was held January 17-20.
01/13/06 RP at 72-75. Magana placed the OSI files into evidence
(Exs 2, 5-6, 8-43) and presented live witness testimony. Magana

himself testified to the prejudice of the late-disclosed OSls:



Q. And how did you feel about not being able to contact
potential withesses?

A. Well . . . that was extremely frustrating . . . because a

lot of them were . . . files were purged, you know. We
only keep ‘em five or six years. But, | mean, it was
extremely frustrating. . ..

| guess | felt like at a disadvantage . . . .

1/17/06 RP 95-96.

Judge Johnson entered detailed findings, briefly summarized

as follows:

R

Hyundai had perpetrated multiple discovery violations.?
Hyundai could not unilaterally limit “discovery” to “attorney
demand letters” held in Hyundai's corporate legal
department. ‘

Magafia and Hyundai never agreed to narrow the discovery
requests.

Hyundai's attempts to unilaterally narrow Magafia’s
discovery requests failed, and the requests encompassed
the withheld OSls.

Hyundai’s failure to produce the Acevedo claim “casts doubt
on whether all responsive documents have been produced.”

Magariia was “severely prejudiced” by Hyundai's discovery
violations, as set forth in the issue statement, supra.

App. B; see also, BR 13-23. Judge Johnson made these findings

and found a default the only workable sanction for Hytjndai’s willful,

egregious and prejudicial discovery violations. /d.

2 Hyundai admitted that it failed to produce a “sled test” in response to
Magana’s RFP 6 in 2000. FF 19, CP 5318. A seatback collapsed in the
test, which would have been helpful evidence. CP 1050, 2336.

10



D. Two appellate judges reversed on the ground that
Magana. was not substantially prejudiced — over a
vigorous dissent.

A two-judge majority affirmed the trial court findings that
Hyundai willfully violated the discovery rules, the discovery
agreement claimed by Hyundai_ did not exist, Hyundai's responses
were evasive and misleading, Hyundai's failure to produce the
Acevedo case was a discovery violation, and a 2002 case against
Hyundai established a “pattern of lack of compliance with discovery
obligations.” Court of Appeals Opinion (COA) { 31. But the
majority reversed the default judgment, holding that insufficient
evidence supported the findings of substantial prejudice. COA
45. The majority faulted Magafia for asking Hyundai to update its
original discovery responses four months before trial. COA ] 46.

The dissent noted that Magafia made this request only after
finding a similar Elantra recliner mechanism, Hyundai had the duty
to fully disclose its documents, Hyundai never supplemented its
incorrect responses, and Magana had the right to rely on Hyundai's
discovery responses. COA Dissent |[{] 68, 72, 74.

The majority held, “Magafia has not demonstrated that he
could not complete his inquiry into the incidents, only that he could

not do so in the month remaining until trial.” COA [ 47. But as the

11



dissent notes, Hyundai finished producing documents only eleven
days before trial and never produced the Acevedo documents.
COA dissent | 76 n.36; CP 758; FF 19, CP 5318. The dissent
pointed out that “requiring Magafia to disrupt his trial presentation
to accommodate Hyundai would reward noncompliance.” COA
dissent 79. |

The majority found that “Magafia has not shown that any
information has been lost as a result of Hyundai’s late production.”
COA ] 48. This is simply wrong. One witness testified at the
hearing that her Hyundai seatback had failed in a 1996 accident
"~ and that she kept the seat until at least 2005 before discarding it,
01/17/06 RP 98-102, five years after Hyundai’s false response to
discovery. Some of the attorneys involved in the OSl litigations had
purged their files, some witnesses could not be located, and at
least one victim had died. 1/17/06 RP 90-96, Ex. 1. Even
Hyundvai’s expert witness admitted it is important to investigate
OSls while they are “fresh.” 11/18/06 RP 86-87.

WHY THE COURT SHOULD REVIEW THIS DECISION

Justice stands on a bedrock principle: delay is prejudicial.
This is so essential that a tort plaintiff's fundamental right to seek

redress may be cut off after only three years because memories

12



fade, evidence is lost, people die and the parties are entitled to

finality. Finding no prejudice to Jesse Magaria from further delay in

this case — after 11 years — defies his fundamental right to justice.

The Court should accept review and reverse.

A. This Court should grant review and confirm that Fisons
and other appellate decisions still require deference to
well-supported trial court findings and conclusions on

appropriate sanctions for willful discovery violations,
contrary to the two-judge majority decision.

The majority and the dissent present radically different
interpretations of this Court’s decision in Washington State
Physicians Ins. Exch. & Ass'n v. Fisons Corp., 122 Wn.2d 299,
858 P.2d 1054 (1993). While citing Fisons (COA 1 28) the majority
reinterprets the facts, makes its own findings, and discounts all of
the trial court’s reasons for finding that a default judgment is the
only appropriate sanction. By contrast, the dissent appropriately
follows Fisons and defers to the trial court's fact finding and choice
of sanction. COA Dissent 1] 66.

The Court should grant review to resolve the majority’s
conflict with Fisons. RAP 13.4(b)(1). If allowed to stand, this
published decision will have the pernicious effect this Court sought
to avoid in Fisons, chilling trial judges from imposing appropriate

sanctions for discovery violations. 122 Wn.2d at 339. Fisons

13



emphasized the responsibility of parties and counsel to engage in
pretrial discovery in “a spirit of cooperation and forthrightness
during the discovery process . ...” Id. at 342. This Court held that,
“[tihe purposes of sanctions‘orders are to deter, to punish, to
compensate and to educate.” 'Id. at 356. This Court reversed in
Fisons because the trial court applied the wrong standards, id. at
344, but emphasized that future appellate courts should generally
defer to a trial court’s exercise of discretion. /d. at 338-39.

The majority here followed a conflicting standard, apparently
finding a continuance an adequate sanction. C’OA 7 47. But as
the dissent observed, a continuance is unfair to Magafia and would
actually reward Hyundai, which had already unsuccessfully sought
a continuance. COA Dissent § 89. Nor would a continuance
remedy the staleness and loss of evidence, which the majority
totally ignored. /d. This case grows more stale with each passing
year. Any jury will wonder why it is asked to determine the unsafe
condition of a 1996 car. The majority also totally ignores the
unjustifiable prejudice of continued delay in light of Magafa’s
precarious health. Contrary to the majority’s statement that
Hyundai “timely” produced OSls, COA [ 47, it produced two boxes

of OSls almost two weeks after the December 1 deadlines, CP

14



4820; FF 14-15, CP 5316-17, Ex. 48, and produced three Accent
OSl's on January 6, 36 days after the deadline and only 12 days
before trial. FF 14-15, CP 5316-17, Ex. 48.

The majority’s willingness to substitute its own judgment that
a continuance adequately sanctions Hyundai is contrary both to
Fisons and to decisions rejecting thve saﬁction of a continuance as
insufficient. Smith v. Behr Process Corp., 113 Wn. App. 306, 54
P.3d 665 (2002); Rhinehart v. Seattle Times Co., 51 Wn. App.
561, 577, 754 P.2d 1243, rev. denied, 111 Wn.2d 1025 (1988);
Anderson v. Mohundro, 24 Wn. App. 569, 575, 604 P.2d 181
(1979), rev. denied, 93 Wn.2d 1013 (1980); Associated Mortgage
Invest. v. G. P. Kent Const. Co., 15 Wn. App. 223, 548 P.2d 558,
rev. deniéd, 87 Wn.2d 1006 (1976). This Court should resolve the
conflict between the majority’s decision and these cases. RAP
13.4(b)(1), (2).

The conflict between this majority decision and Behr is
particularly striking. In Behr, the trial court could have granted a
continuance, but rejected it because “nothing in the discovery of the
case is as important as what was not disclosed” and because the
defendant misdirected the plaintiff's trial preparation: “They were off

in one direction when they should have been working in another,

15



and the only reason is they didn’t know that the other existed.” 113
Whn. App. at 325. The same is true here. 01/20/06 RP 32; COA
Dissent § 84-85. The concealed OSls were relevant to product
defect, injuries, and occupant kinematics. FF 55-58, CP 5329-30.
The majority decision is also directly contrary to CR 26(e),
requiring supplementation of discovery responses, and cases
interpreting that rule. The majority repeatedly faults.Magafia for not
demanding supplementation earlier. COA 1[{] 46-47, 49. But as the
dissent notes, the fauit lies not with Magafa but with Hyundai,
which failed to fully disclose the documents and to supplement its
responses. COA Dissent [ 72 (citing Thompson v. King Feed &
Nutrition Serv., Inc., 153 Wn.2d 447, 105 P.3d 378 (2005), and
Seals v. Seals, 22 Wn. App. 652, 590 P.2d 1301 (1979)).
Thompson is the only case in which this Court has
discussed the requirement of supplementing discovery responses,
and the majority’s opinion is contrary to Thompson, Seals, and CR
26(e). If allowed to stand, this opinion will encourage parties to
ignore their responsibility to comply with CR 26(e). This Court

should correct the two-judge majority. RAP 13.4(b)(1) and (2).

16



B. The majority’s focus on Magana’s “trial strategy” is
contrary to both the evidence and this Court’s prior
decisions.

One of the majority’s more pernicious holdings blames
Magaria for “trial strategy” in requesting supplementation of prior
discovery responses four months before trial. COA {[{] 46-47. As
the dissent notes, this Court has clearly held that Magafia had a
right to rely on Hyundai’s discovery responses:

[Wlhere a party to an action, in clear and unambiguous

terms under oath, asserts the existence or nonexistence of a

fact whereof such party has knowledge, or in the ordinary

course of affairs would be expected to have knowledge, the
adverse party may rely on such statements and, in the

exercise of reasonable diligence, is not required to look
behind the statements.

COA Dissent 1 74 (quoting Kurtz v. Fels, 63 Wn.2d 871, 875, 389
P.2d 659 (1964)). This conflict justifies review. RAP 13.4(b)(1).
The focus on Magafa's so-called “tactics” instead of
Hyundai’s willful and substantial violations of its discovery
obligations sets the course for a nightmarish trip back to an era
when defendants hid information and falsely answered
interrogatories with relative impunity. Although Fisons denounced
such obstructionism, this Court must perpetually guard against
relapses into discovery abuse. The Court should again scotch tHis

ancient stratagem of breaking the rules and blaming the victim.

17



The majority relied on a declaration in which former justice
Phil Talmadge said, “it is likely plaintiff's counsel has pursued a
tactical course regarding seatback OSI evidence” in failing to raise
the issue immediately following the mandate. COA { 49 n.21
(quoting CP 3255). Talmadge’s unsubstantiated speculation was
contradicted by the declaration of Magafia's counsel. CP 4794-95.

In light of Talmadge’s assertion, Magafa sought to cross-
examine Talmadge on tactical delay. 1/14/06 RP 6-7, 9-10, 11-13,
19. Cross-examination became unnecessary, however, when
Hyundai's own expert witness, David Swartling, who had previously
litigated OSI issues with Magafia’s counsel, testified to the
professionalism of Magafia's counsel, Whelan and O’Nell,
.expressing his “high admiration for both of them.” 1/18/06 RP 19.
Swartling did not believe Magafa’s counsel had made a tactical
decision to lie-in-wait before seeking OSIs. Id. at 38-39, 1/19/06
RP 21. In a prior case, Magafia’s counsel obtained OSlIs in
September and successfully analyzed and introduced them at trial
four months later. 1/18/06 RP 20-24, 83-84. After Swartling’s
testimony, no findings were requested or presented to (or entered

by) the trial court about “tactics” or “strategy.”

18



Hyundai did not even argue on appeal that Magafa had
“tactically” or “strategically” waited until four months before trial to
ask Hyundai to update its discovery. See BA 70-84; Reply BR 24-
35. The majority, not Magafia or Hyundai, improperly interjected
tactics and strétegy into this appeal.

C. The majority elevates concern for Hyundai’s due

process rights over Magana’s constitutional right to trial
without unnecessary delay.

The maijority expresses solicitude for Hyundai’s due process
rights, emphasizing the neceésity of finding substantial prejudice.
COA {48 n.19. But as the dissent notes, Hyundai is not entitled to
“the benefit of calculation, which can be little better than
speculation, as to the extent of the wrong inflicted upon ([its]
opponent.” COA Dissent { 83 n. 39 (quoting Gammon v. Clark
Equip. Co., 38 Wn. App. 274, 282, 686 P.2d 1102 (1984), affd,
104 Wn.2d 613, 707 P.2d 685 (1985)).

The majority’s undue concern for Hyundai’s due process
right apparently blinded it to Magafa’s own constitutional rights.
One hundred years ago, Washington's founders guaranteed that,
“ljjustice in all cases shall be administered openly, and without
unnecessary delay.” Wash. Const. Art. |, § 10. The majority’s

decision undermines this fundamental promise of justice.

19



CONCLUSION

This Court should review the conflicting opinions of the

majority and the dissent for every reason justifying review under

RAP 13.4(b): (1) & (2) conflicts with multiple decisions of this Court

and the Court of Appeals; (3) unmerited concerns about Hyundai’s

due process rights over Magafa's right to finality without

unnecessary delay; and (4) questions of substantial public

importance that should be resolved by this Court. Magafa has

waited 11 years. He should not suffer the prejudice of yet another

remand and a third round of trial and appellate court proceedings.

RESPECTFULLY SUBMITTED this ‘92(0 day of November

2007.
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OPINION

91 Van Deren, A.C.J. -- Hyundai Motor Company and Hyundai Motor America (collectively, "Hyundai") appeal
the trial court's default order of liability on Jesse Magana's personal injury claim due to Hyundai's willful discovery vio-
lations. It argues that the trial court erred (1) in finding that it willfully violated discovery orders, (2) by failing to con-
sider lesser sanctions, and (3) by not requiring evidence of prejudice warranting the default sanction. It also challenges
the trial court's award of interest from the date of the jury [*2] verdict on the underlying and unchallenged damages
award. Finding no prejudice to Magana's ability to retry his case resulting from Hyundai's discovery violations, we re-
verse the default order and remand for trial; but we affirm the trial court's ruling that interest on damages runs from date
of the verdict in the first trial if liability is found following retrial.

FACTS

I. Background '

1 We take these facts from our prior opinion, Magana v. Hyundai Motor America, 123 Wn. App. 306, 94 P.3d
987 (2004). :

92 "On February 15, 1997, Ricky Smith was driving a rented 1996 Hyundai Accent two-door hatchback." Magana
v. Hyundai Motor Am., 123 Wn. App. 306, 309, 94 P.3d 987 (2004). Angela Smith and Magana were passengers. Ma-
gana, 123 Wn. App. at 309. To avoid an apparent collision with an oncoming truck, Ricky Smith jerked the steering
wheel, causing the car to "yaw" and leave the road. Magana, 123 Wn. App. at 309.

93 The car hit at least two trees and the resulting centrifugal force caused it to spin violently. The force threw Ma-
. gana out of the car's rear window, 50 to 100 feet away from where the car finally stopped. "Magana's resulting injuries
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left him a paraplegic; Ricky Smith suffered a concussion, [*3] and Angela Smith broke her leg, collarbone, and shoul-
der blade." Magana, 123 Wn. App. at 309. ’

94 On February 8, 2000, Magana sued Hyundai, the Smiths, and the truck driver and his wife. Clerk's Papers (CP)
at 4-5. Magana alleged that the car in which he was riding contained a "defective design [that] was a proximate cause of
[his] injuries and damages" and that Ricky Smith's and [the truck driver's] negligent driving proximately caused the car
accident. Magana, 123 Wn. App. at 309.

II. Discovery--2000 to 2001

95 Before the first trial in this case, Magana served a request for production on Hyundai that sought: "copies of any
and all documents including but not limited to complaints, answers, police reports, photographs, depositions or other
documents relating to complaints, notices, claims, lawsuits or incidents of alleged seat back failure on Hyundai products
for the years 1980 to present." CP at 2379. Hyundai responded in April 2000, that "there have been no personal injury
or fatality lawsuits or claims in connection with or involving the seat or seat back of the Hyundai ‘Accent model years
1995 to 1999." 2 CP at 2379.

2 Inresponse to an identical request, Hyundai Motor Company responded [*4] that there were no claims "that
due to the allegedly defective design of the front passenger seat and airbag system in the 1995-1999 model year
Hyundai Accent, the airbag allegedly knocked a person back collapsing the front passenger seat." CP at 2385.

96 But at the time Hyundai responded, there were at least three claims involving seat failure in 1995-1999 Accents.
3 Exs. 5, 6, 30. Between the initial response and the first trial, Hyundai received four other claims involving seat failure
in 1995-1999 Accents. Exs. 36-39. ¢ But Hyundai never supplemented its initial response to Magana's request for pro-
duction. CP at 5317.

3 One of the incidents purportedly involved an Accent, but a review of the veliicle identification number re-
vealed that it was a different model Hyundai vehicle. Ex. 3 at 6-7.

4 Hyundai also recéived a fifth incident in July 2002, after the first trial ended. Ex. 40.

97 Magana also served an interrogatory requesting that Hyundai identify all Hyundai vehicles using the same or a
substantially similar front passenger seat as the 1996 Accent. CP at 2376, 2383. Hyundai responded that the 1995-1999
Accents used the same front passenger seat and no other Hyundai vehicle used the [*5] same or a substantially similar
right front seat. CP at 2376, 2383.

{8 Throughout discovery, Hyundai refused to answer Magana's requests as written, providing responses that re-
worded and limited the scope of the original request. CP at 2312, 2379, 2384-85. But at no time did Hyundai seek a
protective order narrowing the scope of discovery, nor did Magana move to compel answers from Hyundai before the
first trial.

L First Trial

99 On June 3, 2002, trial commenced. CP at 315-16. Magana did not attempt to introduce any evidence of the 21
other similar incidents of aggressive or violent deployment of the passenger side airbag that Hyundai produced during
discovery. Br. of Appellant at 22. Instead, "Magana's primary trial theory was that if the seat back had been more rigid,
it would not have given way when subjected to the centrifugal forces that caused the car to go into a spin." Magana, 123
Wn. App. at 318.

910 But Magana's counsel also explored an alternative theory of liability--"the lack of an integrated seat belt de-
sign"--with one of his expert witnesses. Magana, 123 Wn. App. at 311-12. The trial court initially overruled Hyundai's
objection to this line of questioning. Magana, 123 Wn. App. at 312. [*6] "Four days later, the trial court reconsidered
its decision and ruled that it should have sustained Hyundai's objection to the expert witness's testimony about 'an alter-
native seat design of an integrated seat belt." Magana, 123 Wn. App. at 312 (citation omitted). The trial court did not
inform the jury that the expert's testimony on this issue was not to be considered during deliberations. "In an apparent
compromise effort, the court reaffirmed its ruling striking [the expert witness's] challenged testimony but declined to
advise the jury of its actions because of concerns that an instruction [after the parties had rested] would highlight the
evidence." Magana, 123 Wn. App. at 313.
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911 "By a 10 to 2 vote, the jury returned a verdict in favor of Magana for over eight million dollars, attributing 60
percent of the fault to Hyundai and 40 percent to Ricky Smith." Magana, 123 Wn. App. at 313. And the jury also an-
swered "Yes" to the following special verdict form question: "Did Defendant Hyundai supply a product that was not
reasonably safe as designed?" Magana, 123 Wn. App. at 313 (quoting CP at 552).

IV. First Appeal

912 Hyundai appealed the trial court's decision not to instruct the jury about [*7] the expert's stricken testlmony
Magana, 123 Wn. App at313.° We reversed, explaining:

Ten jurors concluded that the vehicle was unreasonably unsafe; two jurors disagreed. We have no way
of conclusively determining how many of the 10 relied on Magana's defective seat back theory and how
many relied on [the expert's] broad and conclusory testimony that an integrated seat belt would have pre-
vented Magana's ejection through the rear window. ... Because one vote would have changed the out-
come, the error in failing to advise the jury that the court had stricken [the expert's] seat belt evidence

-was neither trivial, formal, nor academic.

5 Hyundai did not assign error to the damages award and did not seriously challenge the evidence supporting
damages at trial or on appeal. Magana, 123 Wn. App. at 319.

Y13 Magana, 123 Wn. App. at 319. We remanded "for retrial [of] liability issues regarding the occupant restraint
system." Magana, 123 Wn. App. at 319. ¢ The mandate issued on April 4, 2005. CP at 748. The trial court set the case
for a second trial on January 17, 2006. ‘

6 In an unpublished portion of the opinion, we affirmed the judgment against Ricky Smith.

V. [*8] 2005 Discovery Issues Following Remand

114 On September 13, 2005, Magana's counsel wrote Hyundai "with regard to discovery requests that need to be
updated." CP at 4032. He asked Hyundai to update its interrogatory response because it:

seeks identification of Hyundai vehicles that use the same or substantially similar seat as the 1996
Hyundai. The response is that no other vehicles use a seat that is substantially similar. We have a recliner
mechanism from another Hyundai vehicle that looks identical. It appears therefore that [Hyundai]'s re-
sponse was not accurate. Please check and update as necessary.

CP at 4032.
915 He also asked that Hyundai update its response to the requést for production that:
seeks documents relating to incidents of alleged seat back failure on Hyundai products. The response
that I have is now more than 5 years old. Moreover, it is limited to the 1995-1996 Accent. For purposes

of discovery, it should not be so limited, especially since it is clear that other Hyundai vehicles used the
same recliner mechanism. Please check and update or amend the response as necessary.

CP at 4032.

916 Counsel for both parties then exchanged a series of letters discussing the scope of Magana's requests. [*9]
Hyundai agreed to provide information relating to alleged seat back failure in 1995-1999 Accents and 1992-1995 Elan-
tras; however, Magana continued to request all seat back failure claims in Hyundai products for the year 1980 to pre-
sent. CP at 4045-51.

917 On October 25, 2005, Hyundai supplemented its response to Magana's interrogatory by stating:

APPENDIX A



Page 4
2007 Wash. App. LEXIS 2944, *

The 1995-1999 model year Hyundai Accents used the same or substantially similar right front seat as
the 1996 Hyundai Accent. No other Hyundai model automobile uses the same or substantially similar de-
sign for the right front seat as the 1996 Hyundai Accent. Although not specifically requested by this in-
terrogatory, [Hyundai] further responds that the 1992-1995 model year Hyundai Elantras had a recliner
on the right front seat that was substantially similar to the right front recliner on the 1996 Hyundai Ac-
cent.

CP at 4067. Hyundai also supplemented its response to Magana's request for production:
[Hyundai] objects to [the request for production] on the grounds it is overly broad and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving said objections, [Hyundai]
will produce complaints and claims alleging a seat [*10] back failure with respect to the 1995-1999
model year Hyundai Accents and with respect to the 1992-1995 model year Hyundai Elantras.

CP at 4063.

918 Hyundai then produced two documents relating to claims of alleged seat back failure (1) a 2002 complaint,

- filed in California, in which plaintiffs claimed that they were injured in part by an allegedly defective 1999 Hyundai
Accent front passenger seat and (2) a 2000 notice of claim letter, in which an attorney notified Hyundai that his client, a
rear seat passenger in a 1995 Hyundai Elantra, was injured by an allegedly defective driver's seat. CP at 4054, 4057-60.
Hyundai stated that other than Magana's claim, "these are the only seat-back failure claims relating to either the 1995-
199 9 Hyundai Accent or the 1992-1995 Hyundai Elantra." CP at 4053.

119 On October 27, 2005, Magana filed a motion to compel Hyundai "to produce documents relating to other inci-
dents of injury caused by seatback failures as requested by plaintiff in Requests for Production served in the fall of
2000." CP at 787. As per the original request, Magana sought "copies of any and all documents, including but not lim-
ited to complaints, answers, police reports, photographs, depositions [*11] or other documents relating to complaints,
notices, claims, lawsuits or incidents of alleged seat back failure on Hyundai products for the years 1980 to present." CP
at 789 (boldface omitted). Hyundai opposed the motion, arguing that Magana's request was unduly burdensome and not
reasonably calculated to lead to discovery of admissible evidence. CP at 909. On November 18, 2005, the trial court
ordered Hyundai to produce "[p]olice [r]eports, [[Jegal [c]laims, [c]onsumer [c]omplaints and [e]xpert [r]eports or
[d]epositions and [e]xhibits and [p]hotographs thereto with respect to all consumer complaints and lawsuits involving
allegations of seatback failure on all Hyundai vehicles with single recliner mechanisms regardless of incident date and
regardless of model year." CP at 961-62.

920 On November 21, 2005, in compliance with the trial court's order, Hyundai produced numerous documents re-
lating to legal claims and consumer complaints of seat failure. CP at 1027, 2353-54; Ex. 48 at unnumbered pp. 3-4. On
December 1, 2005, Hyundai produced additional boxes of police reports, photographs, expert records, deposition tran-
scripts, and the first set of records generated from a search of its consumer [*12] "hotline" database. CP at 1027. These
documents included nine reports of seat failure involving 1995-1999 Accents. Exs. 5, 6, 9, 30, 36-40.

921 Thereafter, Magana complained, "With less than a month before trial it will be virtually impossible to effec-
tively put together a proper case utilizing the other similar incidents material just produced by Hyundai." CP at 2350.
Magana's experts stated that it would be "difficult, if not impossible," to prepare and use this material for the second
trial on January 17, 2006. CP at 2666, 2670.

922 Instead of requesting a continuance, Magana moved for a default judgment against Hyundai on December 23,
2005.7 CP at 2307-46. Magana claimed that Hyundai had (1) failed to comply with his request for production, (2)
falsely answered his interrogatory, (3) willfully spoiled evidence of other similar incidents, and (4) failed to produce
documents relating to rear impact crash tests. CP at 2309-10.

7 Magana objected to a continuance because he "ha[d] waited long enough for justice in this case, and ... [a

continuance] would reward the Hyundai defendants for its discovery abuse. ... Moreover, a continuance burdens
the other litigants and clogs the court's trial [*13] calendar." CP at 2343-44.
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923 Magana's counsel also declared that if Hyundai had produced these documents before the first trial, he would
have (1) investigated the other similar incidents, (2) provided documents of these other similar incidents to his experts,
and (3) conferred with his experts regarding the most important other similar incidents. CP at 2354. Furthermore, Ma-
gana's experts stated that these other similar incidents would have been "invaluable" and "useful" during the first trial.
CP at 2665, 2669. Regarding prejudice to the upcoming trial, Magana argued that Hyundai's late production "puts an
enormous and unfair burden on [him] during the last stages of trial preparation." CP at 2331.

924 On January 4, 2006, Magana requested an evidentiary hearing on his motion for sanctions. CP at 3171. Magana
also filed a motion to amend his complaint to add a "failure to warn" allegation. CP at 4293. On January 6, Hyundai
produced the last of the documents. Also on January 6, Hyundai responded that (1) the parties agreed in a July 2001
letter to relieve Hyundai of the obligation to produce any other similar incidents relating to seat back failure, (2) any
conclusion about whether Magana would [*14] be prejudiced by its alleged failure to produce documents was "specula-
tive and premature," and (3) Hyundai had truthfully answered the interrogatory. CP at 3214-15, 3246, 3251, 3267. In
addition, Hyundai acknowledged that, because of mistakes, it failed to disclose documents relating to an earlier lawsuit
(the "Acevedo" claim) ® and documents relating to a sled test. CP at 3301-02, 3303-05, 3245.

8 Acevedo v. Hyundai, No. ATL-L-2276-01 (N.J. Superior Ct. for Atlantic City). According to Hyundai's coun-
sel, Acevedo "was a lawsuit filed in Superior Court of New Jersey arising from a high speed head-on collision
involving a 1994 Hyundai Scoupe." CP at 3303.

925 In granting Magana's request for an evidentiary hearing the trial court stated:

I do wish to comment that the Court will be focusing on the prejudice to Plaintiffs in this point in time
with respect to the retrial of this case following remand by the Court of Appeals. The Court does not find
it to be a very useful effort to go into what would amount to be speculation about the first trial or about
the outcome of appeal of the case. Although what happened prior to the first trial is part of the overall
evidence, when considering a request [*15] for sanction, the Court needs to consider the remedies avail-
able at this time, and the totality of the circumstances facing the Court.

In other words, the Court will be focusing primarily on whether or not the--there has been prejudice
to the Plaintiff in preparing for retrial, since the remand in the spring to summer of 2005.

Report of Proceedings (RP) (January 13, 2004) at 73. The court also denied Hyundai's request for a continuance of the
trial date after Magana withdrew his motion to amend the complaint. RP (January 13, 2006) at 62, 70.

926 Following the evidentiary hearing, the trial court found that: (1) Hyundai's claim that Magana agreed to forego
discovery of other seatback failure incidents was not persuasive, (2) Hyundai falsely responded to the interrogatories
and requests for production, and (3) Magana was severely prejudiced in preparing for a second trial. CP at 5316, 5322-
23, 5331. As a sanction, the trial court granted Magana's request for a default judgment against Hyundai. RP (January
20, 2006) at 32.

927 Hyundai appeals, urging us to vacate the default judgment and remand for a new trial before a different judgé
or, in the alternative, to remand for a sanctions hearing [*16] before a new judge with directions that a default judgment
may not be entered on the basis of this record. Br. of Appellant at 100.

ANALYSIS

1. Standard of Reviéw

128 Washington's discovery rules give trial courts broad discretion to sanction parties for discovery violations.
Burnet v. Spokane Ambulance, 131 Wn.2d 484, 494, 933 P.2d 1036 (1997); Snedigar v. Hoddersen, 114 Wn.2d 153,
169, 786 P.2d 781 (1990); Smith v. Behr Process Corp., 113 Wn. App. 306, 324, 54 P.3d 665 (2002) (Behr). We review
the trial court's sanctions under an abuse of discretion standard that (1) gives the trial court wide latitude in determining
appropriate sanctions, (2) reduces trial court reluctance to impose sanctions, and (3) recognizes that the trial court is in a
better position to determine this issue. Wash. State Physicians Ins. Exch. & Ass'nv. Fisons Corp., 122 Wn.2d 299, 339,
858 P.2d 1054 (1993) (Fisons). We should not disturb the use of sanctions absent a clear showing that a trial court's
discretion was manifestly unreasonable or exercised on untenable grounds or for untenable reasons. Mayer v. Sto Indus.,
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Inc., 156 Wn.2d 677, 684, 132 P.3d 115 (2006); Burnet, 131 Wn.2d at 494. A decision is untenable [*17] if it is based
on unsupported facts or an incorrect legal standard, or if no reasonable person would adopt the same view as the trial
court. Mayer, 156 Wn.2d at 684.

929 Here, the trial court relied on CR 37(d) as authority for entering a default judgment against Hyundai. CP at
5335-36. CR 37(d) authorizes sanctions, including the sanctions set forth in CR 37(5)(2), ° for failure to respond to inter-
rogatories and requests for production. Under CR 37(d), courts treat an evasive or misleading answer as a failure to an-
swer. A party objecting to the interrogatory or request is not relieved of a failure to respond unless the party has sought
a protective order under CR 26(c). CR 37(d).

9 In pertinent part, CR 37(5)(2) provides:

- (2) Sanctions by Court in Which Action is Pending. If a party ... fails to obey an order to pro-
vide or permit discovery, ... the court in which the action is pending may make such orders in re-
gard to the failure as are just, and among others the following:

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the
order is obeyed, or dismissing the action or proceedings or any part thereof, or rendermg a judg-
ment by default [*18] against the dlsobedlent party;

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party
failing to obey the order or the attorney advising him or both to pay the reasonable expenses, in-
cluding attorney fees, caused by the failure, unless the court finds that the failure was substan-

- tially justified or that other circumstances make an award of expenses unjust.

130 Because a default judgment raises due process concerns, the record must show. that the trial court (1) found that
a party willfully violated the discovery rules, (2) found the opposing party's ability to prepare for trial was substantially
prejudiced, and (3) explicitly considered whether a lesser sanction probably would have sufficed. Burnet, 131 Wn.2d at
494; Snedigar, 114 Wn.2d at 169-70; Behr, 113 Wn. App. at 324-25.

II. Willfulness

931 Hyundai argues that the trial court erred in finding that it willfully violated the discovery rules. Br. of Appellant
at 56. Specifically, Hyundai claims that the trial court erred when it found that: (1) the parties did not agree to relieve
Hyundai of the obligation to produce any other similar incidents relating to seat back failure, (2) Hyundai's responses
[*19] to the request for production were evasive and misleading, (3) Hyundai's answers to the interrogatory were eva-
sive and misleading, (4) Hyundai's failure to produce the records of a single similar case was a discovery violation, and
(5) a 2002 case against Hyundai established a "pattern of lack of compliance with discovery obligations." Br. of Appel-
lant at 57, 60, 65, 67, 69 (quoting CP at 5319).

932 A discovery violation is willful if it is done without reasonable excuse. Rivers v. Wash. State Conf. of Mason
Contractors, 145 Wn.2d 674, 686-87, 41 P.3d 1175 (2002);Behr, 113 Wn. App. at 327. Here, Hyundai's response to the
request for production that there were no incidents of seat back failure involving the 1995-1999 Accent was false, as it
had received three such complaints at the time of the response. CP at 2379, 2380; Exs. 5, 6, 30. Moreover, the response
was evasive, as Magana had requested seat back failure incidents for all Hyundai products since 1980, and Hyundai had
received several such complaints. CP at 2379, 2314-15. On these facts, it was reasonable for the trial court to conclude
that Hyundai's failure to timely disclose similar incidents of seat back failure was willful.

A. [*20] Agreement to Limit Discovery
933 Hyundai argues that the trial court erred in entering finding of fact 35: ¥

Based upon this Court's review of all the available evidence, the Court finds Hyundai's claim of an
agreement to take the [other similar] seat back [incident] issue "off the table" is not persuasive. The
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Court concludes there was no such agreement. Taking into account the false premises created by the de-
fendants' initial discovery responses, the Court finds there was no abandonment by Plaintiff of the pursuit
of discovery with respect to seat back failures at any time. The fact the plaintiff focused on certain dis-
covery issues does not indicate in an affirmative manner that the plaintiff ever abandoned his request for
obtaining evidence of other seat back failures. It would be unreasonable, and not supported by the totality
of the evidence, to conclude Plaintiff abandoned the issue of seatback failure which was the central issue

of the trial.

10 Hyundai also disputes findings of fact 33 and 34, which support finding of fact 35. Br. of Appellant at 58-

. 59. Finding of fact 33 states, "Mr. Austin [(Hyundai's counsel)], in his Declaration, asserts that he responded to
Mr. O'Neil's [(Magana's [*21] counsel)] April 26, 2001 letter by letter dated July 11, 2001." CP at 5322. Find-
ing of fact 34 states,

Mr. Austin states in his declaration (paragraph 20) that it was his "understanding” that Mr.
O'Neil was no longer pursuing documents relating to seatback failures in his letter. But his decla-
ration does not state that Mr. O'Neil and he had even discussed this "understanding”, let alone
that Mr. O'Neil had agreed to it. Moreover, the very next paragraph (21) in his declaration states
that he had memorialized his "understanding" reached with Mr. O'Neil in his letter of July 11,
2001. This letter did not memorialize any such understanding; it is silent on whether any agree-
ment or understanding (that Mr. O'Neil was no longer seeking documents related to seat back
failures) was ever reached. Furthermore, Mr. O'Neil, in his declaration, flatly denied having
reached any such agreement or understanding to forego discovery of seatback [failure incidents].

CP at 5322. We do not address these findings separately because they are subsumed by finding of fact 35.
934 CP at 5322-23.

935 Hyundai argues on appeal that counsel had a series of "meet and confer" conversations between April 2001 and
July 2001, resulting [*22] in an agreement to relieve Hyundai of the obligation to produce any other similar incidents
relating to seat back failure. Br. of Appellant at 58-59; CP at 5322-23. Magana's counse! disputed Hyundai's characteri-
zation of the state of discovery before the 2002 trial. CP at 4791. "' In his appellate brief, Magana argues that Hyundai
did not assert the existence of an agreement to limit the scope of discovery until January 6, 2006, almost four-and-a-half
years after the letter dated July 11, 2001. 2 Br. of Resp't at 17.

11 Magana's counsel declared that at the time he filed the motion for sanctions, he believed that Hyundai Motor
America had responded truthfully to his initial Request for Production 20. CP at 4792.

12 Hyundai argues that Magana's counsel never disputed the existence of this alleged agreement until "the eve
of the second trial." Br. of Resp't at 59. ' '

936 But it was the trial court's prerogative to decide which version of events was more credible, and we do not dis-
turb its finding. Hahn v. Dep't of Retirement Sys., 137 Wn. App. 933, 942, 155 P.3d 177 (2007). And in any event,
Hyundai had already falsely responded to Magana's interrogatory before entering into the purported agreement [*23] to
limit discovery. The trial court's finding that Magana did not intend to abandon discovery of seat failure incidents in
light of Hyundai's false initial response is well reasoned and the record supports it.

B. Meaning of "Claim"

937 Hyundai further argues that the trial court erred in finding that its responses to the request for production were
evasive and misleading in light of its dispute of the term "claim."” Br. of Appellant at 60; CP at 5316-19, 5323-29. It
contends it presented non rebutted evidence that consumer hotline records ** do not constitute "claims," and therefore it
had no obligation to disclose them. Br. of Appellant at 61-62. ‘
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13 All three incidents involving Accents reported to Hyundai at the time it responded to Magana's request for
production in April 2000, were consumer hotline reports. Ex. 5, 6, 30.

938 But Magana's request broadly encompassed

[A]ny and all documents, including but not limited to complaints, answers, police reports, photographs,
depositions or other documents relating to complaints, notices, claims, lawsuits or incidents of alleged
seat back failure on Hyundai products for the years 1980 to present.

CP at 2379. If Hyundai believed the request was too broad, [*24] it was obligated to obtain a protective order limiting
discovery. CR 37(d); Fisons, 122 Wn.2d at 354. Having failed to do so, Hyundai may not evade its responsibility to
disclose the requested materials by debating the semantics of the request.

139 Under Hyundai's interpretation of Magana's request, we cannot conceive how Magana could have obtained the
consumer hotline reports without specifically asking for them. See Fisons, 122 Wn.2d at 354 ("Having read the record
herein, we cannot perceive of any request that could have been made to this drug company that would have produced
the smoking gun documents."). Hyundai's response created a false impression that it was not aware of any similar inci-
dents of seat failure in any of its products. The trial court, therefore, did not etr in finding that Hyundai's response was
false, evasive, and misleading.

C. Substantial Similarity of Elantra Seats

940 Next, Hyundai argues that the trial court erred in finding that the Elantra seat was "identical" and "substantially
similar" to the Accent seat. CP at 5317 '; Br. of Appellant at 65. Based on these findings, the trial court concluded that
Hyundai's original response to Magana's interrogatory was incorrect [*25] and that Hyundai should have produced
Elantra claims, as well as Accent claims, in response to the request for production. CP at 5317.

14 Findings of fact 13 and 16. CP 5317.

941 Hyundai contends that the finding is contrary to the evidence. But Magana's expert testified that seats in vari-
ous Hyundai vehicles were similar in strength and design and contained nearly identical parts. CP at 785-86. The expert
also stated that because the recliners were similar, incidents of seat failure involving other Hyundai models would be -
relevant and useful. CP at 786. Hyundai ultimately conceded that the 1992-1995 Elantra used the same recliner mecha-
nism as the 1995-1999 Accent. CP at 4067-68. These facts are sufficient to establish substantial similarity between the
seats and the findings are not erroneous. '

D. Findings of Fact 23, 27, 28, and 29

942 Hyundai also challenges the trial court's findings of fact 23, '* 27, 28, and 29. '* But even assuming that the re-
cord does not support these findings, these findings do not affect the validity of the trial court's legal conclusions and
any error related to these findings is harmless. See Armstrong v. State, 61 Wn.2d 116, 118 n. 3, 377 P.2d 409 (1962).
Because [*26] Hyundai falsely responded to Magana's request for production and failed to disclose requested materials
without first obtaining a protective order, the trial court had sufficient grounds to conclude that the violation was willful
regardless of its remaining findings. See Fisons, 122 Wn.2d at 353-54 ("The rules are clear that a party must fully an-
swer all interrogatories and all requests for production. ... If the drug company did not agree with the scope of produc-
tion or did not want to respond, then it was required to move for a protective order.").

15 Finding of fact 23, as amended by the trial court on ,reconsideration,'stated:

In Parks v. Hyundai Motor America, Inc., 258 Ga.App. 876, 575 S.E.2d 673 (Ga. Court of Ap-
peals 2002), a case in which [Hyundai's counsel] represented Hyundai at the trial court, Hyundai's
response to discovery requests was at issue. ... After the case was remanded by the appellate
court, Hyundai produced 33 responsive [other similar incidents]. ... There is a similarity of cir-
cumstances of the Parks case and the case herein regarding production of [other similar incident]
documents by Hyundai.

APPENDIX A



Page 9
2007 Wash. App. LEXIS 2944, *

CP at 5902.

16 Findings of fact 27, 28, and 29 relate to Hyundai's [*27] admitted failure to reveal the Acevedo claim. CP at
5320-21.-

II1. Prejudice

943 Hyundai further argues that the trial court erred in entering a default judgment when a fair trial was still possi-
ble. Br. of Appellant at 70. Here, the trial court's decision to impose sanctions depends on its finding that Magana suf-
fered substantial prejudice in preparing for the second trial. CP at 5331. Because we conclude that finding is unfounded,
we hold that the trial court abused its discretion in sanctioning Hyundai with a default judgment.

44 We begin by noting that cases should be resolved on the merits rather than by default judgment. Little v. King,
160 Wn.2d 696, 703, 161 P.3d 345 (2007). In any particular case, whether a default judgment is appropriate depends on
whether it is a just result. Little, 160 Wn.2d at 703; see also Griggs v. Averbeck Realty, Inc., 92 Wn.2d 576, 582, 599
P.2d 1289 (1979). "The purposes of sanctions are to deter, punish, compensate, educate, and ensure that the wrongdoer
does not profit from the wrong." Roberson v. Perez, 123 Wn. App. 320, 337, 96 P.3d 420 (2004) (citing Fisons, 122
Wn.2d at 356). And the trial court should impose the least severe sanction that will adequately [*28] serve these pur-
poses, but without undermining the purposes of discovery. Fisons, 122 Wn.2d at 355-56.

145 Hyundai argues that the trial court should have ordered a continuance so that Magana could investigate the
newly-disclosed incidents and determine whether a fair trial was still possible. Br. of Appellant at 74. We agree that on
the record presented, there is insufficient evidence to show that the delay occasioned by Hyundai's late production sub-

stantially prejudiced Magana.

946 First, we note that on remand we limited retrial to the issue of liability without disturbing the jury's damages
verdict. Magana, 123 Wn. App. at 319. Five months after our mandate issued, and only four months before the sched-
uled trial date, Magana requested that Hyundai update its original discovery responses. CP at 748, 4024, 4032-33. Ma-
gana also sought to amend his complaint to add additional claims against Hyundai. CP at 4293. We do not believe that
Magana could have taken these actions without anticipating a trial date continuance. "

17 The dissent suggests that we "[fault]" Magana for failing to request discovery updates sooner. Dissent at 30.
But this is correct only if we regard a default judgment of over [*29] eight million dollars as Magana's entitle-
ment. We agree with the dissent that Hyundai had a duty to update its discovery responses and that its original
responses were false, evasive, and misleading, and we do not dispute that the fault in this case lies with Hyundai.

- Our inquiry into prejudice, however, is limited to examining the effect Hyundai's willful violation had on Ma-
gana's ability to prepare for trial. We must, therefore, take into account Magana's trial strategy to determine
whether the delayed production caused "[d]amage or detriment to [his] legal rights or claims." Black's Law Dic-
tionary at 1218 (8th ed. 2004) (defining "prejudice"). See also Carlson v. Lake Chelan Community Hosp., 116
Wn. App. 718, 740, 75 P.3d 533 (2003) ("[T]he court must consider the impact of the problem when determining
whether a violation took place and designing the sanction."). This approach is consistent with the accepted rule
that courts may consider the affected party's failure to mitigate in fashioning discovery sanctions. Fisons, 122
Whn.2d at 356.

947 In his motion for sanctions, Magana emphasized his need to investigate the newly-disclosed incidents for rele-
vance, to conduct follow-up discovery, [*30] to submit the incidents for review by his experts, and to depose the parties
involved, when only one month remained until the scheduled trial date. CP at 2331-35. But Magana has not demon-
strated that he could not complete his inquiry into the incidents, only that he could not do so in the month remaining -
until trial. This does not demonstrate prejudice to his ability to obtain a fair trial when (1) he did not request additional
discovery until shortly before trial, (2) the parties litigated the scope of permissible discovery, and (3) Hyundai tlmely
produced documentation of other similar incidents in compliance with the court's order. **

18 The dissent relies upon Associated Mortg. Investors v. G.P. Kent Constr. Co., 15 Wn. App. 223, 229-30, 548
P.2d 558 (1976), to support its argument that Magana suffered prejudice. Dissent at 37. But in that case, the de-
fendants had failed to fully respond to the plaintiff's interrogatories. Associated Mortg. Investors, 15 Wn. App. at
225. Accordingly, the plaintiff filed a motion to compel responses by a particular date. Associated Mortg. Inves-
tors, 15 Wn. App. at 225. The trial court entered an order compelling responses and further provided that [*31]
if the defendants failed to comply, it would consider whether to impose a default judgment. When the defendants
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failed to comply with the order, the trial court entered a default judgment against them. Associated Mortg. Inves-
tors, 15 Wn. App. at 225-26. Thus, in that case, the trial court concluded that "an order threatening default if
proper answers were not forthcoming within a week was the only sanction which would compel discovery and
avert the requirement that plaintiff seek a continuance of the trial," based upon the factors cited by the dissent at
page 37. Associated Mortg. Investors, 15 Wn. App. at 229.

But the rationale for entering an order threatening default to compel discovery does not apply to this case.
Unlike the defendants in Associated Mtg. Invest., here Hyundai complied with the trial court's order to compel
production. Moreover, the court in Associated Mtg. Invest. did not apply the factors cited by the dissent in de-
termining whether the plaintiff suffered prejudice, but only in considering whether an alternative sanction would
have sufficed. 15 Wn. App. at 229. We, therefore, disagree that the factors cited by the dissent are relevant in as- -
sessing prejudice to Magana, [*32] noting that "the particular facts and circumstances of each case will deter-
mine whether the [trial court's] discretion has been abused." 4ssociated Mortg. Investors, 15 Wn. App. at 229.

148 Hyundai further argues that Magana cannot establish prejudice without showing that the delay in production
rendered the incidents "stale.” Br. of Appellant at 75. We agree. ' The trial court found that "evidence has been lost and
much of the information is stale." CP at 5331. But many of the incidents were already several years old when Magana
first requested them ‘and Magana has not shown that any information has been lost as a result of Hyundai's late produc-
tion. Magana was able to contact several of the parties and attorneys involved in the incidents merely by telephoning
them. Ex. 1; RP (Jan. 17, 2006) at 91. This record does not show that the delay in production has hindered Magana's
ability to investigate the other similar seat failure incidents. *

19 The dissent argues, "It may very well be that timely and complete answers to Magana's interrogatories and
requests for production would have made no difference. And it may very well be that effective investigation
would have made no difference. But that [*33] is not.for us to decide." Dissent at 38. We disagree, in light of
the weight of authority requiring a finding of substantial prejudice before the sanction of a default judgment is
permissible. See, e.g., Burnet, 131 Wn.2d at 494 (The trial court must find that party's willful discovery violation
substantially prejudiced the opponent's ability to prepare for trial.); Casper v. Esteb Enterprises, Inc., 119 Wh.
App. 759, 768-69, 82 P.3d 1223 (2004) (same); Behr, 113 Wn. App. at 325 (same). Thus, not only is it appropri-
ate for us to consider the practical effect of Hyundai's violation, it is necessary to do so to safeguard Hyundai's
constitutional right to due process. See Behr, 113 Wn. App. at 325 ("[Als a default judgment for discovery viola-
tions raises due process concerns, the court must first find willfulness and substantial prejudice "). We cannot
agree with the dissent that "the egregious nature of Hyundai's willful and evasive tactics in respondmg to Ma-
gana's discovery requests” is sufficient to sustain a default judgment. Dissent at 47.

20 The dissent also relies on the trial court's explanation of prejudice in Behr. Dissent at 38-39. In Behr, the
plaintiffs alleged that the defendant's [*34] product was defective because it caused extensive mildew damage
to their homes. 113 Wn. App. at 314-15. The defendant failed to produce results of a test showing its mildewcide
was not compatible with other ingredients in its product. Behr, 113 Wn. App. at 315-16. In that case, the with-
held documents directly supported the plaintiff's allegations. Here, by contrast, the value of the withheld inci-
dents to Magana's case is unclear. Unlike the test results in Bekr, the other incidents of seat failure in Hyundai
vehicles do not clearly establish that the seats are defective or that they caused Magana's injuries, particularly
when the parties dispute where Magana was seated in the vehicle. See Magana, 123 Wn. App. at 310-11. Thus,
we disagree with the dissent that the withheld information went "to the heart of the issue on remand." Dissent at
39. And we disagree that the failure to disclose prevented Magana from pursuing discovery into other seat fail-
ure incidents, as Magana was aware before the first trial that Hyundai had limited its responses but did not seek
to compel fuller disclosure. Finally, we disagree that evidence of other claims of seat back failure "potentially
bolster Magana's [*35] case while potentially undermining Hyundai's case," Dissent at 39, because Hyundai has
consistently argued that a more rigid seat back would be more dangerous in a rear impact collision. Magana, 123
Wn. App. at 318. Thus, any similar incidents of seat failure would not rebut Hyundai's expert testimony that an
alternative design would be less safe overall. Magana, 123 Wn. App. at 318.

949 Effectively, Magana argues that he was prejudiced because he could not proceed to trial as planned in January
2006. We agree that it is generally inappropriate to disrupt a plaintiff's trial presentation to accommodate a discovery
violation. Gammon v. Clark Equip. Co., 38 Wn. App. 274, 282, 686 P.2d 1102 (1984). But in determining whether a
delay is prejudicial, we must take into account the plaintiff's choice of strategy in pursuing the case. ' Here, Magana
was aware that Hyundai had limited its responses as early as 2000, but he did not seek to expand discovery on the seat
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back failure issue until September 2005, four months before the second trial. It was Magana's choice to pursue addi-
tional discovery shortly before trial. Although he complains that his experts could not meaningfully evaluate the inci-
dents [*36] in the time remaining until trial, it is unclear why he requested additional evidence if the time required to
investigate would have substantially prejudiced his case.

21 The dissent quotes extensively from former Supreme Court Justice Philip Talmadge's dissent in Burnet to
support the argument that we improperly substitute our judgment for that of the superior court. Dissent at 46-47.
But we note that former Justice Talmadge appeared on behalf of Hyundai and testified consistent with our rea-
soning in this case. He observed, ’

[P]laintiff's counsel, as experienced as they are in these matters, had to know that when they
failed to raise the issue [of supplementing Hyundai's discovery responses] in the Spring of 2005,
and instead waited until the fall before addressing the matter, they were creating their own di-

.lemma involving the pursuit of the [other similar incident] material on the one hand, and the abil-
ity to try the case as early as January of 2006.

CP at 3255.

950 Lastly, the trial court found that a continuance would not benefit Magana, but would benefit Hyundai. CP at.
5333. We disagree. The purpose of the trial process is to uncover the truth. State v. Thompson, 58 Wn.2d 598, 605, 364
P.2d 527 (1961). [*37] Allowing Magana to investigate the incidents of seat failure will shed light on whether Hyundai
manufactured and sold a defective product. Thus, further investigation is likely to assist in resolving the merits of Ma-
gana's case. %

22 The dissent contends that granting a continuance "places the burden on Magana, ... who must prepare again
for a lengthy trial," and would reward Hyundai by allowing it time to strengthen its case for trial. Dissent at 41.
But we believe these consequences were foreseeable when Magana sought to expand discovery on remand. Even
if Hyundai had fully disclosed incidents of seat back failure before the first trial, Magana's request for supple-
mental responses would have yielded at least six incidents involving Accents reported since the first trial. See
Exhs. 9, 36-40. Thus, Magana would have faced the costs of investigating the new incidents and preparing for

the second trial regardless of Hyundai's discovery violations and facing those costs now does not establish
prejudice. Furthermore, Magana failed to file a timely motion to compel Hyundai's answers in 2000, 2001, 2002,
or 2005. '

951 We conclude that the record does not support the trial court's findings that [*38] the evidence was now "stale"
and that a continuance would prejudice Magana's ability to try his case--only that he would be prejudiced in presenting
his case in January. If he tries to find experts and they are unable to analyze the evidence and would have been able to
analyze it if it had been provided earlier, then and only then could irrevocable prejudice be shown that may warrant the
trial court's usurpation of the right to trial and directing a verdict in Magana's favor.

952 While we agree that Hyundai's discovery violations warrant sanctions, * on this record the trial court's finding
that Magana "is severely prejudiced in going into a second trial" is unfounded. CP at 5331. Lesser sanctions here could
adequately address the goal of encouraging good faith compliance with discovery requests and timely trial preparation.
A default judgment is tantamount to awarding Magana a several million dollar verdict without requiring him to prove
his case. ** Absent substantial prejudice, such a sanction is contrary to law. See Burnet, 131 Wn.2d at 494.

23 The dissent points out that the choice of sanction is within the trial court's discretion and suggests that in re-
versing the trial court we [*39] substitute our judgment as to the appropriate sanction. Dissent at 37 n. 38, 43-
44, But the dissent fails to acknowledge that the choice of sanction is not without limits. A trial court lacks dis-
cretion to sanction a party by entering a default judgment unless the opposing party has been substantially preju-

“diced. Behr, 113 Wn. App. at 325. Because the trial court's finding of prejudice is unsupported by the evidence,
it lacked discretion to grant Magana a default judgment.

24 The dissent apparently faults Hyundai for failing to challenge the damages award on the first appeal, sug-
gesting that Hyundai could not have been "concerned about a damages award for over eight million dollars."
Dissent at 43, n. 44. We, by contrast, find it laudable that Hyundai did not discount the seriousness of Magana's -
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injuries by quibbling over the award. Instead, Hyundai limited its arguments on appeal to issues concerning
whether it was responsible for those injuries. See Magana, 123 Wn. App. at 319 (improper admission of expert
testimony likely affected the verdict). Certainly, we do not interpret its decision not to challenge the award as an
admission that the sum was so insignificant that a monetary [*40] sanction could not have sufficiently remedied
its failure to timely disclose discoverable materials.

953 Accordingly, we reverse the default judgment and remand for trial, subject to further discovery orders that al-
low adequate time to examine the additional information for relevance and admissibility and avoid prejudice to either
party by further delay.

IV. Grant of Prejudgment Interest

954 Hyundai claims that the trial court erred in awarding Magana prejudgment interest dating back to the date of
the verdict in the first trial. Br. of Appellant at 97-98. Claiming that Magana's counsel made an unreasonable argument
‘during the first trial, Hyundai asserts that "[it] should not be penalized for successfully pursuing appellate relief from
plain error invited by Magana's counsel.” Br. of Appellant at 98. We disagree.

955 "Prejudgment interest awards are based on the principle that a defendant 'who retains money which he ought to
pay to another should be charged interest upon it." Hansen v. Rothaus, 107 Wn.2d 468, 473, 730 P.2d 662 (1986) (quot-
ing Prier v. Refrigeration Eng'g Co., 74 Wn.2d 25, 34, 442 P.2d 621 (1968)); see also Jones v. Best, 134 Wn.2d 232,
242, 950 P.2d 1 (1998). Prejudgment interest [*41] is awardable when a claim is liquidated or readily determinable, as
opposed to an unliquidated claim. Hansen, 107 Wn.2d at 468. And a liquidated claim is one "where the evidence fur-
nishes data which, if believed, makes it possible to compute the amount with exactness, without reliance on opinion or
discretion." Prier, 74 Wn.2d at 32. Finally, this court reviews a trial court's award of prejudgment interest for an abuse
of discretion. Colonial Imports v. Carlton N.W., Inc., 83 Wn. App. 229, 921 P.2d 575 (1996).

956 Here, the trial court awarded prejudgment interest dating back to the date of the first verdict after relying on .
Hadley v. Maxwell, 120 Wn. App. 137, 84 P.3d 286 (2004). In Hadley, the plaintiffs sought interest on an unchallenged
damages award after the appellate court remanded the case for a new trial on liability only. 120 Wn. App. at 139-40. The
court concluded that "an unchallenged damages award on an unliquidated claim results in a liquidated claim for pur-
poses of a subsequent trial on liability alone." Hadley, 120 Wn. App. at 144. Here, there was no question that Magana's
claim was liquidated when the jury in the first trial awarded Magana over eight million dollars. Magana, 123 Wn. App.
at 313. [*42] Hyundai did not assign error to or challenge the damages award. Magana, 123 Wn. App. at 314. The sec-
ond trial was limited to liability issues. Magana, 123 Wn. App. at 319. And the trial court was not required to exercise
its discretion in calculating the claim for purposes of the default judgment. Thus, under Hadley, Magana was entitled to
prejudgment interest dating back to the date of the verdict in the first trial. * Therefore, the trial court did not abuse its
discretion.

25 The trial court also noted:

The court does not find an equitable basis for denial of interest as argued by Hyundai. Error
found by the Court of Appeals which resulted in reversal was made by the trial court, and was not
the result of unreasonable argument by plaintiff's counsel. In addition, the request for equity
would be outweighed by the court's finding of willful and egregious discovery violations by
Hyundai.

CP at 6001.

V. The Smiths

957 Next, Hyundai requests that we order the trial court to preclude the Smiths from taking part in the retrial on
condition that it dismiss its cross-claim against them for contribution. Br. of Appellant at 99.

958 In the first appeal, we affirmed the entry of a default judgment against [*43] the Smiths on the issue of negli-
gence. Magana, No. 29347-1-I1, slip op. at 7-8, 31 (2004) (unpublished portion), CP at 5461. Thus, the Smiths' liability
is established; however, any allocation of fault with Hyundai remains to be determined.

APPENDIX A



: Page 13
2007 Wash. App. LEXIS 2944, *

959 Under RCW 4.22.070(1)(b), * when a plaintiff is not at fault, any defendants at fault are jointly and severally li-
able for the plaintiff's injuries. Tortfeasors who are jointly and severally liable may seek contribution from other defen-
dants for any amounts paid that exceed their allocation of fault. RCW 4.22.040;* RCW 4.22.050. *

26 RCW 4.22.070(1)(b) provides: "If the trier of fact determines that the claimant or party suffering bodily in-
jury or incurring property damages was not at fault, the defendants against whom judgment is entered shall be
jointly and severally liable for the sum of their proportionate shares of the claimants [claimant's] total damages."

27 RCW 4.22. 040(] ) provides in relevant part: "A [*44] right of contribution exists between or among two or
more persons who are jointly and severally liable upon the same indivisible claim for the same injury, death or
harm, whether or not judgment has been recovered against all of any of them."

28 RCW 4.22.050(2) provides: "If the comparative fault of the parties to the claim for contribution has not been
established by the court in the original action, contribution may be enforced in a separate action, whether or not
a judgment has been rendered against either the person seeklng contrlbutlon or the person from whom contribu-
tion is being sought."

960 Hyundai argues that if it dismisses its cross—claim for contribution against the Smiths, "the Smiths would have
no interest in the allocation of fault between them and Hyundai" because the Smiths have limited assets. Br. of Appel-
lant at 99. But the Smiths are not parties to this appeal and we will not rule on their interest in the litigation when they
have not had the opportunity to be heard. We decline to consider Hyundai's argument here but do not preclude Hyundai
from raising the issue on remand.

VI. Remand to a New Judge

961 Finally, Hyundai argues that we should require a different trial court [*45] to preside on remand to avoid an
appearance of bias. Br. of Appellant at 85. Litigants are entitled to a judge that both is, and appears to be, impartial and
they must submit proof of actual or perceived bias to support an appearance of impartiality claim. Santos v. Dean, 96
Wn. App. 849, 857, 982 P.2d 632 (1999). .

962 Hyundai presents several arguments supporting its claims that the trial court appeared partial. Br. of Appellant
at 89-97. Magana challenges Hyundai's characterization of the trial court’s statements and rulings. Br. of Resp't at 56-59.
But Hyundai never sought to disqualify the trial court judge nor asked her to recuse herself. We think it prudent to allow
the trial court to consider Hyundai's arguments in the first instance on remand.

Quinn-Brintnall, J., concurs.
DISSENT BY: BRIDGEWATER, J.

DISSENT

163 Bridgewater, J. (dissenting) -- The majority holds that the evidence does not support the trial court's finding
that Magana was prejudiced by Hyundai's discovery violations in his ability to prepare for trial. Majority at 18. And
therefore, the majority does not examine the appropriateness of the sanction. But I would agree not only that Hyundai's
discovery violations were willful, [*46] but that Hyundai's discovery violations were prejudicial and that the default
judgment was an appropriate sanction. Because I would affirm the default judgment, I respectfully disagree with the
majority. %

29 I agree with the majority's analysis that interest on the damages in this case should run from the date of the
verdict in the first trial. .

964 I nevertheless agree with the majority that the record must show three things: (1) the willfulness of the discov-
ery violation; (2) the prejudice to the opposing party's ability to prepare for trial; and (3) whether a lesser sanction
would have sufficed. Burnet v. Spokane Ambulance, 131 Wn.2d 484, 494-95, 933 P.2d 1036 (1997); Snedigar v. Hod-
dersen, 114 Wn.2d 153, 169, 786 P.2d 781 (1990); Smith v. Behr Process Corp., 113 Wn. App. 306, 325, 54 P.3d 665
(2002). And I agree with the majority that we should not disturb the trial court's decision absent a clear abuse of discre-
tion. Mayer v. Sto Indus., Inc., 156 Wn.2d 677, 684, 132 P.3d 115 (2006); Burnet, 131 Wn.2d at 494.
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965 But an abuse of discretion occurs only when a decision is "manifestly unreasonable, or exercised on untenable
grounds, or for untenable reasons." Associated Mortg. Investors v. G.P. Kent Constr. Co., 15 Wn. App. 223, 229, 548
P.2d 558, [*47) review denied, 87 Wn.2d 1006 (1976). The trial court's decision rests on "untenable grounds" or is
based on "untenable reasons" if the trial court relies on unsupported facts or applies the wrong legal standard. * State v.
Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003). The trial court's decision is "manifestly unreasonable"” if "the court,
despite applying the correct legal standard to the supported facts, adopts a view 'that no reasonable person would take."
Rohrich, 149 Wn.2d at 654 (quoting State v. Lewis, 115 Wn.2d 294, 298-99, 797 P.2d 1141 (1990)).

30 A trial court would necessarily abuse its discretion if it based its rilling on an erroneous view of the law.
Wash. State Physicians Ins. Exch. & Ass'nv. Fisons Corp., 122 Wn.2d 299, 339, 858 P.2d 1054 (1993).

966 Here, where the trial court has weighed the evidence, our review is limited to examining whether the trial
court's decision rests on tenable grounds, i.e., whether substantial evidence supports the findings of fact. * Holland v.
Boeing Co., 90 Wn.2d 384, 390, 583 P.2d 621 (1978); See Morgan v. Prudential Ins. Co. of Am., 86 Wn.2d 432, 545
P.2d 1193 (1976). Substantial evidence is a sufficient quantity of evidence to persuade [*48] a fair-minded, rational
person of the truth of the declared premise. Holland, 90 Wn.2d at 390-91. Finally, and most importantly, we should not
substitute our judgment for that of the trial court. Seattle-First Nat'l Bank v. Brommers, 89 Wn.2d 190, 199, 570 P.2d

1035 (1977).

31 And erroneous findings that do not affect the validity of the court's legal conclusions are harmless. See Arm-
strong v. State, 61 Wn.2d 116, 118 n.3, 377 P.2d 409 (1962).

967 Thus, I disagree with the majority's conclusion that there is insufficient evidence to support the trial court's
findings of fact that Hyundai's willful discovery violations prejudiced Magana's ability to prepare for trial.

168 The majority faults Magana for requesting that Hyundai update its original discovery responses five months af-
ter our mandate issued and only four months before the scheduled trial date. Majority at 19. While neither I nor the ma-
jority know why Magana took this action when he did, we do know that he took this action only after finding a similar-
looking recliner mechanism from another Hyundai vehicle. CP at 4032-33. In fact, Magana notified Hyundai Motor
America (HMA) that:

Interrogatory No. 12 seeks identification of Hyundai [*49] vehicles that use the same or substantially
similar seat as the 1996 Hyundai. The response is that no other vehicles use a seat that is substantially
similar, We have a recliner mechanism from another Hyundai vehicle that looks identical. It appears
therefore that HMA's response was not accurate. Please check and update as necessary.

[Request for Production] no. 20 seeks documents relating to incidents of alleged seat back failure on
Hyundai products. The response that I have is now more than 5 years old. Moreover, it is limited to the
1995-1996 Accent. For purposes of discovery, it should not be so limited, especially since it is clear that
other Hyundai vehicles used the same recliner mechanism. Please check and update or amend the re-
sponse as necessary.

CP at 4032 (emphasis added). And Magana's counsel notified Hyundai Motor Company (HMC) that:
Interrogatory No. 11 seeks identification of Hyundai vehicles that use the same or substantially similar
seat as the 1996 Hyundai. The response is that no other vehicles use a seat that is substantially similar.
We have a recliner mechanism from another Hyundai vehicle that looks identical. HMC's response is not
accurate. Please check.

[Request [*50] for Production] No. 20 seeks documents relating to incidents of alleged seat back
failure on Hyundai products. The response that I have is now more than 5 years old. Moreover, it is lim-
ited to the 1995-1996 Accent. For purposes of discovery, it should not be so limited, especially since it is
clear that other Hyundai vehicles used the same recliner mechanism. Please check and update or amend
the response as necessary. '

CP at 4033 (emphasis added).
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169 Ultimately, in response to Magana's requests, Hyundai produced two documents relating to claims of alleged
seat back failure: (1) a 2002 complaint, filed in California, in which plaintiffs claimed that they were injured in part by
an allegedly defective 1999 Hyundai * front passenger seat; and (2) a 2000 notice of claim letter, in which an attorney
notified Hyundai that his client, a rear seat passenger in a 1985 Hyundai Excel, * was injured by an allegedly defective
driver's seat. CP at 4054-60. These documents are summarized as follows:

Date * Name Model Year Model
09/08/2000 Dowling 1995 Elantra
07/24/2002 Bobbitt 1999 Accent

32 Hyundai's counsel noted that this vehicle was an Accent. CP at 4053.
33 Hyundai's counsel noted this vehicle was actually a [*51] 1995 Elantra. CP at 4053.
34 Insome unknoWn number of cases, these dates may refer to when the other similar incidents occurred, not

when Hyundai became aware of the other similar incidents. CP at 4866-67; Ex. 48.

170 But clearly, Hyundai's responses and answers to Magana's discovery requests were misleading, evasive, and in-
complete. After all, in response to the trial court's order, Hyundai then produced numerous other documents relating to
legal claims and consumer complaints. CP at 1027, 2354; Ex. 48. These documents are summarized as follows:

Date Name Model Year Model
12/04/1987 Contini 1987 Excel
04/25/1988 Hogle - 1988 Excel
05/04/1988 . Mak 1987 Excel
12/05/1988 Reed 1987 - ‘ Excel
06/03/1992 McElligatt 1990 Sonata
08/04/1992 . Gowanny 1986 Excel
10/27/1993 Harris 1987 Excel
04/23/1994 Stewart 1989 Excel
04/25/1994 Zhang Ni - 1988 Excel
04/28/1994 Guy 1990 ‘ Excel
05/19/1994 - Vincent 1988 Excel
10/07/1995 Schiller 1989 Excel
11/08/1995 Enriquez 1989 Sonata
11/09/1995 Nunez 1992 Excel
11/21/1995 Miller 1989 : Excel
12/18/1995 . DeJesus 1994 Excel
06/03/1996 Chittick 1994 Excel
10/31/1996 Holcomb 1992 : Excel
12/16/1996 Cain 1993 Scoupe
07/10/1997 - Randall 1993 Sonata
09/04/1997 Salizar 1995 Accent
02/06/1998 Martinez 1995 Accent
03/09/1998 McQuary 1997 Accent
05/04/1999 " Trudeau 1993 Sonata
04/29/2000 ' Urice . 1994 Elantra
09/01/2000 Wagner 1999 Accent
12/18/2001 Pockrus 1999 Accent
01/19/2002 Powell 1999 Accent
12/10/2002 McKinney 1998 Sonata
06/28/2002 * Whittiker 1996 Accent
04/16/2003 McDaniel 2000 ‘ Elantra
09/23/2003 Ironside 2000 Elantra
01/08/2004 Sanchez 2000 . Elantra
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Date Name Model Year Model
06/09/2004 Harper 1999 Accent
['k 52] 35

35 Hyundai notes that the vehicle identification number is actually for a non-Accent car. Br. of Appellant at 40.

971 CP at 2354; Ex. 48.

972 Thus, the fault should lie with Hyundai, not Magana. Under CR 26(e)(2), Hyundai had the duty to fully dis-
close its documents. See Thompson v. King Feed & Nutrition Serv., Inc., 153 Wn.2d 447, 462, 105 P.3d 378 (2005);
Seals v. Seals, 22 Wn. App. 652, 654, 590 P.2d 1301 (1979). After all, CR 26(e)(2)(4) requires a party, who obtains in-
formation that a discovery response was incorrect when made, to amend the response to reflect the correction. Thomp-
son, 153 Wn.2d at 462; Seals, 22 Wn. App. at 654. And CR 26(e)(2)(B) requires a party, who obtains information that a
discovery response is no longer true, to amend the response to reflect the truth. Thompson, 153 Wn.2d at 462; Seals, 22
Wn. App. at 654. Finally, under CR 26(e)(2)(B) "a failure to amend the response [may be] in substance a knowing con-
cealment.” :

973 And if a party disagrees with the scope of production, or wishes not to respond, it must move for a protective
order. Johnson v. Mermis, 91 Wn. App. 127, 133, 955 P.2d 826 (1998). It cannot withhold discoverable materials. Wash.
State Physicians Inc. Exch. & Ass'nv. Fisons Corp., 122 Wn.2d 299, 354, 858 P.2d 1054 (1993); [*53] Johnson, 91
Wn. App. at 133. A party's failure to comply with these rules may not be excused on grounds that the discovery sought
is objectionable. CR 37(d); see also Johnson, 91 Wn. App. at 133-34. Under CR 37(a)(3), "an evasive or incomplete
answer is to be treated as a failure to answer." (Emphasis added). And under CR 37(d), "an evasive or misleading an-
swer is to be treated as a failure to answer." (Emphasis added).

974 Here, Hyundai never supplemented its responses, even though they were either incorrect when made or no
longer true. And while the majority questions Magana's motives for requesting that Hyundai update its original discov-
ery responses five months after our mandate issued and only four months before the scheduled trial date, majority at 19,
our Supreme Court has stated the following rule:

[W1here a party to an action, in clear and unambiguous terms under oath, asserts the existence or non-
existence of a fact whereof such party has knowledge, or in the ordinary course of affairs would be ex-
pected to have knowledge, the adverse party may rely on such statements and, in the exercise of reason-
able diligence, is not required to look behind the statements.

Kurtzv. Fels, 63 Wn.2d 871, 875, 389 P.2d 659 (1964); [*54] see also Seals, 22 Wn. App. at 656. Thus, we can hardly

_fault Magana for relying on Hyundai's unambiguous, albeit evasive and/or incomplete, responses from 2000 until 2005.
The majority claims, "It was Magana's choice to pursue additional discovery shortly before trial." Majority at 23. But it
was Hyundai's responsibility to timely answer and supplement its discovery answers. See Gammon v. Clark Equip. Co.,
38 Wn. App. 274, 282, 686 P.2d 1102 (1984), aff'd, 104 Wn.2d 613, 707 P.2d 685 (1985). If Hyundai had fulfilled its
responsibilities and duties under CR 26 and CR 37, even after our remand, the majority would not be questioning Ma-
gana's actions.

975 But in determining whether Magana was prejudiced by Hyundai's actions, the majority once again questions
Magana's actions, stating, "[W]e must take into account the plaintiff's choice of strategy in pursuing the case. ... It was
Magana's choice to pursue additional discovery shortly before trial. ... [I]t is unclear why he requested additional evi-
dence if the time required to investigate would have substantially prejudiced his case." Majority at 22-23 (footnote omit-
ted).

976 And again, the majority faults Magana when it should fault Hyundai. [*55] Hyundai failed to disclose its
documents before the second trial. Hyundai failed to disclose its documents after Magana requested it to do so. And,
even after the trial court's order, Hyundai failed to timely and fully disclose its documents. ** CP at 1027, 2354; Ex. 48.

‘36 Hyundai finished producing the documents on J. émuary 6, 2006, after Magana had moved for a default
judgment. CP at 1027, 2307-46, 2354, 4792-93; Ex. 48.
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977 Nevertheless, the majority still notes, "‘Hyundai complied with the trial court's order to compel production."
Majority-at 20 n.18. And the majority seems to imply that absent a failure to comply with a trial court's discovery order,
sanctions against Hyundai are inappropriate. Majority at 20 n.18. But I note that Washington law is otherwise.

178 A discovery order as provided in CR 37(a) and () is not necessarily a prerequisite to enforcement of the sanc-
tions in CR 37(d). See Pamelin Indus., Inc. v. Sheen-U.S.A., Inc., 95 Wn.2d 398, 401, 622 P.2d 1270 (1981). Our Su-

preme Court has summarized CR 37 as follows:

Thus, it can be seen the rule provides two alternative sources of authority for granting sanctions under
CR 37(b)(2). They are: (1) failure of a party to comply with [*56] an order entered pursuant to CR 37(a);
and (2) failure of a party to respond to a request for discovery under CR 33 or CR 34.

Pamelin, 95 Wn.2d at 401; see also Charter House Ins. Brokers, Ltd. v. N. H. Ins. Co., 667 F.2d 600, 604 (7th. Cir.
1981) (under FRCP 37(d), the court may impose sanctions directly, without first issuing an order to compel discovery);
Robison v. Transamerica Ins. Co., 368 F.2d 37, 39 (10th Cir. 1966) (it is generally agreed that FRCP 37(d) permlts an
immediate sanction against parties for their willful failure to respond to dlscovery requests).

979 While fair and reasoned resistance to discovery is not sanctlonable, it is the misleading nature of Hyundai's re-
sponses that is contrary to the purposes of discovery and most damaging to the fairness of the litigation process. See
Fisons, 122 Wn.2d at 346. And requiring Magana to disrupt his trial presentation to accommodate Hyundai would re-
ward noncompliance. Gammon, 38 Wn. App. at 282.

980 In fact, in support of his motion for a default judgment, Magana argued:

Obviously plaintiffs in this case have little time to develop the evidence that has been supplied to them
just weeks before trial. There is little chance to obtain [*57] the available information from the injured
people or from their attorneys. There is little time for experts in this case to do a thorough review of the
accidents produced to date or data assembled by plaintiff's attorneys. There is no time to note up deposi-
tions of the injured parties. Indeed, the discovery cutoff in this case has already run--and ran just days af-
ter the initial documents were produced to plaintiff. All of this puts plaintiff at a serious and perhaps in-
surmountable disadvantage.

CP at 2335,

981 This case is not one where Hyundai's evasive and/or incomplete answers affected only one or two issues on
remand. On remand, the sole issue was whether Hyundai was liable for the allegedly defective occupant restraint sys-
tem. Magana v. Hyundai Motor Am., 123 Wn. App. 306, 319, 94 P.3d 987 (2004). Thus, Magana's trial preparation nec-
essarily centered around investigating the requested documents. ¥ And many factors in this case support the trial court's
finding that Magana was prejudiced by Hyundai's actions. These factors include: (1) the evasive and/or incomplete na-
ture of Hyundai's answers to Magana's discovery requests; (2) the proximity of the trial date and the effect Hyundai's
[*58] answers would have on Magana's claims and Hyundai's defenses; (3) the requested documents were primarily
within Hyundai's knowledge and control; (4) the nature of the action, i.e., simply whether Hyundai was liable for the
allegedly defective occupant restraint system; and (5) the materiality of these documents to Magana's proper preparation
for trial. See, e.g., Associated Mortg. Investors, 15 Wn. App. at 229-30. * In other words, Hyundai's actions prevented
Magana from timely discovering essential facts and evidence pertammg to the litigation. See, e.g., Associated Mortg.
Investors, 15 Wn. App. at 230.

37 The parties refer to this discovery evidence as "[o]ther similar incidents" or OSI. As Hyundai notes, it "is a
term of art in the products liability field familiar to practitioners." Br. of Appellant at 12 n.6.

38 Although the majority is correct that we used these factors in Associated Mortgage Investors to consider the
appropriateness of a sanction, majority at 20 n.18, these factors are just as relevant here in considering whether
Magana was prejudiced by Hyundai's actions.

982 Hyundai even suggests that "there is a very good chance that most--perhaps a/l--of the OSI's at issue would
[*59] not be admissible at trial.” Br. of Appellant at 79. While Hyundai focuses on whether its discovery violations were
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material, i.e., will probably change the result of the trial, the trial court properly focused on whether Hyundai's discov-
ery violations "substantially prejudiced the opponent's ability to prepare for trial." Burnet, 131 Wn.2d at 494; Roberson
v. Perez, 123 Wn. App. 320, 336, 96 P.3d 420 (2004), review denied, 155 Wn.2d 1002 (2005).

183 It may very well be that timely and complete answers to Magana's interrogatories and requests for production
would have made no difference. And it may very well be that effective investigation would have made no difference.
But that is not for us to decide. * See Gammon, 38 Wn. App. at 282.

39 As Washington courts have repeatedly stated in affirming a trial court's order of a new trial as a remedy for
a discovery violation: :

[1]t cannot be stated with certainty that all of this would have changed the result of the case.
But, as said by the Supreme Court, a litigant who has engaged in misconduct is not entitled to
"the benefit of calculation, which can be little better than speculation, as to the extent of the
wrong inflicted upon his opponent." [*60] Minneapolis, St. Paul & [Sault Ste.] Marie Ry. Co. v.
Mogquin, [ ] 283 U.S. 520, 521-522, 51 S. Ct. 501, [] 75 L. Ed 1243 [(1931)].

Gammon, 38 Wn. App. at 282 (quoting Seaboldt v. Pa. R.R. Co., 290 F.2d 296, 300 (3d Cir. 1961).

984 In Behr, a case in which we found that the trial court properly entered a default judgment against a defendant
for failing to disclose documents and information, we quoted with approval the trial court's explanation for finding that
the plaintiffs were prejudiced:

I conclude that the discovery violations complained of suppressed evidence that was relevant, because
it goes to the heart of the plaintiffs' claims, and it supports them. It's relevant in that it goes to the heart of
the defenses raised by Behr, because it undermines them. The discovery violations here prevented the
plaintiffs from doing what the law really allows them to do, and that's to follow up on leads from devel-
oped facts. They were off in one direction when they should have been working in another, and the only
reason is they didn't know that the other existed.

The evidence that has been discovered and the implications from that evidence that has been discov-
ered in the last week or so [*61] is highly important. As I said, it bolsters the plaintiffs' case, it under-
mines positions that the defendant has taken, it suggests that the plaintiffs' problems may have a more
particular cause, ... it casts doubt on the discovery that has gone on before, it affects the work that the ex-
perts have done, at least the plaintiffs' experts. '

... Perhaps nothing in the discovery of this case is as important as what was not disclosed.

Behr, 113 Wn. App. at 325-26.

185 Here, I would similarly conclude that Hyundai's actions suppressed documents and information that were rele-
vant, as they go to the heart of the issue on remand, i.e., whether Hyundai was liable for the allegedly defective occu-
pant restraint system. Hyundai's actions have prevented Magana from "doing what the law really allows [him] to do,
and that's to follow up on leads from developed facts." Behr, 113 Wn. App. at 325. Magana was "off in one direction
when [he] should have been working in another [direction]." Bekr, 113 Wn. App. at 325. The documents potentially
bolster Magana's case while potentially undermining Hyundai's case. "[They] cast[ ] doubt on the discovery that has
gone on before." Behr, 113 Wn. App. at 325. And, given [*62] the number of documents that were suppressed,
"[p]erhaps nothing in the discovery of this case is as important as what was not [initially] disclosed." Bekr, 113 Whn.
App. at 325. Finally, even if Magana were able to begin an investigation into these documents, it still does not alleviate
the prejudice that Hyundai caused by withholding 1nformat10n that was relevant to Magana's theory of causation. * See
Behr, 113 Wn. App. at 326. »

40 The majority implies that Hyundai timely produced the documents in compliance with the trial court's order.
Majority at 20 n.18. But belated compliance with discovery orders does not necessarily preclude the imposition
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of sanctions. See N. Am. Watch Corp. v. Princess Evmine Jewels, 786 F.2d 1447, 1451 (9th Cir. 1986). "Last-
minute tender of documents does not cure the prejudice to opponents nor does it restore to other litigants on a
crowded docket the opportunity to use the courts." N. Am. Watch Corp., 786 F.2d at 1451.

186 Nevertheless, the majority concludes that "further investigation is likely to assist in resolving the merits of Ma-
gana's case." Majority at 23-24 (footnote omitted). Thus, the majority faults the trial court for imposing a default judg-
ment, [*63] suggesting that it should have imposed a continuance. Majority at 23-25. Essentially, the majority ques-

-tions the trial court's discretion in imposing a default judgment.

987 But the question, of course, is not whether we would have dismissed the action; it is whether the trial court
abused its discretion in so doing. Nat'l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 642, 96 S. Ct. 2778,
49 L. Ed. 2d 747 (1976). It is proper to leave that determination to the trial court because it has "'tasted the flavor™ of
the litigation and is in the best position to make that determination. ** Burnet, 131 Wn.2d at 509 (Talmadge, J., dissent-
ing) (quoting Watson v. Maier, 64 Wn. App. 889, 896, 827 P.2d 311 (citations omitted), review denied, 120 Wn.2d 1015
(1992)). And in making that determination, the trial court should consider whether the requested documents go to a dis-
positive issue in the case and whether the party seeking discovery may be protected by imposition of a sanction short of
dismissal. See Vickers v. Kansas City, 216 Kan. 84, 93, 531 P.2d 113, 121 (1975).

41 The language of CR 37 compels the conclusion that the trial court has the discretion to choose the most ap-
propriate [*64] sanction suitable to the history and circumstances of the case before it. See Vickers v. Kansas
City, 216 Kan. 84, 91, 531 P.2d 113, 119 (1975).

188 While the trial court should impose the least severe sanction sufficient to serve the purpose of the particular
sanction, Burnet, 131 Wn.2d at 494, 497-98, we should not require the trial court to sequentially impose lesser sanctions
before imposing the ultimate sanction of dismissal. See Mallard's Pointe Condo. Ass'n, Inc. v. L & L Investors Group,
LLC, 859 N.E.2d 360, 364 (Ind. Ct. App. 2006). Instead, the sanction simply should be proportional to the nature of the
discovery violation and the surrounding circumstances. Rivers v. Wash. State Conference of Mason Contractors, 145
Wn.2d 674, 695, 41 P.3d 1175 (2002). " [Burnet] establishes a gauge for determining disproportionate sanctions." Riv-
ers, 145 Wn.2d at 695. :

989 Here, the trial court noted that a continuance would be unfair to Magana and would not puhish Hyundai. CP at
5333. The trial court explained:

69. Continuance. The second possible sanction, which was the sole sanction proposed by defendants, -
is a continuance. Sanctions for discovery violations are not intended to reward the party who [*65] has
committed the violations. Defendant Hyundai has sought a continuance in this case previously, which
has been denied by the Court. The motion for a continuance would not remedy the staleness of the evi-
dence in question; it would not remedy the difficulty of the Court in addressing these issues; it would in-
volve further substantial costs to the parties in terms of analyzing the evidence with respect to their ex-
perts; it would involve substantial duplication of effort which ... previously had been done in preparation
and re-preparation for this trial. A continuance would only exacerbate that situation. It would not benefit
the plaintiff, it would benefit the defendant. Therefore, a continuance is not an appropriate remedy.

CP at 5333.

190 Certainly, there is "a clear record of delay or contumacious conduct" by Hyundai. See Durham v. Fla. E. Coast
Ry. Co., 385 F.2d 366, 368 (5th Cir. 1967). After all, the facts show that Hyundai's noncompliance was due to its cal-
lous disregard for Magana's discovery requests, not due to its inability to comply. And I agree with the trial court that
granting a continuance is not an appropriate remedy.

91 Here, a continuance places the burden on Magana, the [*66] innocent party, who must prepare again for a
lengthy trial.See Lampard v. Roth, 38 Wn. App. 198, 201, 684 P.2d 1353 (1984). "Such preparation is costly to the par-
ties, risks the loss of much of the original trial preparation, and burdens the other litigants on the court's trial calendar."
Lampard, 38 Wn. App. at 201. Thus, a continuance that would allow Magana to investigate the documents and informa-
tion would hardly be a satisfactory resolution of the problem. Lampard, 38 Wn. App. at 201; see also Behr, 113 Wn.
App. at 329-30.
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192 Moreover, a continuance effectively rewards Hyundai's noncompliance by allowing it a further opportunity to
investigate the documents and refine its own trial strategy. “ But such a result would go against the very purposes of
discovery sanctions. As our Supreme Court stated in Fisons, "The purposes of sanctions orders are to deter, to punish, to
compensate and to educate." Fisons, 122 Wn.2d at 356. "The sanction should insure that the wrongdoer does not profit
from the wrong." Fisons, 122 Wn.2d at 356. And "[i]n fashioning an appropriate sanction, the trial judge must of neces-
sity determine priorities in light of the deterrent, punitive, compensatory, and educational [*67] aspects of sanctions as
required by the particular circumstances." Miller v. Badgley, 51 Wn. App. 285, 303, 753 P.2d 530 (emphasis added),
review denied, 111 Wn.2d 1007 (1988).

42 And a continuance would effectively overrule the trial court's earlier decision denying Hyundai's motion for
a continuance, in which Hyundai noted that one of its trial attorneys, who had been selected because of his ex-
perience in accident reconstruction, occupant kinematics, and seat back design issues, was unable to prepare for
trial because of family problems. RP (Jan. 13, 2006) at 63-64, 70.

993 Clearly, given the particular circumstances in this case, the trial court determined that a continuance would not
deter, punish, or educate Hyundai. # CP at 5333. And the trial court's decision is fully supported by the record. There-
fore, because "[rlesolution of these matters lies within the informed discretion of the trial court," Miller, 51 Wn. App. at
304, we should not disturb the trial court's decision. See Associated Mortg. Investors, 15 Wn. App. at 229.

43 Tt is true that Magana sought to amend his complaint to add additional claims against Hyundai. CP at 4293-
94. But Magana sought to amend his complaint only [*68] after Hyundai disclosed its documents in response to
the trial court's order. CP at 4293-94. And when it became clear that Hyundai was seeking a continuance on ac-
count of their previous actions, Magana withdrew his motion to amend his complaint. RP (Jan. 13, 2006) at 62.

94 Moreover, the trial court also considered imposing other lesser sanctions; but ultimately, it rejected each in fa-
vor of a default judgment. CP at 5332-35. The trial court explained why it did not impose a financial sanction as fol-
lows:

67. Monetary Fine. A monetary fine is a sanction considered by this Court. It would in some sense
address the costs that have been incurred in connection with these proceedings regarding discovery viola-
tions and could serve the purposes of punishment and the other purposes of sanctions. It is very difficult
to know what monetary amount would be appropriate in such case. Hyundai is a multi-billion dollar cor- -
poration. This is documented in Exhibit 23 to Peter O'Neil's declaration.

68. A monetary sanction would not in any way address the prejudice to the plamtxff or to the judicial
system. Much of the OSI seat back failure evidence is irretrievable at this point, and there is no way that
[*69] it can be adequately addressed by either the experts or by the Court or by a jury if it were to review
it. A monetary fine would do nothing to serve the search for truth and justice, which is the purpose of this -
Court. The Court rejects this as an adequate sanction.

CP at 5332-33. Essentially, the trial court found that a monetary fine would not rectify Hyundai's the wrong; instead, it
would simply set a price on it. *

44 1 also note that Hyundai did not assign error to or challenge the damages award after the first trial, even
though the damages award was for over eight million dollars. Magana, 123 Wn. App. at 313-14. It is hard to
imagine Hyundai being concerned about any financial sanction if it was not concerned about a damages award
for over eight million dollars. Otherwise, any financial sanction less than eight million, which was the result of
the default judgment in this case, would simply encourage Hyundai to embrace its tactics of evasion and delay.

195 And we have agreed that a financial sanction may not always be a sufficient sanction, considering the nature of
the discovery violation and the surrounding circumstances. In Behr, we relied on the trial court's explanation that [*70]
a financial sanction "punishes the defendant to some extent, but it doesn't determine the plaintiffs' damages. It doesn't do
anything to resolve the reason the plaintiffs came to court in the first place." Behr, 113 Wn. App. at 329 (quotations
omitted); see also Gammon, 38 Wn. App. at 282 ("Far from insuring that a wrongdoer not profit from his wrong, mini-
mal terms would simply encourage litigants to embrace tactics of evasion and delay."). *
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45 See also G-K Props. v. Redevelopment Agency of City of San Jose, 577 F.2d 645, 647 (9th Cir. 1978),
wherein the Ninth Circuit Court of Appeals relied on the district court in noting that "to impose a fine would
merely 'introduce into litigation a sporting chance theory encouraging parties to withhold vital information from
the other side with the hope that the withholding may not be discovered and, if so, that it would only result in a
fine."

196 The trial court also explained why it did not impose other sanctions as follows:

70. Other Sanctions Short of Default. There are cases in which a number of other sanctions have
been appropriate to the particular facts of the case. The Court ultimately determined that neither party
was suggesting that other [*71] remedies would be particularly appropriate or workable in this case. ...
There are no counterclaims in this case and many issues, such as the allegation of contributory fault by
plaintiff, were already decided and affirmed by the Court of Appeals. The Court has analyzed whether it
might be appropriate to admit into evidence the OSIs in some manner or to admit some of them. Proceed-
ing to trial as scheduled would be highly prejudiced by the admission of some or all of the evidence
which has now been disclosed. It would be difficult to discuss this evidence. Plaintiff has not had the
time to develop it; it cannot be developed as to many of the facts and circumstances involved in OSIs of
seat back failures. Hyundai has asserted the defendant should have the opportunity to challenge those
OSIs, to conduct discovery and, at the very least, to examine the facts of those OSIs, and to address this
newly disclosed information. Ultimately both plaintiffs and defendants agreed that admitting OSI evi-
dence without examination or challenge would not be a workable or appropriate remedy in this case. ... It
is therefore not an adequate or workable sanction.

CP at 5333-34.

997 Again, I agree with the [*72] trial court that these other sanctions are not an appropriate remedy. “ At the evi-
dentiary hearing, Magana's counsel dismissed the feasibility of simply admitting into evidence all or some of the OSIs,
arguing that "[the] experts do not have adequate time to prepare and analyze and testify about these OSIs. They come in,
sure, but then what? An expert can't really analyze them in relationship to the accident in this case, doesn't have time."
RP (Jan. 19, 2006) at 41. Magana's counsel continued, "Only Hyundai's version of events is available." RP (Jan. 19,
2006) at 41. Finally, Magana's counsel emphasized, "So, these only show Hyundai's version of events, essentially are
their Hyundai documents, not documents we could independently obtain. That's not going to be available to this jury,
even if you tell them these facts are established." RP (Jan. 19, 2006) at 42.

46 The imposition of a lesser sanction would merely add to the frustration and delay. See Mulroe v. Angerman,
492 N.E.2d 1077, 1079 (Ind. Ct. App. 1986).

998 And even Hyundai's counsel argued against simply admitting into evidence all or some of the OSIs. RP (Jan.
19, 2006) at 87-88, 92. Hyundai's counsel argued, "Let's take this [*73] again. All OSIs go into evidence? All OSIs?

" Were there Rule 403 risks involved here? You're willing to let all of these in, ... where they make no attempt to demon-

strate--and we didn't hide these facts from them about, you know, engineering facts." RP (Jan. 19, 2006) at 87. Hyun-
dai's counsel continued:

Let's take their theory of the gold standard seriously. If this is the gold standard, you guarantee an un-
fair trial. You guarantee it. The risk of confusion isn't a risk any more. It's guaranteed. I don't see how
they can be managed. ... We don't get to challenge foundation or anything else.

If that can't work, they say no defense cross-examination argument or ability to contradict OSI evi-
dence or seat back test evidence. And they say the Court is to instruct the jury that Hyundai violated its
discovery obligations by withholding OSI documents? Stop. What has that got to do with the gold stan-
dard?

RP (Jan. 19, 2006) at 87-88. Finally, Hyundai's counsel clearly stated, "I think admitting this massive OSI evidence is a
guarantee that the problems under Evidence Rule 403 are going to occur. It's tantamount to a default, Your Honor. Ad-
mitting all the OSI evidence is tantamount to a default. [*74] We might as well skip the trial.” RP (Jan. 19, 2006) at 92.
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199 Here, the trial court "tasted the flavor" of the litigation and its decision not to impose these other sanctions is
fully supported by the record. See Burnet, 131 Wn.2d at 509 (Talmadge, J., dissenting) (quotations and citation omit-
ted)). "As the trial court properly set forth its reasons on the record and those reasons are neither unreasonable nor un-
tenable, its decision to grant the default judgment was within its broad discretion." Behr, 113 Wn. App. at 330 (emphasis
added). I note: :

Trial courts are on the front lines of our civil justice system, dealing with sometimes recalcitrant attor-
neys and the myriad considerations of prosecuting a case. The trial courts develop intimate knowledge of
cases from such involvement and they should be permitted to manage the discovery process. We should
not disturb such management unless the record indicates the trial court has clearly abused its discretion.

Burnet, 131 Wn.2d at 512 (Talmadge, J., dissenting).
100 Furthermore, the Supreme Court has warned against substituting our judgment for that of the trial court:

There is a natural tendency on the part of reviewing courts, properly employing [*75] the benefit of
hindsight, to be heavily influenced by the severity of outright dismissal as a sanction for failure to com-
ply with a discovery order. It is quite reasonable to conclude that a party who has been subjected to such
an order will feel duly chastened, so that even though he succeeds in having the order reversed on appeal
he will nonetheless comply promptly with future discovery orders of the district court.

But here, as in other areas of the law, the most severe in the spectrum of sanctions provided by stat-
ute or rule must be available to the district court in appropriate cases, not merely to penalize those whose
conduct may be deemed to warrant such a sanction, but to deter those who might be tempted to such
conduct in the absence of such a deterrent. If the decision of the Court of Appeals remained undisturbed
in this case, it might well be that these respondents would faithfully comply with all future discovery or-
ders entered by the District Court in this case. But other parties to other lawsuits would feel freer than we
think Rule 37 contemplates they should feel to flout other discovery orders of other district courts.

NHL, 427 U.S. at 642-43.
9101 Finally, I note that:

Too [*76] often, cases in which trial court judges exercise firm case management are reversed by this
Court or other appellate courts. Unfortunately, the majority opinion sends the message to trial court
judges that this Court gives only lip service to strong case management by trial judges. This Court should
instead send a resounding message to trial courts, lawyers, and parties: we do not condone "obstrepet-
ous" conduct of counsel, we support firm case management by Washington's trial judges, and we will not
permit litigation to languish forever in our courts. :

Burnet, 131 Wn. App. at 513 (Talmadge, J., dissenting).

9102 Therefore, based on the egregious nature of Hyundai's willful and evasive tactics in responding to Magana's
discovery requests, I would find that the trial court was well within its discretion to grant the default judgment. Thus, I
would affirm the default judgment.
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~* SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY
JESSE MAGARNA,

: - NO. 00-2-00553-2
Plaintiff, B :
' FINDINGS OF FACT AND
V., ' ' : CONCLUSIONS OF LAW RE:

HYUNDAI MOTOR AMERICA: HYUNDAI
MOTOR COMPANY: and RICKY and ANGELA
SMITH, husband and wife,

Defendants,

15 |I"

.. DEFAULT JUDGMENT

Pursuant to various motions filed by the parties and based upon the pleadmgs of record .

identified herein, and the evxdenhary hearing whmh this Court held on January 17, 18, 19 and 20,

2006, the Court hereby makes the following Findings of Fact and Concluslons of Law in

granting the plaintiff’s motion for default judgment againat the I-Iyundai defendants. |

FINDINGS OF FACT

I Procedural History and Materials Reviewed

1.  This Cowrt has presided over this case on 2 pre-assigned basis since filing of the

Complaint on February 8, 2000, with the first order entered on February 22, 2000, The Court

FINDINGS OF FACT AND CONCLUSICNS OF LAW
RE: DEFAULT JUDGMENT -1

- 200 Sccond Avenie West
Cantita WA APTIO_ATNA
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presided over all pre-trial hearings and trial in June-July 2002, This Court also presided over all
hearings since remand ﬁom the Court of Aﬁpeals by Amended Mandate received April 11, 2005,

2, The Court i;v. familiar with the facﬁs .of this accident, with the proof adduced by the
plaintiff in support of his liability and causation and damages case, with the defensé offered by
the defe.ndantfs, and with the testimo.n}; of all of the witnesses who t'estiﬁe& in the first mal The
record is e#tensiv‘e, the Sﬁperior C.ourt: file consisting at this time of 22 volumes o.ve.r 600
pleadings, plus several hundred exhlbits. .

3. The Coutt rewewed pleadings, heard oral argument and conducted an ewdeutmry

{ hearing on Pl_mnuff’s Motion for Sanctions Pursuant to CR 37(b) and (d) concerning discovery

violations alleged by the plaintiff to have been committed by the Hyundai defendants in this

case.

4 ﬁaxﬁcular, the Court has read and reviewed the following pleadings, declarations
and exhibits in making these Findings of Fact and Conclusions of Law:

A Motion To Compel Discovery of Other Similar Incidents from ~ Filed: 10-27-05
Defendants Hyundai Motor Company (“HMC”) and Hyundai Motor - ‘
America (“HMA”) and Certification of Counsel re: Compliance
Conference :

Declaration of Paul Whelan
Declaration of Stephen Syson -

B Hyundai Motor America and Hyundai Motor Company 5 Opposmon 11-2-05
to Plaintiff’s Motion To Compel :
Declaration of Jeffrgy Austin
Declaration of David Blaisdell

C  Plaintiff’s Reply to Defendants Hyundai Motor Axnerlca and Hyundai  Filed: 11-4-05
Motor Company's Oppositioi to Plaintiff’s Motion Te Compel '
Discovery of Other Similar Incidents .

Declaration of Alisa Brodkowitz

D' Hyundai Letterre Proposed Order . " Dated 11-9-05 -

B Order Shortening Time and authonzmg Plaintiff’s Motien to Enter 11-10-05

Order Hearing (Proposed)
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STRITMATTER KESSLER WI{ELAN WITHEY co:,ucc:.no 0000053’] 2
APPENDIX B



10

11 |
12

13

14

15

16
17

18

19 §

20
21

22

23

a-

: .Plaintiff’s Letter concerning Entry of a Discovery Or&er

Hyundal s Letter Response N

Order Granting Plaintiffs Motion to Compel Defendant Discovery of
Other Similar Incidents From Defendant Hyundai Motor Company and -
Hyundai Motot America -

Defendants Hyundai Motor America and Hyundai‘Motor Company's

. Motion for Reli¢f From November 18, 2005 Order Granting Plaintiff's

Motion to Compel

Plaintiff's Opposition to Hyundai's Motion for Relief From the Court's
Order Compelling Production of Other Similar Incidents

Motion To Compel Defendant Hyundai's Testimony on Other
Incidents.

- Declaration of Peter O'Neil

Defendants Hyundai Motor America and Hyundai Motor Company’s
Opposition to Plaintiff’s Motion to Compel filed December 20, 2005
Declaration of Jeffrey D, Austin in Support of Opposition to Plaintiff's.
Motions to Compel filed December 20, 2005 '

PlaintifPs Reply -- Motion to Compel Defendant Hyundm 5
Tcstlmcny on Other Incidents

Order- Granting Plaintiff's Motion to Compel Def‘endant Hyundal 8
Testimony on Other Incidents

Plaintiff”s Motion For Sanctions Pursuant To CR 37(b) and (d)

Memorandum In Support Of Motion For Sanctions Pursuant to CR37 .

Declaration of Paul W. Whelan In Support of Motion for Sanctions for
Discovery Abuse

Declaration Peter- O'Neil in Support of Motion for Sanctions
Declaration of Lawrence Baron Regarding Other Similar Incidents
Deglaration of Justice Robert Utter in Support of Plaintiff's Motion for
Imposition of Sanctions

- Declaration of Thomas J. Greenan in Support of Plaintiff's Motion for

Sanctions :
Declaration of Joseph Lawson Burton, M D. .
Declaration of Stephen Syson -

Memorandum of Hyundai Motor America and Hyundai Motor
Company in Opposition to Plaintiff’s Motion for Sanctions
Declaration of Jeffrey D, Austin in Oppositlon to Motion for Sanctions
Declaration of Heathcr K. Cavanaugh in Opposmon to Motion for
Sanctions

Declaration of M:chael B, King in Opposition to Motion for Sanctions

‘Declaration of David D, Swartling in Opposition to Motion for

Sanctions

| FINDINGS OF FACT AND CONCLUSIONS OF LAW

RE: DEFAULT JUDGMBNT 3

" Dated: 11-14-05

Filed: 11-18-05
Dated: 11-16-05
Granted: 11-18-05

12-1-05

12-14-05

‘Filed: 12-21-05

$12-28-05

Filed 12-29-05

- Granted: 12-30-05

Filed: 12-23-05

1-6-06
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Declaration of Philip A. Talmadge in Opposmon to Motmn for
Sanctions

Deglaration of Wﬂham E. Stewart in Opposition to Mouon for
Sanctions

Declaration of David Blaisdell in Opposmon to Motlon for Sanctions
Declaration of Thoras M. Bullion 1 in Opposition to Motion for
Sanctions :

Deolaration of Thomas N, Vanderford in Opposition to Motion for
Sanctions |

Plaintiff's Reply Brief in Support of Motxon for Sanctions

Reply Declaration of Peter O’Neil Re: Plaintiff's Motion for Sancttons
Reply Declaration of Alisa Brodkowitz in Support of PlarnUIf's
Motion for Sanctions .

Reply Declaration of Rita T. Williams

Plaintiff’s Motion And Memorandum To Convene Ev1dent1ary
Hearing (Including Wunesses) Re Plaintiff’s Motions For Sanctions

" Pursuant To CR 37

Declaration of Michgel E, Withey in Support of Plaintiff's Motion to
Convene Ewdentlary Hearing '

Hyundaa Motor America and HMMI Motor Company's Opposition

. to Plaintiff’s Motion to. Convene Ewdentxaxy Hearing Re Motion for

Sanctions
Plaintiff’s Reply Re: Motion to Convene vadentxary Heanng :

Filed: 1-11-06

Filed 1-6-06

. 1-11-06 |

Filed: 1-12-06

5. . This Court pres1ded over the ev1dentiary heanng mto the sanctions issue ﬁ*om

paragraph and heard the followmg live witnesses who testlﬂed at the hearmg.

o Jetry Greeman

. Larry Baron

. '-'Nikki Holc.cmB |

¢ Jesse Magaiia

¢ David Sxyartling

. -'_fhpmas Vaﬁderford

FINDINGS OF FACT A.ND CONCLUSIONS OF LAW
‘RE: DEFAULT JUDGMENT -4

J anuary 17 - 20, 2006, conaude:red all of the pleadmgs and dcolaranons set forth in the precedmg
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@)

L .;Discuvery Sought and Responded To by Hynunda Demonstrates Numerous '

onlatlons of Discovery Obligations by Hyundai '

6. In hlS sanctmns motion, plamtlﬁ‘ alleges a number of discovery vmlauons thch are -

: summauzed in a handout prov1ded to the Court durmg closing argument and made a pmt of the -
-record, (Exh. 48) The Court finds the violations alleged by plamuff on this chart have been :

proven and that the roadblocks placed by defendants ony the plaintifi’s right to obtain dlscovsry -

wer¢ real. These wo_latlons have occurred over a period of time beginning in May of 20_00 and

| éontinued bthr'ougli the beaﬁﬁg with resf)ect to the Aceveda claim. Although ﬁnding all the

violations alleged have been pmven, and the totality of the circumstances is a faotor, the most

serious wolahons upon wluch the court primarily bases the imposition of sanotwns, are those

'|| violations specifically discussed herein.

7. The first .discovery'violation -involvem requests for production aﬁd interrogatories
which were propomlded by the plaintiff and responded to by the defendants, -

8. In Request for Production No 20, the plamtxff asked: “Pursuant to Civil Rule 34

but not hmlted to cqmp‘lamts, answers, .pthe reports, photographs, depqsluons ot other
documents relating fo comﬁlaints, notices, ‘tlaims, laWsuiis or incidenltsAqf alleged seat b_dok
fallure on Hyundai products for the years 1980 to present.” | | |

-9. The’ foliowmg 1eSponse was made and certified as truthful by Mt., Austm on behalf N
of I-Iyundan Motor J’xme:maw “HMA objects to Request No. 20 on the grounds it is overly broad
and not -reasonably calculated to lead to the discovery of admissible evidence, Without waiving
said objections, HMA ﬁxrther resporids that there have -been 1io personai injury or fatality .

lawsuits or clmms in conrection with or mvolwng the seat or seat back of thie Hyundai Accent

vmodsl years 1995 to 1999 »

) FINDINGS OF FACT AND CONCLUSIONS OF LAW
RE: DEFAULT JUDGMENT - 5
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'10. In Intefrogatory No. 12 the question was asked: “Identify with name an& model
number, all Hyundm vehlcles that uscd the same or substantially smular rlght front seat as the
1996 Hyundai Accen "o . . |

11, The defendants’ answer was: “The 1995 to 99 model year Hyundai Accent used
the same or substantially similar right .ﬁ,c'mt séat as the 1996 Hyundat Accent. 'No other Hyundai
model automobiles used the same or substaﬁtia]ly similar design for the right front seat as the
1996 Hyundai.Ac.cent.” | |

12, The response of Hyundai Motor A'mérica to Request For Producti&n No. 20 was

false, There Were a substantial number of seat back fallure claims and incidents that were

teported fo Hyundal involving the Accent model year 1995 to 1999 and other Hyundai vehicles.

| The legal department of Hyundai was involved in these reports and claims. They should have

been produced,

13, The answers to RFP 20 and Interfrogatory No. 12 were als'é ev.asive' and misleading.

Hyundai’s responses attempted to reframe the issue and unilaterally narrow the discovery sought.

Defense counsel withheld discoverable documents and-'sougﬁt no clarification or' refonﬁu]ation
of his request fr(;m plaintiff’ C] counéel and did not seek a pr'otiacﬁve order under CR 37(a). Ohly
after plaintiff’s counsel demonsu'ated to the Hyundal defendants that the Elantra scat was
1dent|cal did the defendants conceds a sumlanty |

14, At the time the answer to RFP 20 was made by Hyundal Motor Amenca, the

: Martinez (Exhs 5 ancl 31) and McQuary (Exhs. 6 and 32) claims were outstandmg, involved

'uyears 1995 1999 Hyundax Accents, and had alrcady been reported 10 Hyunda: and its legal

department. The Salizar claim (Exh. 30) was identified as an Accent on the claun dpcuttient.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
RE: DEFAULT JUDGMENT -6
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The Mmineé, McQuary and Salizar claims were not provided to plaintiff by Hyundai Mojor
Amierioa and should have been, a

| 15. . After. the answer to RFP 20 iﬁ May of 2000, an gnswef that viras' not accurate,
Hyﬁndaj failed to supplement (as is their obligation under CR '26). the answer regarding the
following seat back failure claims that were bfdught to Hyunaai’s attention after the iniﬁdl
answer of REP 20: Wagner (Exh 36), Bobbitt (Exh 37), Pockrus (Exh '38)., Pov;éll (Bxh. 39)1 '
ahd Whittiker (Bxh, 40). .Each of these claims involved alleged seat back failures in the Hyunciai
Accant model years 1995 1999 All were reported to Hyundai prior to trial in June 2002 with
the exccptmn of Wmtnker, wkuch was reported in July, 2002, None were provided to plamtiﬂ‘

when they became known to Hyundai, ‘These other inoidents and- accompanying documentation

should have been provided because these reports dxrectly contramoted Hyundm s pnor answer

'that there were no such ¢laims.

16 Another d1scovery wolahon is refated to Interrogatory No. 12 to Hyundai Motor

America and No. 11 to Hyundai Motor Company, These mtermgatones_ asked Hyundai Motor

| America. and Hyundai AMptor Company to identify other Hyundai seats that were substantially

similar to the 1996 Accent seat, The Elantré seat Wgs a substantially‘similar seat to the Accent,
but Hyundai did not identify it as such in 2000 or 2001. As a feSlﬁt,' the ansQa to Request For
Production No. 20'is misleading; the answer should have és well included the .Blaut‘ra as well as
,thé Accent, | o |

17 Aﬁer remand from the Court of Appeals, plaintiff requ%ted defendants update thieir
discovery responses by letter dated September 13, 2005. (O'Neil Decl Exh. 6). In reaponse,
October 25, 2005 letter by Mr. Austin provides as follows: “I am enclosing two clmms relatmg. |

to seat back failures. The ﬁrst isa éomplaﬁlt filed in July of 2002, reférred to as the Bobbit.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

| re: DEFAULT JUDGMENT -7

200 Scovnd Avenue West

Oeoaate NI ADYIA IANS

STRITMATTER KESSLER WHELAN WITHEY corveer()-000005317
— : . | /‘\PPENDIX. B



10 ¢

11

12
13
14

15

16

17

13

19
20

2

22
23

24

TED

icomplaint The second is con‘espbndence dated. September 8, 2000 regarding a claim of

Matthew Dowlmg The complaint letter makes reference to a 1985 Hyundai Excel. ' In fact, the

claim mvolved an Elantra and apparently involved a driver’s seat. Other than the claim of Mr.

‘Magana, thesq are the only seat back failure clalrns relatmg to either the 1995 Hyundai Acceént or

the 1992 to 1995 Hyundai Blantra.” O'Neil Decl., Exh. 7.

~ These answers wcre sunply false. ‘Numerous clanns were received that now reveal

{ that the auswers given by the defendants related to seat ba.ok OSIs were false. Note: the term .

“OS1s” refers to other similar incidents. This is a term commonly used in products habxhty-'

litigation, and appears throughout the record and these findings.

19, Hyundaa defendants aclmowledge at least two discovery v1olatlons, mcludmg the

| failure to provide plaxntlff lhe sled test result and failure to produce the Acevedo clann, an

excerpt of whmh is attached ag Bxhibit 2 to the O’Neﬂ declarahon, desplte aNovember 18, 2005
Order compelling its produchom

20, With respect to the answer to RFP 20 set forth above in paragraph 10, Hyundai has

{not affirmatively acknowledged the answer denying theve were any Yclaimg™ was false.

However, Hyundm has not presented any factual or legal basw for the court to conoclude the
answer was correct, or incorrect due to some rcasonablc exouse,
21, As explangtion of the response, during the sanctions hearing Hyundat submitted the

Proposed Stipulation Concerning Hyundai's Response to Plaintiff’é Request for Production No.

|20 (Clerk’s document #612A). 1t states as follows: “In responding to this RFP, Hyundat

\ directed a diligent search for all legal ¢omplaints (Jawsuits) and all éttorﬁey demand letters -

(claims) in connection with or involving the seat or seat back of the Hyundai Accent, model

years 1995 to 1999, with the intention that any such l.egal complaints or attorney demand letters -

'|| FINDINGS OF FACT AND CONCLUSIONS OF LAW

RE: DEFAULT JUDGMENT - 8
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would be produced to plaintiff, Because no such legal complaints or attornéy demand 1§lteu's
wete found, HMA answered by ‘stating there were none.” This pleading appears to. indicate
Hyundai’g response that there were no “claims” was intended to refer .only to attorney detnand
lettérs, élthough this limitation was not stated or Smerwise disclosed to plam’aff

22, In iesponse to qu‘_esfions' af the hearing, ‘Hfuri.da_i’s_ corporate counsel Thomas

Vanderford explained the search for documents in response to plaintiff’s REP 20 was limited to

| the records of the Hyundai légal deparhnent " He stated no effort was made to search beyond the

legal department, as this would have taken an extensnvc computer search
23. Mr; Vanderford is not admitted to practice law in the State of Washmgton He i 1s

admﬁted pro hac vz’ce in this case. Whgn asked if he had read the Washingron States Pigrsician.s'

| Ins. Ech. & Ass'n v. Fisons Coip., 122 W,2d 299, 858 P.2d 1054 (1993) (Fisons) decision] Mr.

Vanderford indicated *“parts of -‘it‘.”‘ In Parks v. Hyundai Motor A'merica, Inc., 258 Ga.App. 876,

1575 8.B.2d 673 (Ga. Court of Appeals 2002), a case in which Mr. Vanderford represented
Hyundai at the trial court, Hyundai’s response to discovery requests was found to be inadeguats,
| After the case was remanded by the appellate court, a 'mqtion to cdmpel was granted and

Hyundaj produced -over 36 respbnsive OSls. (Declaration of Rita Williams) The similarity qf

circumstances of the Parks case, Mr, Vanderford’s teétimony-and the inadequate prodnetion of '

‘documents in this case, indicate a pattern of lack compliance with discovery obligations as .

required under Washington law.
24.  There is no legal basis for 'Iimitir'xg a search for documents in’ response fo @

discovery request to those documents available in the corparate legal department. This would be

the oquivalent of limiting the response in Swrith v, Bekr Process Corp., 113 Wn.App. 306, 54

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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| P.3d 665 (2002) toa scarch for chemical tests wh1ch wete on record in the co:porate lega.l office,

| without dlsclosmg that the search was so limited.

25.. Additionally, the record is clear the legal department at Hyundai Woﬂ{e,d closely

with - the. Consumer Affairs Department with respect to customer Qomplaihts and claims, .

|including product liability claims. The vehicle owners’ manual directed customers to call the

Consumer Affairs number, As discussed in more detail in Section IIL, in some instances, after
receiving the call, the Consumer Affairs Department referred the claim to the legal departient,

which directed an investigation of the claim and/or provided-directioh to Consumer Affairs

.regarding the claim. In cases included in the record, & form denial letter, which was clearly

devéloped by legal counsel, was sent to the customer,

26 Mr Vanderford testified o réoord was maintained -in the legal office of this

‘actmty As head of the products liab111ty sectmn he was fa:mhar with ttus process and

supervised' attomeys mvolved in tb13 process, A search limited to the corporate legal office,

' which did not seek or dlsclose ~records from claims which originated with the Consumer Aﬁ'aus‘ '

Department, even though many of the claims involvéd the legal department, wis ot & diligent

| search..

27, H@dﬁ had .the obligation not only to diligently and in good faith respoﬁd fo
discovery eﬁ'orts, but to maintain a document refrieval system that would enable the corpbmﬁon
to respond to plamuEs requests Hyundal is a sophisticated multmatlonal corporatwn,
expenenced in litigation, A search of computer records for documents requ%ted by plaintiff,-
even if voluminous in. nature, is standard operating practice' of attorneys practicing in the
producé's liébility field. In fact, I-Iymiai d1d not c;bject to the'request as burdensome. The false

answer to RFP 20 was without reasonable excuse or explanation, =

FINDINGS OF FACT AND CONCLUSIONS OF LAW

200 Second. Avenue West

Suntita 1172 AO110 AAN0L

~ - STRITMATTER KESSLER WHELAN WITHEY cowccno 000005320
— _ | | ~ .APPENDIX B



. .

10

11

12

13

14
15

16

17 |

18 |

19

20

21

22

23

24 |

28 As noted in 'paragraph' 19 above, Hyundai acknowledges failing to prodice
documents conceming the Acevedo claim.” These documents had not beent produced by the tiime

of the sanctions hearing, Mr. Vandetford explained this failure of production by stating he did . -

|| not personally handle the case, and .althoygh aware of it, did not recall the allegations included a

seat baolc olaim. 'i’he Aoevedo claim isa filed Iawsuit which included al]egatlons of collapse of
the dnver s seat back, Wlﬂl injuries to the child seated behind the driver (O’Neil Decl., Exh 2).
Thls case is highly relevant to plamtlff’s claim.

29 Fallure to- produce the Aceveda claim is a discovery v1olat10n, concedod by
Hyundai. However, the significance of the fa11ure of production goes beyond failure to produce

érc’sponsive cleim. The tésﬁmony of Mr. Vanderford that -it waé not produced | because he did -

| ot recall the seat back claim, mdwates pmducunn of dlscovery by Hyundm, at Ieast in part,

depended on the personal reco}lectxon of the attorney ht1gatmg the case, This is clearly not an

adequate document retrieval system, The court concludes fallme 10 prpduce the,/‘{cevedo q]axm
casts doubt on whether all responsive documénts have besn proﬁuéed. K | o

30. Hyundai.relied exte‘nsiw’/dy during thé hearing a.nd' in argmﬁeﬁt on 2 theory that an
agreem‘ent had been reached between oounsél in whi;:h ‘plaintiff abandoned the request for

dnsclosure of seatback failures. pnor to trial. Hyunda1 s argument is based upon correspondence

and the declaration of M. Austm This argument does not explam the ongmal responses, but

1} seeks to explain Hyundai’s conduct after July of* 2001,

3L It' is common for attorneys to correspond and “meet and 6unfef"regarding

discovery reque*s_is (Testimony of David SWartling). CR 26 (i) regﬁires‘counsel to confer prior to

:b:inging motions to the court regarding discovery.  Counsel in this case did confer md

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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obrrespond regardjng discovery issues. The parties disagree; however, as to ‘whether there was
BN agreement as argued by Hyundai.
32 In hls lettcr of Apnl 26 of 2001 Mr. O’Ne11 (O’Nei] Declaration, Exh, 4) relterated

the plamtxft’s requ%‘t for addmonal information on seat back OSIs (other similar incidents), The

N 1etter states: ““Request for Production No. 20 and 2,1 ask for documents relating to other

incidents where people have been injured by seat back collapse or by the airbag in a Hynndai
Vehicle Hyundaj’s responé,e seeks to rewrité the request sb that it-applies only to peoﬁlé who -

were mju:ed in a manner identical to M. Magana That is not Hyundal 8 premgahve, and the

"reques-t should be auswered as wntten * Id

33 Mr Austin, in hlS Dcclamhon, asserts thai he responded to Mr. O'Neil's April 26,

{2001 letter by letter dated July 11 2001

34, Mr. Austin states in his dec]arat:on (paragraph 20) that 1t was his "understandmg"

that Mr. O'Neil was no langer pursuing docpments Telating to seatback failures in his letter. But

| his declaration does not state that M. O'Neil and he, had even discussed this "understanding’, et

alone that Mr. O'Néil ﬁad agtee'd to it.. Moreover, the very next paragi-aph (21) in his declaration
states that he had memonahzed his. "understandmg" reached with Mr, ONeﬂ in his letter of July

11 2001, Thns letter d1d not memonahze any such understandmg, it is s:lent on whether any

agresment or understanding (that Mr, O'Neil was no longer seeking documents related to seat

|back failures) was ever rea.ched. Furthermore, Mr. O'Neil, in his declaraﬁon, ﬂaﬂy glemed

having reached any such agreement or uhdcrstanding to forego discovery of seatback QSI's,
35, Based upon this Court’s réview of all the availsble evidence, the Court finds
Hyundai’s claim of an agreement to take the seat back OS] issus “off the table” is not persussive.

The Court concludes there was no such agreement. Taking into account the false premises
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created by thé defendants’ initial discovery responses, the Conft finds there was no abandonment
|1 by Plaintiff of the purstit of discovery with respest to seat back failures at any time. The fact the

plaintiff focused on certain discovery issues does niot indicate in an affirmative manner that the

plaintiff ever abandoned his request for obtaining evidence of other seat back failures. Tt would.

be m:reésonable, and not supported by the totality of the evidence, to conclude Plaintiff

' abandqned-the issue of seatback failure which was the central issue of the trial.

36. If truthful and complete answers had been prowded by defendants, the OSI-.
materials that are now bcfore the Court would have ]ed to substantlal addmonal questmns and a
sxgmﬁcant amount of additional discovery |
IIL.  The Seat Back Failure Reports Are Claims and Went to the He#rt of PlaintifP’s Case

37. " Although not argued at the conclusion of the hearing, Hyundﬁi may be aéserting the
08I .Evidenc,e <.)f seat back failures which was not disclosed by I-Iyundal until Tate 2005 and eaﬂy .
2006 were not “claims.” As noted above in paragraphs 22 — 23, Hyundai, indicated the response
of *no claims” achially meant- nc; attorney demand letters which were mﬁintain?d in fhe tecérds . |

of the Hyundai legal department. There is no suppon: in the récord that such a limited- definition

of “claimis™ was a reasonable or good faith response to plamnff’s d1scovery requests

- 38, Steve Johnson, Hyundai manager of cngmeenng and demgn analysis, testified as
Hyundal s CR 30{!))(6) desngnee Mr, Johnson testxﬁed as fo]]ows. A: “Let me deﬁr;e a clann. |
That's if the customer sends in the additional mfonnatlon from the document request pankége,
that information is reviewed typlcally by an attorney.., Q: Af any rate, the attorneys take a look

at this data when somebody makes a cla:m for an injury? A: When they make & clann, yes,”

|Deposition of Steve JTohnson, Exh 3, at p. 34 35,
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39. David S'v?artling, wittiess for Hyundai, testified regarding his definition of a claim.

Mr. Swartling testified a claim occurs when a consumer or person is injured or has a problem, _

and the person, either on his own behalf or through a lawyer, states the prdblem and makes a

defnand, requests a remedy. (A ‘verbatim transcrip_t is not yet-available, although the Court has
reviewed the video record.) ‘ | |
40, Martlnez Clmm Exhibits 5 and 31 set forth the Martinez claim, This was a claim

mvolvmg a 1995 Accent, based on an accident whlch occurred in February of 1998, Exhxbit k)|

consists of 37 pages Vot‘matenal that were not prowded In response to Reqt_lest for Production No.

20. Tt includes a demand fetter (50053246). These miaterials. were forwafde& to the legal
department (50053144). T‘h,e Hyundai sthnmary refers fo rqceiving ) respénse back from the -
legal deparﬁnent', sfaiing' that this claim was to be'hanéiled in a specific manner (50053145).
According to Mr, Steve J ohnson and Mr, Swartling this was, by any sense of the term, a claim.

The claim a!]cgcs that the seats fmled (50053143), the car was a total loss (50053145) Mr

‘Martinez had a passenger. The materials include photos of the failed seat (50053273), Cleatly

this mformahon, which was not msolosed from May of 2000 until J anuary 6. 2006, was matenal
and Sngﬁcant to the issues in the case,

41, McQuary Claim, Exhibits 6 and 32 are the McQuary claim which had been made

|to Hyundai Motor in March. of 1998, Exhibit 32 consists of 21 pages of material, It includes

photos of the collsipéed seat (50053281-91), The ]aﬁguage “claim” is used throughout the
méterials. Again, there is refereice to the legal department (50053147). Quoting from this
exhibit: “Received response from leéﬂ on PIR (Prelilninary.MVestigatidn Repo;'t) legal

department needs. Additional information from customer fo complete evaluation” (50053147).

A PIR was performed in this case. Id The PIR was defined by Mr. Johnson in his deposition (at
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p.34). Itisa docmnent that is sent out at the direction of an attorney to an investigator to
investigate a velncle Agam thls was clearly & clmm A remedy was requested by Mr. McQuary
a:nd Hyundm legal department was mvo]ved

42, Martinez and McQuary are Just two of the claxms involved; they are cla:ms that

were wrongully and wﬂlfully not prowded in I-Iyunda1 ] 1mt1a1 response of May 2000,

43, Wagner Clalm. Fu_rther- mformahon that was not provided because Hyundai
willfully failed to supplement their initial responses to RFP 20, includes the Wagﬁer claim (Exh.
36).. Bxhibit 36 consists of 8 pages including color photographs of seats (50048162) The
Hyundai legal dcpartment was involved; a PIR (preliminary investigative report) was pcrfonued

(50048158). The claimant md'wates that both front seals rechned backwards {50048157). The

file includes a letter (50053170), a form of whxch is in Exhibit 8 to thig hearmg (50053300).

| This letter is a form Ietter sent by Hyundai to claunants in clalms involving the co]lapse of a

seatback. ‘Tt states, “Thank you for your recent correspondence. We have thoroughly reviewed

your'comments and indeed regret the circumstances you have experienced, Based upon‘ -

| information provided in severs rear impacts, such as this one, seats are designed to provide ride-

| down to the occupants. I seats were tigid, severe injuries could result during this docident, The

seats deform rearwards during the crash providing ride—down,‘as they were designed to do. We
apologize for any inconvenience this situation may have caused. We do need to advise you, this
is Hyundal 8 ﬁnal declsmn in this matter. Should you have any concerns ‘that you want to
discuss wntb us, please feel free to wnte or call our consumer assistance center We have your
comments on file in our office and appreclate your takmg the time to write to us.” (50053170)
The legal depaﬁment informed the Consumer Affairs of. _tﬁeir decision regarding the claim

(50048158).
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44, Hyundai developed a form letter to respond to claims of seatback failure, as sent in

; :the Wagner claim, Vanous versions of this form letter appeat in a number of the materials whxoh
: were pmvnded to the Court Tms Court finds it difficult to lmagme the contents of any document' ,
'whwh would morp dlrect]y relate to the i issues in t]ns c'ase than this form letter, particularly with .
| respect to a failure to. warn claim plaintiff ms;y have.adde‘d. 'Form'lettér@ are de\}eloped when -
there are enough claims or_requesté' that the same or sixﬁilar‘ language can be used in respoﬁdmg
Alto sﬁoh_requpsts. In fag.t, in one of the claims (Exh. 8, the cla:im of Penelope ’I‘nidéau), not only
{did the customer receive a version of the form ~lette'1.‘,. she alsc.:u received an article Aubﬁbﬁ?e
| Seat D&ign Coﬁcé‘pté, for Omﬁpﬁnt Protection, | authored by David Blaisdell, defmdan{%’
|identified expeft in this éase (5005’3301"—’11)’. Tlﬁs is rel;avdnf material that was available in

:~'Hyunda1 8 ﬁles and should have been produced

- 45, Wlth respect to the issus of whether these are “clainIs ” the use of the specific

| terrmnology is not necessary or detemumuve. However it 1s noteworthy that in-many of the
1seat back OSI records the ‘_tar.m ‘-‘clmm” is used by both the people in Hyundax consumer affairs
and the letters that :are sent to the customers, The letters refer to such wording as, “we must deny -

| this claim” (see Bxhs. '8; 5005330). The advice from the legal department, as noted in the

consumér affairs division, often refers to the denial - it s;iys “deny claim™ Exh. 34 (50(}48156)

‘“The claimant him or herself often uses the term “claim’” as in; “ filed a claim.” Exh. 9

|(5053185).

46, Harper Claim, Exhibit 9, which involves a 1995 Accent, the Harper claim,
includes 55 pages of material, The materials include documentation thet Hyundai told the -
custémer'mat the cust&mer should retain the seat and tﬁat failing to do so could expose her to

cldims for spoliation of evidence (50653187). It would be unreasonable to conclude that
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/i : o someone in consumer affairs would have advzsed the claimant of a concern about spohatlon of

2 || evidence without the advxce of an attorney. Agam the 1etter says “must deny thig ¢laim.” - Ia’ '

3 'Thm -oustomer, Harper, was -very concerned sbout this claim. She attached a number of

4 Hadditional materiéls. In fact, there'was a suppdrting document from ﬁ fireman who observed the

" 5 || location of péqp'le in the v_ehic‘;le and the failure of the seat (50053193), a circ,_qmsmnce sﬁkingly

6 || sirmilar to this case. Again, in light of the facts of this case, these docﬁm@té weﬁt to th"e heart of

7 || the plaintiee's claim. |

g |l 47, ‘. Tlie foregoing are'but'a 'few-e;xampies’ of discoverable material which was not

: 9 | provided.. There were many others. anh of the cases cited above in paragraphs 38 to 47 involve -
10 |2 Hyundan Accent for the model years 1995- 1999 HMA spec1fically and falsely demed there

11 | were any seat back failure claims for these models. ,

12. 48, Unce Claim. The Un'ce claim, at E:;:lﬁbif‘ 34, is a '?.9-page ‘document which

- 13 ||inyolved a Hyundax Elantra, wtuch Hyundax eventually concedcd had a similar geat to the
14 || Accent. . This claim was not disclosed in Mr. Austin’s ,October. 25th of 2005 letter, which was

15 ||intended by its termas to include both the Accent and the Elantra. The Urice ofaim inofudes the

- 16 | following information: The clal.m that the driver’s seat failed causing injury not only to the »

‘17 driv'er, but her son who was seated in the back seat .(50048155) Thie péssenger seat also failed,

18 [laccording fo her information. Id Agmn the ]ega] department was mvolved, a PIR was ordered

19 | and mformanon was recelved on June 22nd of 2000, received. ﬁ'om LCAAR, -which is the

20 | acronym refemng to the legal department, stating “deny claim”™ (50048156), If states that the

Zi 1 customer should be told that the seats were desxgned to pexform that way Id.

22 49, Smce the Unce case involved both a passenger and a person in the back seat, these.

23 | claims are highly material to the issues in the case, The legal department clearty knew of thes;c

24
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claims. The legal department was actively involved in the claims. The legal depértment knew
they were claims by any definition including that of Hyundai’s CR 30(b)(6) managing agent,
Steven Johnson, The word “olaims” appeats frequently in the records, The directions from the

legal depdr&neut were, quote, “deny claim.” A letter was sent to the customer whiqh did, in fact,

. {| deny the claim (50053172). Hyimdai knew the claim had been made regarding the collapse of . .

seat backs in Accent vehicles and Elantra vehicles; and as ultimately came out, in many othet

vehioles as well.
50. With respect to the question of whether there were willfial violations, the Court
Jooked to the definition in Smith v. Behr Process Corp., 113 Wn. App. 306, 54 B.3d 665 (2002),

The definition is “without reasonable excuse.” The Court is also cognizant of the difficult role of

| the Coutt in this matter, The Fisons case comments: “We recognize that the issue of imposition

of sanctions  upon attorneys is a difficult and disagreeable task for & trial judge. Tt is a necessary .

one if our system is to remain accessﬂ)le and responsible.”

51, There is a clear record in th]s case that estabhshcs that Hyunda:l 8 dlsoovery
violations were made w1thout reasonable excuse. ‘

52.' Hyundai and its legal _depar»t’ment knew that' tl_lv;ere had heen customer »complaint:.s'-
and ¢laims of incidents of seat back fai Iin'e.. Defendant hew that these héppened in the Accent
and Elantra, as well as other vehicles. Some of these complaints had been litigated. Most |
involved personal injuries. It was the"duty of Hyimdéi to ;gtablisli an’ adequate systém {o
respond to disv;overy re;;uests‘ Hyundai failed t.(.)' establish such & systém and failed to respond
accurately to discovery réquwts. Hyubndai unrea'son;.bly limited its search, and failed to

supplement those answers that were incorrect,
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1| David Swartling (for defendant) testified to the amount of work it takes to investigate and
24 ‘

.-53\. The Court finds that the violations .w&e without reasonable excuse 'and were
willful, In fact, because these violations involved directly false misrepresentations, thess
violations were egegwus‘ ‘ | |
1V, Prejudme to Plaintiff antl the Administratmn of Justice Is Manifest ‘

| 54, All parties acknowledged sgreement.with the principles stated by Justice Robert
Utter in his Declaration iﬁ Suppoft of Plaintiff’s Motion for imposition of Sanﬁﬁ;ans'
~ Discovery abuse strikes at the heart of the judicial system, Whena patty wrongﬁllly fails
to produce documents sought in discovery, that party interferes with the judicial system’s
ability to engage in the truth-seeking process. Dlscovery abuse unfairly hampers the

presentation of the other party’s claim, violates the jury’s role and prevents an impartial
decision on the merits, Public instifutions are set up to protect and safeguard the public.

They cannot tolerate fraud because it is inconsistent with the good order of society and .

unbalances the truth seeking process. Wrongdoing suchi as this is not just directed agamst
a single litigant, but undermines all public mstltuuons

Utter Decl., at D 2

55, Reasonable opportumty to conduct dlscovery isa ﬂmdamental part of due process
of law, If disclosed in the 2000 to 2001 time frame, the information regardmg other seat back
failures in Hyundai vehicles would hzwe been ‘mvestlgated and further evidence would have ‘been
developed by pla.mtlff It would have been shared with, analyzed and diseussed by plmnhﬁ”s
experts, and used in cross-examination of dafendants’ experts. Plaintiff would have had the

opporfunity to contact witnesses and to preserve evidence and would have done so. Such

| evidence included the seats that would have been preserved both by witnesses (such as Ms. Nikki '

Holcomb who kept her seat until 2001 or later, but lost it thereafter). Customers were even
directed by Hyuridai to retain their seat in some of these cases. The plaintiff would most likely
have added a failure-to-warn cause of action tohis complaint in light of the evidence that

Hyundai had knowledge of other seat back failures. Both expetts Larry Baron (for plaintiff) and .
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prepare O8I evidence-for trial, They test1ﬁed that, in general OSI evidence strangthens the.

plamtiff’ § case and underrmnes the defense’s cage, It is relevant on 1ssues of notice to Hyundau :

{lofa defect ths exlstence of the defect itself, and causation,

56. Hyundax attorney. Thomas Bullion indicated the cnncal importance of emdence of
other similar incidents to a plamtlﬁ’-s case in closing argument in another case:

 This is a real important point, I think in this case. He’s not just sayiny that this -
-Ms. Brewster's Hyundai ‘was defective, He’s saying that ‘every one of these
200,000 Hyundai Acoents out there that have this same design are defective. But
did he ‘bring . you a single — did Mr, Russell, did Mr, Syson bring you a single
accident where somebody else has claimed a defect in this seat? Not one, If there
wag anything_out there, if there was a problem with this design, with the design, .
this is elementary in these lawsuits, people bring in other claitms where people
have claimed they are defective, and they say, see here, there is a problem with -
the design. But he didn’t do that, he can’t. There is not any others because this is
such an incredibly severe collision.

' Closmg argument of Thomas Bullion Il in Brewster v. Hyundai Exh 49

57. Thei issues in this case not only ooncemed the failure of the passenge:r seat back and’
restraint system, but also who was seated where in the vehicle. ‘Plaintiff’s case relies upon the .

theory that pléinﬁﬁ' was seated in the front passenger seat, which is disputed. by defendant

: Hyundai, In addressing these issues, the parties called occupant kinematics experts. Thess .
16 |

experts relied upon all information that was available, mcludmg information as to mjunes to
p]amui‘f and passenger Angela Smlth |

58. Information that is now dmclosed in the exhibits for the sanctlons beating mcludes
information regarding injuries to passengers that would have been relevant to this issue.
Significantly, this ifxformaiion bears dipedt_ly upon the ocoupant kinematics issue, which is
essential to the plaintiff’s case. Information regarding injuries ‘directly relates to expert opinions

in the case,
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59. The product liability issue is central to fhe case and has been addressed 'eﬁrlier in
terms of seat back failures, Information now disclosed is highly re‘levaﬁf to this issue.
60, This CouArtA has determined plaintiff is seve{ely prejudiced in going into a second
trial. All agree that it is very difficult if not impossible to adequately invesﬁgate and develop the
| 081 hz_forrﬁaﬁo,n at this late date, Mr. Barqn and Mr. Swartling both so ‘iestiﬁe.d. A significant

1 ﬁme for follow-up discovery, including against'Hyundai would have been necessm;y. Bven if

.this titme were now avaﬂable, evidence has been lost and much of the mformanon is stale,

61. As noted by Judge Foscue in the lmnscrlpt of dectslon in Smith v. Behr Process
Corp., plaintiff has been prejudiced in settlement negotiations. The materials now disclased
.,st;’exlgthen plaintiﬁ’s cage and weaken Hyundai’s defenses, .signiﬁcant factors.in. seftlement,
Resolution of cases thromié,h seftlement is a significant aspect of the court system. O’Neil Decl,,
{Ex 22 at p. 7 8. L o

62. These discovery Vibiations have a significant negative impact on the administration
of justice.: It would be the duty of fhe Court to make a vigorous and thorough'reviéw of O8I
evndence in order to consider how it is-admitted in tnal 1f at all, and how it can be referred to by
| expert wntnesses Parties would have the opportmuty to discuss thJs evidence with their expertsA
and develop information to argue these issues before the Court The Court would do its best with
all of the available information to determine whether or-not this information would be properly
before the Jury It is virtually imiaossible for the Court to qonductA that tybe-of jvigofons mqmry
| with r&spect to. any incidents that now are so cld that witnesses cannot be contacted, evidence
cannot be obtained, and plaintiff has not had the opportumty to mvestigate these OSIs,

63. ‘There has been substantial prejudice to the plaintiff in the failure to disclose this

information as earlier requested,
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64. ‘The Court concludes that the observations of Judge Foscue in szth v. Behr
Process Corp. are apphcable here :

“I conclude that the discovery violatmns complamed of suppressed evidence that was
relevant becanse it goes to the heart of plaintiff's claims and it supports them. It's
relevant in that it goes to the heart of defenses raised by Behr because it undermines
them. The discovery violations here prevented the plaintiffs from doing what the law
allows them to do and that's to follow up on leads from developed facts. They wers off -
in one direction when they should have beent working in another, and the only reason they

. didn’t know — the only reasons is is that they didni’t know the other existed.”

113 Wn.App. at 325,

V. Sanctions

65, When the Court finds discovery violations, it is -necesséry' that the Comt impose

' apprcpnate sanctlons 1t would be error for the Court to not impose sanctions. Tt would be error

for the Court to impose inadequate sanctions. The issue of seat back fallure is at.the absolute
center of this case and the heart ofplmnuff’s claims,
66 It is the function of the Court to thoroughly examine all of the possﬂ)le sancuons

that could be unposed and to determine what is appropriate. Prior fo argument, the oourt’

' hspgciﬁcally requested counsel address the issue of what sanctions would be appropriate. A chart

wés provided by plaintiffs ('Exh 48), setting forth a range of possible sanctions, w}n’ch was
helpful in exéiﬁination -of this issue. The only sanction suggested by defendant was @

continuance. The purpose of sanctions is to deter, punish, compensats, educate and insure that

| the wrongdoer dom not profit from thie wrong,
19 |

. 67. Monetary Fine. A monetary fine is ] sanctmn consldered by this Court, It would '

|in some sense address the costs that have been mcurred in- connection with these proceedmgs

regarding discovery violations and could serve the purposes-of punishment and the, other

purposes of sanctions. Ttis very difficult to know what monetary amount would be appropriate
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_ | in such case. Hyundii is a multi-billion dollar corporation. This is documented in Exhibit 23 to. |

Peter O'Neil’s declaration.

68 A monetary sanction would net in auy way address the prejudice to'the_plaintiff'_-nr ‘

{to the judicial system. Much of the OSY seat back failure evidence is irretrievable at this point,
|| and there is no way that it éan be'- adequately addressed by cither the experts or by the Court or by |

a Jury if it were to reviewit. A monetary. fine would do nothing to serve the search for truth and

justice, which is the purpose of this Court,- The Court rej%ts this as an adequate senction.
69. Continuance. The second possibie sanction, which was the sole saﬁoﬁon proposed
by defendants, is a célitinuance._ Sanctions for discevéry violations. are not intended to reward

the party who has committed the violations. Defendant Hyundai has sought a continuance in this

{ case previously, which has been-denied by the Court, 'The motion for a continuance would not

remedy the staleness of the evidence in question; it would not femedy the difficulty of the Court

in -alddressing these issues; it would involve further substantial costs to the parties in terms of :

| analyzing .t}ie evidence with respect to their experts; it would involve substantial duplication of

effort ~whicix hé,d 'previouély had been done in preparation and re-preparation for this tial. A

: cuntinuance wonld only exacerbate that situation. It would nat be.neﬁt' the plaintiff, it would

beneﬁt the defendaut Therefore, a contmuance isnotan appropnate remedy

70. Other Sanctions Short of Default There are cases in which a number of other
ganctions havc been appropnate to the partivular facts of the.casg. The Couﬂ ultimately
detem’nined' tﬂat neither party was. suggesting that other .mmcdi,w wobld be partipu!arly
appropriate or ﬁorkéblc in this case. The striking of cbupterclaims is a rr;medy provideﬁ in CR |
37(b). - There are no counterclaims in this case and many issues, such as .tl_le allegation of |

contributory fault by plaintiff, werc already decided and affirmed by the Court of Appeals. “The .
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Court has analyzed whether it might be appropriate t'@: admit. into ‘evidence the OSTs in soms

manner or to admit some of them.. P’mceeding to trial as scheduled would be highly prejudiced L

, by the adrmssxon of some or all of the ev1dence wtuch has now been discloaed Tt would be

dJﬁ‘icult to discuss tlns ev1dence Plamttff has not had the txme to defvelop ity it cannot be -

developed as to. many of the facts and circumstances 1nvolved in OSIs of scat back Failures.

Hyundal has assertad the dqfendant should have the oppommlty to _challengq those OSIs, to -

‘conduét-disqovery and, at the very least, to examine the facts.of those OSIs, and to address this

{|newly disclosed information. Ultimately both plaintiffs and defepdanté agreed that admitting

O8I evidence without examination or challenge would not be a workable or appropriate rémedy

lin this case, Defense counsel Mr. King adnﬁtted in c]osing argument that taking the facts of the

OSI seat back failures as &stabhshed, one remedy refetred to in CR 37, would be the same as or )

|tantamount to ordermg defanlt Judgment. The Court accepts this argument and agress. Ttis

-therefore not an adequate or workable sanction, -

71. Default Judgment, Following mal of tlus matter, the jury found plainuft’s o

'damages to be $8,064,055.00. In detenmning: whlch sanction to apply the Court took mto
| account that a default Judgment would rcsult ma remstatement of this prior substantxal vcrdact.

| The remedy of default is not dependemt upon the amount: of potential verdict or in this case,

actual damages verdict, However, it is a factor the Court does not set amde or disregard in -

consideting what sanctton is appropnate

72 In Smith v. ‘Behr, supra, the court affirmed the default Judgment sanetion, quotmg
from the trial court:

When you consider the willfulness of thie violation, It’s the only appropriate exercise of

- discretion when you consider the centrality of the suppressed information, when you

consider its interira nature, and that to follow up on it would require time, fime that could

have been allowed had it been dlsclosed when it should have been
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Default is the only viable exercise of discretion- when you consider the multiple, again,
" serious prejidice that this has caused to the plaintiffs, and when you consider the impacts

of the violations on this Trial Court, and on the administration of Justice.

73. This Court reaches the same conclusion. The plmﬂtlﬂ and the tnal process is 50

'préjudiced that the only appropriate remedy, having careful]y -considered all of the lesser

sanctions, is to grant the relief which is requested by the plaintiffs, and that is to enter a default
judgment against Hyundai, .

74, Attorneys Fees and Costs, The Court will award {o the Plaintiff the fees and costs

| oceasioned by the discovery violations herein in an amount to be determined at a later hearing,

The plaintiff's counse} shail prepare 4 petition for fees and costs for the court to review in getting
the amount of such award. |
CONCLUSIONS OF LAW

1L m detenmmng which dlscovery sanction to apply to this. case the Coutt rehed

| upon CR 37 and CR 26,

CR 37 (d) provides:‘

(d) Failure - of Party to Attend at Own Daposmon or Serve Answc:rs o
- Interrogatories of Respond to Request for Production or Inspection. If a party or
an officer, director, or managing agent of a party or a person designated under
- rule 30(b)(6) or 31(a) to testify on behalf of a party fiils (1) to appear befors the
* officer who' is-to take his or her.deposition, after being served with a proper
notice, or (2) to serve answers or objections to interrogatories submitted under
rule 33, after- proper service of the interrogatories, or (3) to serve a written
response to a request for production of docurnents or inspection submitted under
rule 34, after proper service of the request, the court in which the action is
pending on motion may meke such orders in regard to the failure as are just, and
arong others it may take any action authorized under sections (A), (B), and (C)
of subsection. (b)(2) of this rule. In liew of any order or in addition thereto, the
court shall require the party fai lmg fo act or the attorney advising the party or both -
to pay the reasonable expenses, including attorney fees, caused by the failure,
untless - the court finds that the failure. was substantially justified or that other
clrcumstances make an award of expensw unjust.
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The failure to act described in this subsection may not be excused on the ground
that the discovery sought is objectionable unless the party failing to act has
applied for a protective order as provided by rule 26(c). For purposes of this
section, an evasive or misleading answer is to be treated as a.failure to answer,

2. CR 37(b)(2) provides for the following sanctions at the discretion of the trial

judge:

(A) An order that the matters regarding which the order was made or any other
designated fact shall be taken to be éstablished for the purposes of thc action in
accordance with the claun of the party obtalmng the order; .

- (B) An order refusmg to allow the dlsobedlent party to support or oppose

3.

,demgnated claims or defenses, or prohlbltmg him from mtmduomg -designated

matters in evidenge,

(C) An order striking our pleadings or parfs thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or procsedings or -
any part thereof, or rendering the judgment by default agamst the disobedient

party;

(D) In lien of any of the foregoing orders or in addition thereto, an order h‘catmg '

‘as_contempt of court the failure to obey any orders except an order to submit to
~ physwal or mental exammanon v

The Court relied upon the followmg cases, including the holdings explicifly set forth

| below, in its ruling on discovery violations and appropriate sanctions:

T A Wasi:z’ngtoiz. States Physicians Ins, Exch. & Ass'n . Fisons-Corp.;. 122 Wn.2d

299, 343-345, 858 P.2d 1054 (1993) (Fisons):

(1Al motion to compel compliance with the rules is not a prerequisite (o a
sanctions motion, Fisons at 345, .

(2) The requirement of CR. 26(g) to make “reasonable inquiry” inh response to
a discovery request is an “objective standard,” not based solely upon
sub_]ective belief or good falth Flsons at 343, _

(3 In determining whether an attomey has complied with the rule, the court
“should consider all of the surrounding circumstances, the importance of
the eviderice to its proponent, and the ability of the opposmg party o
formulate a response or to comply with the rcquest Id.
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'(4) Dlscovery responses and objec’uons must not be mterposed to. Canse .
“annecessary delay” or inerease the costs of litigation, I,

i (5) “[I]mtcnt need not be shown ‘before sa.nctions are imposed.” Id at 345

) “The sanction should insure that the wrongdoer doss not profit from the
wrong...The purpose of sanctions orders are to deter, to pumah, o
compensate and to educate.” 1d. at 356,

B. . Swithv. Behr Process Corp, 113 Wa. App. 306, 324, 325 54 B.3d 665 (2002).

(1) “When the trial court selects one of the " ‘harsher remedies’ * under CR
. 37(b), it must be apparent from the record that the trial court explicitly
considered whether a lesser sanction would probably have sufficed,' and
-whether it found that the disobedient party's refusal to.obey a discovery.
- order was willful or deliberate and substantially prejudlced the opponent's
ablhty to prepare for trial.” /d at 325.

2 “[A]s a default Judgment for dlscovery violations ralses due process
concerns, the court must first ﬁnd willfulness and substantial pre,)udloe."
Id. :

(3) Itis a party’s “responsibility to. set up a workable 'discovqry system.” Id af
328, o ’ '

(4) “Due process ig satisfied, howevcr, if, bcfore entering a default judgment
or dismissing a claim or defense, the trial court conchudes that there wasa.
- willful or deliberate refusal to obey a discovery order, which refusal
substantially ptejudjces the opponent‘s ability to prepare for trial.” /d at
330.

C. Casper v. Esteb Enterprises, Inc., 119 Wn, App. 759, 82 P.3d 1223 (2004),

('1) A violation of the discovery rules is willful if it is done without reasonable
-gXeuse. - .

D. . .Gabmion v. Clark Equipment Co., 38 Wn. App. 274, 686 P.2d 1102 (1984)

(1) A “de minimis sanction in a case such as this would plainly underriine the
purpose of discovery.” Id at 282. -

4, The Court concludes that Hyundai and its counsel committed Tumerous

discovery violations, which were willful, déliberate, direct and egregious, CR 37, CR26.
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5 The Court concludes ﬂ1at defendant’s faiiﬁre to produce infermstion reéardin’g A
the Acevedo oompiamt was- wﬂlful and violated t]'us Court’s order of November 18 2005, and :
raises concerns about whether all mponswe doouments have beeni produced |

6. . The Court concludes that these dlscovery wolations caused substantxal prejurhce
to Plaintiff and to the Judmlal system,

7. The Court concludes based upon the Findings 'of Fact set forth above, and after
constdenng all of the lesser sanchons dasoﬂbed in CR 37, that only the entry of default is an

appropriate sanction; that no other sanction is both workable and serves the putposes and goals -

of sanctions being imposed.

8. The Motion for Default Judgment is GRANTED; judgment for Plaintiff and
agamst the Hyundm defendants will be entered. | |
DONE IN OPEN COURT thls 15th day of February 2006

‘I
pd

. “HONORABLE BW'ARA D. JOHNSON
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