‘SUPREME COURT OF THE STATE OF WASHINGTON
NO. 81003-6

Court Of Appeals No, CA 57328-4-1

CAMBRIDGE TOWNHOMES, LLC, a Washington limited liability company;
and POLYGON NORTHWEST COMPANY, a Washington general partnership;

Respondents,

4 Bees Siding, et al.

‘ W‘B%&&IC STAR ROOFING, INC., 2 Washington corporation;
E\;\\\%@ ~ PL INTERPRISE, INC., a Washington corporation;
Petitioners;

and

T .o
= B 3
GERALD UTLEY dba PJ INTERPRIZE, a sole proprietorshi, T
Proposed Intervenor/Co-Petitioner ol B o
. Lol -
P o =Wz
;\\ £ 2
' = ¥
‘"GERALD UTLEY’S PROPOSED PETITION FOR RE IEWﬁ > 2

Mark A. Clausen, WSBA # 15693
‘CLAUSEN LAW FIRM, PLLC
701 Fifth Avenue, Suite 7230
Seattle, WA 98104
(206) 223-0335
(206).223-0337 Fax
- mclausen@pclausenlawfirm.com

Attorney for GERALD UTLEY d/b/aPJ
INTERPRIZE, a sole proprietorship

i



TABLE OF CONTENTS

| Page
SUPREME COURT OF THE STATE OF WASHINGTON.....oon.oo. I
A. IDENTITY OF PROPOSED CO-PETITIONER 1
B. COURT OF APPEALS’ DECISIONS 1
C. ISSUES PRESENTED FOR REVIEW 2
D. STATEMENT OF THE CASE - I
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED. ......7

1. THE COURT OF APPEALS DECISION
DENIED MR. UTLEY ADEQUATE DUE
PROCESS BECAUSE IT DETERMINED HIS
- DEFENSES ‘WITHOUT HIS
PARTICIPATION AS A PARTY. : 7

2. THE COURT OF APPEALS FAILED TO
‘ APPLY THE APPLICABLE STATUTES OF
LIMITATIONS TO THE CLAIMS AGAINST
‘MR, UTLEY. 12

3. THE COURT OF APPEALS ERRONEOUSLY

DETERMINED THAT THE CLAIMS

- AGAINST THE SOLE PROPRIETORSHIP
RELATE BACK UNDERCR 15. 14

4. 'THE ‘COURT OF APPEALS ERRED
‘BECAUSE THE BANKRUPTCY DISCHARGE
PRECLUDES FURTHER ACTION AGAINST
THE SOLE PROPRIETORSHIP. 16

F. ‘CONCLUSION....... 19



TABLE OF AUTHORITIES

Page

Federal Cases
Mullane v. Central Hanover Bank & Tj rust Co., .

339U.8. 306, 314,70 8. Ct 652 94 L Ed 865

( 1950) ....... B T T E R reriansressnesnne vreernesens 9
Washington ‘Stqt_e Cases .
1 000 Virgivia Ltd. P Ships v. Vertecs ;. .» '

158 Wn. 2d 566, 'l46fP.‘3d\423 (2006) .............. . 7 ............ 5,6,7,13

Haberman-v. WPPSS, 109 W24 107, 744'P.2d 1032, 750
P.2d 254 (1987) . i

Inre Mirtlage ofT 68 Wn! App. 329, 843 P'T;Zdzl()l()
(1993). .ttt

Maynard Inv, ;Co., Inc. v. McCann, . ‘
77 Wn.2d 616, 621,465 P.2d 657 (1970) veverrerrsremreereesmesssssesasens 9,10

North St. Ass'nv. Olympia, 96 Wn.2d 359, 368, 635 P.2d
T2L(I981) ivrrvvrireesivernrinnssinrersresessssessessesssessssans eresrsenans BTN, b

i



Rice v. Dow Chem. Co., 124 Wash.2d 205,211, 875 P.2d

Sabeyv. Howard Johnson & Co., | , o

101 Wn, App. 575, 5 P.3d 730 (2000). vvveeemsecrernererereeneersesesnssessseons 6
South.Hollywood Hills Citizens Ass'nv. King Cy., 101

Wn.2d 68, 77, 677 P.2d 114 (1984) ....cccercccrmnverrrermnserusnseresecsssenss 15
Tellinghuisenv. King Cy., 103 Wn.2d 221, 223, 691 P.2d

ST5 (1984 imenriirtrcercssresrsareeerssrssennseaserareses eerersne b seansraess 15
Vovos v. Grant,

87 Wn.2d 697, 555 P.2d 1343 (1976) c.cererrrerrrnnrecnerrasensessesserseseresns8
Walker v. Munré, 124 Wn.2d 402, 879 P.2d 920 (1994) ....cvrvrververnenns 9,10
Federal Statutes |
TTUSC. §3524(8) ..onrressersesarismasssssorsesesnsrsnssssasasssersasarssnse ST 17
State Statutes. and Rules
L] 130 1 T et st s st s nase s 14, 15
RCW 4.16.300 ...c.corccririmnurncnsasnrnsonas ereesnsrsarasenes SN 13
.RCW’»4.’16;31OA..................; ....................... ertsesessesersesesasnessitsarnesranesecas 12,13
ROW 4.16.326(1)(Z) c-reresserserssencsrarassssaresrsorsasaressesssnsnsnsansnsnesssassasasens passim
-Other Authorities
U.S.-Const., amend, XIV, § T ....vreceenrirerirnsennnnsssssensossisssseesesssssassssesid
Washzngtorz Const.,, ATt, 1, § 3uniririricrasisnirissennsensensiossonsssssssssssnes 9

3AL. Orland "Wash. Prac., comment § 5185, at43-44 3d
€0, 198O SUPP.) rviereurereasiimesssonessesssasssmasasessnesesssseesssmssessaensasesnisnss L9

‘i



PETITION (PROPOSED)’

A, IDENTITY OF PROPOSED CO-PETITIONER
GERALD UTLEY d/b/a PJ INTERPRIZE, a Washington Sole

Proprietorship (‘;Mr. Utley” or “Sole Proprietorship”); asks’ this Court to
allow him to intervene, and accept review of theCourt of Appeals’
décisions dés’ignated in Part B of ,thié ; pe’;ition. Mg},_-’Uﬂvcy performed -
construction work -on a phase of ‘the PrOJectat 1ssue1f1 thls appeal. Mr.
Utley later incorporated Petitioner PJ Interpnze, Tic., the current petitioner
for review in this appeal.‘ |
B. COURT OF APPEALS"DECI’SIONS
Proposed Co-Petitioner Utley seeks rev1ew of the Court of

Appeals’ unpublished decision in Cambrzdge Townhomes, LLC v. Pacific

Star Roofing, Inc No. 57328-4-1 ﬁled on June 11, 2007 the Court of
.Appeals Order Grantmg Cambndge sMotlon to Smke the Appendlces 1o
the Corporatlon S bnef ﬁled onJune 11, 2007 and the Court of Appeals’
Order Denying P.J, Interprize, Inc.’s Motxon for Reconsideration, filed on
‘October 25, 2007. Mr. Utley seeks review in addition to the grounds
stated by PJ Interprize, Inc., to address issues that the Court of Appeals

decided that affect his rights.

1This petition is identified as proposed and filed consistent with the Commissioner’s
Letter of January 24,2008, attached.



C.  ISSUESPRESENTED FORREVIEW

Mr. ‘Utley’ s position in‘this appeal addresses the following issues, in

addition to those raised by PJ Interprize, Inc.:

1.

May an appellate court determine, as matter —of law,
defenses held by a person who is not and never was a party
to the case and has had no opportunity to raise the defenses
and have 'themadju'dicated?

Does the affirmative defense created by RCW
4.16.326(1)(g) apply to actions brought after the statute’s
effective date?

Does an amended complaint relate back to the date ‘of_ﬁling

: against anew party, when the failure to timely join the new

party is the result of inexcusable neglect?
When a bankruptcy court allows a claim to proceed against
a debtor in a specified action, and aparty waits too long to

be allowed to join that debtor in the specified action, may

“the creditor proceed differently than the bankruptey court

allowed?



D.  STATEMENT OF THE CASE
Polygon Northwest .Company’ (“Polygoni”) was the- developer of
the Cambridge Townhomes Condominium project (“Project”). (CP 4).
Cambridge Townhomes, LLC (“Cambridge”) ~was owner/general
contractor that Polygon formed for the Project. (CP 4) (Polygon and
Cambridge are jointly referred to as “Cambridge” herein). The Pi'oject
was constructed in ‘thrée phases. Phase 1:consisted of Buildings 1 through
10, «Phase.ié consisted of Buildings 11 through 31, and Phase 3 .coﬁsisted of
Buildings 320 41. (CP 98-111 and 456); |
Vinyl. siding contractor, Defendant - 4 Bee’s Siding, Inc.,
.subcontracted with Cambridge to install the vinyl siding and trim on Phase
1 of the Project. (CP: 98'%9.9)."2- On. August- _126, 1998, the Sole
Proprietorship entered. into a-subcotitract:with:Cambridge to ‘install vinyl
siding .and trim on Phase'2 of the Project. (CP 98-101). "The Sole
Proprietorship’s work on Phase 2 -was completed by November 1998. (CP
98-101). The temporary certificates of occupancy for all of the buildings
in Phase 2 were issued by October 1, 1999. (CP.2276-2279).
Several : months after the .’So‘E Proprietorship completed its work on |

Phase 2, PJ Interprize, Inc.(“Corporation”), was formed in January 1999.

2 Mr. Utley performed some repair of:4 Bee's work, but thenature: and extent of" that
‘work is-not relevant to this appeal,



(CP 98-99). Four months later, on April 21, 1999, the Corporation entered
into a new.subcontx;act with Cambridge to install the vinyl siding and trim
for Phase 3 of the .Prqject. (CP 98-111).

In February 2004, Gerald Utley d/b/a P.J. Interprize, Inc. filed for
‘bankruptcy in the United State Bankruptcy Court for the Western District
of Washington. (CP 1183-1207). The Bankruptcy Petition lists the
Debtors as Gerald and Mary Utley dba P.J. Interprize, Inc. (1183-1184).
The schedules of creditors include Cambridge Townhomes, LLC. (CP
1188). On June 10, 2004, the Debtors .recéived -a Chapter 7 bankruptcy
discharge under 'll'U.S.C. § 727 (CP 1206-1207). The bankruptcy order
discharged the sole proprietorship’s debts and liabilities to Cambridge
‘Towﬂ homes, LLC arising from this ‘project.

- On March 24, 2004, Cambridge and Polygon-sued PJ Interprize,

Inc., :f01; damageé it éllegeéi were due for construction defects on Phase I,
II and IIL (CP 237-252). On May 28, 2004, Cambridge.and Polygon filed
a motion for relief from the automatic stay in the Bankruptcy Court to
pursue clams against the Corporation. (CP 277-283).

| . InJune 2004, the Bankruptcy court ;gfanted relief from the
automatic stay to allow Polygon and Cambridge to-pursue P.J. Interprize,
Inc.’s insurance proceedsin that action. (CP.285-286). The Bankruptcy

‘Court limited the relief from stay specifically toproceeding in the lawsuit



against the Corporation. (/d.) Polygon and Caribridge at no-point sought
relief from stay to file a separate action against the Debtor individually.
They also did not seek to add the Utleys-individuéllir to the 2004 action at
that time. The Utleys recéived a bankruptcy discharge, which nowhere
limits the effect of the discharge of debts the Utleys incurred. (I1d.)

- In mid-2005, the Corporation moved for summary judgment
dismissingbreach.of contracticlaims brought by Polygon-and Cambridge, "
including ciéims— on Phases T and II. (Declaration of Mark A. Clausen

(hereinafter‘Clausen Declaration™), Ex.-1). Judge Mertél granted the

-+ motioft to dismiss the contract ¢claims: The Order, dated October 26, 2005,

- stated, in‘pertinent part, as follows: "

As a result of the bankruptey discharge; Plaintiffsiay not pursue
claims against P.J. Interprize, Inc., for the sole proprietorship’s
‘wotk-ensthe project; in¢luding the sole proprietorship’s work on
Phase I and Phase I1. This does not preclude Plaintiffs from
pursuing aseparate: declaratory Judgmentlactlon agamst the
sole proprietorship’s insurance carriers for claims relating to
"the'work performed by thie'solé propnetorshlp on'Phases I and
11, to the extent that i insurance- coverage is avallable. [Emphasis
- added] T

(Clausen Declaration; Ex. 2);

‘On November 29, 2005, Respondetts brought a séparate action
against the sole proprietoiship, King ‘County No. 05-2-38551-1 SEA 'CON,
:almost 7 years after substantial completion. cCla‘uSen Declaration, Ex. 3).

‘When Mr; Utley moved for Summary Judgtent dismissing the



Respondents’.claims, they moved for a stay of the entire case pending the

appeal in this :mafter and the Supreme Court’s then-pending decision in
1000 Virginia Ltd. P 'ships-v. Vertecs, 158 Wn.2d 566, 146 P.3d 423

(2006). The trial court granted the stay. (Declaration of Clausen, Ex. 4.)

. The trial court stated that it would entertain a motion to lift the stay when
the decision in 1000 Virginia was rendered. (Id.)

Tn March éf 2007, after this Court decided the 71000 ?ﬁrginia
-appeal, Mr. Utley moved to lift ‘thé stay on the action against him and
consolidate .thé two cases. Plaintiffs opposed the motion and the Court
.denied it. (Clausen Declaration, § 6, Ex. 5).

‘On June 4, 2007, Division 1 of the Court of Appeals issued its
opinion in this case. The Court concluded, among other grounds, that the
Sole Proprietorship would not be prejudiced "b_y'beirig added asa .

| defendant to-this, the 2004 action. Opinion at 11-13. It also éoncluded
that the amendment adding fhe Sole Proprietorship would relate back to
thetime of the filing of thé ériginél.comﬁlaint. Id 12-13. It further -
concluded that the statute of limitations did not run on claims against Mr.
Utley. Id  The panel ﬁﬂher conclﬁded that the bankruptcy discharge did
not prevent plaintiffs from pursing claims against the Utleys despite the

bankruptcy discharge. 7d. -at 11.



E.. . .ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.
Two maj or issues justify this Court accepting review of the Court

of Appeals decision thatrelatesto Mr. Utley. First; the Court of Appeals

. decided Mr. Utley’s defenses when neither the issues nor »Mr..Utley was

. before the trial court. Second;:the Court of Appeals failed to apply the law

‘to determine the issues not properly before it: Thi‘s’eincludes amisréading

of the applicable law relating to the statute of limitationsy a failure to |

cconsider the evidence of plaintiffs’ obvious neglect in‘movingto join Mr.

Utley; and the failure to apply-the applicable bankruptcy law &nd:order.

Mr. Utley obviously raises these arguments:only as alternative grounds for

aceeptance of review, - This Court in 2000 Virginia pointed:out when the

- Court of Appeals had-exceeded its proper-scope ofzr.éviern a-prior case.

This case presents.a clear-case in:-which the Court:6f Appeals has-' -

f _.:gxceeded. the proper scope of its review.

1. 'Tlie Court Of App;a'ls Decision 'Demeﬁ Mr ﬁtley |

. Adequate Due Process Because It Determined Hls Defenses
Wlthout His Partlclpatlon As A Party

Washmgton courts have conmstently held that a person or entlty
'has the nght to partlclpate in 11t1gat1on when he/she has a personal stake in
the outcome See, ¢.g., Sabey v, Howard Johnson & Co., 101 Wn. App.

575, 5 P.3d 730 (2000). Any party-with a protectable interest that could



be adversely affected by the result is allowed }to ;paﬁicipate in a case. See,
e.g., Vovosv. Grant, 87 Wn.2d 697, 555 P.2d 1343 (1976); In re Marriage
of T., 68 Wn. App. 329, 842P.2d 1010 (1993). Our-appellate courts
The Court of Appeals opinion clearly affects ,Mr; Utley’s
fundamentﬁl interests and rights. Without any participation by Mr. Utley,
and without any briefing or evidence of the claims against Mr. Utley”, the
Court of Appeals held as follows:
€)) Tt was an abuse of discrétion not to allow Mr. Utley 'fo
be joined in the pending action, even though the
pla'intiffs delayed doing so for more than a year;
2) Plaintiffs’ claims against Mr. Utley, as a matter of law
.and fact, relate back to the time of the filing of the
original complaint;
3) The statute of limitat'iéns, asa métter of lTaw -and fact,
had .not‘runl.on the plaintiffs® claims against Mr. Utley;
) . "The bankruptcy discharge and bankruptey '.court order,
as a matter of law and fact, would not bar claims

against Mr. Utley-as:a sole proprietorship.

3By‘dc'ﬂnition, because the trial court did not allow the claims against Mr. Utley to be
‘brought, no competent evidence supporting or refuting those claims was before the Court

~of Appeals.



The effect of the Court -of Appeals’ op‘i‘riibn is to: det'enniné and
- limit Mr. Utley’s defenses without him being a patty to the case at the trial
or-,appellate-:l'evelé.-- This violates Mr. Utley’s basic due ‘process tights. -
U.S. Const,. amend.. XIV, §1; Washington Const., art.’],-§ 3. Due process
requires . "notice reasonably calculated, under all the circumistances, to
apprise interested parties of the pendency of the action and ‘afford'them an
opportunity to present their objections:" Mullane-v. Centrél Harover Bank
& Trust Co., 339 U.S.:306; 314,70 S. Ct. 652, 94 L. Ed. 865 (1950);
Duskin v.. Carlson; 136-Wn.2d 550, 965 P.2d: 611 (1 998); Ecology v. .
Acquavella, 100 'Wn.2d-651,:674 P.2d 160 (1983). It also represents the
Court of Appeals reaching issues that the trial court in the Coxfp(;ration
. litigation - did mot- :'conéider ~and -could - not- have considered given its
rulings. | |
.. The'Court of Appeals decision isa c‘le’a’f example of an advisory
- opinion. Advisory opinions' by our appellate courts are inappropriate.
Walker v.. Munro; 124. Wn.2d 402; 879 P.2d 920 (1994). The traditional
tule is that an issue or theory not presented to the trial court will not be
considered by the:court for the first time on appeal. Maynard Inv. Co., Inc.
v. McCann, 77 'Wn.2d 616, 621, 465 P.2d 657 (1970). As an exception, &
reviewing court may consider questions raised for the first time on appedl

if'necessdry to serve the ends of substantial justice or prevent the-denial of



fundamental rights. Jd. at 622. In fact, exactly the opposite is presented
‘here, where the Court of Appeals decision dealing with issues not raised
‘below has resulted in the denial of substantial justice and due process.

The trial court in this appeal determined that Mr, Utley could not
be joined as.a party. Because of that decision, by definition the trial court
did not have before it any of Mr. Utley’s .defenses. The lower court
.o'bviously did not have before it the question of whether the statute of
limitations or statute of repose barred claims agains? Mr, Utley *pei'sonally.
Because the lower court rejected the belated amendinent to join Mr. Utley,
neither the parties nor the trial court could have considered — much less
adjudicated — whether the rejected new claims should relate back to the
date of the original complaint.

‘The Court of Appeals, however, considered »these issues initially
‘on .ap-pea'l. This represents, ata 'minimum, an -advisory opinion on issues
ot properly before it. But more fundamentally, it represents a denial of
.due process. Proper due process wouild have required (1) adequate notice

- to Mr. Utley that his defenses were being adjudicated; (2) an oppertuﬁity
for him 'to present -evidence related to-those defenses, and to present other
-available defenses; (3) an.opportunity for counsel to brief and .argue ithe'

legal ﬂmeoﬁeé; and (4) the opportunity to -appeal or respond to an appeal

10



‘based on the decision ofva'tri'er of fact. To date, Mr. Utley has been denied
-all of these fundamental rights;

Mr. Utley’s lack of due process is perpetuated by the lower
court’s stay of the action against him personally. The trial court in the Sole
Proprietorship suit ‘stayed all action pending the outcome of ‘this appeal.
The Court made the decision ‘while Mr: Utley’s rﬁdﬁﬁn"for summary
- judgment was ‘pendirig. ‘Mr. Utléy theteforé-not ‘only had-hot notice or
opportunity for hearing iri ‘this case:” He' is' prevented from having any
court consider the evidence drargunient Stippotting hi$ defenses:

~The*Supreme Court $hiotild’ consider these issuss, in addition to

i . the issiles rdised by ‘learned -cotmsél forthe Corporation. Although M.

Utley and the Corporation’s interests are ldrgely sitnilar, théy are not
" -identical to M. Utley’s: The corpotation worksd on 8’ different phase of -
- the project, under ‘a‘separate subcoritact. The cofporation wasiot'a debtor
in‘the bankruptcy. The Corpotatioti could obtair s reversal that would not
address the.Court of Appeals’ extensive'treatmerit:of Mr, Utley’s defenses,

The apparent ‘intent’ of the "‘Comfﬁ-»of{.Appealé’ ‘opinion is to
collaterally estop Mr: Utléy from “litigating defenses without any due
process. Given the inportance of the issué and the potential effect of the
Court of Appeals opiriion, Mr. Utley should ‘be allowed to participate as a

party, and this court-should .accept review of an appellate decision below

11



that involves a significant question of law under the Constitutions of the

State of Washington and of the United States.

2. The Court Of Appealé Failed To Apply The Applicable
Statutes Of Limitations To The Claims Against Mr.
Utley.

This appeal represents the oppoftunity for this Court to expand the
application of its holding in 1000 Virginia Ltd. P’shipv. Vertecs Co_rp.‘v,
158 Wn.2d 566, 146 P.3d 423 (2006). In this case, Cambridge did not file
its action against Mr. Utley until years after RCW 4.16.326(1)(g) was iin
effect. The Court therefore has.an opportunity to deal with the statutory |
application post-enactment,

RCW~ 4.16.310 requires a 2-step analysis in determining when it
applies. This Court stated, in pertinent part, as follows:

In addressing whether a statute of limitations has run on an
action arising out of construction or repair of an improvement on
real property, both the relevant statute of limitations and the statute
of repose set out in RCW 4.16.310 B2 must be considered. RCW
4.16.310 is & six-year statute of repose that applies to actions arising
out of the construction of a bu‘il‘ding.ma As this court has explained,
statutes .of repose are “of .a different mnature than statutes of
limitation.” Rice v. Dow -Chem. Co., 124 ‘Wash.2d 205, 211, 875
P.2d 1213 (1994). “A statute of limitation -bars plaintiff from
bringing an .already accrued claim after a specific period of time. A
statute of repose terrhinates a right of action after a specified time,
even if the injury has not yet occurred.” Id. at 211-12, 875 P.2d 1213
(citations omitted). [Footnotes omitted]

1000 Virginia Ltd, P ship v. Vertecs, 158 Wn.2d at 574-75.

12



First, tlle caoée of act1on mﬁst accrue thhm.6 srears of substannal
completion of the improvement; and second, a party then must file suit
:~w1th1n the applicable statute of llmltauon dependmg on the type of
actmn” 1 000 Vzrgmza Ltd P sths v. Vertecs, 158 Wn.2d at 574 Del
.. Guzzi Constr. Co. v. Global Nw.,-Ltd,,105-Wash.2d 878, 883, 719 P.2d

- 120.(1986).

" The Court of Appeals erroneously concluded thatCambndge’s
s Against MY, Utley die viable ‘because they “dccrued” vithin the six
year statute of repose under RCW- 4.16310. RCW 4.16:326(1)(g),
however, became effective July 27, 2003, It applies to Cambridge’s

| ‘claims against Mr. Utley, as that complaint was filed after July 27, 2003.
~ Fraser v, Beutel 56 Wn App 725 785 P 2d 470 (1990) Under RCW

'00 whlohever is later, 7000

=v'tenlnnat10n of- oorvmes hsted in RCW 4.1‘
-_ Virginia Lid P sths v, Vertec.s', 158 W 2d at 582 The temporary
.oc‘ortlﬁca_tje“ of occupancies for".Pha'se, ]Ifwere ‘1ss1;_e’d on' October 1, 1.999.
o Tlxe" .sixéyéar"staitule of limitations ton:Cﬁmbridg’é’?islc"léiﬁis‘ :a_gainét the sole
“proprietorship -expired on October 1, 2005, ..T.llus, Combridge"s claims

.against the sole ;proprietorship are ‘barred. Even assuming; arguendo, that

13



‘the Court of Appeals had properly considered Mr. Utley.’.s statute of -
limitations defense, it erred in holding that the statute of limitations does
not bar Cambridge’s claims against the sole proprietorship.

Cambridge may .argue that RCW 4.16.326(1)(g) cannot apply
because Mr. Utley failed to raise .it as an affirmative defense. That
argument highlights precisely why the Court of Appeals erred in its
decision. There is no claim against Mr. Utley in this matter for him 1o
answer or affirmatively defend. Mr. Utley has not been given an
-opportunity in this case to raise the issue, and so it is unfair and
inappropriate for the Court of Appeals to decide it against him.*

3.  The Court Of Appeals Erroneously Determined That

The Claims Against The Sole Proprietorship Relate Back

Under CR 15,

The Court of Appeals determined that the trial cbm_'t had abused its
discretion by denying Cambridge leave to amend to add the sole
proprietorship as a party. Court of Appeals Opinion at 11-13. Asnoted
above, this question could not properly have been decided in this appeal,
and should not have been decided without Mr. Utley’s participation.
| Further, the decision is contrary to applicable law governing amendments
to:add new parties.

"When the plaintiff has sought an amendment to-add new

4 Assuming, arguendo, that the Court reaches this issue, it can assume by the parties’
‘briefing that the issue is beforethe Court, Certainly the Court of Appeals impliedly did
_justthat in:reaching its decision.

14



defendants under CR‘ 15(c), this Court has held that inexcusable neglect

alone is a \sufﬁcientﬂ gcouﬁd for denying the amendment. Haberman v. |

WPPSS, 109 Wn.2d 107,744 P.2d 1032, 750 P.2d 254 (1987); North St.

- Ass'nv. Olympia, 96 Wn.2d 359, 368,:635 P.2d 721 (1981); Tellinghuisen
v. King Cy., 103 Wn.2d 221, 223, 691 P.2d 575 (1984); South Hollywood

'- .Hzlls Cztzzens Ass'n. Kzng Cy 101 Wn 2d 68 77 677P 2d 114 (1 984).

Generally, mexcusable neglect ex1sts when no reasons for the 1n1t1a1

¥

o fallure to name the party appears m the record South Hollywood Hills
| Cztzzens Ass'n, at 78, If the parties. are apparent, or.are ascertau;aiﬂe upon
- reasonable mvestlgatwn, the failure to name them. w111 be held to be
mexcusablc See 3A L. Orland Wash Prac comment § 51 85 at 43-44
3d 6.47 1986 Supp.); Tgl_lz__ngkyisen, at224 (no excuse. where .1dent1ty of
_ om,_itte_d parties. was matter of public .recorcll,);‘-v'So'uth Hollywood Hills
) Citizens Ass 'n, at 77 (no excuse because identity of omitted parties was
‘matter of public record).
) In'this matter, Cambridge obviously had notice of its.claims
.agaihst M. Utley to "timely feeek an amendment, It sued in March 2004 for
| alleged damages on the Project, so it cannot claim lack of knowledge of
claims against Mr, Utley. He worked onthe second phase of a three-phase
project from whlch the plam’uﬁ?s clanns arise. It cannot. senously be

argued that G Cambmdge knew of'the claums agamst *the corporatlon and

135



lacked notice of the claims against Mr. Utley.

| Plaintiffs further moved in the Utley bankruptcy action for relief
from stay-to pursue an action. The Bankruptcy Court’s order of June 2004
allowed Cambridge to pursue such an-action. Respondents then waited
until almost the eve of trial to seek to add Mr. Utley as a party. ‘The Reply
Brief of the Corporation deals in more detail with the unreasonable delay
in the attempt to add Mr, Utley as a party, and Mr Utley relies upon the
Corporation’s brieﬁngas well as its own,

After the trial court rejected Cambridge’s 11™-hour motion to
amend, it then waited until late November, 2005, to bring an action against
Mr, Utley. This undisputed knowledge of its claim and failure to act upon
it constitutes inexcusable neglect that would bar the relation back of.the‘
claims against Mr. Utley. Neither the trial court nor the Court of Appeals
prope—rly ‘had this question bg‘for,e it. The .only;p_mper'course for this Court

1s to.accept review and reverse the Court of Appeals.

4, The Court Of Appeals Erred Because The Bankruptcy

Discharge Precludes Further Action Against The Sole

Proprietorship.

“The ‘Court of Appeals also determined that the Utley bankruptcy
discharge did not.affect :Cambridge’s claims -against Mr. Utley. Court of

Appeals-opinion at 1.1, Federallaw is clear:

16



11'USC §524 Effect of discharge::

(a) A discharge in a'¢ase under this title -

2) "operatee'as an injunction against the commencement or
continuation of an action, the employment of process, or an act, to
collect, recover or offset any such debt as a ‘personal liability of the
debtor

On February 27, 2004 Mr and Mrs Utley filed thelr Bankruptcy
.Petrtlon They hsted Cambrtdge Townhomes, LLC as 2 credltor ,
Cambrtdge therefore had notrce of thelr bankruptcy apphcatlon before
ﬁlmg the 1nstant sult The Utleys recetved a bankruptcy dxscharge on June
10, 2004 The dlscharge order was never. appealed and the bankruptcy
case is closed _ | )

Polygon, Cambrrdge and the bankruptcy court specxﬂcally
addressed the extent of any pursult of Mr Utley in hght of the bankruptcy
| The bankruptcy court based on Ianguage provrded by counseI for
Cambridge, hmlted the rehef from stay to the followmg

[TIhe automatic staym thrs proceeding is hereby lifted for the

tpurpose of allowmg Polygon Northwest Company and Carribr.idge
[ - the underlying
stiite court action Polygon Northwest Co npan 1 d Cambridge
Townhomes, LLCv. P.J. Interprize et al, ). 04-2-06304-3
SEA for the purpose of pursuing any insurance proceeds that are the

result of any insurance coverage the Debtor may possess.”(emphasis
added).

(CP 285-286.)



. Cambridge did nothing to pursue Mr. & Mrs. Utley for well over a
year. It did not file any objection to the scope of the discharge, or seek
any adjudication of its rights in the bankruptcy court. Nothing in the prior
bankruptcy court order or the Order of Discharge authorized pursuing a
claim, or exempted the claim from disChérge.

Cambridge and Polygon rely upon the decision in Arreygue v. Lutz,
116 'Wn. App. 938, 69 P.3d 881 (2003). This decision is essentially
‘mirrored by, the previous order in bankruptcy, allowing Cambridge and
Polygon to pursue “any insurance proceeds that are the result of any
insurance coverage the Debtor may possess,” in this action. Respondents
were given a clear, timely route in 2004 to pursue the insurance proceeds.
They elected not take it until the trial court determined, in its discretion, it
‘was too close to trial.

Judge Mertel below recognized the defect in the plaintiff’s-position
and attempted to resolve applicable claims against PJ Interprize, Inc. He
Tlimited plaintiffs’ claims as follows:

-As-aresult of the bankruptcy discharge, Plaintiffs may not pursue

-claims against P.J. Interprize, Inc., for the sole proprietorship’s

work on the project, including the:sole proprietorship’s work on’

Phase I and PhaseII. This does not preclude Plaintiffs from

‘pursuing a separate declaratory judgment action .against the

sole proprietorship’s insurance carriers for claims relating to

the work performed by the sole proprietorship-on Phases I.and

11, to the extent that insurance coverage is.available. [Emphasis
-added]

18
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(CP 2024-28) The only ranonal way to read the lower court’s order is
that as result of the omission of the clannﬁom the motlon for rehef from
stay and the bankruptcy discharge, plamtlffs lost the ability to pursue M.
Utley personally for h1s work on Phases Tand II The only exceptlon
listed was very specific: a separate clalm dlrectly agamst the insurance

N cartiers, 1f such a clalm ex1sted .Such a clalm obv1ous1y would not have
been subj ect elther of a stay in bankruptcy or Mr Utley s bankruptcy
dlscharge |

R CONCLUSION

,‘ For the above reasons, Mr Utley submlts thlS proposed Petltlon
for Rev1ew He seeks the nght to mtervene in the pendmg revrew, and for
" Teview by thxs Court If review is granted he seeks a reversal of the Court
-of Appeals unpubhshed decxslon in Cambrzltiéa “'Tow.nhomes, LIC v.
Pac:f ic Star Roof ng, ]nc No 57328-41 ﬁled on June 11, 2007; the
~ Court of Appeals Order Grantmg Cambndge 's Motlon to Stnke the
Appendxxes to the Corporauon 'S bnef ﬁled .on June 11 2007 and the
Court of Appeals :Order Denymg 2. Intexpuze, .Tno s Motion for

| Recons1derat10n, ﬁled on October 25 2007

wle. i
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Respectfully submitted this pz 7 day of February, 2008.

CLAUSEN LAW FIRM, PLLC

"By: Mark A. Clausen, WSBA No. 15693
Attorney for Gerald Utley, et ux.
701 Fifth Avenue, Suite 7230
Seattle, WA 98104
(206) 223-0335
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THE SUPREME COURT

' RONALD R. CARPENTER = STATE OF WASHINGTON TEMPLE OF JUSTICE
SUPREME COURT CLERK . "P.0. BOX-40928
OLYMPIA, WA 88504-0925
SUSAN L. CARLSON (380) 357-2077
DEPUTY CLERK / CHIEF STAFF ATTORNEY ‘g-mall; supreme@couris.wa.gov
www.collrts.wa.gov
RECEIVED
. JAN 2 5 2008
January 24, 2008 _
Clausen Lew Firm PLLC
Eileen 1, McKillop Jerret E. Sale
Oles Morrison Rinker & Baker LLP Deborah Lynn Carstens
701 Pike Street, Suite 1700 ' Bullivant Houser Bailey PC
Seattle, WA 98101-3930 1601 5th Avenue, Suite 2300
Seattle, WA 98101-1618
Gregory Paul Turner . Mark A, Clausen
Lee Smart PS Inc, Clausen Law Firm PLLC
701 Pike Street, Suite 1800 701 5th Avenue, Suite 7230
Sesttle, WA 98101-3929 Seattle, WA 981047097

‘Richard D. Johnson, Clerk
Court of Appeals, Division]
One Union Square
600 University Street
Seattle, WA 98101-1176

Re:  Supreme Court No. 81003-6 - Cambridge Townhomes & Polygon NW v.-4 Bees Siding,

_etal,
Court of Appeals No. 57328~4-1

- Clerk & Counsel:

The Court of Appeals "has forwarded the Petition for Review.and related Court-of Appeals
case file in the referenced matter. The matter-has been assigned the Sup1 eme Court cause
nuniber indicated above.

‘On December 17,2007, this Court received the Respondent’s “MOTIONFOR
EXTENSION-OF TIME” o file an answer tothe Petition for Review. The following notation
ruling was entered on Decetriber 17,2007, by the Supreme Court Deputy Clerk:

“Motion granted, Respondent’s answer to'the
petition for review shall be filed by not later than
February 4,2008,”
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e +On December 10,.2007, this Court recelved “UTLEY"’S MOTION TO INIBRVENE AS’
A CO-PBTITIONER Or ALTERNATIVELY, TO FILE AMICUS BRIEF”. The following
‘notation ruhng was entered on January 23, 2008, by the Supreme Court Commissioner Steven
‘Goff: : :

“Gerald Utley’s motion to intervene is referred
to the court for'consideration with the petition
for review in this case. Mr, Utley may file a
proposed petition for review not later than
February20;2008, Any answers to the proposed
- petition should:be-filed by not later ‘thamn Match
- 2452008, and any reply (if authorized by RAP
- 13 4(d))i'by Aprll 16, 2008 »

The Petition for Review-and Motion:to Intervene will be set for consideration‘without .
oral argument by a Depattment: ofithe Gourt; see RAP 13.4(3). If the members;ofthe. Department
do not unanimously dgree-on the manner:ofithe disposition, consideration ofithe petmon and
motion will be contiriued for determination by the En Banc Court. 3 .

Usually there is at least 10 months between receipt of the Petition for Review in. this court
and consideration of the petition. “This amount-of timeis built into the proc )
answer to the petition and for the court’s normal screening process, Atthis't ~
on what date the matter will be determined by the Court The parties will be advx ed- when‘-the‘ "

-Courtmakes a decision on the merits. ,

It isnoted that any amicus curiae memorandum in support of or 'm opposiﬁoh f:o a
‘pending petition for review should be served and received by this Court and counsel of record for
the parties and other amicus curiae by not later than- 60 days from the date the Petmon for
Review was filed;:see RAP13.4(h): LTI T

Sincerely,

Bl Cakor

Susan’k: Carlson: .
-Supreme Couit Deputy Clerk

SLC:bbm



IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

CAMBRIDGE TOWNHOMES, LLC, a
Washington limited liabllity company;
POLYGON NORTHWEST COMPANY, .

a Washington general partnership,
‘Appeliants,
Vs,

)

)

)

)

)

)

)

)
PACIFIC STAR ROOFING, INC.,a )
Washington corporation, and P.d. )
INTERPRIZE, INC., a Washington )
corporation, )
)

)

)

)

)

)

)

)

)

)

‘Respondents,
and

4 BEES SIDING, INC., aWashingfon

corporation; COURTESY GLASS, INC.,, |

d/b/a’PACIFIC DECKTEC, a p
Washington corporation, GIARD v

CONSTRUCTION LLC, a Washington

Limited Liabllity Company; INTERWEST

INDUSTRIES, INC., @ Washington )
corporation; JANES BROTHERS )
WATERPROOFING, INC,, a C

‘Washington corporation; UNlTED
‘DEVELOPMENT CORPORATION d/b/a’)
‘MILL CREEK LANDSCAPING

)
‘SERVICES, a Washington corporation; ‘) -
)

“PUGET SOUND FOUNDATION

DIVISION ONE.
No.:57328-4-

'UNPUBLISHED OPINION

FILED: June4, 2007 .
)



57328-4-1/2

SERVICES, INC., a Washington
corporation; CREATIVE CONCRETE,
INC., a Washington corporation;
-J.8. CONTRACTING, INC., a
Washington corporation,

Defendants.

Nt Nt Nt Nt et s e “wat®

BAKER, J. — Cambridge Townhomes, a developer, and Polygon Northwest

Company, a'general contractor, suéd subcontractors Pacific Star Roofing, Inc, and P.J.
Interprize, Inc. for breach of contract_and}___,ymdemniﬂcatio urtc .
on the subcontractors’ motton for summary judgment rul 1g that the ot )
subcontractors did not obligate the subcontractors to lndemnify the plaintlffs, ond that
the plaintiffs’ claims were barred by the corporate dissolution of the subcontractors. We

reverse.

Cambridge Townhomes, LLC was the developer, and Polygon Noﬂhwest
Company (collectively “Polygon”) was the general contfactor “on the Cambridge
“Townhomes Condominium development. Constructed in three phases ‘baétween 1997

R IR
R

and-mid-2000, the development consists of 40 multi-urijt b

with Pacific Star Roofing, Inc. (PSR) to perform roofing work
Inc. (PJ) for siding installation. Polygon's contracts ”wtth.,v SR and _
provisions requiring the subcontractors ‘to Indemnify and defend Polygon against all
claims arising out of the work of the subcohtractors, h

in early 2003, Polygon was notifled of construction defects In the unlté;_f.b_,y the

Cambridge Townhomes owners assodiation. Polygon hired:éxperts to irvastigate the
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* clalms. The experts submitted reports confirming @ number of construction defects that
had resulted in water damags, including defects In siding and roofing installation.

Polygon and the owners assoclation reached a settiement .agreement in
November 2003. The association sued to collect on the settiement in December 2003,
and the claim was ssttled shortly thereafter.

_ PSR dissolved as 'a corporate entity in October 2003. PJ was administratively
dissolved in March.2004, for fallure to file a timely annual report or license renewal.

Polygon filed suit against various subcontractors in March 2004, seeking
indemnification .and asserting breach of contract. “The trial court dishlssed Polygon's
indemnity claims against all defendants, ruling that the indemnity provision in the
subcontracts did not apply. The court also ruled that Polygon could not proceed
against PJA!nterprise'.s predeceséor, a sole proprietorship. In addition, it struck portions
of one of the expert's declarations, and required Polygon to prove the -alleged
construction defects were latent.
| 'Tl';e»'.court -subsequenﬂ_y 'dismiSSed Polygon's breach of contract claims agaihsf |
PSR and PJ.

.

PSR and PJ ;assé;t that Polygon’s claims against them :are barred because they
are post-dissolution claims. Additlonally, ‘PJ asserts that the indemnity-agreement in its
contract with Polygon .does not cover damages ‘caused by ‘construction defects. ‘Both

-assertions .are -erroneous. Recent :decislons by this court -and -our ‘Supreme Court

supportPolygon’s claims.
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“This court reviews:summary:judgment.orders de novo, and-engages inthe same .
inquiry as the:trial court.! A summary:judgment will be affirmed if there are Ané genuine
issues of material fact and-the moving party is entitled to judgment as a matter.of law.?
“The de novo standard of review is applied to é!l trial court.rulings:made in conjunction
with a summary judgment motion.®

Corporate Dissolution S . oo '-

The:Washington Supreme:Court recently ruled that.corporations are.not.immune

to post-dissolution’ claims.: in

DynastyiConstruction:Co.;* the .court-held:that;.in ‘conirast-to.the -harsh-common: law

rule that’ ibarréd'*fa‘llmcléimsr‘f;'ag‘ainst a-corporation-after-lts dissolution, Washington
statutés allow claims arising aftér a:corporation is dissolved.®

At common:law, when ‘a corporation:dissolved, it ceased:to-exist-for-all.purposes -
and therefore cotild- not 'sue or''be sued.®  Although the:right to sue-a .dissoived
corporation did not exist at cbmmon law, the right ddes nowexist:by-statute.” - The
‘commo"n ‘Jaw-tule-has been modified by the enactment-of survival statutes-which permit
dissolved corporations to sue and.be sued as part of their winding up activities:for-a
limited time period.®

In Ballard: Sguare, an-owners-assoclation brought suit:against a developer over

1 Aba Sheikh v, Choe, 156 Wn.2d 441, 447,128 P. 3d 574 (2006)
2CR 56(0) Huff v. Budb ll, 141 Wn, 2d‘1 7,1P.3d 1138 (2000).
8 135 Wn.2d 658 663, 958 P.2d 301 (1998).
4158 Wn 2d 603, 146 P.3d.914 (2006).
% Ballard Square, 158 Wn:2d at-609.

% Ballard Square, 158 Wn.2d at 609,
7 Ballard Square, 158 Wn.2d at 619,
® Ballard Square, 158 Wn.2d at 609,
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construction defacts that resulted in leaks and water damage. ‘At the time the suit was
brought, the developer was a dissolved corporation. The trial court granted summary
judgment on ‘the ground that the sult was barred by the developer's corporate
~ dissolution.? The Supreme Court, however, held that legislation enacted In 2006
significantly altered the statutory scheme regarding suits by and against dissolved
corporations.™

In 2006, the Legislature amended RCW 23B.14.340 to read:

The dissolution of a corporation . . . shall not take away or impair any
remedy available against such corporation . . . for any right or claim -
existing, or any liability Incurred, prior to such dissolution or_arising
thereafter, unless action or other proceeding thereon Is not commenced

within two years after the effective date of any dissolution that_was
effectiv ior to June 7. 2008, or within three vears after the effective

date of any dissolution that Is effective on or after June 7. 20061 (New

language underlined.)

The Ballard Square court held that this statute, read In conjunction with other
rélated provisions of fitle 23B RCW, particularly RCW 23B.14.050(2)(e) (which stafes
that dissolution of a corporation does not prevent commencement of a proceeding by or
against the corporation in its corporate name), allows claims to be brought against
‘corporatic;ns after they have been dissolved.* The court further held that the
amendment applies retroactively.”® The amended statute requires that & -post-
‘dissoluton cause ‘o'f:a'cﬂon be commenced within two years of dissolution if dissolutioﬁ

occurred prior to June 7,.2006.* In Ballard, RCW 23B.14.340 operated -against the

% Ballard Square, 158 Wn.2d at 608,
10 Ballard Square, 158 Wn.2d at 606 n.1.
RCW 23B.14.340.

- 2 Ballard Square, 158 Wn.2d at 606, 612.
13Ballard Square, 158 Wn.2d :at 606,



57328-4-1/6

‘owners ‘assoclation, because its suit'was brought well over two years after dissolution.'*

“In the preserit: case; ‘PSR-and PJ 'were dissolved ‘prior-to June 7, 2006, but
Polygon ‘filed suit on March 24, 2004, well within the two-year perlod required under -
RCW 23B.14.340.

" “The“trial coiit’ erred in dismissing ‘Polygon's' claims: on :the grounds that-the-

claims were asserted after the dissolution of PSR and PJ. We reverse that ruling. .

, PJ argues that MacLeag was wrongly declded because it relied on our earlier

ELE R ey o %

’ruling ln ’v urt h clﬂc Cor ,‘7 which upheld an Indemnity provision

) Hoyl

‘requiring a subcontractor to defend all sults "anslng out of ln connactlon with or
Incldent to, the subcontractors performance " Karnatz ln tum, relled on Igg § Sons

v.Carl T, Madsen ln ,‘9 which was overruled in part by ones v, §1[gm ansgmg

Co® However,‘ ones overruled Tuccl. only to the extent that lt permltted

indemniﬁcatlon of a contractor for the contractcrs sole negllgence 21 Here, the

14 Ballard Square, 158 Wn.2d &t 616.

18 Ballard Square, 158 Wn.2d at 616.

16133 Wn. App. 828, 138 P.3d 155 (2006).

7.8 Wn, App. 76, 503 P.2d 1145 (1972).

18 Karnatz, 8 Wn..App.-at 80, Ko

181 Wn, App. 1035, 467 P.2d 388 (1970). e
2084 Wn. 2d 518, 527 P.2d 1115 (1974). o Ce
21 Jones, 84 Wn.2d at 522-23.
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indemnity agreement specifically excludes claims based on the Indemnitee's -sole

negligence.

-PJ further argues-that Polygon cannot enforce the indemnity provision unless it
shows proof of payment to the owners .association. We disagree. Indemnity actions
accrue when the party seeking indemnity pays or Is legally adjudged obligated to pay
damages to a third party.?? Polygon was adjudged obligated to pay damages to the
association, and its right to seek indemnity from PJ accrued at that time.

We reverse the trial court's order dismissing Polygon's indemnity claims.

Soie Proprietorship

Polygon originally contracted with Gerald Utley, d/b/a P.J. Interprize, a sole
'prop'rietorshlp, in August 1998. The sole proprietorship performed work on phases 1
and Il of the project. P.J. Interprize subsequently incorporated in January 1998,
- Polygon then executed a contract with the corporation for work on ‘phase Ill of .the
© -project. The corporatlon also performed some work on phases | and Il.

In February 2004, Gerald Utley filed -for bankruptcy. The bankruptcy petmon
describes 1he debtor as -an individual, nota ‘corporation, -and lists only Gerald Utley and
his wife as debtors However, in the: sectlon -asking what other names the debtor had
used in the previous six years, Utley listed “d/b/a PJ Interprize, Inc.” Utiey's bankruptcy
was discharged.in June.2004.

‘Polygon filed a motion for relief, -asking the bankruptcy court for permission to

proceed against the tdebtor“ito ‘the -extent of .available insurance proceeds.” The court

22 Cantral Wash. ‘Refrigeration, Inc. v. Barbee, 133:Wn.2d 509, 517, 946 P.2d

760 (1997).
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graﬁféﬂ the motion, allowing Polygon to proceed-against-the :debtor for.the-purpose of.: -
pursuing any insurance proceeds that might be available. Under that ruling, ‘Polygon
‘was not’barred-from pursuing claims agalinst the sole propriétorship in order to tecover
from'its insurance carriers.

The'tridl:court contliuded that Utiey's:bankruptcy ‘dischargesbarred Polygon:from: .-
purétiing’ claifé ‘agalnst ‘the" corporation”for” the ‘sole proprietorship's-work .on:the -
project. While the"court stated" thetPolygon could  pursue:a declaratory ;judgment.
action agalnst'ths selé proptistorship's insur'énce"’:‘:ca‘rriers-'-‘;'-'ittwaézfsuent fon:;thee;ahatter of
the bankruptcy court's order permitting Polygon fo proceed against::the: sole:
propristorship itself: s

“The* cort” ‘bblﬁéd “that the" 'cé"a"'pbr'atlon“ was - a “continuation -of the:.sole-
proﬁ?iéiéréﬁiﬁ: ““The'court'believed the‘corporation-had+assumed the:liabilities of the;

solé proprietorship; and given that:itiwas “the same'people:and they're:doing the same:

business,” the corporatioh was " cofitinuation-of the sole proprietorship:® However;-.. . -~

the ‘court’ believed! it did not -rsed ?"S_ft}f»“r'éééh @ decislon regarding successor-liability
‘becatise [t conditided that‘the bankruptey discharge precluded Polygon-from pursuing:
claims ‘against the corporation arisihg out'of the solé proprietorship's:work.

“The general rile In’ Washington Is‘that acorporation purchasing the-assets of
-ahother -corporation does not, by reason rqf the purchase of assets, become liable for
the debts and liabllities of the selling :corporation, except ‘where: (1)-the purchaser

expressly or impliedly agrees to assume liabllity; (2) the purchase Is a de facto merger

2 Report of Proceedings (Oct, 21. 2005), at 66.
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or consolidation; (3) the purchaser is a mere continuation of the seller; or (4) the
transfer of assets Is for the fraudulent purpose of escaping liability. The four
exceptions fo the general rule were developed to protect the rights of commercial
creditors and dissenting shareholders following corporate acquisitions.? The purpose
of the mere continuation theory Is to prevent the corporation from escaping liability by
merely changing hats.?®

To establish that a successor corporation is merely a continuation of its
predecessor for purposes of determining the successor's legal obligations, a plaintiff
must establish at Jeast two factors: (1) a common identity of the officers, directors, and
stockholders between the companies; and (2) that the new company gave inadequate
consideration for the assets transferred.” A transfer of .all or substantially all of the
‘predecessor corporation'é assets is an implied third element of the mere continuation
‘theory.? | |

In the present case, one corporation ‘did ‘not purchase the assets of -another.
Rather, the sole ﬁroprietorsh‘ip incorporated. Whether a corporation can ‘be a mere
continuation of a sole proprietorship appears to be a question of first impression in this

sgtate, -although our Supremse 'Court, in reviewing ‘the 'hlsion:y of the mere -continuation

24 Hall v, Armstrong Cork, Inc., 103 Wn.2d 258, 261-62, 692 P.2d 787 (1984).

26 Hall, 103 Wn.2d at 262. '

28 Gall Landau Young Const. Co. v. Hedreen, 63 Wn.-App. 91, 96-97, 816 P.2d
762.(1991).

21 Gl Landau Young, 63 Wn.-App. at 97.

28" Gall Landau Young, 63 Wn. App. at 97. But cf. Eagle Pac. Ins. Co, v,
Chiistensen Motor Yacht Corp., 85 Wn. App. 695, 706-n. 1, 934 P.2d 715 (1997), affd
on other grounds, 135 Wn.2d 894, 135 ‘Wn.2d 896, 959 P.2d 1052 (1998) (declining to

:adopt the third factor).
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exception, fioted that the-exception was first expanded by a.federal court when it found

a corporation to bé a mere continuation of a predecessor sole proptietorship.?®

The “Suprenie Couit-of New:York dealt squarely with this. issue in Monroe v. .

Interlock Stesl Company, lnc.*The plaintiff in Monroe sued a corporation for personal

injuries’ gustained iwhen’ using a+machine ‘manufactured- -by -the.. corporation’s.

‘predecessor, a sole proprletorsh!p 31 The court held that the general-rule.of: nonllability, .

was Inapplicable;-and: that:the ‘successor corporation, which was engaged In;the.same

business.*"under the'saimig-ownership:and:control, was.a-mere continuation of:the prior. . .

enterpfise;” inprotected from “sults ‘arising ~out-of .acts of-the sole: -propristorship.*
Noting' the inéquitiss"whieh - could occut ifthe doctrine-that-corporations.are separate...
and distingt ‘entities "is' blindly sccépted, the’ court reasoned-that a. corporation. could
 escapé liability by ‘tisihg ‘rectganizatioritoimake -cosmetic. changes-in-essentially. the..
same business, leaving plaintiffs without remedy,sa A sole proprietor who transfers
assotsté & W carpioration, the'court held, bacomes akin to.a.predecessor corporation
shori'ofits assets™ -~

* SiniNafly,; theé ‘Suprame Court :of:Connecticut-held that the -transformation of ‘a
sole propristofehip into & limited Nability-company -,cr'ea.te:s.. in the new: business entity.

rights and obligations previously held by the sole proprietorship.®®

2% Martin v. Abbott, Lgbs,, 102 Wn.2d 581, 611 889 P, Zd 368
%487 N.Y.S.2d 1013:(1986). - - . o
‘31 Martin, 487 N.Y.S.2d at 1014, ‘
32 Mﬁfﬂ n, 487 N.Y.8.2d at 1015.
3 Mar .4 2d .at 10486,
2dat 1015,

(1999).

10
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Utley was boththe sole proprietor and the president of the corporation. The sole
proprietorship and the corporation performed the same work for the same contractor.
The directors of the corporation were Utley's family members and long-time employees

of the sole proprietorship.

Numerous other factors suggest that the corporation was a mere continuation of
the sole _broprietorship. Utley listed his d/b/a as P.J. Interprize, Inc, when filing for
bankruptcy, even though he was filing only on behalf of himself and the sole
proprietorship. He stated ina declaration that the corporation was bankrupt when, in
fact, it was the sole proprietforship that was bankrupt; the corporation was
‘administratively dissolved. In its answer to 'Polygon's complaint, which named only the
corporation as .a defendant, PJ stated that it signed -2 master agreement with Polygon

in August 1998. In fact, that agreement was signed by the sole ‘proprietorship, before

PJ:incorporated.

Under the persuasive authority of Monroe and C & J Bullders, we hold that the
‘corporation was merely a ‘continuation of the sole proprietorship, and, as-such, canbe
‘held liable-for the sole proprietorship’s obligations. We further hold that the bankruptcy
proceeding -does not bar.Polygon’s claims ‘against the sole proprietorship insofar as
they relate to recovery of insurance proceeds.®
Amended Cbmglglnt |

After the court ‘ruled that Polygon could not proceed against PJ for work

performed by the sole proprietorship, Polygon moved to amend the complaint to include

% See Arrevaue V. Lutz, 116 wn. App. 938, 69 P.3d 881 (2003) (bankruptcy
discharge does not bar suit forthe sole purpose of insurance recovery).

g
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the sole-proprietorship-as-a:defendant.- The court denied the motion.

“The decision'to grant-leave to.amend the.pleadings is:within the discretion of the
trial court.?” -Civil Rule 15(a) provides that leave to amend shall be freely.given when
justice so requires.®® These rules serve to facilitate proper decisions on the merits, to

provide parties’ withzadequate: notice-of the:basis for claims .and;defenses -asserted

against them, ‘and to-allow-amendment .of the::pleadings, except where .amendment ..

would réstilt'in ‘prejudice to the opposing party.® - An. amendment.should be permitted .
unless it'will: prejudice” thevopposing:party#%.:A trial:court's decision 4o.grant.or.deny.

leaveto:amend'is reviewed for manifest abuse of adisgr,e,_t_iqn,.-‘l; i

"Civil'Rule 15 also provides-that:an.amendment.to-a pleading.relates back to.the. .

date of the"original pleading whenthe claim asserted-in.the:amended.pleading arose
out of the’occurrence-set forth inthe original-pleading,.and.the amendment.changes

the party against whom the claim is asserted.** This relation back Is permiited.if.the

- party‘to be'brolight in:byamendment:has:received. such notice of .the action:that-the ...~

party williriot be-préjudiced: Intmaintaining-a defense on.the merits, and.knew or.should
have ‘kiioWwn“that, but for ‘@ mistake:‘concerningthe identity of the proper party, the
-actiofi-wolild‘have been brought-against the party. .. .. -

Given the continuity between the sole proprietorship and ithe corporation, the

37 Wilson v. Horsely, 137 Wn.2d 500, 505, 974 P.2d 316 (1999).
3% CR'15(a). ' ‘
- % Caruso v, Local Union No, 890 of Int'l Bhd. of Teamsters, 100 Wn.2d 343,
349, 670 P.2d 240 (1983). | ‘ '
40 Wilson, 137 Wn.2d at 505.
+ Wilson, 137 Wn.2d at 505.
- 420R‘ﬂ5(d). R
43 CR15(c).
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sols ‘propristorship would not be prejudiced by being added as a defendant. ‘The sole
proprietorship would have adequate notice of the basis for the claims and ample timeto
prepare its defenses. Nor would such an -amendment be rendered futile by the statute
of limitations or the statute of repose. Under RCW 4.16.310, which governs the accrual
of construction claims, all claims or causes of action shall accrue, and the applicable
statute of limitation shall begin to run, only during the period within six years after
substantial completion of construction.* RCW 4.16.310 s a statute of repose, rather
than a statute of limitation, because it establishes the time period in which a cause of
action must accrue, tather than the time period after accrual in which a plaintiff must
commence an action.#® Here, construction was substantially completed in 1999 and
Polygon's claim accrued in early 2003, well within the six-year period set forth in the
statute. The statute of limitations therefore does not bar Polygon's claims.

We hold .thatAzthe trial ‘court erred in denying Polygon's motion to .amend its
complaint to add the sole proprietorship.as a defendant, and reverse.

‘Burden of Proof

PJ argued that Polygon waived any rightto seek damages against PJ because it
inspected, accepted, and-paid for the work. The trial court ruled that PJ’s liability was
limited to latent defects, and that Polygon bore the burden -of proving ‘those defects

alleged to be latent.

PJ is asserting the defense of waiver. Waiver Is the intentional :and voluntary

44 RCW 4.16.310.
45 Escude v. King County Pu
895 (2003).

Hosp, Dist,, 117 Wn. App. 183, 192'n.8, 69 P:3d
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relingtiishment of a-known-right* The party. asserting waiver-bears . the :burden..of. ..
proving an ‘interitiofito refinquish the right> PJ consequently bears:the burden of
establishing the alleged defects were patent.*® The trial court was in.error when it ruled

' Polygon bore the birden of establishing latency.

Expeit's‘Declaration’

Polygon submitted ‘a *declaration-by ‘Mark: Jobe, one: of: the- experts hired to. .

investigate construction défects in response to the association’s-complaints. Based on ..

his expsfierice as'agerieral-contractor,: construction smanager, .and;superintendent ...

coordinatingthe work: of ‘subcontractors;. Jobe: disputed -PJ's -assertion . that .Polygon .

Inspectéd “Pi's * woik duifing -construction; -and - that:.there was nothing -about. the. ...

instaligtion that'was riot viible at the-time of-construction. :Hestated that-the nature.of

the work involved iii-iristalling:siding: made -It. impossible for..Polygon.fo .supervise ... -

.!nstallé"tiiiﬁ‘*‘fév‘e'r_y«fl‘steb“'taf"”thé"‘»way;-fwnhaut:f're’quirlng;a-e;supe,rinta“ndent-z-to_;.!:ﬁ!stanq;:zbe,hind
+_the Installer as the materials‘were being:installed,"-a proposition he termed-unrealisfic, .
particutarly in light of the scope of the project.

PJ 'moved to "~"§"t"ri|<’f"‘é"aJdb'é-’;s=d‘éélaration'f oni-the ground:that-Jobe was not present
during’ construction -of the' project and:.had no.-experience; In: condominium .

developments. “The"trial court granted ‘PJ's- motion .in part, striking ;paragraphs.five., .

nc., 104 Wn. App.-823, 830,

sy, if, |

16 P.3d 1278 (2001). ' '
47 Jones v, Best, 134 Wn.2d 232, 241-42, 950 P.2d 1 (1998); Perez v, Perez, 11

Whn. App. 429, 432, 523 P.2d 455 (1974), overruled on other grounds, Brown v. Brown,
100 Wn.2d 729, 675 P.2d 1207 (1984). ,

~ 48-eg Michel v. Efferson, 65 So.2d 115, 119 (1853) (*The defense;of walver Is a
special one-and the burden 6f/proofis on the defendants'to-show that-the plaintiff had
“knowledge of the defects in construction and that she intentionally walved same.”),

14
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through eight of Jobe’s declaration.

ER 702 provides:

15
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If scientlfic, technical, or other specialized knowledge will:assist:the -
trier of fact to understand the evidence or to determine a fact in issue, a

witness qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise.!?!

Once an expai't witness's basic qualifications are established, any deficiencies in
those qualifications go to the weight, rather than the admissibility, of the expert's
testimony.® |

Jobe was .qualified to "offer his 6pinion'by virtue of his knowledge, experience,
and training. .’Oncev the cburt admitted his declaration, any alleged deficiencies in his
qualifications should have gone to the weight of hié testimony. The trial court
acknowledged that Jobe's qualifications went to the weight of the statements, but'
expressed concern -about Jobe's lack of personal knowledge duse to the fact he was not
‘present durlng construction. | |

Such personal knowledge Is not required of an:expert witness. The facts or data
in_-a particular case upon which an expert bases an opinion or lnferenc.e\may be those
| —p‘e.r.ceived by or made known to the expert at or before the ’heawing}."1

Jobe ‘based his opinion ‘upon ‘his investigation and his -experience in the
construction trades. It was not nécessary for him to have been .6n site during
construction to proffer his expert opinion. To the -extent the trial court rejected Jobe's

testimony based upon {ack of personal knowledge, we reverse.

“9 ER702,

5 State.v, Rangitsch, 40 Wn. App, 774, 779, 700 P.2d 382 (1985); Keegan_v.
61o : ' 0.2,'34 Wn. App. 274, 288,661 P.2d 146 (1983).

1 ER703.
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Amendment XIV.

CONSTITUTION OF UNITED STATES

AMENDMENTS _ : _
Amendment XIV. Rights Guaranteed: Privileges and Immunities of Citizenship, Due Process, and Equal
Protection

Amendment XIV. Rights Guaranteed: Privileges and Immunities of Citizenship, Due Process, and
Equal Protection

SECTION. 1. All persons born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws. x

SECTION. 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not taxed.
But when the right to vote at any election for the choice of electors for President and Vice President of
the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the
‘members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-
one years of age, and citizens of the United States, or in any way abridged, except for participation in
rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in

such State. :

SECTION. 3. No person shall be a Senator or Representative in Congress, or-elector of President
.and Vice President, or hold any office, civil or military, under the United States, or under any State,
who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or

as a member of any State legislature, or as an executive or judicial officer of any State, to supportthe - -~ -~ -

Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or-
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House,
remove such disability. : : '

SECTION. 4. The validity -of the public debt of the United States, authorized by law, including debts
incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall
not be questioned. But neither the United States-nor any State shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the United States, or.any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims shall be Teld illegal and void.

‘SECTION. 5. The Congress shall have power to enforce, by appropriate legislation, the provisions -
of this article. : '

‘© Lawriter Corporation. All rights reserved.

“The Casemaker™ Online database is a compilation exclusively owned by Lawriter Corporation. The database
is-provided for use underthe terms, notices and conditions as expressly stated under the online end user license
:agreement to which all users assent in order to-access the database.

Lihtt_p.://6‘6.'1'6].,'14';1.Ji‘/6/cgi-5:b‘in/tex'is/wéblﬁsconsU-ERdlexd | :GwBmPeX7jGeUhwwwxFqEq... 2/13/2008
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SECTION 3
WASHINGTON STATE CONSTITUTION

ARTICLE | DECLARATION OF RIGHTS
SECTION3 PERSONALRIGHTS: .

SECTION 3 PERSONAL RIGHTS

No person shall be deprxved of hfe, hberty, orproperty, thhout due process of law:

..-© Lawriter Corporation. All rights reserved.-

‘hitp://66.161.141.176/cgi=bin/texis/web/waconst/+LMe1lhvlerxbnmecxHNer8qwwwxFJEq... 2/13/2008
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11 USC § 524

‘Statutes .and Session Law

Title 11 “BANKRUPTCY

Chapter 5 - CREDITORS, THE DEBTOR, AND THE ESTATE
11 USC § 524 Effect of discharge

11 USC § 524, Effect of discharge
SUBCHAPTER II- DEBTOR'S DUTIES AND BENEFITS
() A discharge.in a case under this title -

(1) voids any judgment at any time obtained, to the extent that such judgment is a-determination of
the personal liability of the debtor with respect to any debt discharged under section 727, 944, 1141,
1228, or 1328 of this title, whether or not discharge of such debt is waived;

(2) operates as an injunction against the commencement or continuation of an action, the
employment of process, or an act, to collect, recover or offset any such debt as apersonal liability of the
debtor, whether or not discharge of such debt is waived; and

(3) operates as an injunction against the commencement or continuation of an action, the
.employment of process, or an act, to collect or recover from, or offset against, property of the debtor of
the kind specified in section 541(a)(2) of this title that is acquired after the commencement of the case,
on account of any allowable community claim, except a community claim that is excepted from
discharge under section 523, 1228(a)(1), or 1328(a)(1), or that would be so excepted, determined in
accordance with the provisions of sections 523(c) and 523(d) of this title, in a case concerning the
debtor's spouse commenced on the date of the filing of the petition in the case concerning the debtor,
whether or not discharge of the debt based on such community claim is waived.

(b) Subsection (a)(3) of this section does not apply if -

(1)(A) the debtor's spouse is:a debtor in a case under this title, or.a bankrupt or a debtor in a case
under the Bankruptcy Act, commenced within six years of the date of the filing of the petition’in the
case concerning the debtor; and

(B) the court does not grant the debtor's spouse a discharge in such case.concerning the debtor's
spouse; or

(2)(A) the court would not grant the debtor's spouse.a discharge ‘ina.case under chapter 7 of this title
concerning such spouse commenced on the date of the filing of the petition in the case concerning the
debtor; and '

(B) a determination that the court would not so grant such discharge is made by the bankruptcy court
-within the fime and in-the manner provided for a determination under section 727 of this title of ‘whether
-a debtor is granted a discharge.

(c) An agreement between a holder of a claim and the debtor, the consideration forwhich, in-whole

oorinpart, is based on-a debt that is dischargeable in a case under this title is enforceable only to-any
extent enforceable under applicable nonbankruptcy law, whether ornot discharge of such debt is

http://66."1;6'.1..141.‘1’76/c_g'i-ibinlte}ii's/wéb[usstat/fyrfetY__‘GWanxe'IOnUnwwangtcxxnl... 2/20/2008
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waived only if -

(1) such agreement was made before the granting of the discharge under’ sectlon 727 1141 1228 or
1328 of this title;

(2) the debtor received the dlsolosures descrxbed in subsectlon (k) at.or before the txme at whmh the
debtor sigried the agreement;

3) such agreement has been filed with the court and, if applicable, accompamed bya declaratlon or
an affidavit of the attorney that represented the debtor during the course of negotlatmg an agreement
under this subsection, which states that -

Sy i E

(A) sug _agreement represents a fully 1nformed and voluntary agreement by the debtor

(ii) in the best interest of the debtor.

k) »U

- (B) Subparagraph (A) shall not apply to the extent that such debt is a consumet debt secured by real
property.

(d) In a, ease coneermng an mdxvxdual ‘when the court has deterniiried: whether 10 grant ornotto
vgrant a dlscharge under section 727, 1141, 1228, or 1328 of this'title, the cotft may hold & heanng at’
whlch the debtor shall appear in person. At any such hearing, the court shall inform the debtor thata

the reason why 8 discharge has not b been granted If'a discharge has been
5 6 et of g’%xe kinc y;pec:ﬁ”‘“ . fihis

“section and was not represerits _
court shall hold a hearing at which the debtor shall appear in person and at's

(1) mform the debtor--

(A) that such an ag1 eement isnot requxred under this tltle, under nonbankruptey Jaw, or under any

‘http://66.161.141,176/cgi-bin/texis/web/usstat/+ytfetY GwBmnxelOnUnwwixFoEwtcxxnl... 2/20/2008
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agreement not made in accordance with the provisions of subsection (c) of this section; and
(B) of the legal effect and consequences of -
(i) an agreement of the kind specified in subsection (c) of this section; and

(ii) a default under such an agreement; and

(2) determine whether the agreement that the debtor desires to make complies with the requirements
of subsection (c)(6) of this section, if the consideration for such agreement is based in whole or in part
on a consumer debt that isnot secured by real property of the debtor.

(e) Except as provided in subsection (a)(3) of this section, discharge of a debt of the debtor doesnot
affect the liability of any other entity on, or the property of any other entity for, such debt.

(f) Nothing contained in subsection (c) or (d) of this section prevents a debtor from voluntarily
repaying any debt.

(g)(1)(A) After notice and hearing, a court that enters an ordér confirming a plan of Teorganization
under chapter 11 may issue, in connection with such order, an injunction in accordance with this
subsection to supplement the injunctive effect of a discharge under this section.

(B) An injunction may be issued under subparagraph (A) to enjoin entities from taking legal action
for the purpose of directly or indirectly collecting, recovering, or receiving payment or recovery with
respect to any claim or demand that, under a plan of reorganization, is to be paid in whole or in part by a
trust described in paragraph (2)(B)(i), except such legal actions as are expressly allowed by the
injunction, the confirmation order, or the plan of reorganization. A : ‘

(2)(A) Subject to subsection (h), if the requirements of subparagraph (B) are met at thetimean . .
injunction described in paragraph (1) is entered, then after entry of such injunction, any proceeding that - .
involves the validity, application, construction, or modification of such injunction, or of this subsection
-with respect to such injunction, may be commenced only in the district courtin which such injunction
‘was entered, and such court shall have exclusive jurisdiction over any such proceeding without regard to
‘the amount in controversy.

(B) The requirements of 'fhis:subpafagraphare ‘that -

(i) the injunction is to be implemented in connection with a trust that, pursuant fo the plan of
reorganization ~

(I) is to assume the liabilities of a debtor which at the time of entry of the order forrelief has'been
named as a defendant in personal injury, wrongful death, or property-damage actions seeking recovery
for damages allegedly caused by the presence of, or exposure to, asbestos or asbestos-containing
‘products;

(IT) is to be funded in- whole or in part by the securities of 1 ormore debtors involved in such plan
:and by the obligation of such-debtor or.debtors to-make future payments, including dividends;

(I1I) is to own, or by the exercise-of tights granted under such plan would be entitled to own if
specified contingencies-occur, .a majority-of the voting shares of -

Thitp://66.161.141.176/cgi-bin/texis/web/usstat/tyrfetY GwBmnxelOnUnwwxFqEwicxxnl... 2/20/2008
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(aa) each such-débtor;.

(bb) the parent corporation of each such debtor; or

(cc) a subsidiary of each such ‘debtor:that is also a debtor; and:

(IV) is to use.its assets or income to pay claims and demands; and
: ‘v‘_(n) subgect to subsectron (h), the coutt determines that -

(D) the debtor is llkely to be subJ ect to substantial future demands for payment ansxng out of the '
same or srmrlar conduct or events that gave rrse to the claims that are addressed by the mjunctlon,

RN
. R T

amounts, numbers, and: tmnng of such future demands cannot be detenmned

(II) the actiia

(1) puistiit of such demiands outside'the procedites prescribed by siich plan is hkely to threaten the
plan's purpose to deal equitably with claims and future demands;

ﬁof the proce‘ oft seekmgrtconﬁrmatron of such plan .

(aa) the terms of the injunctiof *proposed‘f:to beissued under paragraph (l)(A), mcludmg ‘afy
provrsrons barrrng ﬁactrons agamst thrrd partles pursuant to paragraph (4)(A), are set out in such plan and _

Cha T T AT B

(3)(A) If the requirements of paragraph (2)(B) are met and the order conﬁrmmg the plan of
Teorganization was issued or affirmed by the district cotirt thathas jurisdiction:ovet-the reorganization
case, then after the trme for appeal of the order that issues or affirms the plan—

(i) the 1njunctron shall be vahd and enforceable and may not be revoked or: modrﬁed by any court
-except through appeal in accordance wrth paragraph (6),

(ii) no entity that’ pursuant 1o such plan or thereafter becomes a drrect or’ 1nd1rect transferee of, ot
successor 10 any assets of,'a.debtor ot trust that is the subject of the injunction shall be liable with
respect to any claim or demand made against such entity by reason of its becoming such a transferee or
‘SUCCESSOL;- and

(iii) no entity that pursuant to-siuch-plan or thereafter makes a’loan to such a debtor or trust or to such
_a'successor or transferee shall, by reason of making the loan, be liable with respect to any claim or
demand ‘made against such-entity, nor shall any pledge of: assets made in connection: w1th such g loan be
upset or impaired for that reason,; o

‘hitp://66:161.141.176/cgi-bin/texis/weblusstat/+yrfetY .GwBmnxelOnUnwwxFqEwtexxnl... 2/20/2008
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(B) Subparagraph (A) shall not be construed to -

(i) imply that an entity described in subparagraph (A)(ii) or (iii) would, if this-paragraph were not
applicable, necessarily be liable to any entity by reason of any of the acts described in subparagraph (A);

(ii) relieve any such entity of the duty to comply with, or of liability under, any Federal or State law
regarding the making of a fraudiilent conveyance in a transaction described in subparagraph (A)(ii) or
(iii); or

(iii) relieve a debtor of the debtor's obligation to comply with the terms of the plan of reorganization,
or affect the power of the court to exercise its authority under sections 1141 and 1142 to compel the

debtorto do so.

(4)(A)(D) Subject to subparagraph (B), an injunction described in paragraph (1) shall be valid and
enforceable against all entities that it addresses.

(ii) Notwithstanding the provisions of section 524(e), such an injunction may bar any action directed
against a third party who is identifiable from the terms of such injunction (by name or as part of an
identifiable group) and is alleged to be directly or indirectly liable.for the conduct of, claims against, or
demands on the debtor to the extent such alleged liability of such third party arises by reason of -

() the third party's ownership of a financial interest in the debtor, a past or present affiliate of the
debtor, or a predecessor in interest of the debtor;

(II) the third party's involvement in the management of the debtor or a predecessor in interest of the
debtor, or service as an officer, director or employee of the debtor or a related party; :

(III) the third party's provision of insurance to the debtor or a related party; or

L (IV)thé thlrdparty's involvement in a transaction changing the .corporate éﬁuéture,-dr in a loan or
other financial transaction-affecting the financial condition, of the debtor or a related party, including but
notlimited to - . S

(aa) involvement in providing ﬁnancing (debt or-equity), or advice to an entity involved in'such a
transaction; or

(bb) acquiring or \selliri_g.a financial interest in an entity as part of such a fransaction.
(iii) Asused in this subparagraph, the term “related party" means -

(I) apast or present affiliate of the debtor;

(I) a predecessor in interest of the debtor; or

(IIT) any-entity that owned a financial interest in -

(ad) the debtor;

(bb) 2 past or-present affiliate of the debtor; or

‘hitp://66.161.141.176/cgi-bin/texis/web/usstat/+yrfetY " -GwBmnxel0nUnwwxFqEwtcxxnl... 2/202008
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(cc) a predecessor in interest of the debtor.

(B):Subject:to:subsection (h) -if; under a plan-of: reorganlzatton akind-ofidemand described in-such
plan isito:be paid:in'whole or in part-by a trust‘described in paragraph (2)(B)(i) in connection with whmh
an injunction described in paragraph (1) is to be implemented, then such mJunctlon shall be valid and
enforceable withirespect:to.a demand:of such:kind:made;.after such plan.is confirmed, agamstthe debtor
or debtors involved,-oragainst a third party described in subparagraph (A)(ii), if -

(i) as part of the proceedings leading to issuance of such injunction, the court appoints a legal
represéntative:for the purpose of: protectmg the rights of persons that might subsequently assert- demands
of such kind,:and by . o

ey
R v

(ii) the court determines, before entering the order confirming such plan, that 1dent1fylng suéh debtor
or debtors;or-such:third party:(by: name.or as:part.of an:identifiable group),-in such injunetion with. .
respect to such demands for purposes of this subparagraph is fair: and equxtable with respecttothe .
persons that mlght subsequently assert such demands, in hght of the benefits provnded or. to be

vvvvvv

(B) arises out of the same or sumlar conduct or events; that~ gave riseito: the claims: addressed by the -
mJuncnon 1ssued under paragraph (1) and

(C) pursuant to the plan isto be pald by 8 trust descrlbed in: paragraph (2)(B)(1)

(6) Paragraph (3)(A)(i) doesinot bar:an-action:taken. by orat:the-direction;of an:appellate court on
appeal of an mJunctron 1ssued under paragraph (1) or of the order of conﬁrmatlon that relates to’ the
m_]unctmn T 4 T S T P R LI

.t'.,;-. 7. A

¢)] Thrs subsectlon does not. aﬁ‘ect the operatlon of sectlon 1144 or the power of the dlstnct court to
refer 4 proceeding under section 157 of tltle 28 or any reference of a proceedmg made pmor to the date
of the enactment of this'subsection: S TR e e

B IR FE R S

g

(h) Apphcatlon to Exxstmg ]nJunctlons - For purposes of subsection (g) -

(1) subject to paragraph (2) 1f an mjunctlon of the kind descrlbed in subseetton (g)(l )(B) was 1ssued
‘before the date of the enactment of this-Act, as:part.of a-plan.of réorganization .confirmed by an order
entered before such date, then the injunction shall be considered to.meet the requirements of subsection

(2)(2)(B) for purposes of subsection (g)(2)(A), and to satisfy: subsection. ()()(A)@i),if- .

(A) the court determined at the time the-plan-was confirmed that the plan was fair and equitablein
-accordance with the requirements of section 1129(b);

(B) as part of the proceedings leading to issuance of such injunetion and confirmation of such plan,
the court had appointed a legal representative for the purpose of protecting the rights of persons that
might subsequently assert demands described in subsection (g)(4)(B) withrespect to-such plan; and

(C) suchlegal representative did not object to confirmation of suéh‘;plan orissuance of such

Thttp://66.161.141.176/cgi-bin/texis/web/usstat/+yrfetY GwBmnxel0nUnwwxFqEwtexxnl... 2/20/2008
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injunction; and

(2) for purposes of paragraph (1), if a trust described in subsection ()(2)(B)(i) is subject to-a court
order on the date of the enactment of this Act staying such trust from settling or paying further claims -

(A) the requirements of subsection (g)(2)(B)(ii)(V) shall not apply with respect to such trust until
such stay is lifted or dissolved; and ,

(B) if such trust meets such requirements on the date such stay is lifted or dissolved, such trust shall
be considered to have met such requirements continuously from the date of the enactment of this Act.

(i) The willful failure of a creditor to credit payments received under a plan confirmed under this
title, unless the order confirming the plan is revoked, the plan isin default, or the creditor has not
received payments required to be made under the plan in the manner required by the plan (including
crediting the amounts required under the plan), shall constitute a violation of an injunction under
subsection (a)(2) if the act of the creditor to collect and failure to credit payments in the manner required

by the plan caused material injury to the debtor.

(i) Subsection (2)(2) does not operate as an injunction against an act by a creditor that is the holder
of a secured claim, if -

(1) such creditor retains a security interest in real property that is the principal residence of the
debtor; ' :

(2) such act is in the ordinary course of business between the creditor and the debtor; and

(3) such act is limited to seeking or obtaining petiodic payments associated with a valid security
interest in lieu of pursuit of in rem relief to enforce the lien.

* (K)(1) The disclosures required under subsection (c)(2) shall consist of the disclosure statement
described in paragraph (3), completed as required in that paragraph, together with the agreement
specified in subsection (c), statement, declaration, motion and order described, respectively, in
paragraphs (4) through (8), and shall be the only disclosures required in.connection with entering into

such agreement.

(2) Disclosures made under paragraph (1) shall be made clearly and conspicuously and in writing.
The terms " Amount Reaffirmed" and "Annual Percentage Rate" shall be disclosed more conspicuously
than other terms, data or information provided in connection with this disclosure, except that the phrases
"Before agreeing to reaffirm a debt, review these important disclosures” and "Summary of Reaffirmation
Agreement" may be equally conspicuous. Disclosures:may be made in a different order and may use
terminology different from that set forth in paragraphs (2) through (8), except that the terms "Amount
Reaffirmed" and "Annual Percentage Rate" must be used where indicated.

(3) The disclosure statement required under this paragraph-shall consist of the following:
'(A) ‘The statement: "Part A: Before agreeing to reaffirm a debt, review these important disclosures: “

(B) Under the heading "Summary of Reaffirmation ‘A'greement":, the statement: "This Summary is
made pursuant to the requirements of the Bankruptcy Code";
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{C) The "Amount Reaffirmed", using that term, which shall be-

‘(i) thetotal-amount of debt thatthe debtor ¢ agrees to reafﬁrm by entermg mto an agreement of'the
kind specified in subsection (c), and - : . , R

(if) thetotal of any fees and costs:accrued: as: of the date ofithe- dlsclosure ‘statement, related to such
total amount.

(D) In conjunctlon w1th the disclosure of the "Amount Reafﬁrmed" the statements -

(1) "The amount of debt you have agreed to reafﬁrm" and

(11) "You <oredit agreement may obhgate you to pay addxtlona?l amounts whtch may come. due after
the date of thrs dlsclosure Consult yeur credrt agreement R RS ; e

Seig

E) The "A*nnual Percentage Rate" ‘usifig- that term, whteh shall be dxselosed .as - |

() if, at the time the petition is filed, the debt is an extensmn of eredlt under an open end credlt plan,
as the terms "credit" and "open ehd c¢redit plan” are defined in section: 103 of the. Truth 1in: Lendmg Act
then - _

(1) the ariniial percentage tate determined under paragraphs (5) and (6) of section:127(b).of the: Truth
in Lending Act, as applicable, as disclosed to the debtor in the most recent periodic statement prior:to
entermg into an agreement of the kind specified in subsection (c) or, if no such periodic statement has
been given'to‘the debtor during the'prior:6 months; the-annual:percentage:rate as:it would:have been so
disclosed at the time the disclosure statement is given to the debtor, orto the extent thls annual
percentagerate’is not readily available-ormot appllcable xthen R

(II) the simple interest rate applicable to the amount reafﬁrmed as of the date the dtsclosure

:statem‘eﬁt*ﬂ Ve toi'-th‘e debtor er ifs dlfferent s1mp1e interest: ratesrapply to dlfferent balances, the

(III) 1f the. entlty makmg the d1sclosure elects, to disclose the annual percentage rate under subclause
@ and the sunple 1nterest rate under subclause (II), or

(u f, atthe t e the petmon is ﬁled the debt is.an extension of credrt other than under an. open end
§theterms: "credrt" and "open end credlt plan"rare deﬁned sn sectlon 103:of the Truth in..

Lendmg.Act' then -

@ the annual percentage rate under isection’ 128(a)(4) of the Truth:in Lendmg Act; as dtsclosed tothe
debtor in the most recent discloslite Statémient given to the debtor priot to thé entering into an agreement
of the kind specified in subsection (e) with Tespect to the debt, or, if no such disclosure statement was
givento the débtor, the antival percentage rate'as it wotild have'been so disclosed at the'time the
disclosure statement is given to the debtor, or to the extent this annual percentage rate is not readily
availdble ot not applicable, then

D) the s1mp1e interest rate applicable tothe.amount reaffirmed as of the date the. disclosure

statement is given to the debtor, or if different simple:intetest ratés apply to differentbalances, the
simple intetest rate applicable to each such balance, identifying the amount of such balance included in
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the amount reafﬁnned, or

(HI) if the entity making the disclosure elects, to disclose the annual percentage rate under (I) and the
simple interest rate under (II).

(F) If the underlying debt transaction was disclosed as a variable rate transaction on the most recent
disclosure given under the Truth in Lending Act, by stating "The interest rate on your loan may be a
variable interest rate which changes from time to time, so that the annual percentage rate disclosed here -
may be higher or lower.".

(G) If the debt is secured by .a security interest which has not been waived in whole or in part or
determined to be void by a final order of the court at the time of the disclosure, by disclosing that a
‘security interest or lien in goods or property is asserted over some or all of the debts the debtor is
reaffirming and listing the items and their original purchase price that are subject to the asserted security
interest, or if not a purchase-money security interest then listing by items or types and the original
amount of the loan.

(H) At the election of the creditor, a statement of the repayment schedule using 1 or a combination
of the following -

(i) by making the statement: “Your first payment in the amount of §___is due on____ but the future
payment amount may be different. Consult your reaffirmation agreement or credit agreement as
applicable.", and stating the amount of the first payment and the due date of that payment in the places

provided;

(ii) by making the statement: "Your payment schedule will be:", and describing the repayment
schedule with the number, amount, and due dates or period of payments scheduled to repay the debts
reaffirmed to the extent then known by the disclosing patty; or

(111) by describing the debtor's repayment obhgatlons w1th reasonable specificity to the extentthen . ... .

known by the disclosing party.

(I) The following statement: "Note; When this disclosure refers to what a creditor ‘'may’ do, it does
ot use the word ‘'may" to give the creditor specific permission. The word 'may’ is used to tell you what
might occur if the law permits the creditor to take the action. If you have questions about your
reaffirming a debt or what the law requires, consult with the attorney who helped you negotiate this
‘agreement reaffirming a debt. If you don't have an attorney helping you, the judge will explain the effect
of your reaffirming a debt when the hearing on the reaffirmation agreement is held.".

{N(i) The following additional statements:
“Reaffirming a debt is a serious financial decision. The law Tequires you to take certain stepsto
‘make sure the decision is in your best interest. If these steps are not completed, the reaffirmation

agreement is not effective, even thoughyou have signed it.

"l Read the disclosures in this Part A carefully. Consider the decisionto reaffirm carefully. Then,if
-you want to reaffirm, sign the reaffirmation agreement in Part B (or youmay usea separate agreement
-you and your creditor agree on).

"2, Complete and sign Part D and be sure:you can-afford to. make the payments you are:agreeing to
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make and have received a copy of the disclosure statement.and a comi)leted and signed reaffirmation -
agreement. ‘

"3, If you were represented by an attorney during the negotiation of ,your' reaffirmation agreement, -
the attorney must have.signed the certification in Part C.

"4, If you were riot répresented by an attorney during the negotiation of your reaffirmation
agréément; you must have completed and signed Part E. ’

"5. The original of this disclosure must be filed with the court by yoix or your creditor. If a separate
reafﬁifm@t’j"(ari Aqgrg'e:t_rient"(other than the one in Part B) has'been signed, it must be attached. . -

AN

o

Ce gt

6. If yc we represented by an‘attorney during the negotiation of your reaffirmation agreement,-
your reaffirmation agreement becomes effective-upon filing with the court.unless the reaffirmationiis::

presumed-to'bean tinduie hardship as explained inPartD.

"7, If you were not represented by an attorney during the negotiation of your reaffirmation
agréement; it will notibe effective inlessithe'court approves:it:The court will iotifysyou of the hedring
oon your reaffirmation agreement. You must attend this hearing in bankruptcy court where the judge:will
review your reaffirmation agreement. The bankruptcy court must approve your reaffirmation agreement
a§ ‘consisterit-with yourbestinterésts, exceptithat no'court:approvaliisrequired-if yourreaffirmation,
agreeméiit 15 for @ Consumer debt'secured by.a mortgage; deed of trust, sectitity deed r-other lien on-
your teal property,like your home:: ~* + o o D i T

"Your right to rescind (cancel) your reaffirmation agreement. You may rescind (cancel) your
reaffirfiation‘agreement at:any time before thesbankruptoy-court entet$ a:dischargesorder, r-before:the
expifation of the:60-dayp jod:that-begins on'the:date your reaffirmation agreementis filed-with the -
court, whichever occurs later, To rescind (cancel)yourreaffirmation agreement, you must notify:the -
creditor that your reaffirmation agreement is rescinded (or canceled), R R

“"What are your obligations if you reaffirm the debt? A reaffirmed debt remains your/personal-legal
obligation. It is not discharged in"your bankruptcy case. That means that if you default on your--.
reaffirmed debt after your bankruptcy-case isiovet;your creditor may-be-able to take:your property ot - -
yoiit wages. ‘Othérwise, yourobligatioris will'be determinedby thereaffirmation;agreement which.may
have changed thie'térms ofitheorigitial -agteement: For example; if you are-reaffirming an-open-end, .
credit’agreement; the creditorimdy be-permitted by:that.agreement or applicable law:to change the tetms

of that:agreement iin the futire'under certdin:conditions..

" Are you required to enter'linto,areafﬁnnatibn agreementlby 'aﬁy EIa'w?'No,;you are not ;féduiredto
‘yeaffirm a debt by -any law. Only agree to reaffirm a debt if itis in your bestinterest. Be'sure'you can
afford the payments you agree to make.

“Whtif your creditor has a security interest orlien? Your bankruptcy discharge does not eliminate
any lien on'your property. A 'lien' is often referréd to-as a security.interest, deed.of trust; mortgage or. -
security deed, Even if you do not reaffirm.and your personl liability on-the debt s discharged, because
of the Tien your creditor may still have the right to take the.security property if you donot-pay the debt
or default orit. If the lien is on.an item of personal property that is exempt under your State's law orthat
the trustee has dbandoned, you may be able to redeem the item rather than reaffirm the debt, To redeem,
youmake a single payment to the creditor equal to-the current-value of the security property, as agreed
‘by:the-parties-or determined by the court.”.
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(ii) In the case of a reaffirmation under subsection (m)(2), numbered paragraph 6 in the disclosures

required by clause (i) of this subparagraph shall read as follows:

"6, If you were represented by an attorney during the negotiation of your reaffirmation agreement,
your reaffirmation agreement becomes effective upon filing with the court.”. ‘ .

(4) The form of such agreement required under this paragraph shall consist of the following:

"Part B: Reaffirmation Agreement. T (we) agree to reaffirm the debts arising under the credit
agreement described below.

"Brief description of credit agreement:

"Description of any changes to the credit agreement .made as part of this reafﬁnnaﬁon agreement:

"Signature: Date:

"Borrower:

"Co-'bofrower, if also reaffirming these debts:

"Accepted by creditor:

"Date of creditor acceptance:”.

)] Thé declaration shall consist of the following:

(A) The following certiﬁcation: | |

~ "Part C: Certification by Dethr's> Attorney (If Any) "

"] hereby certify that (1) this agreement represents.a fully informed and voluntary agreement by the
debtor; (2) this agreement does not itpose an undue hardship on the debtor or any dependent of the
debtor; and (3) 1 have fully advised the debtor of the legal effect and consequences of this agreement.and
any default under this agreement, | :

*"Signature of Debtor's Attorney: Date:".

: (B)If a presumption of undue hardship has been established with respect to such agreement, such
 certification shall state that ‘in the opinion of the attorney, the debtor is able to make the payment.

(C) In'the case of a reaffirmation agreement under subsection (m)(2), subparagraph (B) is ot
-applicable. ' :

 (6)(A) The statement in support of such agreement, which the debtor shall sign.and date priorto
_ filing with the court, shall ’consjst of the following: _

"Part D: Debtor's Statement in Support of Reaffirmation Agreement,

1. T believe this reaffirmation agreement will not impose an undue hardship on'my :dependents or

11ttp://66.‘1=.61;31—41.’176/cgi€binltexis/weblusstat/-hyrfetY_éGmenerOnUnww:EF.qutéxxnl... 2/20/2008



‘Statutes and Session Law - 11 USC § 524 ' Page 120113

me. I can afford to make the ‘payments on the reaffirmed debt because ty monthly:income: (take home
pay plus any other income received) is $.-_,dnd my-actual current;monthly expenses including monthly
payments on post-bankruptcy debt and other reaffirmation agreements total $ ,leaving §__ tomake
the required:paymients on this reaffirmed debt. T understand that-ifimy. income e less.my: monthly expenses
does not leave enough to make the payments, this'reaffirmation.-agreement is presumed:to be.an undue .
hardship on me and must be reviewed by the court. However, this presumption may be overcome. 1f I
explain to the satisfaction of the court how I can-afford to make the payments-here:,_._ :

"2, T received a copy of the Reaffirmation Disclosure Statement in Part A and a. completed and
signed reaffirmation agreement.”. St o

(B) Where the debtor is represented by an attorney-and is reaffirming a debt owed to;a.creditor:
defined in section 19(b)(1)(A)(iv) of the Federal Reserve Act, the statement of support of the
reaffirmation agreement, which the debtor shall sign and date:prior:to filing with the court, shall consist

of the followmg

"I believe this reaffirmation agreement is in my financial interest. I can afford to make the payments
on the reaffirmed debt. I received a copy of the Reafﬁrmatlon Disclosure Statement in Part A and a-
completed and signed reafﬁrmatron agreement.".

)] The motion that may be used if approval of such agreement by The court is requrred in order for it
10 be effective, shall be signed and dated by the movant and shall consist of the following:

"Part E: Motion for Court Approval (To be completed only if the.debtor is. not represented by an
attorney.). I (we), the debtor(s), affirm the following to-be true and correct:

"[ am not represented by an attorney in connection with this 'Zreafﬁ'rrﬁefion agréement.
"1 believe this reaffirmation agreement is in my best interest based on the i mcome and expenses 1.
have disclosed in my Statement in Support of this reaffirmation agreement, and. because (provide any

addltlonal relevant Teasons the court should consider):

"Therefore,l ask the court for an order approvmg this reafﬁrmatlon -agreemen

(8) The court order, whrch may be used 10 approve such agreement shall c I st‘.of the followmg

"Court Order: The court grants the debtor' smotlon and approves the eaffirmation agreement
described above.".

1)) Notwrthstandmg any other provision of this title the followmg shall apply

(1).A creditor may accept payments from a debtor before and after the filing of an agreement of the
kind specified in-subsection(c) with the court,

(2) A creditor:may.accept payments from:a debtor under such agreement that the creditor believes in
good faith to be effective, ‘

(3) The requirements of subsections (c)(2) and (k) shall be.satisfied if disclosures required under
those subsections are given in-good faith.
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(m)(1) Until 60 days after an agreement of the kind specified in subsection (c).is filed with the court
(or such additional period as the court, after notice.and a hearing and for cause, orders before the
expiration of such period), it shall be presumed that such agreement is an undue hardship on the debtor .
ifthe debtor's monthly income less the debtor's monthly expenses as shown on the debtor's completed
and signed statement in support of such agreement required under subsection (k)(6)(A) is less than the
scheduled payments on the reaffirmed debt. This presumption shall be reviewed by the court. The
presumption may be rebutted in writing by the debtor if the statement includes an explanation that
identifies additional sources of funds to make the payments as agreed upon under the terms of such
agreement. If the presumption is not rebutted to the satisfaction of the court, the court may disapprove
such agreement. No agreement shall be disapproved without notice and a hearing to the debtor and
creditor, and such hearing shall be concluded before the entry of the debtor's discharge.

(2) This subsection does not apply to reaffirmation agreements where the creditor is a credit union,
as defined in section 19(b)(1)(A)(iv) of the Federal Reserve Act.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat, 2592; Pub. L. 98-353, title III, Secs. 308, 455, July 10,1984,
98 Stat. 354, 376; Pub. L. 99-554, title II, Secs. 257(0), 282, 283(k), Oct. 27, 1986, 100 Stat. 3115-3117;
Pub. L. 103-394, title I, Secs. 103, 111(a), title V, Sec. 501(d)(14), Oct. 22, 1994, 108 Stat. 4108, 4113,
4145; Pub. L. 109-8, title II, Secs. 202, 203(a), title XII, Sec. 1210, Apr. 20,2005, 119 Stat. 43, 194.)
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11UsC § 727

Statutesaand Session Law L o
Title 11.- BANKR '

Chapter.7.-LIQUIDAT |ei<z
11 USC: §\727 Discharge

11 USC § 77, Dlscharge -
SUBCHAPTER II COLLECTION LIQUIDATION AND DISTRIBUTION OF THE ESTATE
@ The court shall grant the debtor a dlscharge, unless . |
| }(l) the debtor is not an 1nd1v1dua1 . |

* (2) the debtor, with intent'to hinder, delay; or defraud a creditor or-anofficer-of the estate charged
i 55 destroyed mutllated ‘or concealed .or |

roperty under thls txtle, has transferred removed
4 ~coneealed-«- o

(A) property of the debtor, wrthm one year before the date of the ﬁhng of' the petxtlon, or

(B) property of the estate, after the date of th _ﬁhng of the

(3) the debtor has concealed destroyed, mutilated, fa P o
recorded information, including books, documents, records, and papers, from which the debtor's”
financial condition or business transactions might be ascertained, unless such act or failure to act was
justified under all of the circumstances of the case;

(4) the debtor knowingly and fraudulently, in or in connection with the case - . -
(A) made a false oath or.account;
(B) presented or used a false claim;

(C) gave, offered, received, or attempted to obtain money, property, or advantage, or a promise of
‘money, property, or advantage, for acting or forbearing to act; or .

(D) withheld from an officer of the estate entitled to possession under this title, any recorded
information, including books, documents, records, and papers, relating to the debtor's property or
financial affairs;

(5) the debtor has failed to explain satisfactorily, before determination of denial of discharge under

nnnnn

this paragraph, any loss of assets or deficiency of assets to meet the debtor's liabilities;
(6) the debtor has refused, in the case~

(A) to-obey:any lawful order-of the court, .other than an order to respond to.a material question or-to
testify;

(B) onthe ground of privilege against self-incrimination, to respond to a material question approved
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by the court orto testify, after the debtor has been granted immunity with respect to the matter
concerning which such privilege was invoked; or

(C) on a ground other than the properly invoked privilege against self-incrimination, to respond to a
material question approved by the court or to testify;

(7) the debtor has committed any act specified in paragraph (2), (3), (4), (5), or (6) of this subsection,
on or within one year before the date of the filing of the petition, or duringthe case, in connection 'with
another case, under this title or under the Bankruptcy Act, concerning an insider;

(8) the debtor has been granted a discharge under this section, under section 1141 of thistitle, or
under section 14, 371, or 476 of the Bankruptcy Act, in a case commenced within 8 years before the date

of the filing of the petition;

(9) the debtor has been granted a discharge under section 1228 or 1328 of this title, or under section
660 or 661 of the Bankruptcy Act, in a case commenced within six years before the date of the filing of
the petition, unless payments under the plan in such case totaled at least - :

(A) 100 percent of the allowed unsecured claims in such case; or
B)() 7.0 percent of such claims; and
(ii) the plan was proposed by the debtor in good faith, and was the debtor's best effort;

(10) the court approves.a written waiver of discharge executed by the debtor after the order for relief
under this chapter;

(11) after filing the petition, the debtor failed to complete an instruétional course concerning

personal financial management described in section 111, except that this patagraph shall not apply with . - . . 3

Tespect to a debtor who isa person described in section 1 09(h)(4) or who resides in a district for which
the United States trustee (or the bankruptcy administrator, if any) determines that the approved
instructional courses are not adequate to service the additional individuals who would otherwise be
required to complete such instructional courses under this section (The United States trustee (or the
‘bankruptcy administrator, if any) who makes a determination described in this paragraph shall review
such determination not later than 1 year after the date of such determination, and not less frequently than
annually thereafter.); or

(12) the court after notice:and .aiheafing held not more than 10 days before the date of the entry of
the order granting the discharge finds that there is reasonable cause to bélieve that -

(A) section 522(q)(1):may be applicable to the debtor; and

(B) there is pending any proceeding in which the debtor may be found guilty of a felony of the kind
described in section 522(q)(1)(A) or liable for a debt of the Kind described in section 522(q)(1)(B).

(b) Except as provided in section 523 of this title, a discharge under subsection (a) of this section
dischargesthe debtor from all debts that arose before the date of the order for relief under this chapter,
and any liability ona claim that is determined under section 502 of this title.as if'such claim had arisen
‘before the commencement of the case, whether ornot-a proof of claim based on-any :such debt or
Tiability is filed under section 501 of this title, and whether ornota claim based onany such debt-or .
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liability is allowed under section 502 of this title.

(c)(1) The trustee, a creditor, or the Umted States trustee may Obj ectto the grantmg of a dlscharge
under-subséction(a) of this'section. ; ;. _

(2) On request of a party in interest, the court may order the trustee to examine the acts and conduct
of the debtor to determme whether a ground exrsts for-denial of: dlscharge .

(d) On request of the trustee, a credrtor, or the Umted States trustee, and after riotice and a heanng,
the court shall revoke a d1scharge granted under subsectron (a) of this section if -

BN ¢S such"dxscharge Was obtained throughjthe fraud of the debtor and the requestmg party d1d not
know of such fraud until after the granting of such discharge;

" (2) the debtor: acquu‘ed property that is property of the estdte, or:became entitled to acquire property
that would ‘be'poperty’ of the' estate; arid’knowingly-and fraudulently failed toreport: the acqulsrtlon of or
entitlement to such property, or to' deliveror'surrender.such ptopetty:to.the frusteey . = «. . .. -

(3) the debtor committed an act specified in: subsection (a)(6) of this se¢tion; or

" (4) the debtor has failed to explain satisfactorily -
(A) a material Thisstatemetitin’ ah-auditrefetred to in section 586(f) of title 28;-or
(B) a4 farlure to make available forinspection allnecéssary accounts;;papers; documents;, financial

| records, files, and all other papers, things, or property belonging to the debtor that are:requested for.an.
“audit referred to in sectlon 586(f) of trtle 28 . _

(&) onie’ éffer'the' grantmg of suchedrscharge,::and--
(B) the date the case: is closed

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat; 2609 Piib, L. 98:353, trtleIII Sec. 480, July 10,1984, 98
Stat, 382; Pub. L. 99-554, title II, Secs. 220, 257(s), Oct, 27, 1986, 100 Stat. 3101, 3116; Pub. L. 109-8,
title T, Sec. 106(b), fitle I11, Secs. 312(1), 330(a); ttle VI, Sec: 603(d), Aipt::20; 2005, 119 Stat. 38, 86,

101 123 )

Lawrlfer Gor_p“or’atlen. "All. rl_g‘htsrreserved.
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-4.16.300

Statutes and Session Law
‘Title 4 CIVIL PROCEDURE
Chapter 4,16 LIMITATION OF ACTIONS

4.16.300 Actions or claims arising from construction, alteration, repair, design, planning, survey,
‘engineering, etc., of improvements upon real property.

4.16.300 Actions or claims arising from construction, alteration, repair, design, planning, survey,
engineering, etc., of improvements upon real property.

RCW 4.16.300 through-4.16.320 shall apply to all claims or causes of action of any kind against any
person, atising from such person having constructed, altered or repaired any improvement upon real
property, or having performed or furnished any design, planning, surveying, architectural or construction
or engineering services, or supervision or observation of construction, or administration of construction
contracts for any construction, alteration or repair of any improvement upon real property. This section
is specifically intended to benefit persons having performed work for which the persons must be
registered or licensed under RCW 18.08.310, 18.27.020,18.43.040, 18.96.020, or 19.28.041, and shall
not apply to claims or causes of action against persons not required to be so registered or licensed.

[2004 ¢ 257 § 1; 1986 ¢.305 § 703; 1967 ¢ 75 § 1]

NOTES:

Severability -- 2004 ¢ 257; "If any provision of this act or its application to anyperson or
circumstance is held invalid, the remainder of the act or the application of the provision to other persons

or circumstances is not affected." [2004 ¢ 257 § 2.]

Preamble -- Report to legislature — Applicability -- Severability -- 1986 ¢ 305: See notes
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-4.16.310

‘Statutes and Session Law
“Titie 4 CIVIL PROCEDURE
Chapter 4.16 LIMITATION OF ACTIONS

-4.16.310:Actions or:claims arising from construction, alteration; repair, design, plannlng, survey,
engineering, etc., of improvements upon real property--'‘Ac¢crual-and:imitations of dctions or: clalms

4.:16.310.Actions or:claims arising:from-construction, alteration, repair, design; planning, survey;
engineering, etc., of improvements upon real property = Accrual:and:limitations of actions or-
clalms.

0

--of" lnmtatlon shall begm fo run’ only durmg the perlod wvxthm' "x-years after substant1a1 completlon of :
construethn, *or durmg the perxed w1th1n s1xayears after the*termma’uen ( f

fservrces, whichever is later,

: completron f constructlon, ot ‘within' six years after such termmatlon
shall be barred:

"PROVIDED, That this limitation shall not be asserted as a defense by.any owner, tenant or other
person in possession and control of the improvement at the time such cause of action accrues. The::
limitations prescribed in this section apply to all claims or causes of action as set forth in RCW 4.16.300
brought in. the ‘ame-or for the beneﬁt of the vstate whlch are:made:or | commence ; after June 1 1986

If awntten notrce is ﬁled under RCW 64 50. 020 Wi hlnthe time: prescrlbe »for the ﬁlmg oftan: actlon
under this chapter, the period of time during which the filing of an action is barred under RCW
64.50.020 plussixty days:shall not’be apart-of the penod hmlted for.the cemmencement of an. actlon,

nor for the apphcatlon of thls sectlon : S R

[2002¢ 323 §9,1986 ¢ 305 § 70551967675 § 2. ]

“ NOTES:

LE AT W ek A - ST
Preamble -~ Report to legislature--- Applicability -- Severability -- 1986 ¢ 305: See notes
following RCW 4.16.160.
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4.16,326

Statutes and Session Law
Titie 4 CIVIL PROCEDURE
Chapter 4.16 LIMITATION OF ACTIONS

4.16.326 Actions or claims for construction defect claims -~ Comparative fauit,

4.16.326 Actions or claims for construction defect claims -- Comparative fault.

(1) Persons engaged in any activity defined in RCW 4.16.300 may be excused, in whole or in part,
from any obligation, damage, loss, or liability for those defined activities under the principles of
comparative fault for the following affirmative defenses:

(a) To the extent it is caused by an unforeseen act of nature that caused, prevented, or precluded the
activities defined in RCW 4.16.300 from meeting the applicable building codes, regulations, and
ordinances in effect at the commencement of construction. For purposes of this section an "unforeseen
act of nature" means any weather condition, earthquake, or manmade event such as war, terrorism, or

vandalism;

(b) To the extent it is caused by a homeowner's unreasonable failure to minimize or prevent those
damages in a timely manner, including the failure of the homeowner to allow reasonable and timely
access for inspections and repairs under this section. This includes the failure to give timely notice to the
builder after discovery of a violation, but does not include damages due to the untimely or inadequate
response of a builder to the homeowner's claim;

(c) To the extent it is caused by the homeowner or his or her agent, employee, subcontractor,
independent contractor, or consultant by virtue of their failure to follow the builder's or manufacturet's
maintenance recommendations, or commonly accepted homeowner maintenance obligations. In order to
rely upon this defense as it relates to a builder's recommended maintenance schedule, the builder shall

show that the homeowner had written notice of the schedule, the schedule was reasonable at the time e

was issued, and the homeowner failed to substantially comply with the written schedule;

(d) To the extent it is caused by the homeowner or his or her agent's or an independent third party's
alterations, ordinary wear and tear, misuse, abuse, orneglect, or by the structure's use for something
other than its intended purpose;

() As'to-a particular violation for which the builder has obtained a valid release;

(f) To the extent that the builder's repair corrected the alleged violation or defect;

(g) To the extent that a cause of action does not accrue within the statute of repose pursuant to RCW
4.16.310 or that an-actionable cause as set forth in RCW 4.16.300 isnot filed within the applicable
statute of limitations. In contract actions the applicable contract statute of limitations expires, regardless -

of discovery, six years after substantial completion of construction, or during the period within six years
after the termination of the services enumerated in RCW 4.16.300, whichever is later;

(h) As to any causes of action to which this section does not apply, all applicable affirmative
defenses are preserved.

" (2) This section does notapply to any civilactionin tort alleging personal injury or-wrongful death
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to a'person or persons resulting from a construction defect.

[2003 ¢80 §1.]

Lawnter Corporatlon All nghts Teserved. :

‘The Casemaker Online database Is a compilatxon axcluswely ownad by Lawriter. Corporation The database is
provided for use under the terms, notices and conditions as expressly stated under the online end user license
agreement to which all users assent in order to access the databasa

hittp://66.161.141.176/cgi-bin/texis/web/wastat/+dme+LMUerxbnmeRCMieryKqwwxFEqgE... 2/20/2008



~~= 339 U.S. 306 Page1 of 8

339 U.S.306; MULLANE v. CENTRAL HANOVER TR. CO.
MULLANE, SPECIAL GUARDIAN, v. CENTRAL HANOVER BANK & TRUST CO., TRUSTEE,
ET AL.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.
No. 378.
Argued February 8, 1950.

Decided April 24, 1950,

A trust company in'New York which had exclusive management and control of a common trust fund
established by it under 100-c of the New York Banking Law petitioned under that section for a judicial
settlement of accounts which would be binding and conclusive as to any matter set forth therein upon
everyone having any interest in the common fund or in any participating trust. In this common fund the
trust company had invested assets of numerous small trusts of which it was trustee and of which some of
the beneficiaries were residents and some nonresidents of the State. The only notice of this petition
given beneficiaries was by publication in a Jocal newspaper pursuant to 100-¢ (12). Held:

1. Whether such a proceeding for settlement of accounts be technically in personam, in rem, or quasi
in rem, the interest of each state in providing means to close trusts that exist by the grace of its laws and
are administered under the supervision of its courts is such as to establish beyond doubt the right of its
courts to determine the interests of all claimants, resident or nonresident, provided its procedure accords

full opportunity to appear and be heard. Pp, 311-313.

2. The statutory notice by publication is sufficient as to any beneficiaries whose interests or

addresses are unknown to the trustee, since there are no other means of giving them notice which are : ‘

both practicable and more effective. Pp. 3 13-318.

3. Such notice by publication is not sufficient under the Fourteenth Amendment as a bass for
adjudication depriving of substantial property rights known persons whose-whereabouts are also known,
since it is not impracticable to-make serious effortsto notify them at least by ordinary mail to their
addresses on record ‘with the trust company. Pp. 318-320.

299N.Y. 697, 87 N. E. 2d 73, reversed.

Overruling objections to the statutory notice to beneficiaries by publication authorized by 100-c of
the New York Banking Law, a New York Surrogate’s Court entered a final decree accepting an
accounting of the trustee of

a common-trust fund established pursuant to-that section. 75 N. Y. S. 2d 397. This decree was
affirmed by the Appellate Division of the Supreme Court of New Yotk (see 274 App. Div. 772, 80N.Y.
S.2d 127) and the Court of Appeals of New York (299 N.Y. 697, 87'N. E. 2d 73).-On appeal to-this
-Court, reversed, p. 320. ‘-

Kenneth J, Mullane argued the cause and filed a brief for-appellant.
Albert B. Maginnes argued the cause for the Central Hanover Bank & Trust Co., appellee. With him on
‘the brief 'was J.-Quincy Hunsicker, 3rd. '
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James N. Vaughan submltted ion,brief' forVaughan appellee

Peter Keber and C. Alexander Capron ﬁled a bnef for the New York State Bankers Assoclatlon, as.
amicus curiae, urging affirmance.

MR. JUSTICE JACKSON delivered the epinion of the Court.

This controversy questions the constitutional sufficiency of notice to notice to beneficiaries on
judicial settlement of accounts by the trustee of a common trust fund established under the New York
Banking Law. The New York Court of Appeals considered and overruled objections that the statutory
notice contravenes requirements of the Fourteenth Amendment and that by allowance of the account
beneficiaries were deprived of property without due process of law. 299 N. Y. 697, 87 N. E.2d 73, The
case is here.on. appeal under 28 U.8.C, 1257. N S

Co .
overheads

obtam suc,,} ac vantage

Statutory authorization for the establishment of such common trust funds isp
York Banking Law; 100-c (c. 687,:L..1937, as.amended. 2,L.1943 and
this Act a:trust company,may,. w1th approval of the Stat_ _ :

within prescnbed Timits, _ L

mmon fund and,

invest therein the assets, of_ an unhmlted number, of estat

deemed to have ownershlp in any partlcular asset S
company must keep fund assets separate from: its' own, an
itself or any affiliate, Provisions are made for accounting twelye 1o fifteen: months after the
establishment of a fund and triennially thereafter, The decree’ ach stich judicial settlerient of
accounts is made binding and conclusive as to any matter set forth in the account upon everyone ‘having
any interest i 1n ‘the common fund ot'in any parti patmg' estate frust of fund

In January, 1946, Central Hanover Bank and Trust Company established a common téust fund in
accordance with these provisions, and in March, 1947, it petitioned the Surrogate's Court for settlement
of its first account as common trustee, Duting the accountmg petioda total of 113 trusts, approximately
half inter vivos and half testamentary, participated in the co trust fund, ‘thie gro tal of whi
was nearly fhree million dollars. The record does not show the nurtiber of residence of th eneficiaties,
‘but they were many and it is clear that some of them were not residents of the State of Néw York,

The only notice given beneficiaries of this specific application was by publication in a local
mewspaper in strict compliance with the minimum requirements of N. Y. Banking Law 100~c (12):
"After filing siich’ ‘petition [for judicial settlement of its account] the petltloner shall causg to‘be issued
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by the court in which the petition is filed and shall publish not less than once in each week

for four successive weeks in a newspaper to be designated by the court a notice or citation addressed
generally without naming them to all parties interested in such common trust fund and in such estates,
trusts or funds mentioned in the petition, all of which may be described in the notice or citation only in
. the manner set forth in said petition and without setting forth the residence of any such decedent or
donor of any such estate, trust or fund." Thus the only notice required, and the only one given, was by
-newspaper publication setting forth merely the name and address of the trust. company, the name and the
date of establishment of the common trust fund, and a list of all participating estates, trusts or funds.

At the time the first investment in the common fund was made on behalf of each participating estate,
however, the trust company, pursuant to the requirements of 100-c (9), had notified by mail each person
of full age and sound mind whose name and address were then known to it and who was "entitled to

 share in the income therefrom . . . [or] . . . who would be entitled to share in the principal if the event
upon which such estate, trust or fund will become distributable should have occurred at the time of
sending such notice." Included in the notice was a copy of those provisions of the Act relating o the
sending of the notice itself and to the judicial settlement of common trust fund accounts.

‘Upon the filing of the petition for the settlement of accounts, appellant was, ‘by order of the court
pursuant to 100-c (12), appointed special guardian and attorney for all persons known or unknown not
otherwise appearing who had or might thereafter have any interest in the income of the common trust
fund; and appellee Vaughan was appointed to represent those similarly interested in the principal. There
‘were no other appearances on behalf of any one interested in either interest or principal.

Appellant appeared specially, objecting that notice and the statutory provisions for notice to
beneficiaries were inadequate o afford due process under the Fourteenth Amendment, and therefore that
the court was without jurisdiction to render a final and binding decree. Appellant's objections were
entertained and overruled, the Surrogate holding that the notice required and given was sufficient. 75 N.-
Y. S.2d 397. A final decree accepting the accounts has been entered, affirmed by the Appellate Division
of the Supreme Court, 275 App. Div. 769, 88 N. Y. S. 2d 907, and by the Court of Appeals of the State
of New York. 299 N. Y. 697, 87 N. E.2d 73. '

. The effect of this decree, as held below, is to settle "all questions respecting the management of the
common fund." We understand that every right which beneficiaries would otherwise have against the
trust company, either as trustee of the common fund or as trustee of any individual trust, for improper
management of the common trust fund during the period covered by the accounting is sealed and wholly
terminated by the decree. See Matter of Hoaglund, 194 Misc. 803, 811-812, 74 N.Y.S.2d156, 164,
-aff'd 272 App. Div. 1040, 74 N. Y. S. 2d 911, affd 297'N.Y. 920, 79 N. E. 2d 746; Matter of Bank of
New York, 189 Misc. 459, 470,67 N. Y. S. 2d 444,:453; Matter of Security Trust Co.-of Rochester, id.
748,760, 70N. Y. S. 2d 260, 271; Matter of Continental Bank & Trust Co., id. 795, 797,67N.Y.S.2d

806, 807-808.

‘We are met at the outset with a challenge tothe power of the State - the right of'its courts to
-adjudicate at all as against those beneficiaries who reside without the State of New York. It is contended
that the proceeding is one in personam in that the decree affects neither title to nor possession of any res,
but adjudges only personal rights of the beneficiaries to surcharge their trustee for negligence or breach
of trust. Accordingly, it is said, under the strict doctrine of Pennoyerv. Neff, 95 U.S. 714 , the Surrogate

‘is without jurisdicfion as tononresidents upon whom personal service of process was mnotmade.
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Distinctions between actions in rem-and those in-personam are ancient-and originally. expressed in
‘procedural terms what seems really to have been a distinction in the substantive law of property under a
system-quiteunlike our own. Buckland and McNair, Roman Law.and Common Law, 66; Burdick,
Prmclples of Roman:Law-and Their Relation to Modern Law, 298. The legal recogmtlon and rise in,.
economic:importance ofincorporeal or intangible forms of property: ‘haveupset the ancient: sxmphcrcy of
property-law:and the clarity. of its distinctions, while new forms of proceedlngs have confused the old .
procedural:classification. American-courts: have sometimes classed certain.actions.as in rem, because
personal:service of process wasnot: requlred and.at other times have held personal service of process.

“not required because the-action-was in rem. See cases-collected in Freeman on: Judgments, 1517 et seq.
(5th ed.).

charaoterlstlcs and is wantlng in ome ,‘_atures,,,, roceedings bot]
event we think thatthe.requirements.of the. Fourteenth Amendment.
depend upon a classification for; which the standards;are soig ..
being primarily for state courts to define, may and do" vary from state to state. Without disparaging the
usefulness of dlstmetlons betwe n,aetlons in rem and those_:am Dbersonam, in;many.branches of,i‘.;law or on
WG 10 .

upon how its! courts or" thls:-Court may regard thrs h1stonc antlthesmr It is, sufﬁc e bservé,-th@t’ ,
whatever the technical definition of its chosen procedure, the interest of each state m provrdmg means to
fi

appear andhe heard T

Qulte 1fferent from therquestlon ofa state s; power to discharge trustees. is thato the..opportumty 1t
must give beneficiaries to contest. Many controversies have raged -about: the cryptlc' andal words
of the Due Process Clause but there can be no doubt that at a:minimum they require that deprlvatlon of
life; liberty-or;property by - adJudlcatlon be preceded by notxce and. opportunlty for. hearmg appropnate to
'the nature of: the [Case; - . o ST CL ke .

Y T N ST

to have the truStee answer for neghgent or ﬂlegal lmpalrment g are
presumably subject to diminution itvthe proceeding by allowance of fees, and expenses to one who, in
their names bt without:théir knowledge;:may conduct a fruitless or-uncompensatory « con st. Certamly
the proceeding is-one ifi which they tiiay be deprived of property rights:and hence notice- and ‘hearing
must measure up to the standards of due process.

Personal service of written notice ‘within the jurisdiction is the. classic form of notice always .
adequate in any type of:ptoceeding. But:thevital interest.of theStatein bringing any issues as to its
fiduciariestoa final:settlement can‘be served: only: if interests oriclaims. of individuals who are outside.of
the State can somiehow be determined. A construction.of the Due Process Clause which

would p]ace 1mp0351ble or 1mpractxca1 obstacles in the way could not be justified.

Agamst this interest of the: State we must ‘balance the individual interest- sought to be protected by
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the Fourteenth Amendment. This is defined by our holding that “The fundamental requisite of due
process of law isthe opportunity to be heard." Grannis v. Ordean, 234 U.S. 385, 394 . This right to be
heard has little reality or worth unless one is informed that the matter is pending and can choose for
‘himself whether to appear or default, acquiesce or contest.

The Court has not committed itself to any formula achieving a balance between these interestsin a
particular proceeding or determining when constructive notice may be utilized or what test it must meet.
Personal service has notin all circumstances been regarded as indispensable to the process due to
residents, and it has more often been held unnecessary as to nonresidents. We disturb none of the
established rules on these subjects. No decision constitutes a controlling or even a very illuminating
precedent for the case before us. But a few general principles stand out in the books.

An elementary and fundamental requirement of due process in any proceeding which is to be
accorded finality is notice reasonably calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present their objections. Milliken
v. Meyer, 311 U.S. 457 ; Grannis v. Ordean, 234 U.S. 385 ; Priest v, Las Vegas, 232 U.S. 604 ; Roller v,
Holly, 176 U.S. 398 . The notice must be of such nature as reasonably to convey the required
information, Grannis v. Ordean, supra, and it must afford a reasonable time for those interested to make
their appearance, Roller v. Holly, supra, and cf. Goodrich v. Ferris, 214 U.S. 71 . But if with due regard
for the practicalities and peculiarities of the case these conditions

are reasonably met, the constitutional requirements are satisfied. "The criterion is not the possibility
of conceivable injury but the just and reasonable character of the requirements, having reference to the
subject with which the statute deals.” American Land Co. v. Zeiss, 219 U.S. 47, 67 ; and see Blinn v.
Nelson, 222U.S. 1,7 .

But when notice is a person's due, process which is a mere gesture is not due process. The means
employed must be such as one desirous of actually informing the absentee might reasonably adopt to
" accomplish it. The reasonableness and hence the constitutional validity of any chosen method may be
defended on the ground that it is in itself reasonably certain to inform those affected, compare Hess v.
Pawloski, 274 U.S. 352 , with Wuchter v. Pizzutti, 276 U.S. 13, or, where conditions do not reasonably
‘permit such notice, that the form chosen is not substantially less likely to bring home notice than other
of the feasible and customary substitutes. ) ] o

Tt would be idle to pretend that publication alone, as prescribed here, is a reliable means of
acquainting interested parties of the fact that their rights-are before the courts. It is not an accident that
the greater number of cases reaching this Court onthe question of-adequacy of notice have been
concerned with actions founded on process constructively served through local newspapers. Chance
slone bringsto the aftention of even a local resident an-advertisement in small type inserted in the back
pages of a newspaper, and if he makes his home outside the area of the newspaper's normal circulation
the odds that the information will never reach him are large indeed. The chance of actual notice is
further reduced -when, as here, the notice required does not even name those whose attention it is
supposed to attract, and does not inform acquaintances who-might call it to.attention. In weighing its
sufficiency onthe basis of equivalence with actual notice, we are unable to regard this.as more than.a

feint.

Nor is publication herereinforced by steps likely to attract the parties' attention to the proceeding. It
jstrue that publication traditionally has been acceptable as notification supplemental to other action
-which in itsélf may reasonably be expected to convey.a warning. The ways of an owner with tangible -
-property are such that he usually arranges means:to learn of any direct attack upon his possessory or
proprietary Tights, Hence, libel-of ‘a ship, attachment of a chattel or-entry upon real estate in the name of
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law may-reasonably be-expected to come promptly-to the owner's-attention. Wheti ithe state thhln whxch
the owner-has docatéd such-property seizes'it-for somereason,-publication.or: postingaffords an
additional'measure of notification. A:state: may’ ‘indulge the assumption that one who'has left tanglble
property in the state either has abandoned it, in-which case proceedings againstit-deprive‘him:of
nothing, cf. Anderson National Bank v. Luckett, 321 U.S. 233 ; Security Savings Bank v. California,
263:U.8.:282:; orthathe-has'left'some:caretakerunder.a duty -to et himknowthat itis'being
jeopardized. Ballard'v. Hunter, 204 U.S. 241°; Huling v.Kaw Valley Ri'Co:; 130°U.S.'559 . As phrased
long ago by:Chief Justice:Marshall in The: Mary, '9:Cranch 126,144;"1t is the part of common:prudence
for all those 'who: have a.ny 1nterest in" [a thlng] to guard that 1nterest by persons who are’ina sfcuahon to
protect:it," o S . : :
In the case before us there is, of course, no abandonment. On the other hand these beneficiaries do
‘have a resident fiduciary. as caretaker of their interest'in:this property. But it'is their caretaker who in the
‘accounting:becomes Ihelr adversary The1r trustee is areleased om ‘ glvmganotwe of Jeopardy, and ‘16 orie

classioficases! ‘where:itiis tiot reasonabl’ “'possxble or pracucable to' glve more adequate warmng Thus 1t
has’beén: recogn that,.in' mi Unky lo; - anid
even a'probably futile fneans - s all that'the s1tuatxon permits anid:creates 16 co titlitior
bar to a final decree foreclosing their rights. Cunnius v. Reading School District, 198 U.S. 458 ; Bliniti V.
Nelson 222U.S. 1 ; and see Jacob v, Roberts 223 U S. 261

the'typical case much: more‘hkely to fall than any of the choxces opemto leglslators endeavorlng o
preseribethe-bestnotice practicable - - I R

Nor do we consider it unreasonable for the State to dlspense with more certain notice to those _

1eCOg i difficultiedand dosts thqt Swoulld be vattendant ‘o frequent mvestlgatlons into’
the’ status of great numbers of beneﬁclanes, many f »whose mterests m the common fund are'so remote
lsand
requiredi m the T S
nar‘“rfé*‘o“f ‘dii"e‘ﬁrdé"éss. ‘The ekpense'of keeping-ififormed from day'to day:of substitutions aniong-even
current income beneficiaries and presumptive remaindermen, to say nothing of the far greater numberof
contingent beneficiaries, would impose a severe burden on the plan, and would likely dissipate its
advantages: These are’practical matters in which we: should be reluctant to dzsturb the! Judgment of the -
state authontles

Accordlngly we overrule appellant‘s constitutional’ objecuons ’co published notxce msofar as they dre
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urged on behalf of any beneficiaries whose interests or addresses are unknown to the trustee.

As to known present beneficiaries of known place of residence, however, notice by publication
stands on a different footing. Exceptions in the name of necessity do not sweep away the rule that within
the limits of practicability notice must be such as is reasonably calculated to reach interested parties.
“‘Where the names and postoffice addresses of those affected by a proceeding are at hand, the reasons
disappear for resort to means less likely than the mails to apprise them of its pendency.

The trustee has on its books the names and addresses of the income beneficiaries represented by
appellant, and we find no tenable ground for dispensing with a serious effort to inform them personally
of the accounting, at least by ordinary mail to the record addresses. Cf. Wuchter v. Pizzutti, supra.
Certainly sending them a copy of the statute months and perhaps years in advance does not answer this
purpose. The trustee periodically remits their income to them, and we think that they might reasonably
expect that with or apart from their remittances word might come to them personally that steps were
being taken affecting their interests. . .

We need not weigh contentions that a requirement of personal service of citation on even the large
number of known resident or nonresident beneficiaries would, by

teasons of delay if not of expense, seriously interfere with the proper administration of the fund. Of
course personal service even without the jurisdiction of the issuing authority serves the end of actual and
" personal notice, whatever power of compulsion it might lack. However, no such service is required
under the circumstances. This type of trust presupposes a large numiber of small interests. The individual
interest does not stand alone but is identical with that of a class. The rights of each in the integrity of the
fund and the fidelity of the trustee are shared by many other beneficiaries. Therefore notice reasonably
certain to reach most of those interested in objecting is likely to safeguard the interests of all, since any
objection sustained would inure to the benefit of all. We think that under such circumstances reasonable
risks that notice might not actually reach every beneficiary are justifiable. "Now and thenan '
_extraordinary case may turn up, but constitutional law like other mortal contrivances has to take some
chances, and in the great majority of instances no doubt justice will be done." Blinn v. Nelson, supra, 7.

The statutory notice to known beneficiaries is inadequate, not because in fact it fails to reach
everyone, but because under the circumstances it isnot reasonably calculated to reach those who could
easily be informed by other means at hand. However it-may have been in former times, the mails today
are recognized as an efficient and inexpensive means of communication. Moreover, the fact that the trust
company has been able to give mailed notice to known beneficiaries at the time the common trust fund
was established is persuasive that postal notification at the time of accounting would not seriously
‘burden the plan.

In some situations the law requires greater precautions in its proceedings than the business world
accepts for its own purposes. In few, if any, will it be satisfied with

less. Certainly it is instructive, in determining the reasonableness of the impersonal broadcast
notification here used, to ask whether it would satisfy a prudent man of business, counting his pennies
‘but finding it in his interest to convey information to many persons whose names and addresses are in
his files. We are not satisfied that it would. Publication may theoretically be available for all the world to
see, but it is too much in our day to suppose that each or any individual beneficiary does.or could
‘examine all that is published to see if something may be tucked away in it that affects hisproperty
interests. We have before indicated in reference to notice by publication-that, "Great caution should be
-used not to let fiction deny the f4ir play that can be secured only by apretty close:adhesion to fact."
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Wez?holdfthat"thenotice:-zofjj udicial settlement-of accounts-required by the New York Banking Law
100-c.(12) is:incompatible with the:requirements:of the Fourteenth Amendment:asia basisfor -
adjudication:deprivingknowti persons whose whereabouts are dlso known of sibstantial property rights.
Accordmgly the judgment is: reversed and ithe ‘cauise: remanded for: further proceedmgs not: mconmstent

with this opinion.

Reversed

MR .JUSA CE DOUGLAS took noepart’ in: theconmderatlon or declsmn of thlS case' '

R pp:- ; .
Aet262 ‘Ariz.; CodeAnn 1939 Cum Supp 1949 51~ 1101 to 51 1104 Ark '
to 58-112; Cal. Bank. Code Ann., Deering, 1949, 1564; Colo. Stat. Afiti;; 1935 Supp 1947 i 18
173 to 178; Conn, Gen. Stat, 1949 Rev., 5805; Del. Rev. Code, 1935 4401 asamended Laws, 1943, c.
171, Laws1947;¢. 2685 (D.C:)63-Stat: 93‘8»’»5%'Fla- Stats: 1 5,291 345 G odeAnn 1937
Cum Supp. 1947, 109-601 to 109-622;1dahio*Code Anin:; 1 Supp. 1949;6
Rev Stat 1949 c. 16 1/2, 5710 63; Ind. Stat. Ann Burns, 1950 18-2009 to 18 2014 Ky Rev Stat

tat Ann i 1939 Cum.z:Sup
‘Gén, Code Ann:: (Page, 1946)
; Stat Ann 1939 C :

223"055
MR.JUSTICE BURTON d1ssentmg UL an e

- Theseicommon'trustsiare available orily-when'the instruments creating:the- part1c1pat1ng ‘trists perrmt T

participation-in:the cormmion:fund; Whether ot not futther hotice: to'beneficiaries should: supplement the
notice andireprésentationitiere provided is properly w1thm the discretion-of the 'State. The Federal
'Oonstltut n°d not :requlre 1t here B
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