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I. STATEMENT OF INTEREST OF THE AMICUS CURIAE

.Melaleuca, Inc. is a consumer direct marketing company,
incorporated in Idaho and operating from.its headquarters in Idaho Falls,
Idaho and a member of the Difect Selling Association (DSA). Its only
connection to Washington comes fr;)m a network of independent
contractors working as commissioned sales agents, i.e. direct seller’s
representatives (DSRs), who solicit sales of Melaleuca products to
Washington residents. For several years Melaleuca has claimed the
business and occupation (B&O) tax exemption for direct sellers set forth
in RCW 82.04.423. See Appendix A. In September 2006, the
Washington Department of Revenue (DOR) assessed Melaleuca for
$79,209.32 of B&O taxes and interest, claiming that Melaleuca did not
qualify for the exemption. DOR based this assessment on its
reinterpretation of the statute, as set forth 1n WAC 458-20-246 (Rule 246)
and Excise Tax Advisory 2041.04.246 (ETA 2041). Respectively,
Appendices B and D. After Melaleuca paid this contested assessment in
2007, it brought a refund action in Thurston County Superibr Court:
Melaleuca, Inc. 'v. State of Washington Department of Revenue, Docket
No. 08-2-00864-6. This action is now pending, awaiting the Supreme

Court’s decision for Dot Foods. Because of DOR’s audit instructions,



Melaleuca continues to pay contested B&O taxes on its current
Washington revenues. Many of the issues DOR raised against Dot Foods,
Inc., which the Court of Appeals addressed in its decision, is pertinent to
Melaleuca’s pending action and to the question of Melaleuca’s on-going

tax liability.

II. ARGUI\ENT

In Dot Foods, Inc. v. Dep’t of Revenue, 141 Wn.App. 874, 173
P.3d 309 (2007), Division 2 of the Washington Court of Appeals made
two rulings adverse to the taxpayer: (1) A direct seller must exclusively
sell consumer products in Washington in order to qualify for the B&O tax
exemption contained in RCW 82.04.423. 141 Wn.App. at 882. (2) If
anyone downstreéﬁl of the direct seller ever sells any consumer product in
a permanent retail establishmenf, the direct seller loses its tax exemption.
1v41 Wn.App. at 887-888. Both of these rulings arose from DOR’s
interpretation of RCW 82.04.423(1)(d)’s requirement that a direct seller
“Im]akes sales in this state exclusively to or through a direct seller’s
representative” and RCW 82.04.423(2)’s definition of the term “direct
seller’s representative.” Melaleuca requests that the Supreme Court bear
in mind the following three points as it considers how these two statutory

provisions should be interpreted.



A A STATUTORY INTERPRETATION CANNOT BE
“REASONSABLE” IF IT VIOLATES THE BASIC

RULES OF STATUTORY CONSTRUCTION.

RCW 82.04.423 (2)’s definition of “direct seller’s representative”

is more easily understood when it is portrayed graphically, as follows:

For purposes of this section, the term ‘direct seller’s
representative’ means a person
[A] who buys consumer products on a buy-sell basis or
- a deposit-commission basis for resale '
[1] by the buyer or any other person,
" [2] in the home or otherwise than in a
permanent retail establishment,
or -
[B] who sells, or solicits the sale of, consumer products
[2] in the home or otherwise than in a
permanent retail establishment.

(Brackets, numbering, and emphasis added.)
DOR interpreted this definition to mean Alternative A was

describing wholesale sales from the direct seller to the DSR and

Alternative.B was describing retail sales from the direct seller to a third

party customer, who had been solicited by the DSR. Dot Foods agreed

with DOR’s description of Aiternative A, but argued that nothing in the

statutory language limited Alternative B to retail sales. The Court of

Appeals concluded: “Both of the offered interpretations of RCW

82.04.423 rely on the statute’s plain language and both are reasonable.”

141 Wn.App. at 883.



In fact, neither the Court Qf Appeals nor DOR gave a correct or
“reasonable” interpretat‘ion to the statufory language because they failed to
follow three basic rules of statutory cc;nstruction. (1) “[Wihere the |
Legislature uses certain statutory language in one instance, and different
language in another, there is a difference in legislative intent.” Agrilink
Foods, Inc. v. Dep’t of Revenue, 153 Wn.2d 392, 103 P.3d 1226 (2005).
“Just as it is true that the same words used in the same stétute should be
interpreted alike, it is also well established that when different words are
used in the same statute, it is presumed that a different meaﬁing was
intended to attach to each word.” Simpson Investmént Co. v. Dep’t of
Revenue, 141 Wn..2d 139, 3 P.3d 741 (2000). (2) “[W]e cannot add words
or clauses to an unambiguous statute when the legislature has chosen not
to include that léngﬁage.” State v. .LP., 149 Wn.2d 444, 450, 69 P.3d 318
l‘ (2003). (3) “[T]he court should assume that the-legislature means exactly
what it says. Plain fz;/ords do not require c'onstructioﬁ.” C zty of Snohomish
v. Jo.?lz'n, 9 Wn.Abp. 495, 498, 513 P.2d 293 (1973). The reaéon why
DOR’s interpretation violates these three rules is sélf-evident. DOR did
not “interpret” the language of RCW 82.04.423, it rewrote it.

DOR’s interpretation seeks to impose the “or any other person”
restriction on sales occurring under Alternative B when that alternative has

no such requirement. DOR’s interpretation can only reach its conclusion



by stretching all the way back to the introductory words of the exemption,
which say this B&O tax exemption applies equally to “gross income
derived from the business of making sales at wholesale br retail.” But
salés made under Alternative B-could just as easily be subject to
wholesaling B&O tax as retailing B&O tax. Any interpretatién of
statutory language that violates these basic rules cannot by “reasonable.”

More importantly, the Court and both parties were all wrong
together because they failed to follow the most basic of ali the rules of
sfatut’ory, construction: “Statutes are to be construed, wherever possible,
so that no clause, ‘sentence or word shall be superfluous, void, or
insignificant.” United Parcél Service, Inc. v. Dep’t of Revenue, 102
Wn.2d 355, 361-362, 687 P.2d 186 (1984) (quotation m;cxrks and citations
omitted). Both interpretations fail to give full meaning to the word “sell”
in Alternative B and the words “d buy-sell basis or a deposit-commission
basis” in Alternative A. |

RCW 82.04.040(1) defines “sale” as “any traﬁsfer of the owner-
ship of, title to, or possession of property for a valuable consideration.” A
DSR cannot transfer the “ownership of” or “title to” consumer products

she does not own. But in Alternative B, RCW 82.04.423(2) states that a

DSR is someone “who sells, or solicits the sale of, consumer products.” .

Thus, not only does Alternative B allow the sales to be either at retail or



wholesale, it allows the sales to be made by either a DSR who “sells”
products it purchased from the direct sellér; or by the direct seller when
the DSR “solicits” sales on the direct seller’s behalf. Thus, under
Alternative B, a direct seller can truly make sales either “to or through”
the DSR. See RCW 82.04.423(1)(d).
Alternative A, on the other hand, is much narrower than either the
Court of Appeal or the parties imagined. It does ﬁot cover every instance
where a DSR “buys consumer products ... for resale.” There are
important limiting words between the “buy” and the “resale” in this
provision. Alternativé A only appliés to those instances when a DSR buys
consumer products “on a buy-sell basis or deposit-commission basis”.
These are technical terms that have special meanings ih the world
of direct sales companies. This is as demonstrated by an example, the
diagram of Corporation’s DSR structure, that we found in Appendix E,
“Governor Spellman’s Legislative File 1983 .Sﬁ 3909. See Appendix E-2.
Under a buy-sell arrangement, the DSR buys consumer products from the
direct sales company at an established price and is required to resell them
. at the same ﬁrice. Cash payments for the products are sent to the direct
sales company with each order. Based upon the total volume of sales
made in a given period of time by both the individual DSR and other

DSRs in her organization, the direct sales company then sends the DSR a



“bonus” or “sales rebate” that effectively reduces the DSR’s original
pﬁrchase price and allows the DSR to achieve a gross margin on her sales.
* Under the “deposit-commission basis”, the DSR solicits orders from
customers and receives a direct payment of a certain percentage of tile
total purchase price. This is the “deposit” from which the DSR will later
withdraw her “commission”. The remainder of the purchase price is
forwarded to the direct salés company before the products are shipped to
the DSR. Once again, the actual amount the DSR is allowed to retain is
base’d on some formula that takes into account the sales at each level of the
DSR’s organization.

Under both the buy-sell and the deposit-commission systems, the
direct sales company has control over the sales activities of both the direct
DSR as well as all of the lower tiered DSRs in her organizaﬁoﬁ. Sep the
" discussion of an unpublished tax decision, identified as “Unknown
Decision” in the December 3, 1981 letter from William T: Robinson to
Glenn Pascall, DOR Director, found in the SB 3909 File, Appendix E-16.
It is, no doubt, for this reason that Alternative A includes the signiﬁcanf
restriction that “the buyer [DSR] or any other person” &e prohibited from
reselling the consumer products in a “permanent retail establishmen;t.” In
Alternative B situations, the direct sales company has no cqntrol over the

products or marketing techniques used by downstream parties after the



DSR “sells or solicits the sales of” consumer products, so no such
requirement is placed on the DSR under Alternative B.

Not only does this interpretation of RCW 82.04.423(2) give
significance to every word in the statute, it is also consistent with RCW
82.04.423s legislative history. In 1983, there was a great deal of
confusion about the power of states to assert taxable nexus againét out-of-
state companies with minimal contacts inside the state. In 1959, Congress
had passed Public Law 86-272 (15 U.S.C. § 381), which held that no state
could impose income taxes on a non-resident company w;hose only
activity within the state was the solicitation of sales. At the time of'its
enactment, Public Law 86-272 was seen as reining in state income tax
power to match t-he limitations traditionally imposed on state excise tax
power. In 1983, no Washington court decision had yet ruled that the mere
presence of independent contractors soliciting orders within the state was
sufficient 1.:0 allow DOR to impose B&O taxes on their sales. Althougil
the United States Supreme Court had ruled in Scripto, Inc. v. Carson, 362
U.S. 207 (1960), that the in-state presence of independent contractor sales
agents was sufficient to require the out-of-state seller to collect anci remif
sales tax, it was not until four years after enactment of RCW 82.04.423,
with the decision in Tyler Pipe Industries, Inc. v Dep’t of Revenue, 483

U.S. 232 (1987), that the U.S. Supreme Court for the first time upheld the



right of a state to impose a direct tax on an out-of-state company for the
same reason.

Under these circumstances, when DOR began imposing retailing
and wholesaling B&O tax on out-of-state companies whose only presence
in the state was independent contractors, it was described as “taxation by
ambush”. See Appendix E-3, Governor Spellman Legislative File 1983
SB 3909. DOR Director Burrows admitted: |

The major justification advanced on behalf of the bill was

that it would clarify the state’s taxing jurisdiction over

these out-of-state manufacturers, thus bringing stability and

predictability to the conduct of their business in Washing-

ton. This justification exists. There are uncertainties in the

area of whether this state has the jurisdiction, consistent

with the Due Process clause, to impose the B&O tax on

out-of-state manufacturers who do not have employees or

property in this state, '

DOR Director Donald R. Burrows letter to Governor John Spellman, dated
June 6, 1983. Appendix G, SB 3244 File, page G-20.

During the 1983 legislative session, House Bill 566 would have
granted a B&O tax exemption equivalent to Public Law 86-272 to anyone
whose only activity within the state was the solicitation of sales. See
Appendix F, HB 566 File. With an estimated cost of $34,000,000,
Appendix F-6, HB 566 was deemed too expensive. Members of the

Senate then proposed amending SSB 3909 to contain a less costly version.

Appendix F-3. To block that effort, DOR proposed the current language



of RCW 82.04.423 as an addition to SB 3244. Appendix G-5, SB 3244
File. It was this version the Législature passed. Even then, in his letter to
. Govemor Spellman, Director Burrows asked the governor to veto that
portion of SB 3244. Appendix G;19 through G-23. However, by limiting
- the tax exemption to companies who only used indepeﬂdent contractors |
(rather than employees) to solicit sales, the estimated cost per biennium
was reduced to $1,200,000. Appendix G-21. Thus, even though
Alternative B only required DSRs to restrict their sales activities to places
“otherwise than in a permanent retail establishment,” RCW 82.04.423’s
primary reguirement that the DSR not be an employee of the direct seller
was anticipated to keep the cost at a reasonable level. Nevertheless, in his
~ letter to Governor Spellfnan, DOR Director Buﬁows warned: “Where it
will end no one knows at this time. This uncertainty is compounded by
the fact that ‘direct selling’ is a relatively new form of doing business.”
Appendix G-20. |

In Dot Foods, the Court of Appealé admitted, “Dot Foods’
interpretation [of the statutory language] does seem more literal than the
Department’s.” 141 Wn.App. at 886. But one of the reasons the Court
accepted DOR’s interpretation was because Dot Foods was unable to
explain why the “or any other person” requirement was only found in

Alternative A. (The Court of Appeals referred to this as the “wholesale or
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retail” distinction.) /d. However, a;proper interpretation of all of the
Words in the statute makes it understandable that the Legislature only
imposed restrictions on sales activities to the extent that the direct sales -
company could have some control over them. This is nét only logical, it is
undoubtedly requi.red by the Due Process Cla}.xses of both the United
States and the Washington Constitutions. U.S. Const., Amend. XIv, § 1;
Wash. Const., Art. I, § 3. A state cannot impose taxes on someone based
upon the actions of another person, who is not the seller’s agent, and
whose actions are beyond the taxpayer’s control.
B. SALES ARE MADE “THROUGH” A DSR IF THE
SALES ARE MADE “BY THE MEANS OF” OR “BY
THE AGENCY OF” A DSR, EVEN IF THE
CUSTOMER COMMUNICATES THE SALES

ORDER DIRECTLY TO THE OUT-OF-STATE
DIRECT SELLER.

The 1983 Legislature enacted RCW 82.04.423 to give tax relief to
out-of-state companies who have nﬁnimal tax ﬁexus with the state. That
nexus arises primarily “through” the in-state activit.ies of independent
 contractors acting as sales representatives on the company’s behalf.
Therefore, in order to qualify for the tax exemption, RCW 82.04.423(1)(d)
requires that tﬁe direct seller “[m]akes sales in this state exclusively to or
through a direct seller’s representative.” (Emphasis added.) In ETA

2041, DOR claims this requirement is not met and the tax deduction is lost
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if the direct seller fills any order reéeived “directly” from a customer via .
telephone, fax, mail order, or internet, In such instances, DOR claims the
sale is not made “through” a DSR even if the DSR recruited the cﬁstomer, '
made sales presen'tations concerning the consumer products, was
instrumental in inducing the customer to place the order, and received a
full sales commission for the sale. One of the reasons DOR gave for
- denying Dot FoodS’ tax deduction was becausé the Washington customers
 contacted by Dot Foods’ DSR transmitted their orders either §lectronica11y
or telephonically to Dot Foods"headquarters in Illinois. 141 Wn.App. at
878. Although the Court of Appeals noted these facts as one of DOR’s
grounds for denial of Dot Foods’ claims, id., the Court of Appeals did not
enter a specific ruling on this issue.

“When a statutory term is undefined, we may look to a dictionary
for its ordinary meaning.” Port of Seattle v. Dep’t of Reveniie, 101
Wn.App. 106, 1 P.3d 607, review denied, 142 Wn.2d 1012, .16 P.3d 1264
(2000). The geheral‘dictionary gives two primary meanings for the word
“through” when it is used as a preposition: “la(l) —used as a function
word to indicate penetration of or passage within, along, or across an
object, substance, or space usu. from one side or surface to the opposite”,
or “2a(1) — by means of: by the help or agency of”. Webster’s Third New

International Dictionary (Unabridged), p. 2384 (Merriam-Webster, Inc.

12



2002). In the context of RCW 82.04.423, however, the word “through” is
used in a business or legal sense; therefore, it is technical language.
“Technical language should be given its tecilnical meaning when used in
its technical field.” City of Spokane ex rel. Wéstewater Managemem‘
Depértment v. Dep’t of Revenue, 145 Wn.2d 445, 452, 38 P.3d 1010
(2002). The technical meaning of “through” is set forth in West’s Law
and Commercial Dictionary iﬁ Five Languages, p. 652 (1985): “By means
of, in consequence of, by reason of} in, within; over; from end to end, or
| from one side to the othe'l;. By the intermediary of; in the name or as agent
of; by the agency of”. Although the Law and Commercial Dictionary goes
on to note that ““Through’ is [a] function word capable of several
meahings depending on its use”, it is obvious that the primary meaning of
the word in a commercial/businéss setting is “by means of, in consequenﬁe
of, ... [or] by the agency of.” This is consistent with the fact that
' corporations. are legal fictions that can only operate through the actions .of
their officers, emgloye_es and agents.
The proper meaning of the word “through,” in a business context,
is further demonstrated by the Supreme Court’s own use of the term in
. Tyler Pipe Industries, Inc. v. Dep’t of Revenue, 105 Wn.2d 318, 715 P.2d
123 (1986), reversed on other grounds, 483 U.S. 232 (1987). The

Supreme Court described the nature of this case as “The majority of sales

13



were transacted through sales representatives who were independent
contractors residing in Washington.” 105 Wn. 2d at 319. Later in the
decision, the Court described the taxpayer’s actions as follows: “Tyler
Pipe markets its products through these two [sales] departrrients.” 105
Whn. 2d at 320(emphasis added.) The Court of Appeals’ own statement of
facts concerning Dot Foods’ businesé operations went even further:
“Since receiving the private letter ruling, Dot Foods’ Washington sales
have been exclusively through its wholly-owned subsidiary ....” 141
Wn.App. at 878 (emphasis added). This was so, even though the Court
knew the actual orders traveled directly from customer to out-of-state
seller. Id. |

Because the word “through” has more than 0;16 definition (like
virtually all words in the Engiish_ language), we must anticipate that DOR
will respond by clair_rﬁn{; the statutory language is “ambiguous,”, that
ambiguity must be resol'ved by. giving the word any other meaning that
might give a contrary result, and tax exerﬁptiqns are narro.wlsf construed in
favor of taxation and against exemption. In the context of RCW
82.04.423, however, such arguments oflerstate the case. “While a statute
is ambiguous if if is susceptible to two or more reasonable interpretations,
it is not ambiguous merely because different interpretations are

conceivable.” State v. Tili, 139 Wn.2d 107, 115, 985 P.2d 365 (1999).
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“The courts are not obliged to discern any ambiguity by imagining a
variety of alternative interpretations.” State v. Keller, 143 Wn.2d 267,
276-277, 19 P.3d 1030 (2001) (quotations omitted). The court should
avoid any interpretation leadinzc;,y to an absurd result. /d,, 143 Wn.2d at
277. The Court of Appeals correctlj noted that Dot Foods’ “sales have
been exclusively through” its DSR, even though the customers sent the
orders solicited by that DSR directly to the seller’s out-of—state office. .
Because the Court of Appeals made no specific ruling on this issué,
however, we request that the Supreme Court rule that direct receipt of a
customer’s orders via telephone, fax, mail order, or internet does not cause
a direct seller to lose the ta}lc exemption if the customer was previously
contacted or enlisted by a DSR, and the DSR receives a sales commission
on the sales made to the customer.
C. EVEN IF DSRs ARE REQUIRED TO SELL
“EXCLUSIVELY” CONSUMER PRODUCTS; THE
DIRECT SELLER DOES NOT LOSE THE TAX

EXEMPTION WHEN IT SELLS MARKETING
MATERIALS AND SALES AIDS TO ITS DSRs.

In response to its self-posed question of “What product the direct
seller must be selling”, in Rule 246(4)(b)(ii) the Department states: “The
direct seller must be selling a consumer product ....” In Dot Foods, the

Court of Appeals stated, somewhat differently:

15



Despite Dot Foods’ arguments to the contrary, the .
plain language of the exemption illustrates that it should
only apply where direct seller’s representatives exclusively
sell consumer products. Because Dot Foods admits that a
portion of its sales in Washington consist of non-consumer
products, the exemption does not apply to them.

141 Wn.App. at 877 (emphasis added). The Court of Appeals explained
its reasoning as follows:
RCW 82.04.423(1)(d states that the exemption
applies only to sellers who make sales “exclusively to or
through a direct seller’s representative.” Subsequently,
RCW 82.04.423(2) specifically limits the definition of
“direct seller’s representative” to one who buys or sells
consumer products. Therefore, construing the statute as a

whole properly imputes the exclusivity requirement to the
consumer products requirement.

141 Wn.App. at 881-882. This analysis was then mist!akenly imputeéi to
the direct seller as well as the DSR, resulting in the Court of Appeals
asserting “a direct seller must exclusively sell consumer products in
‘Washington in order to qualify for the exemption’.”‘ 141 Wn.App. at 882.
“Marketing materials and sales aids are no;c “consumer products”
because they are not used for"‘personal, family, household, or other
nonbusiness purposes.” See Rule 246(4)(b)(ii). Such ma’;erials are used in
- the DSRs’ business acti{rities, to assist them in selling the consumér
products. All direct sales companies sell marketing materials and sales -

aids to their DSRs. If they did not do so, it would be virtually impossible

for their DSRs to perform their own selling activities. Thus, the Court of

16



Appeals’ statement would lead to the absurd result that, in order to qualify
for the deduction, DSRs must be deprived of the marketing and sales
materials they need to perform their sales services. But, in any analysis of
statutorsl language, “the court must remain. cafeful to avoid unlikely,
absurd or strained results.” Berrocal v. Fernandez, 155 Wn.2d 585, 590,
121 P.3d 82 (2005) (citations and quotation marks omitted). Or, as the
Supreme Court stated in another case: “[I]n construing a statute, a reading
that results in absurd results must be avoided because it will not be
presumed that the legislature intended absurd results.- State v. JP., 149
Wn.2d 444, 450, 69 P.3d 318 (2003) (citations and quotation marks
omitted).
An overly broad reading of the exclusivity requirement would
mean that no direct sales company would'qualify for the tax deduction.
.N'o. tax deduction should be so interpreted as to the render the statute a
nﬁllity. John H. Sellen Construction Co. v. Dep’t ofRevenue; 87 Wn.2d
878, 883, 558 P.2d 1342 (1976). This is because “the legislature does not
engage in unnecessary or meaningless acts, and we presume some
s.i gniﬁcant purpose or objective in every legislative enactment. /d.
Fortunately, a proper reading of the statute does not( lead to such a
result. RCW 82.04.423(15(d} requires the direct seller to “Make sales in

this state exclusively to or through a direct seller’s representative”. But
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RCW 82.04.423(2) only defines the direct seller’s representative as
someone who sells “consumer products”. Thus, even if the combination
of these two provisions could create a requirement that the DSR sell
exclusively consumer products to third parties, the statute does not forbid
the direct seller from selling necessary marketing materials and sales aids
to its DSRs. As required by Paragraph (1)(d), the direct seller sells the
marketing materials and sales aids exclusively “to” its direct seller’s
representatives. Then, as required by Paragraph (2), the direct seller’s
representative only sells “consumer products” to third party customers.
We request a ruling clarifying that this tax exemption is not lost when a
direct seller sells marketing materials and sales aids to its direct.seller’s

representatives.

1. CONCLUSION

Amicus Curiae, Melaleuca, Inc., respectfully requests the Supreme'
Court to reverse the decision of the Coﬁrt of Appeals and to enter the
following three rulings: |

1. The requirement in RCW 82.04.423(2) that neithef the direct
seller’s representative nor “any other pefson” may conduct sales activities
_“in a permanent retail establishment” only applies in those instances when

the direct seller’s representative buys consumer products on a buy-sell
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basis or a deposit~corﬁmission basis. In all other instances, the
requirements of RCW 82.04.423(2) are met if only the direct seiler’s
representative sells, or solicits the sales of, consumer products in the home
or otherwise than in a permanent retail establishment. This is so,
regardless of whether the sale is at retail or at wholesale.

2. A direct seller’s direct receipt of a customer’s orders via
telephone, fax, mail order, or internet does not cause adirect seller to lose
. the tax exemption set forth in RCW 82.04.423 if the customer was
previously contacted or enlisted by a direct seller’s representative and the
direct seller’s representative réceives a sales commission on the sales
made to that customer.

3A. A direct salés compaﬁy does not lose the tax exémption set forth
in RCW 82.04.423 when it sells marketing materials and sales aids to its
direct seller’s representatives in the state. |

Dated this 19™ day.of December, 2008.

STOEL RIVES LLP

By:

im Risenmay
WSBA No. 15389
John H. Ridge
WSBA No. 31885
Attorneys for Melaleuca, Inc.
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RCW 82.04.423 .
Exemptions — Sales by certain out-of-state persons to or through direct seller's representatives.

(1) This chapter shall not apply to any person in respect to gross income derived from the business of making sales at
wholesale or retail if stich person:

(a) Does not own or lease real property within this state; and

(b) Does not regularly maintain a stock of tangible personal property in this state for sale in the ordinary course of
business; and

(c) Is not a corporation incorporated under the laws of this state; and
(d) Makes sales in this state exclusively to or through a direct seller’s representative.

(2) For purposes of this section, the term "direct seller's representative” means a person who buys consumer
products on a buy-sell basis or a deposit-commission basis for resale, by the buyer or any other person, in the home or
otherwise than in a permanent retail establishment, or who sells, or solicits the sale of, consumer products in the home
or otherwise than in a permanent retail establishment; and

(a) Substantially all of the remuneration paid to such person, whether or not paid in cash, for the performance of
services described in this subsection is directly related to sales or other output, including the performance of services,

rather than the number of hours worked; and

(b) The services performed by the person are performed pursuant to a written contract between such person and the
person for whom the services are performed and such coniract provides that the person will not be treated as an
employee with respect to such purposes for federal tax purposes.

(3) Nothing in this section shall be construed to imply that a person exempt from tax under this section was engaged
in a business activity taxable under this chapter prior to the enactment of this section.

{1983 1stex.s. c66 § 5.]

Notés:
Reviser's note: The effective date of 1983 1st ex.s. ¢ 66 is August 23, 1983.
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458-20-245 << 458-20-246 >> 458-20-247

WAC 458-20-246 No agency filings affecting this section since 2003
Sales to or through a direct seller's representative.

(1) Introduction. RCW 82.04.423 provides an exemption from the business and occupation (B&O) tax on wholesale
and retail sales by a person who does not own or lease real property in the state, is not incorporated in the state, does
not maintain inventory in this state, and makes sales in this state exclusively to or through a "direct seller's
representative.” This rule explains the statutory elements that must be satisfied in order to be eligible to take this

exemption.

(2) Background. The statutory language describing the direct seller’s representative is substantially the same
language as contained in the federal Tax Equity and Fiscal Responsibility Act (TEFRA) of 1982, PL 97-248. See 26 USC
3508. The federal law designates types of statutory nonemployees for social security tax purposes. The purpose of the
direct seller provision in the federal tax law is to provide that a direct seller's representative is not an employee of the
direct seller, thereby relieving the direct seller of a tax duty. Under the federal law, the direct selier is a business that sells
its products using a representative who either purchases from the direct seller and resells the product.or sells for or
solicits sales on behalf of the direct seller. Retail sales are limited to those occurring in the home or in a temporary retail
establishment, such as a vendor booth at a fair.

The 1983 Washington state legislature used the same criteria fo delineate, for state tax purposes, the necessary
relationship between a direct seller and a direct seller’s representative. '

(3) The direct seller's exemption. The exemption provided by RCW 82.04.423 is limited to the B&O tax on
wholesaling or retailing imposed in chapter 82.04 RCW (Business and occupation tax). A direct seller is subject to other
Washington state fax obligations, including, but not limited to, the sales tax under chapter 82.08 RCW, the use tax under
chapter 82.12 RCW, and the litter tax imposed by chapter 82.19 RCW.

(4) Who may take the exemption. The B&O tax exemption may be taken by a person (the direct seller) selling a -
consumer product using the services of a representative who sells or solicits the sale of the product as outlined in
statute. There are ten elements in the statute that must be present in order for a person to qualify for the exemption for
Washington sales. The person must satisfy each element to be eligible for the exemption. The taxpayer must retain
sufficient records and documentation to substantiate that each of the ten required elements has been satisfied. RCW

82.32.070.
(2) The four stétutory eleménts describing the direct seller. RCW 82.04.423 provides that a direct seller:

(i) Cannot own or lease real property within this state. For example, if the direct seller's representative is selling
vitamins doar to door for the direct seller, but the direct seller owns or leases a coffee roasting factory in the state, the
direct seller is not eligible for this exemption; and

{ii) Cannot reguiarly maintain a stock of tangible personal property in this state for sale in the ordinary course of
business. This provision does not, however, prohibit the direct seller from holding title to the consumer product in the
state. For instance, the direct seller owns the consumer products sold by the direct seller's representative when the
representative is making retait sales for the direct seller. However, the personal property must not be a stock of goods in
the state that is for sale in the ordinary course of business. The phrase "sale in the ordinary course of business” means
sales that are arm's length and that are routine and reasonably expected to occur from time to time; and

iii) Is not a corporation incorporated under the laws of this state; and

(iv) Makes sales in this state exclusively to or through a direct seller’s representative. This provision of the statute
describes how sales by the direct seller may be made. To be efigible for the exemption, all sales by the direct seller in
this state must be made to or through a direct seller's representative. The direct seller may not claim any B&O tax
exemption under RCW 82.04.423 if it has made sales in this state using means other than a direct seller's
representative. This requirement does not, however, limit the methods the direct seller's representative may use to sell
these products. For example, the representative can use the mail or the internet, if all other conditions of the exemption
are met. The direct selier's use of mail order or internet, separate from the representative’s use, may or may not be found
to be "sales in this state" depending on the facts of the situation. If the direct seller's use of methods other than to or
through a direct seller's representative constitutes "sales in this state,” the exemption is lost. Additionally, a direct seller
does not become ineligible for the exemption due to action by the direct seller's representative that is in violation of the
statute, such as selling a product to a permanent retail establishment, if the department finds by a review of the facts that
the ineligible sales are irregular, prohibited by the direct seller, and rare.

If a seller uses a direct seller's representative to sell "consumer products” in Washington, and also has a branch

office, local outlet, or other local place of business, or is represented by any other type of selling employee, selling agent,
or selling representative, no portion of the sales are exempt from B&O tax under RCW 82.04.423. For example, a person

hitp://apps.leg. wa.goviWAC/default.aspx APPENDIX B 1 © 12/19/2008
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who uses representatives to sell consumer products door to door and who also sells consumer products through retail
outlets is not eligible for the exemption. The phrase "sales exclusively to ... a direct seller's representative” describes
wholesale sales made by the direct seller to a representative. The phrase "sales exclusively ... through a direct seller's
representative” describes retail sales made by the direct seller to the consumer. The B&O tax exemption provided by
RCW 82.04.423 is limited to these types of wholesale and retail sales.

(b) The six statutory elements describing the direct seller's representative. RCVW 82.04.423 provides the following
elements that relate o the direct seller's representative:

(i) How the sale is made. A direct seller's representative is "a person who buys consumer products on a buy-sell basis
or a deposit-commission basis for resale, by the buyer or any other person, in the home or otherwise than ina
permanent retail establishment, or who sells, or solicits the sale of, consumer products in the home or otherwise than in
a permanent retail establishment.” The direct seller sells the product using the services of a representative in one of two
ways, which are described by two clauses in the statute. The first clause ("a person who buys ... for resale” from the
direct seller) describes a wholesale sale by the direct seller. The second clause (a person who "sells or solicits the sale”
for the direct seller) describes a retail sale by the direct seller.

(A) A transaction is on a "buy-sell basis” if the direct seller's representalive performing the selling or soliciting services
is entitled to retain part or all of the difference between the price at which the direct seller’s representative purchases the
product and the price at which the direct seller's representative sells the product. The part retained is remuneration from
the direct seller for the selling or soliciting services performed by the representative. A transaction is on a "deposit-
commission basis" if the direct seller's representative performing the selling or soliciting services is entitled to retain part
or all of a purchase deposit paid in connection with the fransaction. The part retained is remuneration from the direct
seller for the selling or soliciting services performed by the representative. :

(B) The location where the retail sale of the consumer product may take place is specifically delineated by the terms
of the statute. The direct seller may take the exemption only if the retail sale of the consumer product takes place either
in the home or otherwise than in a permanent retail establishment. The resale of the products sold by the direct seller at
wholesale is restricted by the statute through the following language: "For resale, by the buyer or any other person, in the
home or otherwise than in a permanent retail establishment.” This restrictive phrase requires the product be sold at retail
either in the home or in a nonpermanent retail establishment. Regardless of to whom the representative sells, the retail
sale of the product must take place either in the buyer’'s home or in a location that is not a permanent retail
establishment. Examples of permanent retail establishments are grocery stores, hardware stores, newsstands,
restaurants, department stores, and drug stores. Also considered as permanent retail establishments are amusement
parks and sports arenas, as well as vendor areas and vendor carts in these facilities if the vendors are operating under
an agreement to do business on a regular basis. Persons selling at temporary venues, such as a county fair or a trade
show, are not considered to be selling at a permanent retail establishment.

(ii) What product the direct seller must be selling. The direct seiler must be selling a consumer product, the sale of
which meets the definition of "sale at retail," used for personal, family, household, or other nonbusiness purposes.
*Consumer product” includes, but is not limited fo, cosmetics, cleaners and soaps, nutritional supplements and vitamins,
food products, clothing, and household goods, purchased for use or consumption. The term does not include commercial
équipment, industrial use products, and the like, including component parts. However, if a consumer product also has a
business use, it remains a “consumer product,” notwithstanding that the same type of product might be distributed by
other unrelated persons to be used for commercial, industrial, or manufacturing purposes. For example, deskiop
computers are used extensively in the home as well as in businesses, yet they are a consumer product when sold for

nonbusiness purposes. :

(ili) How the person is paid. The statute requires that "substantially alf of the remuneration paid to such person,
whether or not paid in cash, for the performance of services described in this subsection is directly related to sales or
other output, including the performance of services, rather than the number of hours worked.” The remuneration must be
for the performance of sales and solicitation services and it must be based on measurable output. Remuneration based
on hours does not qualify. A fixed salary or fixed compensation, without regard to the amount of services rendered, does

not qualify.
Remuneration need not be in cash, and it may be the consumer product itself or other property, such as a car.

(iv) How the contract is memorialized. The services by the person must.be performed pursuant to a written contract
between the representative and the direct seller. The requirement that the contract be in writing is a specific statutory
condition of RCW 82.04.423. :

(v) What the contract must contain. The sale and solicitation services must be the subject of the contract. The
contract must provide that the representative will not be treated as an employee of the direct seller for federal tax
purposes. .

\
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(vi) The status of the representative. A person satisfying the requirements of the statute should also be a statutory
nonemployee under federal law, since the requirements of RCW 82.04.423 and 26 U.S.C. 3508 are the same. The direct

seller must maintain proof the representative is a statutory nonemployee.

(5) Tax liability of the direct seller’s representative. The statute provides no tax exemption with regard to the
"direct seller’s representative." The direct seller's representatlve is subject to the service and other activities B&O tax on
commission compensation earned for services described in RCW 82.04.423. Likewise, a direct seller’s representative
who buys consumer products for resale and does in fact resell the products is subject to either the wholesaling or
retailing B&O tax upon the gross proceeds of these sales. Retail sales tax must be collected and remitted to the
department on retail sales unless specifically exempt by law. For example, certain food products are statutorily exempt

from retail sales tax (see WAC 458-20-244).

(a) Subiject to the agreement of the representatives, the direct selier may elect to remit the B&O taxes of the
representatives and collect and remit retail sales tax as agents of the representatives through an agreement with the
department. The direct seller's representative should obtain a tax registration endorsement with the depariment unless
otherwise exempt under RCW 82.32.045. (See also WAC 458-20-101 on tax registration.)

(b) Every person who engages in this state in the business of acting as a direct seller's representative for unregistered
pnncrpals, and who receives compensation by reason of sales of consumer products of such principals for use in this
state, is required to collect the use tax from purchasers, and remit the same to the depariment of revenue, in the manner
and to the extent set forth in WAC 458-20-221. (Collection of use tax by retailers and selling agents.)

(6) The retail sales and/or use tax reporting responsibilities of the direct seller. A direct seller is required to
collect and remit the tax imposed by chapter 82,08 RCW (Retail sales tax) or 82.12 RCW (Use tax) if the seller regularly
solicits or makes retail sales of "consumer products” in this state through a "direct selier's representative” even though

the sales are exempt from B&O tax pursuant to RCW 82.04.423.

[Statutory Authority: ROW 82.32.300. 99-24-007 § 458-20-246, filed 11/19/99, effective 12/31/99 84-24-028 (Order 84-3), § 458-20-246, filed
11/30/84.]
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[17] Licenses 238 €28

238 Licenses
2381 For Occupations and Privileges
238k27 License Fees and Taxes
238k28 k. In General, Most Cited Cases

The legislature's intent in enacting the business and
occupation (B&O) tax was to impose the tax upon
virtually all business activities carried on within the
state, and to leave practically no business and com-
merce free of tax. West's RCWA 82.04.220.

[18] Licenses 238 €234

238 Licenses
2381 For Occupations and Privileges
238k27 License Fees and Taxes

238Kk34 k. Refinding or Recovering. Most
Cited Cases
Taxpayer's argument in its summary judgment mo-
tion in action seeking refund of business and occu-
pation (B&O) taxes, that Department of Revenue's
special notice informing taxpayers that Department
had updated its interpretation of business and occu-
pation tax was insufficient to defeat taxpayer's con-
tinued reliance upon exemption approved in De-
partment's private letter ruling, did not preserve for
- appellate review a claim that the special notice was
a “significant legislative rule” which did not com-
“ply with Administrative Procedure Act's (APA) no-
tice requirements for significant legislative rules.
West's RCWA 34.05.328, 82.04.423(1%d), (2);
WAC 458-20-246; RAP 2.5(a).

[19] Appeal and Error 30 €169

30 Appeal and Error

30V Presentation and Reservation in Lower
Court of Grounds of Review

30V(A) Issues and Questions in Lower Court
ROk169 Necessity of Presentation in

General. Most Cited Cases
Generally, issues not raised in the trial court may
not be raised for the first time on appeal. RAP 2.5(a).

Page 5 of 14

Page 4

[20] Licenses 238 €=219(3)

238 Licenses
2381 For Occupations and Privileges
238k19 Exemptions

238k19(3) k. Occupations and Privileges
in General, Most Cited Cases
The “direct seller's representative” exemption, for
out-of-state businesses, from the business and occu-
pation (B&O) tax does not require that the direct
seller’s representative to whom or throngh whom
the out-of-state business makes sales must be a nat-
ural person, as opposed to a corporation. West's
RCWA 82.04.010, 82.04.030, 82.04.423(1), (2)(a, b).

*%310 Jacquelyn A. Beatty, Attorney at Law,
Howard Mark Goodfiriend, Edwards Sieh Smith &
Goodfriend PS, Seattle, WA, for Appellant.

Cameron Gordon Comfort, Atty. Gen. Office,
Olympia, WA, for Respondent. ‘

)

' PENOYAR, J.
%876 § 1 Dot Foods sought a refund of business and

occupation (B & O) taxes paid between 2000 and
2006, claiming that the Department of Revenue
(Department) improperly denied them an exemp-
tion. During this time period, Dot Foods produced
food products out-of-state that *877 it sold (through
a wholly-owned subsidiary) to dairies, meat pack-
ers, and other food processors located in Washing- -
ton, who then used the products as ingredients in
other products that were sold to various retail out-
lets in Washingtori. Dot Foods appealed to the trial
court-for a refind of the taxes, claiming that it qual-
ified for a statutory exemption for out-of-state per-
sons selling consumer goods onmly to or through a
“direct seller's representative.” RCW 82.04.423.
The trial court disagreed, and Dot Foods appeals.
Despite Dot Foods' arguments to the contrary, the
plain language of the exemption illustrates that it
should only apply where direct seller's representat-
ives exclusively sell consumer products. Because
Dot Foods admits that a **311 portion of its sales
in Washington consist of non-consumer products,
the exemption does not apply to them. We affirm.
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FACTS

¢ 2 Washington law imposes 2 B & O tax “for the
act or privilege of engaging in business activities”
in the state. RCW 82.04.220.-This tax is subject to
several exemptions, including an exemption for
sales by certain out-of-state persons to or through a
direct seller's representative. RCW 82.04.423(1)(d).
Specifically, RCW 82.04.423(1) states that the B &
O tax does not apply to gross income derived from
wholesale or retail sales in the state if the person:

(a) Does not own or lease real property within
this state; and

(b) Does not regularly maintain a stock of tan-
gible personal property in this state for sale in the
ordinary course of business; and

{c) Is not a cofporation incorporated under the
taws of this state; and

(d) Makes sales in this state exclusively to or
through a direct seller's representative.

Additionally, RCW 82.04.423(2) defines “direct

seller's representative” in relevant part as:
[A] person who buys consemer products on 2
buy-sell basis or a deposit-commission basis for
resale, by the buyer or any other *878 person, in
the home or otherwise than in a permanent retail
establishment, or who sells, or solicits the sale of,
consumer products in the home or otherwise than
in a permanent retail ¢stablishment.

1 3 Dot Foods is an Ilinois corporation that sells
food and other products to food processors and
food service distributors in° Washington. The De-
partment concedes that Dot Foods meets the first
three requirements for the exemption (contained in
RCW 82.04.423(1)(a)-(c)). The only requirement at
issue here is whether Dot Foods “[m]akes sales in
this state exclusively to or through a direct seller's
representative.” Clerk's Papers (CP) at 65; RCW
82.04.423(1)(d).

9 4 The Department issued a private letter ruling to

Page 6 of 14

Page 5

Dot Foods in October 1997, stating that Dot Foods .
qualified for the direct seller's representative ex-
emption under RCW 82.04.423. The letter ruling
specified that it was binding on both Dot Foods and
the Department but that it would only remain bind-
ing until: “the facts change; the law (either by stat-
ute or court decision) changes; the applicable
rule(s) change; the Department of Revenue publicly
announces a change in the policy upon which this
ruling is based; or Dot Foods, Inc. is notified in
writing that this ruling is not valid.”CP at 69.

9 5 Since receiving the private letter ruling, Dot
Foods' Washington sales have been exclusively
through its wholly-owned subsidiary, Dot Trans-
portation, Inc. (DTI). While neither Dot Foods nor
DTI have sold any products in Washington from a
permanent ‘retail establishment, food processors
purchase Dot Foods' products and use the products
as ingredients in products that are then sold in per-
manent retail establishments in Washington. Addi-
tionally, DTI employed salesmen who solicited
sales of Dot Foods' products in Washington. The
salesmen personally called on businesses in Wash-
ington to solicit sales of Dot Foods' products, but
they did not take orders for such products-all orders
were transmitied either electronically to Dot Foods'
headquarters in Illinois or telephonically to sales
representatives located in Illinois.

*879 q 6 The Department issued a “Special Notice
for Direct Sellers” in February 2000, which in-
formed taxpayers that the Department had updated
its interpretation of the B & O tax. CP at 73. The

" notice directed taxpayers to WAC 458-20-246,™

and it specifically**312 stated that “[i]}f a consumner
*880 product is sold by anyore in a permanent re-
tail establishment, the direct sellers' exemption is
not available to the direct seller.” CP at 73. The
Department sent a copy of the notice to Dot Foods,
which Dot Foods received.

FN1. The Department states in WAC
458-20-246 that °‘[t]his rule explains the
statutory elements that must be satisfied in
order to be eligible [for the direct seller's

.© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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exemption].” The rule states that there are
ten statutory elements that must be satis-
fied in order for a seller to be eligible for
the exemption: the four statutory elements
in RCW 82.04.423(1) (the seller camnot
own or lease real property in Washington,
" must not maintain a stock of tangible per-
sonal property in Washington, is not incor-
porated in Washington, and makes all sales
in the state through a direct seller's repres-
entative) and the six statutory elements in
RCW 82.04.423(2) defining a direct
seller's representative:

(i) How the sale is made.... The direct
seller sells the product using the services
of a representative in one of two ways,
which are described by two clauses in
the statute. The first clause (‘a person
who buys .. for resale’ from the direct
seller) describes a wholesale sale by the
direct seller. The second clause (a person
who ‘sells or solicits the sale’ for the dir-

ect seller) describes a retail sale by the

direct seller.

(A) A transaction is on a ‘buy-sell basis'
if the direct seller's representative ... is
entitled to retain part or all of the differ-
ence between the price at which fhe or

" she] purchases the product and the price
at which [he or she] sells the product....
A transaction is’ on a
‘deposit-commission basis' if the direct
seller's representative ... is entitled to re-
tain part or all of a purchase deposit paid
in connection with the transaction....

(B) The location where the retail sale of
the consumer product may take place....
The direct seller may take the exemption
only if the retail sale of the consumer
product takes place either in the home or
otherwise than in a permanent retail es-
tablishment. The resale of the products
sold by the direct seller at wholesale is

restricted by the statute through the fol-
lowing language: ‘For resale, by the
buyer or any other person, in the home
or otherwise than in-a permanent retail
establishment.” This restrictive phrase

‘requires the product be sold at retail

either in the home or in a nonpermanent
retail establishment. Regardless of to
whom the representative sells, the retail
sale of the product must take place either
in the buyer's home or in a location that
is not a permanent retail establishment....

(ii) What product the direct seller must
be selling. The direct seller must be
selling a consumer product ...

(iii} How the person is paid. The statute
requires that ‘substantially all of the re-
muneration paid to such person ... is dir-
ectly related to sales or other output, in-
cluding the performance of services,
rather than the number of hours worked....’

(iv) How the contract is memorialized.
The services by the person must be per-
formed pursuant to a written contract
between the representative and the direct

- seller....

(v) What the contract must contain. The
sale and solicitation services must be the
subject of the conftract. The contract
must provide that the representative will
not be treated as an employee of the dir-
ect seller for federal tax purposes.

(vi) The status of the representative. A
person satisfying the requirements of the
statute should also be a statutory nonem-
ployee under federal law, since the re-
quirements of RCW 82.04.423 and 26
U.S.C. 3508 are the same....

WAC 458-20-246(8)(b).
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9 7 The Department audited Dot Foods' B & O tax
returns for 2000 through 2003 and, as a result, it is-
sued a tax assessment due by October 2004. Dot
Foods petitioned for administrative review of the
tax assessment, but it also began to pay the tax, res-
ulting in payments to the Department as follows:
$50,973.27 for the 4th quarter of 2004; $302,973.48
for January through April 2006; and $747,123.26 in
payment of the tax assessment. The parties then
agreed to dismiss Dot Foods' petition for adminis-
trative review and proceed with the refund action in
Thurston County Superior Court,

9% 8 Both parties filed for summary judgment, which
the trial court granted to the Department. The trial

court relied heavily on this court's decision in Srok .

Brewery Co. v. Dep't of Revenue, 104 Wash.App.
235, 15 P.3d 692,review denied, 144 Wash.2d
1002, 29 P.3d 718 (2001), narrowly construing the
exemption in favor of the tax and against the tax-
payer. The court concluded that Dot Foods did not
qualify for the exemption, and it dismissed its claim
with prejudice. Dot Foods now appeals.

ANALYSIS

1. Consumer Products

1 9 Dot Foods argues that the trial court erred in
ruling that it did not qualify for the direct seller's
exemption because it did not exclusively sell con-
sumer products through a direct seller's representat-
jve. It contends that, contrary to the trial court's rul-
ing, neither RCW 82.04.423(2) (defining “direct
seller's representative”) nor the Department's revi-
sion of WAC 458-20-246(4)(b)(ii) contain an ex-
clusivity *881 requirement regarding the types of
products the representative is buying or selling.
Therefore, “[t]he fact that Dot Foods may occasion-
ally sell a non-consumer product does not disquali-
fy it from the direct seller's exemption for consumer
products.” Appellant's Br. at 28. The Department
correctly responds that Dot Foods' interpretation
does not read the statute as a **313 whole and does

Page 8 of 14

Page 7

not give effect to all the statutory language.

[13[2][31[4] § 10 We review rulings on summary
judgment and issues of statutory interpretation de
novo. Berrocal v. Fermandez, 155 Wash.2d 585, -
590, 121 P.3d 82 (2005). When interpreting a stat-
ute, a reviewing court’s fundamental duty is to give
effect to the legislature's intent, which is primarily .
derived from the statutory language. McLare Co.,
Inc. v. Dep't of Revenue, 105 Wash.App. 409, 413,
19 P.3d 1119 (2001) (citing U.S. Tobacco Sales &
M#rag. v. Dep't of Revenue, 96 Wash.App. 932, 938,
982 P.2d 652 (1999)). Where the statutory language
is plain and unambiguous, we derive the meaning
of the statute solely from that language. McLane
Co., 105 Wash.App. at 413, 19 P.3d 1119.

[51[61[71 9 11 A tax exemption presupposes a tax-
able status, and the burden is on the taxpayer to es-
tablish eligibility for the benefit. Iz re Sehome
Park Care Ctr., Inc., 127 Wash.2d 774, 778, 903

- P.2d 443 (1995) (citing Group Health Coop. v.

Wash. State Tax Comm'n, 72 Wash.2d 422, 429,
433 P.2d 201 (1967)). In interpreting the scope of a
tax exemption, we resolve ambiguities in favor of
taxation and against exemption. Sehome Park, 127
Wash.2d at 778, 903 P.2d 443. - Specifically, we
construe ambiguous tax exemptions strictly, though
fairly, and in keeping with the statutory langunage.
Stroh, 104 Wash.App. at 240, 15 P.3d 692 (citing
Safeway, Inc. v. Dep't of Revenue, 96 Wash.App.
156, 160, 978 P.2d 559 (1999)).

[8] § 12RCW 82.04.423(1)(d) states that the ex-
emption applies only to sellers who make sales
“exclusively to or through a direct seller's repres-
entative.” Subsequently, RCW 82.04.423(2) spe-
cifically limits the definition of “direct seller's rep-
resentative” to one who buys or sells consumer
*882 products. Therefore, construing the statute as

" a whole properly imputes the exclusivity require-

ment to the consumer products requirement. Dot
Foods has not met its burden of proving that the ex-
emption should be read otherwise.

9 13 Additionally, Dot Foods' reliance on Agrilink
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Foods, Inc. v. Dep't of Revenue, 153 Wash.2d 392,
397-98, 103 P.3d 1226 (2005), is misplaced. In that
case, the court refused to impute a “perishable fin-
ished product requirement” to subsection (4) of
RCW 82.04.260 where several other subsections in-
cluded the “finished product” language, but subsec-
tion (4) did not. Conversely here, subsection (2)
merely defines a term in subsection (I)-it is not de-
lineating an entirely different category.

9 14 Under our interpretation of RCW 82.04.423, a
direct seller must exclusively sell consumer
products in Washington in order to qualify for the
exemption. Therefore, Dot Foods does not qualify
for the exemption, and we affirm.

11. Statntory Interpretation

9 15 The Department and Dot Foods also offer two
different interpretations of the remaining language
of the direct seller's exemption. The Department ar-
gues that RCW. 82.04.423, when construed as a
whole, limits the direct seller's exemption to those
whose products are never sold in a permanent retail
establishment. The Department stresses the parallel
structure of a wholesalefretail distinction in RCW
82.04.423(1), " which exempts “gross income de-
rived from the business of making sales at whole-
sale or retail if such person ... (d) [m]akes sales in
~ this state exclusively fo or through a direct seller's

representative.” (Emphasis added). According to
the Department, a sale 7o a direct seller's represent-
ative refers to a wholesale sale, where the repres-
entative may resell the products fo another seller
outside of a permanent retail establishment. This
corresponds to the first clause of RCW
82.04.423(2), which ‘applies to a person who buys
consumer products on a buy-sell basis or a deposit-
commission basis for resale, by *883 the buyer .or
any other person, outside of a permanent retail es-
tablishment.

9 16 Conversely, the Department contends that a
sale. through a direct seller's representative refers to
retail sales where the representative sells to the

Page Yot 14
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consumer outside of a permanent retail establish-
ment, This corresponds to the second clause of
RCW 82.04.423(2), which applies to -a person who
sells or solicits the sale of consumer products out-
side of a permanent retail establishment. The De-
partment points out that the “or any **314 other
person” language is unnecessary in this clause be-
cause the clause refers to the final sale of a product
to the consumer, not the sale of a product to another
re-seller. Resp't Br. at 19.

9 17 Dot Foods, on the other hand, argues that the
two clauses of RCW 82.04.423(2) c reaie “two al-
ternative and disjunctive definitions” of the direct
seller's representative: (1) a person who buys con-
sumer products on a buy-sell basis or a deposit-
commission basis for resale, by the buyer or any
other person, outside of a permanent retail estab-
lishment; and (2) a person who sells, or solicits the
sale of, consumer products outside of a permanent
retail establishment. Appellant's Br. at 17. Under

this interpretation, Dot Foods claims that it satisfies

the requirements of the second clause-DTI does not
buy Dot Foods' products on a buy-sell or deposit-
commission basis, but it does sell or solicit the sale
of those products outside of permanent retail estab-
lishments. :

9 18 Both of the offered interpretations of RCW
82.04.423 rely on the statute's plain language, and
both are reasonable. Clearly, the statute is written
ambiguously. As stated above, we resolve ambign- -
ities-in favor of taxation and against exemption.
Additionally, the ambiguous language of the statute
demands that we give some deference to the De-
partment's interpretation. However, we note that
further litigation regarding this statute will un-
doubtedly ensue if it is not amended to clarify the
legislature's intent. Also, as a matter of public
policy, the legislature may wish to clarify its intent
in this area of taxation instead of *884 leaving the
result to interpretation by the Depariment and the
courts. '

A. Deference to the Agency's Interpretaﬁon
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[91[10] § 19 Whether an agency's construction of
the statute is accorded deference depends on wheth-
er the statute is ambiguous. Waste Mgmt of
Seattle, Inc. v. Utils. & Transp. Comm'n, 123
Wash.2d 621, 628, 869 P.2d 1034 (1994). Where an

-agency is charged with the administration and en-

forcement of a statute, the agency's interpretation of
an ambiguous statute is accorded great weight in
determining legislative intent. Waste Mgmt., 123
Wash.2d at 628, 869 P.2d 1034; City of Pasco v.
Pub. Employment Relations Comm'n, 119 Wash.2d
504, 507, 833 P.2d 381 (1992); Cowiche Canyon
Conservancy v. Bosley, 118 Wash.2d 801, 813-14,
828 P.2d 549 (1992). A statute is ambiguous if it
has more than one reasonable interpretation.
McLane Co. 105 Wash.App. at 413, 19 P.3d 1119.

[11][12] § 20 Both the Department's and Dot Foods'

. interpretations of the statute appear reasonable,

based on the plain language of the statute. Under
the Waste Management rule, therefore, the agency's
interpretation of the statute should be given “great
weight.” Waste Mgmt., 123 Wash.2d at 628, 869
P.2d ' 1034. However, in Adss’n of Wash. Bus. v.
Dep't of Revenue, 155 Wash.2d 430, 446-47, 120
P.3d 46 (2005), the Washington Supreme Court de-
lineated different levels of deference for agency's
legislative rules and interpretive rules:

Therein lies the true difference between interpret- -
tve and legislative rules: their effect on the
courts. Legislative rules bind the court if they are
within the agency's delegated authority, are reas-
onable, and were adopted using the proper pro-
cedure, See Weyerhaeuser Co. v. Dep't of Eco-
logy, 86 Wash.2d 310, 314-15, 545 P2d 35
(1976). Interpretive rules, however, are not bind-
ing on the courts at all: ‘Reviewing courts are not
required to give any deference whatsoever to the
agencies' views on that subject [correctness and
desirability of the agencies' interpretations]. Le-
gislative rules therefore have greater finality than
interpretive rules because courts are *885 bound
to give some deference to agency judgments em-
bodied in the former, but they need not defer to

Page 10 of' 14 -
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agency judgments embodied in the latter.”

Ass’n of Wash. Bus., 155 Wash.2d at 446-47, 120
P.3d 46 (quoting Arthur Earl Bonfield, State Ad-
ministrative Rule Making § 6.9.1, at 281-82 (1986)).

1 21 Accordingly, Dot Foods argues that “[t]o the
extent that the Department's 2000 revision to WAC
458-20-246 was merely an ‘interpretive rule,” ” we
should afford it no **315 deference. Appellant's Br.
at 22-23. It contends that the Department radically
departed from its longstanding interpretation of the
statute, and therefore it was required to articulate a
substantive basis for the change.™

FN2. Dot Foods also claims that the statute
is not ambiguous as it contains no refer-
ences to “wholesale” or “retail” direct
seller’s representatives. However, this is
the incorrect ambiguity standard-a statute
is ambiguous if it lends itself to at least
two reasonable interpretations. McLane
Co., 105 Wash.App. at 413, 19 P.3d 1119.
As stated above, the Department's inter-
pretation is reasonable. -Therefore, we con-
sider the statutory language ambiguous
even though the Department's labels of the
two categories of  representatives
(wholesale and retail) are not themselves
contained within the statute.

{131 9§ 22 Dot Foods' argument overstates the court's
holding in Ass'’n of Wash. Bus. While the court
stated that interpretive rules are not binding on the
courts “at all,” it also stated that courts are not re-
quired to give deference to the agency's interpreta-
tion. Ass'n of Wash. Bus., 155 Wash.2d at 447, 120
P.3d 46. Furthermore, the court clarified this state-
ment by poting that:

When a statute is ambiguous (i.e., subject to more
than one reasonable interpretation), the agency's
adoption of one of the possible reasonable
choices is entitled to some deference. Even so,
the agency's interpretation is not binding on the
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courts.

Ass'n of Wash. Bus., 155 Wash.2d at 447, n. 17,
120 P.3d.46 (citing Weyerhacuser Co., 86 Wash.2d
at 315, 545 P.2d 5). Therefore, regardless of

whether the rule is interpretive or legislative (see -

below), we may still afford some deference to the
Department's . reasonable interpretation of the am-
biguous statutory language in RCW 82.04.423,

*886 B. Rules of Statutory Interpretation

[14][151[16] § 23 The rules of statutory interpreta-
tion also support the Department's position regard-
ing RCW 82.04.423. As the Washington Supreme
Court summarized in Whatcom County v. Belling-
ham:

If the statute is ambiguous, the courts must con-
strue the statute so as to effectuate the legislative
intent. In so doing, we avoid a literal reading if it
would result in unlikely, absurd or strained con-
sequences. The purpose of an enactment should
prevail over express but inept wording. The court
must give effect to legislative intent determined
within the context of the entire statute. Statutes
must be interpreted and construed so that all the
language used is given effect, with no portion
rendered meaningless or superfluous.

Whateom County v. Bellingham, 128 Wash.2d 537,
546, 909 P.2d 1303 (1996) (internal citations and
quotations omitted). '

9 24 While Dot Foods' interpretation does seem
more literal than the Department's, it does not con-
strue the statute as a whole. It does not address the
“wholesale or retail” distinction in RCW
82.04.423(1), nor does it offer an explanation for
the statute's differentiation between sales “to or
through” a direct seller's representative. See Appel-
lant's Br. at 24-25; RCW 82.04.423. '

§ 25 Conversely, the Department's interpretation
does incorporate and give meaning to all phrases in
the statute. Additionally, the Department points out

rage 11 of 14
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that permitting Dot Foods, and other sellers like
them, to take the direct seller's exemption even
though their products are ultimately sold in perman-
ent retail establishments, renders the statute's
“otherwise than im a permanent retail establish-
ment” . requirement meaningless.  SeeRCW
82.04.423(2). It simply does not stand to reason
that the legislature would have prohibited the ex-
emption for representatives who buy products for
resale (by the buyer or any other person) in a per-
manent retail establishment but allowed the exemp-
tion *887 for representatives who sell or solicit the
sale of products to others who then sell them in a
permanent retail establishment (as Dot Foods ap-
parently contends).

9 26 Furthermore, in Strok, we agreed with the De-
partment’s interpretation of the statute (at least as it
pertains to the first clause), holding that “in order
for a direct seller who sells to wholesalers to quali-
fy for the exemption, neither the ... direct seller's
representative, nor ‘any other person’ may resell
the direct seller's products in a permanent retail es-
tablishment.” Stroh, 104 Wash.App. at 241, 15
P.3d 692. While both parties in that case conceded
that the Department's **316 interpretation of the
exemption was reasonable, Stroh argued that it was
but one reasonable interpretation of the statute, and
not a fair one. Stroh, 104 Wash.App. at 241-42, 15

" P.3d 692. The opinion resolved this argument by

siressing that “fairly and consistently interpreted,
the exemption does not apply if either the direct
seller's representative or anyone-else sells the direct
seller's products in a permanent retail establish-
ment.” Stroh, 104 Wash.App. at 242, 15 P.3d 692.

C. Legislative Intent

[17] § 27 Finally, the sweeping language of RCW
82.04.220 indicaies that the legislature's intent in
enacting the tax was to impose the tax upon
“virtually all business activities carried on within
the state” and to “leave practically no business and
commerce free of ... tax.” Simpson Inv. Co. v.
Dep't of Revenue, 141 Wash.2d 139, 149, 3 P.3d
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741 (2000) (quoting Budget Remt-A-Car of
Wash.-Or., Inc. v. Dep't of Revenue, 81 Wash.2d
171, 175, 500 P.2d 764 (1972); Time Oil Co. v.
State, 79 Wash.2d 143, 146, 483 P.2d 628 (1971)).

Y 28 We construe ambignous tax exemptions
strictly, though fairly, and in keeping with the stat-
utory language. Stroh, 104 Wash.App. at 240, 15
P.3d 692 (quoting Safeway, Inc., 96 Wash.App. at
160, 978 P.2d 559). The Department's interpreta-
tion of the exemption complies with this standard:
it is reasonable; it construes the statute as a whole,
giving meaning to every word; and it complies with
the legislature's intent to apply *888 the B & O tax
as broadly as possible. We affirm the trial court's
ruling and endorse the Department's interpretation
of the direct seller's exemption.

IIL. Interpretive or Legislative Rule-Raised for the
First Time on Appeal

[18] § 29 Dot Foods also argues that the Depart-
ment's special notice failed to comply with Admin-
istrative Procedure Act (APA) notice requirements,
as it contends that the revision of WAC 458-20-246
was not an interpretive rule buf, instead, a
“significant legislative rule.” Appellant’s Br. at 30;
see RCW 34.05.328. The Department responds that
this argument is barred because (1) Dot Foods did
not raise this issue at the trial court; (2) the APA
has a two-year statute of limitations for challenging
a rule on procedural grounds (RCW 34.05.375);
and (3) Dot Foods violated RCW 82.32.180 by neg-
lecting to raise this argument in superior cowrt. In
the alternative, the Department asserts that Dot
Foods' argument has no merit.

9 30 In its reply brief, Dot Foods contends that it
did preserve its APA argument at the trial court by
arguing in its motion for summary judgment that
the Department's special notice “was insufficient to
defeat ‘Dot's continued reliance upon the exemp-
tion approved in its [private letter ruling].’ * Ap-
pellant's Reply Br. at 18 (quoting CP at 57). For
support, Dot Foods cites the following language

Page 12 0t 14

Page 11

from Nickerson v. City of Anacortes, 45 Wash.App.
432, 437, 725 P.2d 1027 (1986): “[I]t is not neces-
sary to cite all supporting authority in the trial court
in order to preserve a substantive issue for appeal.
It is only necessary that the issue be raised.”

9 31 Dot Foods' arguments at the trial court fail to
meet even this broad standard. Dot Foods' notice
argument below stressed only that the Special No-
tice was insufficient to prevent Dot Foods from re-
lying on the private letter ruling-it raised a reliance
argument, not an administrative law argument.
Nothing in Dot Foods' briefings or motions ap-
prised the trial court that it may contest the Depart-
ment's*889 rulemaking procedure in enacting its re-
visions fo WAC 458-20-246.

[19] § 32 Generally, issues not raised in the trial
court may not be raised for the first time on appeal.
RAP 2.5(2). Dot Foods did not raise the issue of the
Department's compliance with APA notice require-
ments on appeal; therefore, we need not address the
merits of Dot Foods' interpretive/significant legis-
lative rule argument, ™2

FN3. Even if we were to examine this is-
sue, Dot Foods' arguments are not persuas-
ivee. RCW 34.05.328(5)(c)(iii) defines
“significant legislative rule® as a rule
“other than a procedural or interpretive
rule” that, in part, “adopts substantive pro-
visions of law pursuant to delegated legis-
lative authority, the violation of which sub-
Jects a violator of such rule to a penalty or
sanction.” RCW 34.05.328(5)(c)(iii).
However, Assn of Wash. Bus, 155
Wash.2d at 447, 120 P.3d 46, clarified this
distinction: '

Technically, interpretive rules are not
binding on the public. They serve merely
as advance notice of the agency's posi-
tion should a dispute arise and the matter
result in litigation. The public cannot be
penalized or sanctioned for breaking
them.... Accuracy and logic are the only
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clout interpretive rules wield. If the pub-
lic violates an interpretive rule that ac-
curately reflects the underlying statute,
the public may be sanctioned and pun-
ished, not by authority of the rule, but &y
authority of the statute, This is the
nature of interpretive rules.

Dot Foods contends that the Depart-
ment's statement (in its audit of Dot
Foods) that the revised rule “has the
same effect as [the] Revenue Act” con-
stituted an admission that the regulation
was a significant legislative rule. Appel-
lant's Br. at 31. However, according fo
Ass'n of Wash. Bus., the Department's
statement that the rule carried the same
weight as the Revenue Act was not ne-
cessarily an admission that the rule was
not interpretive-as stated above, the De-
partment's interpretation accurately re-
flects RCW 82.04.423. Dot Foods was

not being sanctioned or punished be-

cause it violated the rule, but because it
violated the statute. '

*%*3%7 IV. Natural Person

[20] 9§ 33 Finally, the Department argues that Dot
Foods does not qualify for the direct seller's exemp-
tion because DTI (its purported direct seller's rep-
resentative) is a corporation, not a natural person.
Dot Foods disagrees, pointing out that RCW
82.04.030 includes “corporation” in its definition of
“person” and that RCW 82.04.010 applies that
definition to the entire chapter.

9 34 The Department's argument is based on its
confention that the requirements of RCW
82.04.423(2)(a) and (b) (requiring that substantially
all renumeration paid to the *890 direct seller's rep-
resentative be directly related to output, and that the
representative's services must be performed pursu-
ant to a contract that makes clear that the represent-
ative is not an employee) “strongly imply that a dir-
ect seller's representative must be a natural per-

Page 13 ot 14

Page 12

son.” Resp't Br. at 29. Additionally, the Depart-
ment points out that RCW 82,04.010 contains limit-
ing language (“Unless the context clearly requires
otherwise, the definitions set forth in [sections in-
cluding RCW 82.04.030] apply throughout this
chapter™). '

9 35 Dot Foods is correct-the statutory language is
not ambiguous here. RCW 82.04.010 specifically
applies the RCW 82.04.030 definition of “person”
to RCW 82.04.423“unless the context clearly re-
quires otherwise.” Here, the context does not do
so. Renumeration paid to a corporation may be dir-
ectly related to output just as simply as renumera-
tion paid to a natural person, and the contract re-
quirement (making clear that the representative is
not an employee) does not meet the standard of
“clearly requirfing] otherwise.” RCW 82.04.010.
We decline to endorse the Department's “natural
person” requirement to the direct seller's exemp- tion.

V. URM Stores' Amicus Brief

9 36 In an amicus brief, URM Stores, Inc. raised
several arguments pertaining to differences between
the federal and state statutes, the exclusivity of the
consumer products requirement, and the Depart-
ment's natural person argument. Specifically, URM
first argues that the Department's reliance on feder-
al law is misplaced, as the legislative intent behind
26 U.S.C. § 3508 and RCW 82.04.423 is substan-
tially different: Congress enacted its “direct seller”
definition to reduce disputes regarding employment
status and allocate liability for payroll taxes, and
the Washington Legislature enacted the direct
seller's exemption “to provide a break from [B &
O] tax to out-of-state sellers.” Amicus Br. at 4.

9 37 The Department agrees that the legislative in-
tent behind the federal and state law differed, but it
contends *891 that it is reasonable to assume that,
when the legislature used language (“direct seller”)
identical to that in the federal statute to describe
which out-of-state businesses qualified for the ex-
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emption, the legislature therefore intended to ex-
empt from B & O taxes those sellers engaged in
similar activities as federal “direct sellers.” Reply
to Amicus Br. at 4-5. This argument is persuasive-
the legislature would not have used language
identical to the federal statute had it not intended
that the state's exemption apply to sellers who acted
in a manner similar to the federal statute's direct
seller. The different purpose of the federal tax stat-
ute did not preclude the legislature from borrowing
its language, and it **318 does not blind us to the
obvious similarities between the two statutes.

9 38 Additionally, both URM and the Department
introduce legislative history that, on the whole, in-
dicates that the legislature intended the exemption
as a narrow one. URM included a colloquy between
two senators regarding the exemption where they
expressed concemn that it would include sellers at
the Seattle Trade Center. The Department included
in its brief 2 memorandum to one of those senators
stating that the Trade Center was not a permanent
retail establishment and, therefore, the exemption
would still apply to its sellers. The Department also
notes that an original draft of the exemption, limit-
ing B & O taxes to only those who own or lease
property in Washington or who maintain a stock of
personal property in Washington, was not passed
(possibly because of the massive loss of revenue
that would ensue). The exemption was not passed
until the language was changed to its current form.

9 39 URM's attacks on the Department's use of fed-
eral law in its interpretation are unpersuasive, and
neither of the briefs presented novel arguments re-
garding the “exclusivity” and “natural person” is-
sues. We affirm the trial court.

We .concur: HOUGHTON, CJ., and BRIDGEWA-
TER, J.

Wash.App. Div. 2,2007.

Dot Foods, Inc. v. Department of Revenue, State of

Wash. :
141 Wash.App. 874, 173 P.3d 309

END OF DOCUMENT
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DEPARTMENT I 1
Deparmvint  Excise Tax Advisory
WASHINGTON STATE ’

Excise Tax Advisories (ETAs) are interpretive statements issued by the Department of Revenue under anthority of
RCW 34.05.230. ETAs explain the Department’s policy regarding how tax law applies to a specific issuie or specific
set of facts. They are advisory for taxpayers; however, the Department is bound by these advisories until superseded
by Court action, Legislative action, rule adoption, or an amendment to or cancellation of the ETA.

Number:  2041.04.246 Issue Date: July 1, 2008

Direct Seller’s Use of the Internet, Mail Orders, Direct Calls, etc.

RCW 82.04.423 provides a business and occupation (B&O) tax exemption for wholesale and retail sales
by certain out-of-state businesses that make sales in this state exclusively to or through a “direct seller’s
representative.” This exemption is often referred to as the “direct seller’s exemption” and the person
claiming the exemption is referred to as the “direct seller.” This exemption is limited to the B&O tax
and does not extend to the retail sales tax. ‘

The requirements necessary to qualify for the exemption are set forth in RCW 82.04.423 and WAC 458-
20-246. The exemption is only available to businesses that do not own or lease real property in the state,
are not incorporated in the state, do not maintain inventory in this state, and make sales in this state
exclusively to or through a direct seller’s representative. Readers should refer to WAC 458-20-246
(Sales to or through a direct seller’s representative) for additional information about this exemption.

This Excise Tax Advisory (ETA) discusses the use of the intemet, mail orders, direct calls, and other
methods used by direct sellers to make sales directly to customers in this state. The ETA explains when
these methods satisfy or fail to satisfy the statutory requirement that the direct seller make “sales in this
state exclusively to or through a direct seller’s representative.”

Background: o
Rule 246(4)(a)(iv) provides in relevant part:

To be eligible for the exemption, all sales by the direct sellér in this state must be made to
or through a direct seller’s representative. The direct seller may not claim any B&O tax
exemption under RCW 82.04.423 if it has made sales in this state using means other than
a direct seller’s representative. This requirement does not, however, limit the methods
the direct seller’s representative may use to sell these products. For example, the
representative can use the mail or the internet, if all other conditions of the exemption
are met. The direct seller’s use of mail order or internet, separate from the
representative’s use, may or may not be found to be “sales in this state” depending on the
facts of the situation. If the direct seller’s use of methods other than to or through a direct
seller’s representative constitutes “sales in this state,” the exemption is lost. (emphasis
added.)

To inquire about the availability of this document in an alternate format for the visuaily impaired, please
call 360-705-6715. Teletype (TTY) users may call 1-800-451-7985.
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As explained in Rule 246(4)(a)(iv), the direct seller’s representative may use the internet in making
sales in this state. In addition, the representative may use the internet to advertise the products or

provide contact information.

However, the direct seller may not make sales in this state directly to a customer by means other than “to
or through” a direct seller’s representative. This means the sale must be either to a direct seller’s
representative or made by means of, by reason of, or as a result of the representative. Internet sales,
mail orders, and similar sales directly to customers are not made “to or through” a direct seller’s
representative even if the representative is involved in recruiting or enrolling the customer into the direct
" seller’s program but is not otherwise involved in soliciting the sale, placing the order, or distributing the

merchandise.

What activities are allowed/not allowed when the direct seller has, for example, an internet site?
A direct seller is not precluded from using the internet, but the direct seller’s use of the internet cannot
conflict with the statutory requirement that the direct seller make “sales in this state exclusively to or
through a direct seller’s representative.” Examples of internet use by a direct seller that do not
themselves cause the direct seller to be ineligible for RCW 82.04.423’s B&O tax exemption include:

e Advertising its products; and

e Providing interested persons with contact mfonnatlon for making purchases from or through its

direct seller’s representatives.

In each of the above examples, the direct seller’s use of the internet is not to make-sales directly to
customers in Washington.

On the other hand, examples of when a direct seller’s use of the internet causes the direct seller to be
ineligible for RCW 82.04.423’s B&O tax exemption includes activities such as:

e Allowing any interested persons to order or purchase directly from the direct seller. The
exemption is not available even if only persons outside the sales area of a direct seller’s
representative are allowed to order and purchase directly from the direct seller; or

e Having direct seller’s representatives enroll customers, via the internet, that-allows those
customers to place order with or make purchases directly from the direct seller.

These latter two examples illustrate that the direct seller is making sales directly to customers and not
exclusively to or through the direct seller’s representative.

What is the tax result if the direct seller does not qualify for the exemption?

When a direct seller fails to comply with the requirements of the exemption, all tax relief granted by the
exemption is lost, and the direct seller is subject to the B&O tax. Therefore, the direct seller is
responsible for remitting B&O tax on all sales made in Washington, those made through a direct seller’s
representative or made via the internet, catalogs, and other means. In addition, retail sales tax must also
be collected on all sales to consumers, unless a specific exemption applies.

gk ok
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" SHAKLEE COREORATION . - 4 7&_

" The Shaklee Sales Force is comprised of self-employed,
independent contractors as defined by the United States
Congress in the Tax Equity and Fiscal Responsiblllty Act
of 1982 which declares direct sellers to be statutory
nonemployees. They are responsible for collecting and
paying the wholesale and retail Business and Occupation
Tax (B & 0) as indicated below.

g

SHARLEE CORPORATION

Sells products at ‘established Prices to
sales leaders. Cash payments sent with order.

22% bonus, based solely on purchase volume,
naid to sales leader. .. '

' - CONSUMER
SALES LEADER "A" N S

Wholesale ‘& Retail B &

DISTRIBUTOR
Retail B & 0

SALES LEADER "3"

olésale & Retail B & ' . ‘

] . — ":l-i’ o5 tw
les Leader}"A" earns 5% special
ms based on “B"'s purchase .

lume for liadership duties perfo

d.
ASSISTANT SALES LEADER

olesale &.

r

SALES LEADER “c"
10lesale & Retafl B & (

CONSUMER

.es Leader 4" ea‘i:ns’?.z,spec:ial . i
s based on "C"'s purchase DISTRIBUTOR
xme for leadership duties - Retail B & 0.
:formed. - S ; i .

SALES LEADER "p"

lholesale & Retail B & ( o : A CONSUMER . . ;*Sales Leader “A" sells-
s . . L - - product to Assistant
les Leader "A" earns 1% special =~ . ‘ . - Sales Leader and Dist- -
nus based on "D"'s. j}urchase . _ . . rilbutor at same price.
lume for leadership duties ' ’ ’
rformed,
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ISSUE - Defining "engaging in business in this state" for B&0 tax purposes

1.

Problem: The Department of Revenue has attempted to tax out-of-state
_ __business whose products are. sold through. the efforts of independent

contractors and distributors, even though the out-of-state business
has no real property, inventory, employees or representatives who are
not independent contractors in this state.

The statutes do not presently define what is meant to do business in
this state. The result has been a policy of "taxation by ambush” and
setting tax policy through the courts instead of the legislature..

The amendmeﬁt is-at the request of the Joint Agency Rules Revenue
Committee which held four lengthy hearings on the subject. Senate
Ways and Means had two mgore hearings..

Definition: The amendment provides that a company is doing business in

Washington if it has: (1) real property, (2) inventory or (3) employees
or other representatives who are not independent contractors. Common
sense tells us that a business has to be present or have contfo1_over
sameone in this state to be doing business here. That is all the'b111
provides because the key test of whether a person is an independent

"contractor is contro]
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" Mr. Glenn Pascall, Director

. Washington State Department’
of Revenue :

General Administration Building

Olympia, Washington 98504

Re: Taxation of Direct Selling Companies - the "Nexus" Issue

Dear Mr. Pascall:

We have appreciated the time taken by members of your staff
to respond fn our request that the department outline its general
approach and "ground rules" for the taxation of direct selling
companies, products of which are sold in the state of Washington.

BACKGROUND . y

This letter addresses the position of the Department as
outlined in a letter by’ Jerry Mammond to me dated August 24,
1981, a copy of which is attached. Mr. lHammond's letter is in
response to my July 20, 1981, letter to Don McCuiston, a copy of
which is also attached. That letter reiterated the need to identily
A consistenl set of criteria to be applied to the direct selling .
industry. '

Since we initiated these discussions last spring, at least two
other companies have considered retaining counsel with respect to
essentially the same issues as concerned my original client,

- Action zgainst one of those companies,
which we also represent, has been held in abeyance pending the
ouicome of these discussions. The assessment against the other
company was not large enough Lo justify retention of counsel and
was paid despite the taxpayer's beliefl that it conducted no activi-
ties within the state which would provide sufficient nexus for
taxation. '

APPENDIX E 4



LE]

Mr. Glenn Pascall, Director

. Washington Statc Department
of Revenue

December 3, 1981

Pape 2

The Departmerit has, as has been noted at recent Bar
Association seminars on taxation, adopted an overly broad view of
what . is required fo establish nexus by relying on legally and
factually tenuous premises in actions taken against relatively small
taxpayers which have lacked the resources to fully litigate those
issues. .

A comment by the Department at a recent House Revenue
Committee hearing illustrates the conceptual and legal problem:

. « . direct selling companies, such as Amway and
Shaklee, are competing with Washington businesses

. e

The EEOE e referred to are operatmg as Washington businesses to
whom ownership, title or possession and risk of loss is trans—
ferred and who bear the clirect burdens and reap the rewards of
their efforts., If nexus exists with respect to the national corpo-
ration, as it coes with Amway, it hinges on its activities and
property, not those of the independent businesses operated by
Washington residents. .

This lack of understanding is exacerbated by the Depart-
ment's continuing use of inappropriale prejudicial terms such as
"pyramid sales organization" in written determinations and oral
discussions with Department staff — despite significant litigation
and other actions at the federal level which assured the inde-
pendent status of direct selling distributors by denying the
national compames the control which could create an illegal sales
pyramid,

We believe the correct perspective to be that the out-ocf-state
setler does not "perform significant services in relation to estab-
lishment and maintenance of sales into the state," rather, inde~
pendent contractors/businesses are motivated to create and meet
market neceds for their own benefit in the same manner as any
other retail or wholesale scller = it is the only way to produce
incomes.

At this point, it is nol necessary to repeat the details of the
operation nof a direct selling company as already outlined in our
letter of March 12, 1981, to you. Reduced to the most basic
consideratinns, we have asked the Depariment to address applica-
tion of the B&O tax to a corporation which: (1) is incorporated
and located out-of-state; (2) has no employees or offices in this
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state; (3) neither holds title ‘to inventory, nor owns or leases
real property in this state; (4) has an adequately developed
concept of marketing through independent contractors in the
various states to whom ownership, title or possessmn of property
is transferred; and (5) does not have the requisite degree of
control or other indicia over either the independent contractors or
any other persons which would establish an agency relationship
under Washington statutory or case law.

THE NEXUS ISSUE: "LABELS" OR FUNCTIONAL ANALYSIS?

Sufficient local nexus for application of the business and
occupation tax depends on an out-of-state seller engaging in
business "in the state." ‘That physical presence can occur. only
two ways ~-- either directly or through an agent. If nexus
depends on the seller's agent, then the traditional rules defining
the agency relationship apply, and include brokers, consignees,
bailees, and factors. If the Department finds the label determin- -
ative, then -we will argue nexus on that basis.

If the Department does not find labels or characterization of
a4 person as an agent .of a direct seller determinative in order to
find that seller present in the state, then the only alternative is
to decide each case under a functional analysis, with each result
depending upon the facts.

In the case of direct sellers, Washington cases generally
,support the independent contractor status of the persons who
comprise the sales organizations of national direct sellers. The -
central issue in determmmg whether a person is an independent
centractor or an agent -is the apphcatmn of the right to control
test: Where lhe person for whom services are performed tetains
the right to control the manner and means by which the result is
to be accomplished, the relationship is one of employment, but
where control is reserved canly as to the resulis sought, the
relationship is that of an independent contractor. Where a corpo-
ration chooses tn stay at home in all respects it cannot be [ound
Upresent” through the activities of persons over whom it has no
legal conirol, actual or canstruclive. We will address the inde-
pendent contractor or agent question as to each client when it
- becomes relevant.,

The foregning is not o -say that a person cannot be an
independent contractor and that there may not be some other
factual circumstance which could establish nexus. It is clear,
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however, that Mr. Hammond's statement that "all agents are ecither
employees or independent contractors” is a gross oversimplification
which provides little guidance. Neither is the converse of his
statement necessarily true, i.e., 2ll independent contractors are
agents. However, the jmplication is that everyonc in a2 chain of
distribution other than a consumer level customer i Js a rep Te-
sentative of an oui-ol-state seller, wilhout regard io y the whole-
sale and retail activities of the separale economic units.

Counscl attempting to advxse put-nf-state clients must
approach the problem as ane of "taxation by ambush.” The
essence of Mr. Hammond's letter is that the mere fact that activi-
ties of independent contractors which create a market for the sale
of products of a national manufacturer is sufficient to create
nexus for taxation of the out-of-state seller. We do not believe
_that to be the law; the remainder of this letter will outline the
more definitive guidelines which are of constitutional significance.

STATUTES AND CASES

The Department is required to recognize separate economic
- units within the chain of distribution to which ownership, title or
possession of property is transferred (i.e=., a "sale" occurs),
unless an agency .relationship exists between the out-of-state
direct seller and the Waclnngton distributor. (RCW 82.04.040 -
defines "sale" in part as "any transfer of the ownership of, title
to or possession of prasperly for valuable consideration. . . ™.}

The transfer of property betwren mosl direct sellers and
Washington distributors is a “"sale" within the statute which is of
the - same. nature as other sales by out-ol-state suppliers to Wash- '’
ington retailers or wholesalers.

RCW 82.04 clearly provides that a person may be determined

to be engaging in business "in the state" either directly or
through an agent. RCW 82.04.360 [urther recognizes the distinc-
tion belween persons in the capacity of an employee or servant as
distinguished f{rom that of an independent coniracior. RCW
2.04.480 provides that every ‘consignee, bailee, factor or auction-
cer have in possession a parsonal property or possession of the
“documents of title with power to sell such property in his or its
own name shall be decmed the seller of such property when it is
sold. The same seclion [urther provides that the burden is upon
the taxpdyer in every case to establish the fact that he is not
engaged in the business of selling tangible personal propertiy but
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is acting merely as broker or agent in promoting sales for princi-
pal. WAC 458-20~159 further recognizes the importance of identi~
fying the relationship where it states, wilh respect to agents and
brokers: "Any person who claims to be acting merely as agent or
broker in promoting sales for a principal or in making purchases
for a buyer, will have such claim recognized only when the con-
tract or agreement hetween such persons clearly establishes the
relationship of principal and agent and when the following condi-
tions are complied with. . .".

Each of the terms used in the foregoing brief.references to
the statute have well-defined and generally understood definitions
in the context of legal and business relations, either by statute
or Washington case law.

it —— —————nns ooy toma——n —

case law. "(A)gent or other representative” (of an out-of-state
seller) is used in WAC 458-20-193(b) to describe the persons
performing activities which would provide sufficient nexus for
application of the B¢ O tax, "Agent" is used in the statute and
is well"understood through case law regarding agency. We also
know the criteria a court would apply to distinguish between an
agent and an independent contractor. But what is a "representa-
tive"? It is not used in the statute; it is not defined by depart-
mental regulation; it has no special meaning in 2 legal or con-
tractual context than perhaps a synonym for "agent,' I asked
Jerry Hammond what *representative” meant, and he indicated
that he ‘was not certain, but that it might include "broker,®
"Broker" is alsn used in the statute and has a commonly under-
stood meaning which includes a subset of the definition of "agent,®
1f the department intends to decide nexus issues on the basis of °
labels, then it should be bound by the common and accepted
definitions attached to those labels, '

We do not expect the Department to rely on labels, which
leads to the nced to look beyond imerely deeining a Washington
resident a "representative," and then attributing all of his/her

~ activities to the out-ol-staie seller, If lhese cases are to be

decided by a fact pattern or [unclional analysis based on con-
stitfutional criteria, there is no judicial authority to support the
Depariment's position with respect to most direct selling companies
who make sales to independent contiraclors.

.‘Mr. Hammond's letter states that "eourt challenges to the
principles deflining nexus in WAC 458-20-193(b) have consistently
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upheld these principles.” We disagree. The fact pattern in each
of the United States Supreme Court cases cited include identifi-
able activities and criteria which are simply not present in the
instance of many direct sellers which sell their products to bona-
fide wholesalers, retailers and independent contractors. Each of
the cases includes consideration of one or more of the following as
the basis for nexus: -

(1) employees;
(2) property or an office in the state;

(3) control of the out-of-state company over the persons
_ in-state; .

(4) title, ownership and possession of property passing
directly from the out-of~state manufacturer to “the
- consumer; '

(5) orders direct to the manufacturer;
A (6) a broker or agent of the manufacturer in-state;
(7} assigned territories;

(8) the ability, to obligate the out-of-state seller; and/or
(9) the lack of identified "discrete business enterprises. "
We will address each of the cases cited by Department staff
as supporting the principles defining nexus in WAC 458-20-193B.
We have restated Mr. Hammond's comments so that the Depart-

‘ment's position may be easily compared to our view of each case.

1. Norton v. Dept, of Revenue of Illinois, 340 U,S. 534
(1951). '

Hammond:" "The courit held that a taxpayer wust mect the
burden of disassociating its local solicitation from its sales or the
sales are subject to the tax.® ’

Analysis:  We do not challenge placement of the burden of
proof. However, the statement is esscntially incomplete as to the
principles articulated by the Court in Norton. The presence of
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the taxpayer's Jocal retail outlet was sufficient to sustain the
gross receipts tax on all income derived from Ilinois sales to that
outlet but not on orders sent directly by customers to the out-of-
state head office and shipped directly to the customers from the
head office, The Court stated: :

Where a corporation chooses to stay at home in all
respects except to-send abroad advertising or drummers
to solicit orders which are sent directly to the home
office for acceptance, filling, and delivery back to the
buyer, it is obvious that the state of the buyer has no
local grip on the seller. Unless some local incident
occurs sufficient to bring the transaction within its
taxing power, the wvendor is not taxable. {Cite
omitied.} Of course, a state imposing a sales or use
tax can more ecasily -meet this burden, because the
impact of those taxes is on the local ‘buyer or user,
Cases involving them are not controlling here, for this
tax falls on the vendor. (Emphasis added.)

Supra at 537, The court noted that in this case the .corporation
had gone into the stite to do Iocal business by state permission
and had submitted itself to the taxing power of the state.

2.  Scripto, Inc. V. Carson, 362 U.S. 207 (1960).

Hammond: "The court held that there is no constitutional
significance belween resident employces of a seller and ifs inde-.
pendent contractors, brokers, or agents for the purposes of
determining if siexus has been established. It was held that the
activities of any of these representatives served to establish
nexus," ‘

Analysis: The foregoing excerpt from court dictum means
nothing more than that the court looked beyond the "labels"
attached to persons and used a "{functional analysis." Even in so
doing, the court recognized the implicit importance of an agency
relationship, however denominated: "Morcover, we cannot see,
from a constilutional standpuint, ’that it was important that the
agent worked for several principals.! The test is simply the
nature and extent of the activities of the appellant in Florida."
{Emphasis ours.) Supra at 211-212, :
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‘The facts in Scripto varied from most direct sellers in at
least four respects: Sales werc solicited on strictly commission
basis; they did not have title or possession of the property held
for sale; the "dealers” under the Florida statute were each
assigned territories; and no dollars flowed between the salesmen
and purchasers. In addition, the tax in question was a use tax,
which requires the state to meect a lighter burden with respect to
nexus than the "presence” required to support imposition ef gross
receipts taxes. The Florida statute included a very broad defini-
tion of "dealer":

"Dealer” also means and includes every person who
solicits business either by representalives or by distri-
bution of catalogs or other advertising matter and by
reason thercof receives and accepts orders from con-
sumers in the state. . ,

Supra at 208. The reasoning in Scripto supports imposition of
use tax on .out-of-state companies regardless of the method of
solicitation of sales if-state; it has no relevance to application of
a gross receipts tax to direct sellers except to reinforce the
points which we have already argued.

3. General.Motors Corp. v. Washington, 377 U,S. 36
(1964).

Adammond: "The court held that unless a tax fails on one of
the three tests (i.e., the tax is discrimihator}r, it produces
multiple burdens, or it js unfairly apportioned to the business
activity occurring within the taxing state) it is not constitution-
ally prohibited.” ' ' -

Analysis: The {oregoing summary misstates the case; the
court refrained {rom passing on the question of "multiple taxation®
because the corporation did not show whut definite burden in the
constitutional sense was placed on identical interstate shipments.
It clearly -did not hold that f{ailure to mect one of the three "tests"
cited above had anything to do with establishing a basis for
nexus.

Of interest to these discussions, the court held that the
bundle of corporate activities, or “incidents® in Washinglon war-
.ranted the finding of a nexus between the corporation's in-state
activities and its sales here, especially when its taxable business
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was sn enmeshed.with what it claimed was nontaxable. Sﬁgra at
442-448,

General Motors admitted entering the state and engaging in
activities, inclading: (a) having district managers and other
representatives who are clearly employees; (b) a division of the
corporation had a branch office in Washington; (c) out-of-state
zone office personnel wvigited dealers in the state; and (d) the
parts division maintained warehouses in the state.

The court favorably cited Norton regardmg the differences.
between sales from an in-state warehouse versus an out-of-state
warehouse, and that those from the out-of+state warehouse were
‘clearly nontaxable. The General Motors court stated: "It is
difficult . . . to distinguish between the in-state activities of the
representatives here involved and the in-state activities of solici-
*tors or traveling salesmen - activities which this court has held
are insufficient to constitute a basis for imposing a tax on inter—
state sales." Supra at 456.

\

The fact situation in General Motors is analocrous to that
wherein a direct selling company would have a warehouse and/or
employees in this state {as some do), and is taxed appropriately.
Apain, this case cited by the Department relies on the physical
presence of a corporatmn in the form of offices and employees for
nexus.

4, Standard Pressed Steel v. Depariment of Revenue, 419
U.S. 560 (1975). ’

Hammond: "The court held that the taxpayer's representa-.
tives in Washington neced only to act so as to make possible the
realization and continuance of valuable contractual relationships
between the taxpayers and its customers in order to establish
taxable nexus. Standard Pressed Steel argued that its repre-
sentatives made no solicitation in the state of Washington, but the
court said that this argument was frivolous.?

Analysis: The summary is inaccurate and mxsleadmg. The
court held that the out-of-state manufacturer's business activities
through an cnbmn_crlcmploycc residing in Washington was suffi-
cient contact to impose the Bz0 tax. Payments and orders were
sent directly to the manufacturer. Also, unlike most direct
scllers, there was no transfer of ownership, title or possession to
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the employee which would constitute a sale. The following excerpt

. from the opinion demonstrates the significance of the presence of

an employee and his relationship to the taxpayer, rather than
whether his activities included a "solicitation" per se was deter-
minative:

Appellant argues that imposition of the tax violates due
process because the in-state activities were so thin
and inconsequential as to make the tax on activities
occurring beyond the borders of the state one which
has no reasonable relation to the protection of benefits
conferred by the taxing State.- (Cite omitted)., 1In
other words, the ‘question is "whether the state has
given anything for which it can ask return."” Id. at
444, We think the question in the context of the
present case verges on the frivolous. For appellant's
employec, Martinson, with a full-time job within the
state, made possible the realization and continuance of
valuable contractual relations between appellant and
Boeing. ‘

Supra, at 562.

5. Tauza v. Susquechanna Coal Co., 220 N.Y. 259, 115
N.Y. 915 (1917). ‘

. .
. llammond: "A corporation is ‘present' if it is represented in
the state by those activities which they set in.motion."

Analysis: The [lammond summary is a mischaracterization
which ignores both the facts and the rationale of the .case. The
New York conrt held that a Pennsylvania cnrporation was doing
business within the state [or the purpose of service of process by
maintaining an office within the state which had nine sales agents
in addition to other employees which solicited orders resulting in
shipments from Pennsylvania to New York. The rationale used by
the court in Tauza directly supports our posilion by again focus- .
ing on employecs, an office and the agency relationship.

When a foreign corporation comes into this state, the
Lepislature, by virtue of its control over the law of
remedlies, may define the agents of the corporation on
whom process may be served. (Cite omitted.) If
persons named are true agents, and if their positions
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are such to lend a just presumption that notice to them
will be notice to the principal, the corporation must
submit. (Cites omitted) . :

SuEra at 918,

6.  Princess House, Inc. V. State of Washington Department
of Revenue, Docket 188,

Hammond: " The State of Washington Board of Tax Appeals

“v + . alluded to this principal :(referring to Tauza) when they

confirmed the Department's assessment of business and occupation
tax on Princess House, Inc.'s sales into Washington. Princess

. House is another direct selling company., The Board of Tax.

Appeals based its decision on the modus operandi of .Princess
House," :

Analysis: The 'reasoning in Princess House is as defective
as the Department's prior interpretations. The case was an
example of the situation referenced earlier where .the Department
has taken a relatively small taxpayer without enough involved to
mount a large scale litigation effort. It is apparent that the
Department is attempting to extend its success in General Motors
and Standard Press Steel, and the Scripto rule by administrative
action, even .though no judicial authority has been found to
support it, - :

It is not our intention or place to reargue Princess House in
this letter. However, a cursory review of the case will illustrate
the errors in logic and lack of coherence with other decisions
cited herein. '

Princess House had eontended that jt had no right to control
the independent contractors involved in the sales of its products.
The Department did not dispute the "independent status of con-
suliants,” but did

dispute the contention made that consultants are inde-
pendent contractors and not representatives of Princess
House, Inc. . . ., Connections or ‘nexus' have been
shown by meetings between consullants and Princess
House 'overwrites' paid to consultants, promotisnal and
advertising gimmicks, business cards and overall diréec-
tion creating a network or sales f{orce enabling the
appellant to market its products in the State of Wash-
ington. . . .
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If the foregoing was intended to establish the importance
(and conclusion) of an agency relationship, and thereby nexus, it
should be made clear, There is an almost casual reliance on the
label "representative,” and no specific finding with respect to the
key element of "control," although the taxpayer had denied con-
trol over the independent contractors and the Department had
alleged a "pyramid" sales scheme. As I indicated to you in our
meeting last spring, such careless references to a "pyramid" sales
scheme draw a vehement response from most direct sellers,
because several have entered into consent orders with the Federal
Trade Commission precisely to establish and guarantee the lack of
control and independent contractor status of those selling  its
products in various states, )

The situation is further confused by the Department's con-
_tention that:

It is immaterial whether residents who perform services

" for the taxpayer corporation toward the establishment
and maintenance of sales in this state are employees or’
are under coniract as independent consultants. = The
activities of the unit, area, and divisional agents com-
bined with the efforts of the remainder of the sales
organization are sufficient nexus. . . .

1t appears that the Department and the Board assumed, without
finding, an agency relationship betwecen the direct seller and its
"representatives." As stated earlier, if there is no "agency," the
direct seller cannot be present (unless otherwise physically
present). ] . .

The principal authority cited in Princess House was Standard
Press Steel, which we have already discussed.

In addition to its confused reasoning, Princess House is
disturbing because it ignores key clemenis of most direct sales
organizations: - (1) The independenl contractor becomes the
owner, has litle, possession and risk of loss of the property; -
(2) the independent . contractor may scll without limitation to
anyone, anywhere, at any price; (3} there is a lack of control of
the manufacturer over the independent contractor which meets the
criteria in both state and federal cases; (4) independent con-
tractors may sell competing products; (5) the independent con-
tractors pay expenses of meetings and those of manapgement of
manufacturers if requested to attend; (6) sellers do not perform
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"significant services" in relation to establishment and maintenance
of sales into the state; and most importantly, (7) the independent
contractors are motivated to create a market for their own benefit
in the same manner as any other retail or wholesale seller.,

7. "~ Unknown Determination.

Hammond: (Because the referenced determination was cited
at greater length than all of 1ihe other cases combined in
Mr. Hammond's letter, we requested a copy of the determination
so that we could analyze the facts.and law contained therein, but
were denied further identification or information based on RCW
82,32.330 (the Privacy Act)).

The Department has subsequently (to Princess .
House) ruled on other direct selling companies . . .
The question arose of whether B&O tax was due upon
the sales by another direct selling company to seven
franchise distributors in the State of Washington. . . .
The franchise distributors conducted activities on behalf
of and as representatives of the taxpayers which were
significantly associated with the taxpayer's ability to
establish and maintain a market for it products in this
state. . . The in-state services of those licensed
representatives enabled the seller to make sales . . .
The activities of ‘these distributors were prescribed,
closely monitored, supervised, and controlled by the
taxpayer; that the sales melhods and promotional efforts
of the distributor, as well as those of the dealers
recruited by them, were pursuant fo detailed plans and
instructions of the taxpayer; that the taxpayer sold or
furnished through those representatives catalogs, .
promotional materials, sales aids, incentive prizes, and
business forms; that the taxpayer had arranged to
furnish automobiles to its distributors and.to lease them
to the distributors for a nominal charge. The tax-
payers' regional managers called on the distributors in
this state, the regional managers supervised, motivated,
and trained the Washington distributors by frequent
telephone contact plus meetings held outside Washington
in each year to- provide recruiting and selling pro-
motions and techniques. . . . (Emphasis ours.)
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The legal challenge to date has never been carried
beyond the Superior Court of Thurston County. . . ,

All agents are either employees or independent
contractors., We think that the important thing is what
the agent does on behalf of the person he represents,
that the nature of the formal contractual relationship
pursuant to which he does these things is without
constitutional significance. An independent contractor
can often be as. effective —= in some cases more effec-.
tive == than an employer representative, (Emphasis
ours.) :

There remains, however, the gquestion of whether
the distributors appointed by the taxpayer pursuant to
its contractors are merely customers of the taxpayers or
whether they are in addition, representatives of the

- taxpayer performing significant services here in relation
to the establishment and maintenance of the taxpayer's
sales into this state, For all of these reasons and
activities. cited the Department ruled that these dis-
tributors fruly were representatives of the taxpavers.
The closely supervised and directed promotional recruit-
ment and dealer training activities of these representa~
tives were the key , . ." (Emphasis ours.)

Y]

Analysis: We are unable to comment on the accuracy of
Mr. Hammond's comments on the legal and factual issues in the
referenced "unknown determination.” The mere fact that it is
cited at such length as "authority" for the Depariment's present
position is fillustrative of the "taxation by ambush" issue raised
earlier, Therefore, we can comment only on the issues as pre-
sented by Mr, Hammond. ’

The most important consideration in the facts described were
the supervision and control by the taxpayer of the representa-
tives, The fact that the sales methods and promotionat materials
were developed and/or distributed by the out-of-state seller has
little to do with the nexus issue, The statement that "all agents
are either employees or independent contractors® is not a correct
statement of the law, The general rule is that "independent
contractors" are not "agents" for a principal except under limited
and specilied circumstances., MHere, "agent" (or *representative®
in an agency context), is used and stated as a conclusion, with-
out applying the test to determine whether an agency relationship
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does in fact exist. In other words, an independent contractor
may be an agent for the purposes’ of the statute if the criteria, .
Including the control test discussed earlier, are met.

8. PVO International, Inc, v. Dept. of Revenue, State of
Washington, Thurston County Superior Gourt No. 719-2-00732-1
(198D,

Hammond: (This is the case referenced in Mr. Hammond's
" discussion of the foregoing "Unknown Determination.") This case
was referenced as support for the present position of the Depart—
ment * as previously outlined, but without further explanation.
Mr. Hammond provided copies of the Stipulation of Facts and
Findings of Fact and Conclusions of Law which we have reviewed.

Analysis: PVO contained the following elements which we
agree arc adequate to establish nexus: (1) employment; (2)
control of activities by the taxpayer; (3) agency relationship;
(4) inventory in Washington; and (5) ownership, title or posses-
sion of the goods retained by the taxpayer until transferred
directly to the ultimate consumer.

PVO markets its products in Washington through brokers
(agents), and had already submitted to jurisdiction and paid
wholesale B&0O tax for 1974 through 1977. The case concerned
assessment of additiondl tax on those products shipped to Wash-
ington customers from locations outside the state. PVO also had
inventory stored and owned in the state. The only difference
between sales protested and those not protested was where the
shlp'nent of the product originated. It was stipulated that a food -
broker is a "sales force for hire," indicating an agency or
employee relationship. The brokers were allowed to accept orders
only under prescribed conditions, the products were then shipped
directly to buyers,

The relevant findings of fact included that the brokers wcre
"employed by PVO" and were "under the control of PVQO." The
conclusions of law included: ,

5. There exists an agency relationship between
PVO and each of its Washington brokers, M&S and
Raymer-Brand,

{
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6. For the purpose of determining the cxistence
of nexus under the due process and commerce clauses
of the U.S. Constitution, there is no constitutional
significance to be assigned to the label used to describe
the relationships between PVO and | Raymer-Brand or
between PVO and M&S, whether those labels be 'employ-
ees' or 'independent contractor' or 'broker.' (Emphasis
ours.) :

The significance of the foregoing is obvious, the court made iis
determination based on the agency relationship, which hinges on
control, regardless . of the "labels" used,

9,  Other Cases. .Recent cases and authorities not cited in
Mr., Hammond's letter also support our position that the existence
of an agency relationship or the failure to identify discrete busi-
ness enterprises would serve to establish nexus., The zbsence of
agency and the identification of descrete business™ enterprises
would preclude nexus in the absence of employees, inventory or
real property in the taxing state.

A, Exxon v, Wisconsin, 447 U.S. 207 (1980). This
U.S. Supreme Court case is perhaps the most far reaching with
respect to taxation of interstate sales, yet adheres to principles
in support of our position. ExxXon's marketing operations in
Wisconsin were sufficiedt nexus for apportioning its total income
under Wisconsin's income tax statute. The marketing .operations:
were an integral part of one unitary business, and Exxon con-
ceded that it had availed itself of "the substantial privilege of
carrying on business" through its marketing operations, It
" contested, and lost, the Wisconsin posilion that nexus was suffi~
cient fo permit inclusion of all of Exxon's corporate income within
the apportionment formula, Significant to direct sellers is the
court's dictum: '

We agree with the Wxsccmsm Supreme Court that Exxon
is such a unitary business and that Exxon has not
carried its burden of showing that its functional d@part—
ments are “discrete business enterprises’ whose income
is beyond the apportinnment statute of the state. While
Exxon may treat its operational depariments as inde-
pendent prolit centers, it is nonetheless true that this.
case involves a highly integrated business which bene-
fits from an umbrella of centralized management and
controlled interaction.

Supra at 224.
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The concept of "discrete business enterprises" is con-
sistent with direct selling sales organizations, and that "controlled
interaction” is not consistent with independent -contractor status,
Iability and operations of direct sellers,

Also, the court found that:

Exxon's use of separate functional accounting, and its
decision for purposes of corporate accountability to
assign wholesale markef wvalues to interdepartmental’
transfers of products and supplies, does not defeat the
clear and sufficient nexus between appellant's interstate
activities and the taxing state,

Supra at 225. The foregoing would not apply to a direct seller
where there are distinct economic entities. B

B. VWilbur-Ellis Co. d/b/a H.R., Spinner Co. wv.
Department of Revenue, (Washington), Board of Tax Appeals,
Docket No. B0-24, (1981). This recent Board of Tax Appeals
case involved a taxpayer acting as an intermediary between a
manufacturer and consumer to guarantee payment to the manufac-
turer and arbitrate disputes for a fee of 5% of the sales price.
The Board found that RCW 82,04.480, which impeses a Business
and Occupation Tax on persons acting as agents or brokers in
promoting sales, does not. apply to the taxpayer's business
- because the taxpayer rarely has possessmn of the goods or tltle
to them and receives only 5% for his services.

We believe the reasoning in the foregoing decision is
correct chanse it recegnizes the importance of a taxpayer not
having "possession, ownersh:p, evidence of ownership, of ability
to sell the goods or to set ithe price therefor, " all of which are
pt‘escnt with respect o most direct seflers. State Tax Cases
Reporter CCH § 201-427, Therefore, the Bepard treated the
transactions as one invelving a true agency relationship. The
transfer of ownership, title or possession would, of course,
support an opposite result,

C. Public Law B86~272. In oral discussions, Mr.
Hammond staied that the Department had rejected the application
of Public Law 86~272 to states with a pross receipts (income) tax
by analogy. Public Law B6-292 [Jrow'ldcs protection from multiple
taxation with those states with an income tax by providing, among
other things, that tax can be applied only where the taxpayer
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has employees or property in the taxing state. While one might
query whether it is logical but the business tax of the state of
origin and the state of destination have to be identically struc~
tured before multiple taxation can be shown, we do not have to .
go as far, or have a similar statute with respect to gross receipts
taxes to reach the same result for direct sellers. ' '

Few thought that states would attempt to double tax
gross receipts at the time Public Law 86-272 was originally passed;
actions such as those in-this state have prompted proposals in
Congress to extend the law to gross receipts. Until that occurs,
or the Department agrees to provide a predictable and constitu—
tional basis for taxing direct sellers, it is impossible to identify a
level of activity other than sales from an out-of-state seller
directly to the consumer which would not frigger the characteriza~
tion of the buyer as a "representative® of the seller.

SUMMARY

We know of no cases supporting nexus except those where
the seller was present either through holding title to inventory,
real property, employees, or through the activities of persons
with a true agency relationship with a seller. Other significant
factors, some of which are implicit in the foregoing statement,
include control; title, ownership and possession of property
passing directly from the out-pf~state’ manufacturer to the con-
sumer; liability and risk of loss or non-payment; assigned terri-
tories and markets; the ability to obligate the out-of-state seller;
and/or the lack of identified "discrete business enterprises.”

As moted in our letter to you of March 12, 1981, we recog-
nize and support the application of the Business and Occupation
Tax at both the retail and wholesale levels. We continue to
believe that the application and collection of the tax should be as
suggested therein. We did not argue the nexus issne at that
time, because we hoped that through its examination of the sales
organization as described the Department would gain a clear
understanding of the direct selling industry, and recognize the
practical and legal futilily of characterizing the independent
contractors as "agents or other representatives" of oyt-of-state
direct sellers, Subsequent correspondence revealed the depth of
disagrecement with respect to the applicable law, and which we
have addressed at length herein, '

~
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We would abpreciate hearing from you and fxaving the oppor-

" tunity to meet again once you and your staff have had the oppor-

tunity to review this material. Our clients would obviously prefer
reaching an accommodation with the Department without the neces-
sity of either litigation or legislation. We will be pleased to
participate if the Department chooses to address the issues raised
herein 'through the revision or promulgation of existing or new
rules, °

Thank you again for your consideration and cooperation.

Very truly yours,

CARNEY, STEPHENSON, BADLEY,
" SMITH & MUELLER .

Wiliam T. Robinson
WTR:jew

cc: Don Burrows w/enclosures
Bob Munzinger w/enclosures
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AN ACT Relating to busxness nnﬂ occupa+1on taxation of ount- of— Cr83B
state businesses; alendlnq section 82.04. 270, _ chapter 15, Laws of F
.1961 as last amerded by section 4, chapter 172, lavs of 1981 and RCW H -
82.04.270; amending section 82.0#.250, chapter 15, Laws of 1961 as -456;
last apended by section 2, chapter 172, 1laws of 1987 and ReR 1

B2.04.250; and creating a new section. ) PARTA

(M)

-

BE IT ENACTED BY ‘TRE LEGISLATURE OF THE STATE OF WESHINGTOR:

Sec. 1. Section B2.04. 270, chapter 15, Laws of 1961 as last 10
amended by section 4, chapter 172, laws of 1981 ana RCW BZ 04,270 are 12

16
17
18
19
20
21

23
24
25
26
27

29

-Gelivery from a point outside this_state.

-1

APPENDIX F 2

each amenﬂeé to read as follows: . 12-
(1) Upom every person =xcept persaons taxable underxr sébsections 14

(1) or (8) of RCW 82.04.260 engajing within this State in the 14
business of waking sales at uhnlesale- as to such persoms the amount, ° 15
of tax with respect to. snch business shall be' egual to the gross 16
proceeds of sales of such business multlplled by the rate of forty- 17
" four ene-hundredths of one percent. ) ‘ D s
{2} For_ the purposes of th;s section: ‘ ' ] 19
{al 3} person is_ eaﬂéssé_ia-!hg.ls_szlg_bgii.asgg_ag_iziii§§_..'_z.i.3bizz 201
this state” oply if thadt person: 20
{i) _bwns_or leases reai property_within this state: or 21
4ii) Regularly maintains a_stock of tangible personal property in 22
this state_for sale in the ordinary courﬁe of busiwesg. 23
{b) __A__person__shell mot_be ¢ opsidered: to_be engaged in_business 2u
nyithin this_stater merely by reason  of the solicitation ip _this 25
state__by__such person, _or_ _by an inﬁependegl_ggglgﬁg;ggL_gggggi_gg 26
representative of_such pefspnl of orders for sales to_or _on_behalf of 27
a_customer of such_person, if the orders are sent bntside this__state 23
for apvroval of reiection_apd, if apnrongLﬁgrg gillgg_bx_sh_gggg;_or 29
29



WO 9 o s

10,

17

27
28
29
30
31
32
33
34

- 36

“T
e

TLR:t1d B-486/83 2nd draft p-—-2 Code Reviser-~Sec. 1

{3) The tax imposed by' this section is levied and sball be
collected from every person engaged in the business of distributing
in this state articles of tangible personal property, owned by them
from their own warehouse or other central location in this state to
two or more of their own retail stores or outlets, where no change'of
title or ownsrship ocecurs, the intent hereof being gb impose a tax
equal to the vholesaler'!s tax upon rersons performing <functions
esseptially comparablg‘ to those of a wholesaler,. but not actunally

making sales: PROVIDED, fbat the tax designated in this section nay

not be assessed twice to the same person for the same article. The-

amount of the tax as to snck persons shall be computed by multiplying
forty-four one-hundredtks of oxre percent'of the value of the article
so distributed as of the time of snch distribwtion: PHROVIDED, That

persons engaged ir the activities described in this subsectior shall

not - be 1liable for the tax imposed if by proper invoice it can be.

shovn that they have purchased such preperty from a wholesaler who
has paid@ 2 Dbusiness apd occupation tax te the state upor the same

articles. This proviso- shall not. apply .  to purchases from

mapufactirers zs defined in RCW B82.08.110. . The Jdepartment of reveme

shall présc:ibe uniforn * and eguitable rules for tbe purpose of
ascertaining svchk value, which value éhéll correspond as nearly as
possible to the gress.’proceeds from sales at wholesale in .this state
of similar aéticleé of iike'quality and character, and in similar
gquantitiss by other taxpayers: PROVIDED TFURTHER, That ﬁelivé;y
trucks or vans will. not uwnder the purposes of this sectioh be

considered to be retail stores or outlets.

Sec.” z. sectiom B82.04.250, chaptexr 15, Laws of 1961 as last
amended by sectiou'2, chapter 172, Laué of 1981 and RCW az.du-zso are
each amended to read as.follows:

1;1 Upon every person except persons taxable under RCW
82.08.260(8) engaging withir this state in the business of making
sales at retail, as to such persons, the amount of tax with respect
to such business shall be egual to the gross proceeds of sales of the
busipess, pultiplied by the rate of farty-four one-huondredths of one

percent.

{2) _For the purposes of_this section:
. - —2—
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{8) A_persop is engaged in__retail business activities “within

this_state” oply if that person:

(i) Ouns_or leases real property within this state; or

{ii} Regulerlv maintaiss a siock of tangible personal property ip

this state for sale in_the ordinary course of businsss.

(b) __A__person__shall not_be considered tp be epgaged in bosiness

Yyithin this state” merelv by reason  nf +he solicitation in _this

state by such persoxX, or _by_an independent contractor, agent, or

a_custoner of snch person, if the orders are sent outside this _state

for_approval or Iejection and, if spproved, are filled by shioment or

delivery from a point outside this state.

BER__SECFIOK. Sec. 3. Nothing in this act éhal; be conrstrued as
implying that " the mére solicitaticn. of orders ‘by inéependent
contractors alreaﬂy constitutes engaging in business within the
state, nor that it was the intent of the legislature that activities
of. distinct economic entities, such as retgilers, vholesalers, ang
independent coatractoys,_be imputed to an out-of-state business Ffor

the purpose of deterwining vhether it was emgaged in business within

tﬁe state.
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- BILL f)lGEST .  House Bill $¢ ¢

H. B. 566 by Representatives Prince,
¥alk, Saaders, Todd, Miller :

Defining éngaging ip business: "withip
- this staten for ceztain B & 0 tag
pPurposes. . ' ’
Limits the definition of retajilers
"ard  wholesalers doing business Pwithin
this staten to retailers and wholesal-.
©rS who own or lease real Property inp

the state or who'regularly maintain a .
stock of tangible Personal Property in
the state. .

--1983 REGUIAR SESSTON--~

Feb 15 First Ieading, referred 1o Rays
£ Heans. .
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' REQUEST NO. 44
BILL NO. : RESPONDING AGENGCY
SB 3482/ {HB 566\ . _Depart nne
TITLE S—— PREPARED BY DATE
B&0 Tax Exemption, Certain Gordon Wiggerhaus 2-16-83
Out-of-State Firms, Sales Through TLE - . ScaN
Agents and Independent Contractors Economic Analyst 3-2122
. . nevwo% - - DATE
Yy pe = zg B .
Fiscal impact of the above legislation on Wai:‘.h]ngton State govarnment is aaiim%dio be: D N ONE-

Detail supporting

Figures in parentheses reprasen! reduciions.
these esiimsaies s
.contained in Form FN-2.

X As sHown BELOW

First Biennivm 19_ 83 — {9 85

REVENUE TO:
FUND CODE SOVRCE TITLE CODE 15T YEAR ‘2ND YEAR TOTVAL ' FIRST SiX YEARS‘t

oeena ruko — stae | oot | B&O 105 1(515,000,0000 (819,000,000 ($34,000,000) (8170 000 00

GENERAL FUND — FEDERAL | 003 . s L3

.OTHER *

© OTHER * .

TotaLs {$15,000,000) (§19,000,000){($34,000,000} (170,000,000
EXPENDITURES FROM: .
o FUND CODE
"GENERAL FUND — STATE 009
GENERAL FUND ~ FEDERAL o0y

. Wemize all other, including non-appropriated'lunds

and/or accounls within the General Fund..

EXPENDITURES BY OBJE

- TOTALS

FTE STAFF YEARS

CT _OR PURPOSE:

SALARIES AND WAGES

PERSONAL SERVICE CONTRACTS

BOODS AND SERVICES

TRAVEL

EOUIPMENT

EMPLOYEE BENEFITS

GRANTS AND SUBSIDIES

INTERAGENCY REIMBURSEMERT

DEBT SEAVICE |

CAPITAL DUTLAYS

TOTALS

Check this box if the above ieglslation has
cash flow impact per instructions: []
Show cash flow impact on FN-2,

Form FN-1 (Rev 12-87}

-808-
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Check this box if the above legisiation has fiscal '
impact on local governments; [ .
Do.net include logal government impact on FN-1. |
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)

; S -
! - \ S |
A FISCAL NOTE
, 46
Department of Revemue . 140 REQUEST NUMBER rrmeer s sraerariens
Responding Agency . Code No. Bill No. ....5.3.3.48.2.[.&3 268, C,,,,.
Eebruary.16, 1983 . .-
Date Subkitied

Deseription: . -

by the seller's branch office, local outlet, or by an agent or other representative

of the seller. Spec;l_fica;l.ly, orders solicited through independent manufacturer's
representatives and salesmen who are employees of the seller are. taxable even if the
seller carries on no other ‘activity in Washingt:_m. The existence of factories, stores,
warehouses and stocks of goods in Washington is not. necessary for such sales to be
subject to taxation. . '

This bill would impose the vi’nolesaling and retailing B&O taxes only upon persons
who either own or lease real property within Washington or who ‘regularly maintain a
stock of tangible personal property in Washington for sale in the regular course of -
business. In addition, the bill would specifically exempt from wholesaling and retail- -
ing B&D taxation persons who only solicit sales in Washington through agents, sales-
men or independent contractors, if the ‘orders are sent outside Washington and filled i
by shipment from a point outside the state. The bill would reverse =a 1974 revision ofC}
WAC 458-20-193B, Sales of Goods Originating in Otker States to Terscns in Vashingten,

which resulted from a U. S. Supreme Court decision.

Revenue Impact:

The revenue estimate assumes that 20 percent of the out-of—state businesses re~
porting wholesaling income in Washington and 10 percent of the out—of-gtate: businesses
reporting retailing income either do not own or Jease real property in Washington or
do not maintdin a stock of tangible pexsonal property in Washington' for sale, This

' assumption is based on out-of-state audit experience for these types of sales. These
businesses would no longer pay wholesaling and retailing B&O tax,

A ‘significant amount of the revenue loss is due to reduced out-of-state audit
assessments resulting from the elimination of taxation for the above firms., Tt
should also be noted that the bill glves out-of-state businesses an incentive to,
altéx their marketing structure in order to escape taxation. Any revenue Joss
resulting from this restructuring is not included in the revenue lose estimate, but
could be substantial, : :

Expenditure Tmpact:

‘No impact on state expenditures. . -

Form FN-2 {Rev. 9/78) )
v e 3
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22
23
24
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26
27
28
29

State of Hashinpton

HQUSE BILL NO. 666

48th Legislature

1883 Regular Sessian

by Representatives Prince, Wall, Sanders, Todd and M{ller

Read first time February 18,

Means,

1983 and referred to Committee on ¥ays &

AN ACT Relating to business and occupation <taxation of out-of-

state ucmmumwmmm" amending section 82.04.270, chapter 15, Laws of

1961 as last amended by section 4, chapter 172, Laws of 1981 and RCH

82.04.270; amending section 82.04.250, chapter 15, Laws of 1861 88

last amended by szecrion 2, .
82.04.250; and crearing a

chapter 172,

Laws of 1881 and RCW

new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec, 1,

Secrion 82.04,270,

chapter 15, Laws of 1861 as last

amended by section 4, nrnvnmﬂ 172, Laws of 1981 n:n RCW 82,04.270 are

each awended to read as wo-05m..

(1) Upax every Person except persons taxable under sgubsections
(1) or (B8) of RCH 82.04. 280

en;

gaging within, this state in the

vcmsnmmw of making salas at wholesal€; as to mcnw persons the amount

of tax with respect to such business shall um equal to the wwowm

Proceads of sales of such business multiplied by the rate of wowﬁ<.

four osm hundredths of one vm«nmaﬂ.

(2) For the purposes of this section:

{a) A person fs mrwnwmn in wholesale business activities *within

This stare“ only if that person:

{1) Owns or leases reai property within this stasta; or

Ahpu Regularly maintains g stock of tap ible personal propert: in,

This stara for sale in the ordinery course of u:m»vmmm.

(b) A person shall not be comsidered to be engaged in bus{ness

Ywithin  this  gtater

merely by

reason of the moHunuamd»o: in this

state by such person,

or by an independent contractor, wmuze ar

reprosentative of such parson, of orders for hvwow To or on behal? of

a__customer of such person,

if rhe orders are sent ourside ﬂw»m state

for appraval or rejectlon and, if approved, are filled by shipment or"

delivery from a poiat ourside this stata.

1.

HB 586

APPENDIX F 8
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10
11
12
13
14
15
18
17
18
18
20
21
22
28
24
25
26

27
28
28
ao0
a1
32
33
84
35
38

See. 1 ' .

{8) The tax imposed hy this section is levied and shall be
collected from every vmnwou eRgaged in Tha v:mwummm.ow distributing
in this state articles of Tangible personal property, owned by them
from their own warehouse or other central locatton in this state to
two or more-of their own reteil stares or ourlets, where no change of
tivle or ownership occurs, the intent hereof being 'to. impose a tax
equal to the wholesaler's tax upon persons performing functions
essentially comparable to those of a wholesaler, but not actually
making sales: PROVIDED, That the tax designated in this mmmanaa may
not he assessed twice 1o the same person for the same article. The
amount of the Tax as to such parsons shall vw.nosvcana by smwa»vuwuam
forty-four ona-hundredths of one percent of the value of the article
wo.nwwawmvcﬁmn as of zhe time of such distributien: PROVIDED, That
persons engaged in the activities described in this subsection shall
not be liable for the 14X imposed if by vnwvmw. invoieas 4t can be
m:osp that they have purchased such property from a zwopmmwpmm.swo
has paid a buginess and cccupation tax to the wnnnm upon the same
arrvicles. This proviso m:umH. not apply 1o purckases from
menufacturers as defined in RCR 82.04.110. The department of revesue
shall preseribe uniform and equitable ﬂnpmm for the purpose of
ascertaining such value, zswom value shall mo«nmmuoaa &5 hearly as
possible 10 the gross Proceeds from sales st wholesale in this state
aof Mﬂawunw articlas of ~wkm.n:meaw and charscter, and in similar
quantities by other taxpayers: ° PROVIDED FURTHER, That- delivery
trucks or vans will not under Tthe purposes of this saction be

considered to be retall stores or outlets. :

Sec. 2. section 82.04:280, chapter 18, Laws of 1981 as last
sgended by section 2, chapter 172, Laws of 1881 dnd RCY 82,04.250 are
each smended to read as follows:

£1) Upen eévery  person exceptr persons taxable under mnr
B2.04.260(8) engaging within this state in the business of making
Sales art rerail, as to such persons, ﬁ:» amount of T&X with respect
to such business shall be equal to the gross proceeds of salas aof -the
business, multipifed by the rate of forty-four one-hundredths af one
percent. .

(2) For the purposes of this section: | ' .

HR 566 -2. .

. See. 3

. .mmw‘ A_vperson is engaged in retsil business activities “within

© this state* only if that- person:

1) Owns or leases real property within this state; or

1

2

w .
4 (i1) Regularly maintains a stock of tangible personal property in
5 this svate for sale in the onnhuuﬁk courge of business,
8

7

8

(b} A person shall not be considered to be engaged inm business

twithin _this. stste merely v« reassn of the solicitation in this(

state by such parson, or by an independent _contractor, agent, or

©

representative of such persen, of .orders for sales to or on.behalf of*
10 a_ customer of such person, if the arders are sent outside this state
11 for approval or amwmaﬁhounusa. if approved, are ﬁwppmn by shipment or

12 delivery from a_point eutside this state,

13 NEW SECTION. Sec. 3. Nothing in this act shall be construed as

14 implying that the mers umpmnmnmwmoa of orders by independent

16 contractoers already constitures engaging in Usmmmmmm within the
16 state, npr that it was the intent of the legislature that majw<»ﬂmmm
17 of distinct economic entities, such as retailers, wholesalers, and
18" independent contractors, be imputed to an out-of-state business far
18 the purpose of determining whether it was engaged in business within

20 the state.

D HB B66
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Appelwick’ 0t285 5/}7733 ADOPTFD '

On page 3, after line 14, insert the
following ney Section:

"NEW SECTION. Sec, 4. There 1s added 1o
chapter 83,04 RCW_a new Section as follows:

State for gale in the ordinary course
of business; ang , o
(c) 1s ROL a corperatiop incorporated under

to or through a direct seller'sg rep—
resentative |, ’ .

(2) For Purposes of this Section, the term
"@iract seller'sg representatiyal means a

retajil establishment, oy who sells, or .

solicits the sale of, consumer Products in the

home Or otherwise than in 2 ‘Permanent ‘retaiy

- gstablishment;'and . oL -

: {a) Substantially all of the'remuneration
paid to sueh person, vhether or not

_ paid in cash, for the pPerformance of
services described ip this subsection
is directiy related to sales or other

hours worked; and .
(b} The Services Performed: by the Person

-_—7 -
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11
12
13
14
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e
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sec, 5

establishmenti and

(2) Substantially al!l of the remuheration paid to such. person,
whether or not paid in cash, for the performance of services
described in this subsection is directly relafcd to sales or other
output, including the performance of seruices{ rather than the number
of hours workedt and

{b) The services performed by the person are performed pursuant
to z written contract hetwsen such Eersdn and the person.for whom the
services are pe}formed and such contract provides that the person

wil) not be treated as an employee with respect to such purposes for

feders! tax purposes.

(3) Nothing in this section shall be construed to imply that a

person exempt from tax under this section was engaged in a3 business

sctivity taxable under this chapter ‘prior to the enactment of this

section.

Peassed the Senate May 22, 1283.

CSPreside nt ofE tW

Passed &)House M 3 .'1983.
sp% the House.

Approved June 13, 1983

Governoxr ©

JUN 13 1983

SECRETARY O7 S14%
S OF WASHSATON

A0 7o -

-7 S5B 3244
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OFM - ENROLLED BILL ANALYSIS

DIRECTOR'S COMMENTS

BE11 Number SSE 3294
‘Date & ./// /&3

Comments

" - Recommended Action

Sign : . (-><)

Do Not Sign - Let Pass (- .

Veto Sections ] ! ) : )

Veto _ : ( ) /Q?*Q J;*%p

(/ {Signature)
: . .8/82/005.2
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" Shaklee Corporation : Claude M>Jasmmsn
! Shaklee Terraces 444 Market Street Vice President
! San Francisco, CA 54111 Corporate Communications

“Sincerely,

Telephore 415/954-2688
‘TWX 910 372 6016

.OFFICE OF THE GOVERRNCR
COREES?DNC‘ENCE DISTRIBILITION
omGiNaL _(HovY
ACTION: /

XCn - I EHGS

e S

June 21, 1983

DATE: ©-27- RS

The- Honorable John Spellman
Executive Department
Legislative Building
Olympia, WA 98504

Dear Govexnor Sp ellman:

I was pleased to learn that you recently signed into

law Senate Bill No. 3244, which included a provision
clarifying the application of the Business and Occupation

-‘Tax for. out-of-state mamifacturers.

As you konow, this provision represents a workable
compromise of a loug standing legislative issue.

I appreciate your recognition of its merit and your
" support.of its endetment, ’

APPENDIX G 4
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'D:-rve Stevens Sign ; Veto PV§
X Rollie Schmitten ' _teg_Sign ~ Veto . PUs
_X___ Richard Allison = - - A sign Veto PV§
X __bog Sign ‘ ‘ Veto PV§ {5
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T} Number | 558 3244 _ - Short Title __Excise Taxes

Date Enrolled Hay 23, 1983 Analyst ____ Claude Lakewold
Date Dye Governor May 26, 1983 Division Program Development

* k k & % X kX X £ % ¥ X k Kk % X * Kk % Kk % x k %,

Bill Description

SB 3244 was origtnally introduced at the request of the Governor. This bill
would have-exempted communlty service agencies and local governments from paying
880 tax on federal grant funds.

The Substitute Senate Bill 324k includes the Governor's requested B&D tax exemp= . .
“tlon clauses In Sectlons 1 and 2. The blT1 also includes three additional sections
that pertain to other B&0 tax modifijcations.

(continued)

Anslysis {Issue -background, analysls of progf-ani and fiscal impacts, pro and con arguments,
principa) proponents and opponents, other comments}

SSB 3244 modifles state lsw pertaining to the applicatfon of BEO tax for various
activitles. . - -

The flrst two sectlons of SSB 3244 adopt the B5O tax exemptions requested. by
the Governor. The language in these two sections is ldenticsl to that originally
recomménded. (See attached PCAA report.) .

_Sectioh 3 was added to proyide specific exemption from B&0 tax Iimpesition to
local municipal governments also engaged fn similar activities as are exempted

‘ In Sectfons 1 and 2 and other service actlvities for which they charge a fee.
Hunlcipal owned and operated electrical utilities would not be Included.

Section 4 of the hill was taken from a Department of Revenue request bill, HB 72, .
This section removes a *loop hole" in.the application.of the BED tax to meat
processors. The present law allows e lower BED tax rate for processed meat

sold at wholesale. Some meat processers are also.invelved In retall sales.

Many of these persons pay only the lower wholesale BEO tax rate, The proposed
amendment makes clesc that the lower rate only applles to wholesaie sales. .
Adoption of this amendment will allew the state to collect epproximately $500,000
more In taxes per year. : '

" Sectlon 5-is a modifled version of a bi11 section originally contained in HB 566,
.The apparent intent of this section is to exempt from B&D taxes the monies earned
by firms such as Avon, Amway, etc. The section was added as a House floor amend-
ment and was Tater concurred In by the Senate. Initlsl review of the provisions
of thls section by the Department of Revenue indlcstes that ‘implementation may
result tn a $1.2 million loss to state revenue from BSOD tax. This provision
would not exempt the Individual sales person ("direct sellers' representative!’)
selling products from firms such as Aven, ete.

'Sectlons 3, 4, and 5 are undergoing analysls by the Department of Revenue,
They will provide o separate report. Thelr report will contain specific information
regardIng fiscal impacts, . . .

*Sections 1, 2, 3, and 4 should be approved. Ho specific recommendstion Is made MJ‘,(
regarding Sectlon 535 consideration of . this section should ‘be made pt:rz ant 'ﬁ‘o'J)‘i'
Department of Revenue's report. s *

i P R ?D%“%f ™
{continued)} N wﬁwu@’\;(ﬁ) ,}i{‘%_“*él\
ETY L AT A

Recommended Action 4{\& J""“:::('\T' _&:_ij.av\ *’.vu“‘d)\

R 4oy g,

* A ‘yﬁﬂz WIM( )

Sign . X )EE 'S

. . o'
Do Not Sign ~ Let Pass { ) /\‘?'Veto_sectiqn[s)

NOTE: IF A BILL OR SECTION VE:I'O {5 RECOHMENDED, PLEASE COMPLETE OTHER S}DE.

3/83/016 _ :
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Page Two

BJ11 Desc r’Igtlon {continved)

Section 1 subsection (1) would add communtty action councll to the definlition

of organlzations ellgible to be exempted from paying 86D tax. Section 1 subsection
(2) wouTd add to the list of activities which are exempted from BEO tax when
performed by non-profit organlzatlons engaged in the following:

(a) westherizatlon assistance or minor home repair for low-income homeowners
of renters;

(b} assistance to low-Income homeowners and renters to offset the rising '
cost of home heating energy; and, :

.(c) communlity services to low-income Individuals, families and groups,
vhich are designed. to reduce the causes of poverty In communitles
of the state. . . .

Section 2 would exempt from the Imposition of B&D tax grents recelved from the
state or the Upited States by municipal corporations or polltical subdlvi_slons'.

Section 3 adds a new sectlion that would exempt counties, cities, towns, school
districts and fire districts from BE0 tax payments regardless of how they are
financed. . . ’ :

Section 4 makes clear that the reduced BED tax rate pald by meat processors
would only apply to wholesale sales and nat to retall sales.

Sectlon 5 adds a new section to the B0 tex law. This sectlon would exempt
from B60 tax gross income a person derived from wholesale or retail sales 1F
such persont (1) does not own or lease real property within the state; {2) does
not regularly malntain & stock of tangible personal property in the state for
sale; (3) is not incorporated under the laws of the state; and (4) makes sales

" in this state exclusively to or through a difect seller's representative.

A "direct seller's representetive” is defined as a person who buys consumer
products on a buy-sel" basis for resale In the home or other ‘than a retall
estab)ishment. The remumeration- a person may.recelve from such services must

be directly related to sales rather than the number of hours worked. The sales
services must be performed pursuant to a written contract and such contrsct
would provide thet the person will not be treated as an employee. ’

Analysis {continued)

The original Governor's request bill (S8 3z44/HB 160) was supported by PCAA
and several community actlion groups. Citles and counties support the incluslon
of local government entities in Section 3. The Department of Revenue supports

the amendment proposed In Section §.

Attachment
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L. KAREN RAH;\A
Director

JOHN SPELLMAN
Covernor

STATE OF WASHINGTON

PLANNING & COMMUNITY AFFAIRS AGENCY
Ninth & Columbia Building, M5/GH51 «  Qlympia, Washington 98504 o  {208) 753-2200 .

BACKGROUND of an act exempting defined vecipients of state and federal
grants from the Business and Occupation tax - :

The legislature in 1980 exempted certain non-profit health or social welfare
- organizations from paying B & 0 tax on a list of services. Grants for
weatherization of low income. homes, to assist in the payment of fuel: costs, and
the community services block grant which is designed to have an impact
on poverty within communities of the state are not now exempted from
.B & 0 Tax. This bil1l would exempt those activities. .

The proposed bill would also exempt from B & 0 tax grants receivad by'_
municipal corporations or political subdivisions of the state. .

The federal grants do not allow program funds to be used for any purpose
except those permitted by the grant. Payment of taxes would faill under
administration and could not be paid from program funds. The local share

of administrative overhead is 5% for most of the grants (in one case there
is no finding for administration) The 1% B & O tax would be due-on the
entire program but would have to be apid from the administrative funds.
That means that 20% of the administrative allowance for these grants. would

have to be used to pay state taxes. _ o

=
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STATE OF WASHNGTON
PLANNING & COMMUNITY AFFAIRS AGENCY

Ninth & Columbia Buitding, MS5/CH51 Olympia, Washington 98504 (206) 753-2200

SUMMARY of an a&t re?aﬁing'fo'Business and Océupation Taxes

This bil11 adds community action councils to the 1ist of organizations not
subject to-the B & 0 tax. The bill also adds weatherizatjon assistance
or minor home repair for low-income households, assistance in the payment
of energy costs to or on behalf of eligible households, and community
services which have a.measurable and potentially major impact on causes .
of poverty in the state's communities to the 1ist of services which are

not subject to the B & 0 tax ‘when performed by a defined social or health -

service organization.

Additionally, B & 0 taxes would not be applied-to.federal or state grants
veceived by municipal corporations or political subdivisiens of the state.

APPENDIX G 9
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N SPELLMAN
Covernor *

KAREN RAHM
Director

STATE OF WASHINGTON

PLANNING & COMMUNITY AFFAIRS AGENCY
Ninth & Columbia Building, MS/GH51 e  Olympis, Washinglon 98504 o (208) 753-2200

Section by Section Analysis
An- Act re1at1ng to the Business and 0ccupat1on Tax

Section 1. (1) Adds community action council to. thil(/f1n1t7on of
organizatlons eligible to be exempted from paying
B 0 tax under 82. 04 4257, .

(2) Adds.to the 1ist of activities which are exempted
from B &.0 tax when performed by organizations defined
in subsection 1 of this Sect1on, )

j) weatherization assistance or minor home repawr for
Tow~intome homeowners or renters;

- k) assistance to low-income homeowners and renters to
~ P offset the cost of home heating energy,
; ’ . . through direct benefits to eligibje households or
- -~ to fuel vendors on behalf of eligible households; and,

1) community services to low-income individuals, families
and groups, which are designed to have a measurable
. and potentially major impact on causes of poverty
in commun1t1es of the state,

Rew. i

Section 2. Exempts from the 1mpos1t1on of B & 0 tax grants rece1ved from
the state or the United States by municipal corporat1ons or -
political subdivisions.
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OFM¥ - ENROLLED BILL ANALYSIS

< Number _SSB 32i4 Short Tltle _ Excise Taxes
e Enrolled __5/23 Analyst __ Dave Welg.
te Due Sovernor 5/26 5pm . Division _ Forecasting

Due to Fred I pm 5/26
Aok ok ok kA K R K K k A & Kk X & & k k Kk % % % #

Bi1] Description

See description prepared by Program Development Division

Analysis (lssue background, analysls of program and fiscal |mpacts, pro and con arguments,
principal proponents and opponents, other comments)
This bilt combines portions of three bills into one (SB3244, HB72, HB566). The °
*  Department of Revenue |s preparing an analysis and recommendation. No speclﬁc.
analysis or recommended action is protfered here since the basic issues concern fax .
administration and the Department of Revenue is preparing a r'esponse.

B ¢ s ' "
Recommended Actlon )
STgn T )y T Newominl ()
Do-Rot Sign - Let Pass { ) Veto Section(s) -

NOTE: IF A BILL OR SECTION VETD IS RECdMMENDEt;, PLEASE COMPLETE OTHER SIDE.

3/83/016

APPENDIX G 11



7|

T~

./

[ o3 3u?
1248y 3L

~—sfio\y M}.ngnmm

nigy pingz pray

€861 8 g Ydu

Buipoal s o) pesupapy

o3 pedsby ey

—@IODHT ELVNAS

e0p =y fig paubyg

[ 21y fo taomadg ‘poubyg——=—— —
S oy3 fo Juapisasy ‘peubyg———
Panoduy

f oYy wof panieoay

- PUD 34 PARY POy

Y

pup ufs gooum (L1 R~y

P
: .m&e%.. nroo: 0f PONID

5.0 1M

" ayTaIgng uis puD dofpdats Paynsteqns 8g

T

SY_ (JISSV;

pue ﬂﬁ&.mnu_aﬁ
oS0, AU BE POMIONGD SiEURg EB:E,M

39 m Z ><s

"§181Q UMD

s % i

X OIS

NG BYOURS PINIQNS JUYT
AR N st ........E.l_._.iw-em nbz Oﬂ xﬂ.—ﬂuﬁOZhE
Fg) - spopusn 3 sind 0p XITHOLYI
EE.E....!E!:E:E:Swan« Oﬂ EN&OB@\E
UopDPURIRUODBE MY} Yim BajLAlOD

Aq ofovg prodeyr 1

‘V‘_-r- *. nouadsns Jspuis.

........ BURERL PUNE AL RRHBARN e ettt

pUD U P

B Y Sy

ssggguiniopy of puBUNTHN $AYMasy pooy

MTURY Wiodf poagspay e N... -

~JHODHY ASBNOH

9 W jo Bioikiong

:..som 03 uag
of paadly ey

RN RS0 .3

; S
G P

(4

1..‘%@«3%@..4@1&%.«&%?%

PUD U DI BB RSP EL I

“

4ppuaieo uo paomd ‘i PWSHO sof o

~H8qng uopoll UQy =% \\.\\4
Pegudl paloplo pun wuﬁgﬂmln% 0D .EE
—qyo0ay BIVNHS

ssaxey BsToXs UG SWOTSTAold SUTATEPOK

((asanbaz nmﬁﬂﬁmam 10uT8ADD

s1o3emag £q paiosuods ATTRULSEI0)

PTREEL hitin gl

sueaR pue siep
. B
cTmmmeemmteYe TON THE .Ed«zwm

WSS

1 i
oo/ @t AL}

APPENDIX G 12



Washihgton State Association
of Counties

AREA CODE'205 . ’ 6730 MARTIN WAY N.E.
TELEPHONE 491-7100 " : OLYMPIA, WASHINGTON 98506
M ‘.3
COFFICE OF THE GOVERNSE,

, ' - COk. L.+ DMDENCE DISTRIBLE
- . ' CRIGINAL: ‘ l\ =
May 27, 1983 _ . C ;é:QQN .

——'-‘.':..
et
:’Q\
—=

The Honorable John Spellman’ b
Governor of the State of Washimgton , ATE: I =32
Legislative Building '
Olympia, Washington 98504

[SISALRLTRLININ >

Dear Governot Spellman:

—_— v*Subst:Ltute—Senate—Bllvl—.;244—which—r—ev13es—the-current~app11.ca— A
" bility of the Business and Oceupation tax to local governments
is now before you awaiting your approval The measure would
exempt ‘local governments from B & O taxation applied to grants
rece:wed from the federal -government.

As you are aware, many of thesée federal grants. provide impor- '
tant funding sources to counties in carrying out human and
social service programs. Taxing these granté diminishes the
source of dollars impoxtant to meet: desired program outcomes;
and is counter—productlve to their public purpose of federal
aigd,

Jashington State Assoclatlon of Countles supported th:z.s
lation and requests your approval.

truly yours ’

2S A, METCALF
cutive Director

JAM: smh
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R. JACH STEPHENSON
BASIL L, BADLEY
MILTON &, SMITH
EDWARD L. MUELLER
BEANDRA O. BATES

NICHOLAS P. SCARPELLL, JR.

JORN M. MONAHAN
RICHARD J. PADDEN

S oo of

SIXTH & UNIVERSITY

SEATTLE, WASHINGTON 98101

{208} srRR-8020
CABLE! INTERLEX

)

7

A

CARNEY, STEPHENSON, BADLEY, SMITH & MUELLER
A PROFESSIONAL SERVICES CORPORATION
1778 FLOOR, PARK PLACE BUILDING

PALMER ROBINSON
BTEPHEN C. SIEBERBON
CHARLES N. EVARS

Y. JEFFREY KEANE
JAMES K.O0ANE
FREDERICK M, ROBINSON
LAURA M. MURPHY
CLIFFORD A, WEBSTER

TIMOTHY J. PARRER
WILLIAM T. ROBINSON

G, WILLIAM SHAW
A. RICHARD MALONEY

M
ELVIN P, CARNEY
WILLIAM C. HALLIN

TELEX: 321270 CARSTEPH

May 27, 1983 -

Governor John Spellman
Legislative Building
Olympia, Washington 98504

Re: S5B 3244 —— "Direct Seller Rgpresentatlves"

Dear Governor Spellman:

This letter is to urge your support for the provisions of
‘858 3244 which deal with the imposition of the B & © tax

on certain out of state businesses. We represent the Direct
Selling Association, a national trade association of com-
panles which have ovexr. 60, 000 direct seller representatives
in Washington State. :

The measure which is on your desk is the compromise. result
of a recommendation from.the Joint Administrative Rules
Review Committee, chaired by Senator Bleanor Lee. Prior
to this legislative session, Senatcr Lee's committee held
four lengthy hearings on attempts of the Department of
Revenue to tax out of state businesses whose products are
so0ld through the efforts of independent contractors and
distributors, even through the .out of state business has
no real property, inventory, employees ox representatives
who are not independent contractors in this state. Wash-
ington statutes do not presently define what is meant to
do business in this state. The result has been’ a policy of
"taxation by ambush" and setting tax policy through the
courts instead of the 1eglslature.

Subsequent drafts of the orlglnal bill wexe developed to
accommodate the Department of Revenue to reduce the fiscal
note from $30 million in the oxiginal bill (SB 3482) +to
approximately $1.1 million in SB 3244. We believe the
revenue impact has been consistently overstated, although
it was hot a significant issue in passage of S8B 3244; with

APPENDIX G 14
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Governor John Spellman
May 27, 1983
Page Two

respact to the amendment to SSB 3244 which passed the Senate
36 -~ 8 and the House 95 -~ 0.

S8B 3244 adds some equity and certainty to a very unfair

and confusing area of the law by providing that the whole~
sale B &.0 tax does not apply if a person does not own ox
lease realproperty oxr maintain 1nventory in Washington, and
makes sales exclus1vely through a "direct sellers representa-
tive”, whlch is marxowly deflned and parallels federal law.

-Steve Excell is ;ntlmately famlllar with’ the issue and the
dynamics which led to the compromise bill. I have also dis-
cussed the measyre with Marilyn Showalter and Joe Taller.

Your afflrmatlve action on 55B 3244 w1ll be very much appreci-

" ated. If you have any reservations.or guestions, we .will
‘be pleased to answer them. Thank you for your consideration.

Very trui;ﬁi;ﬁii;k—F\J

Wllllam T . Roblnson

cc: Jared Blum, Vice Pres. /General Counsel, Direct Selling Assoc.
Senator Eleanoxr Lee
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N SPELLMAN

KAREN RAMM

Governor " Director
‘STATE OF WASHINGT ON
PLANNING & COMMUNITY AFFAIRS AGENCY
Mnll_) & Columbia Building, M5/GH51 » Olympfa, Washington 98504 » (206) 753-2200
May 25, 1983
TO: . Marilyn Showalter
legal Counsel to the Governor
FROM: Karen

SUBJECT: SSB 3244 (Excise Taxes)
Recammendation:  Sign {Executive Request Legislation)
Comments: '

The first thres sections of this bJ.ll were introduced as execut:.ve request
legislation. The bill amends several provisions of RCW 82.04, a chapter -
dealing with the business and occupation tax. Section 1 of the bill '
clarifies the exemption of public funds received by nonprofit health and
social welfare organizations. One addition to the existing legislation
specifically includes commmnity action councils among health and social
welfare organizations.. Other additions spec:Lflcally exeampt pmgrams that
provide assistance for weatherization and home repair for low incame
residences, home heating payment assistance, and commmity sexvices

" designed to mpact causes of poverty.

Section 2 @ceupts federal grants to the s*tate and local jurisdictions From
business and occupation tax levies. Section 3 exempts local ]'U.rlSdlCtlon
revenues generally fram the collection of business and occupation taxes.

Tt also specifies that the Iegislature may impose a bus:z.ness and occupatlon
tax on any specific local jurisdiction activity.

The House Committee on Way$ and Means amended the bill to add Section 4,
which amends provisions of RCW B2.04 dealing with meat packers and direct
sales persomel. We have no re_comendations on that section. ’

Sections 1 through 3 of 5SB 3244 are valusble additions to RCW 82.04 for
local jurisdictions and nonprofit health and social welfare progrems.
These amendrents will enable the affected programs to get maxcimum benef:Lt
from the public funds that are :anolved

'.[he Association of Washmgton Cities, the Washington State Association of
Counties and the Washington State Community Action Agency Directors'
Association have also supported Sections 1 through 3 of this legislation.
We recamend that the Governor approve those Sections of SSB 3244,

KR:nj

e
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DIRECT SELLING ASSOCIATION Y
1730 M Street, N.W., Suite 6105 Woshington, DC 20036
202/293-5760 - 202/466-5760
TWX 7108229283 Cable: USDSA

May 27, 1983

The Honorable John Spellman K
Tegislative Building - N
Olympia, WA 98504 :

Dear Governoxr Spellman:

.I am writing on behalf of the Direct Seliing Association (DSRA) to urge
your support of Substitute Senate Bill No. 3244, as amended, which will
once and for all claxify what it means to be "doing business™ in Washington.

"By way of background, DSA is the national +trade association which represents
140 leading companies that manufacture consumer products sold primarily in
the home by more than four million self-employed' individuals across the
country, with more than 60,000 direct sellers in Washington. A great
majority of our member companies.are small business’ concerns, with the
typical  company baving annual sales in the three to five million dollar
range. There are substantially fewer large companies, with only a dozen

or so ha;vmg sales above 100 m:n.ll:.on, mclud:l.ng Mary Kay Cosmetlcs, Inc.
and Shaklee Corporation.

Other than a ha.nd.—full of member companies which have employees in the state
and who would therefore By definition be "doing business" in the state, almost
every other DSA member company has no employees, offices, warehouses, inventory
or property in Washington. Nonetheless, the Department of Revemue has
heretofore assessed a wholesale business and occupation tax against these
out-of~state direct selling companies essentially because consumer products
manufactured by these companies are sold in Washington by self-employed
individuals who already individually pay a. retail and service business and
occupation tax. ’

In keeping with the resolution of the Joint House and Senate Agency Rules
Review Committee, Substitute Senate Bill No. 3244 defines the parameters of
what it means to "do business" in such a way as to conform the state law

with that of its sister states and in a manner which accords with applicable
Supreme Court decisions. Under the terms of the bill the 60,000 or so da.rect
sellers in Washington will properly be subject to a retail business and
occupation tax but the out of state manufacturers will for the first time

have clear guidelines as to what activities will result in a wholesale business
and occupation tax liability.

APPENDIX G 17



D
I
)

The Honorable John Spellman
May 27, 1983
Page 2

-Given the fact that Substitute Senate Bill No. 3244 represents a workable
compromise of a long standing legislative issue, I request your support of

this worthy measure,

Respectfully yours,

Jared O. Blum .
Vice President and ' g .
Legal Counsel

wim:
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"HN SPELLMAN
Covernor

DONALD R. BURROWS
Director

' STATE OF WASHINGTON

DEPARTMENT OF REVENUE
Olympia, Washinglon 98504 MS-AX-02

4E GOVERNOR

OFFICE OF THE 2 riBLITION

CORRESPONDEN

ORIGINAL:
. ACTION:

. ping]
DATE: June 6, 1983

. TO: The Honorable John- Spellman : :
. Governor % -  pATE :@3‘

FROM: Donald R. Burrows,’ Director
Department of Revenue

RE: ‘Recommendation for Veto -~ SuEstitute Senate Bill 3244

Summary & Recommendation

This bill establishes several new exemptions from state ‘business
and occupatidn tax and modifies an existing preferential rate.

With the exception of the new B&O exemption provided to "direct
sellers™ in Section 5-of the Act, I -recommend that you approve +this
bill. :

A detailed explanation of each of the provisions of the bill is
contained below. The first exemption, a B&O exemption for nonpro-
£it health or social welfare organizations, was an BExecutive Request
measure. The second exemption, an exemption from the B&O tax for
governmental grants received by local governments, is essentially

an extension of the same type of exemption granted to.social welfare.
organizations. The third exemption, an exemption from the B&0O tax
for local governments with respect to all income receéived except
for enterprise or utility-type revenues, clears up .an uncertain area
of tax law. The fourth exemption, which abolishes the preferentail
B&O rate for retail meat processors, was a Departmental Request bill
and was also included in SHB 72.

All of the above listed exemptions are clearly justifiable as a
matter of tax policy. They present no insurmountable administrative
problemsg. For these reasons, I would recommend approval.

The remaining exemption, an exemption from the Bs&O tax for out~of-

- state manufacturers who sell into Washington through "direct selling”
schemes has little, if any, justification as a matter of tax policy.
The bill provides an exemption from wholesaling and retailing B&O
for out-of-state manufacturers who make sales in Washington exclu-
sively through the "direct selling scheme”. In order to be exempt ,

(continued)

s 2
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The Honorable John Spellman
June 6, 1983
Page .2

the taxpayer cannot have emhployees located in the state, own or lease
property in the state, or maintain a stock of goods in this state.
The bill would apply to certain "direct sellers" who fit this cate-
gory, e.g., Mary Kay Cosmetics and Shaklee. It would not, however,
apply to others who have employees in this state or a stock of goods,
e.g., Avon Products and’ Amway.

" The bill was heavily lobbied in conjunctlon with a bill sponsored

by the Seattle Trade Center merchants, which would have exempted all
out-of-state manunfacturers who'de not have employees, property or a
stock of goods in this state. Because of the fiscal impact of exempt-
ing all out—of-state manufacturers, the Jegislature apparently

decided to provide relief only to the "direct sellex” category-.

The major justification advanced omn behalf of the bill was that it
would clarify the state's taxing jurisdiction over these out-of-state
manufacturers, thus bringing'stability and predictability to the
conduct of their business in Washington. This justification exists.
There are uncertainties in the area of whether this state has the
jurisdiction, ‘consistent with the Due Process clause, to impose the
B&0 tax on out-of-state manufacturers who do not have employees ox
property in this state. .In recent years, the U.S. Supreme Court has
greatly expanded the jurisdictional reach of state taxing power.
Where it will end no one knows at this tlme. This uncertainty is
compounded by the fact that "direct selling" is a relatively new form
of doing business. There is not-a lot of case law‘in the area.

~ Othlier than the uncertalnty argument, there are no justifications.
Washington provides a market for these manufactutrers at considerable
governmental expense. ‘The Tax Adv1sory Coun01l which addressed the
issue, stated in its report at page 52:

"The Council believes that the total exemptlon urged

by the out-of-state sellers would be inequitable: the

sellers take advantage of the market available here,

and they ought to contribute to the services which

support those markets.”

The Tax Advisory Council recommended that the  B&0O rate on these
taxpayers be reduced by 50% in recognltlon of the fact that less use
is made of state services than instate businesses.’ .

The tax exemption will not encourage new business activity in this
state. The lack of a tax exemption will not-drive existing business
out-of-state. Indeed, 1f any business leaves'the state, it will be
businesses who will move their employees. and stocks of goods to
portland in order to take advantage of the tax exemptlon.

{continued)
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The ‘Honorable John Spellman
June &, 1983 :
Page 3

The fiscal impact of the exemption is expected to result in a net
loss of $1.2 million in B&O tax revenues for the 83-85 biennium.

For the foregoing reasons, I recommend that you veto Sectién 5 of
the bill. :

Finally, I strongly recommend that you veto Subsection (3) of
Section 5, if posgible to do.so as a legal matter. This subsection
is- intended to protect out—of-state direct sellers currently under-
going audit for past -periods from the argument that the legislature -
Jdntended to tax them prior to the enactment of their exemption. 1In
other words, it is possible that a court would construe this as an
attempt to give retroactive effect to the exemption. This would
exacerbate the fiscal impaet because businesses which have been pay-
ing the tax could seek refunds Back to January 1, 1979. The amount
has been estimated.to be approximately $2 million. Prior to the
enactment of this exemption, there was no legislative exemption other
than an exemptioh for business activities which the state could not
tax as a matter of federal constitutional law.

The following is a more detailed.analysis of.each of the provisions
in the bill. .

Nonprofit Social Welfare Organizations

Section 1 of the bill expands the B&0 tax exemption originally.
established in 1979 for nonprofit health or social welfare organi-
zations. The existing law provides a deduction for governmental
grants received by such organizations which are used in conducting
‘special programs, including certain health care services, programs
to combat juvenile delinguency; provision of care for orphans,
employment programs, and legal aid for the indigent. This bill
expands the deduction to include grants used to provide weatheriza~
tion azssistance and minor home repairs for low-income homeowners or
renters; assistance to low-income households for home heating costs;
and general programs to alleviate.poverty. . Further, the bill provides
that community action councils be included in the types of nonprofit
groups which may claim such deductions. :

In many cases, the nonprofit organizations that receive +he grants
contract with other groups or business to actually perform the social
or health service. The contractors remain subject to B&0O tax on the
income they receive. However, there has been the potential.for B&0
tax liability on the part of the nonprofit organization itself on

the amount of the grant. This bill removes that possibility in the
instances listed above. Since little or no B&0 tax has actually

been paid by such nonprofit groups, the impact of Section 1 is mini-—
mal in terms of actually budgeted revenues. This provision was an
Executive Reguest measure.

(continued)
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The Honorable John'SPellmap
June 6, 1983 :
Page 4

Grants Received by Local Government

Section 2 of the bill provides a blanket exemption from B&O tax for
any municipal corporation orx political subdivision of the state on
income received from the state or federal government in the form of
- grants. There are no restrictions on the use of such grants funds.
There has been the potential for B&0 tax liability on the part of
local government for such grants, but little or no tax has actually
been reported in the past. Accordingly, the impact is considered

. minimal. :

Geheral,Exemption for Local Governiment

The third section of SSB 3244 provides an even -broader B&O tax exemp-
tion for local government by completely exempting any county, city,
town, school district, -or fire district from state Bs&O tax, except
for utility or enterprise activities as defined by the state auditor.
The exemption pertains to any source of income received by these
jurisdictions, regardless of the method of financing. The legisla-
ture specifically reserves the right to tax on a prospective basis
certain activities-or income sources of local .government in the
future « : '

Most state excise tax that has been previously paid by local juris-+
dictions reflects utility income subject to public utility tax (e.g.,
power, water and garbage service). Such income is not affected by -
this bill. But this exemption will precludé taxation of income-
received by ome. local Jjurisdiction which represent charges for
services rendered to other units. The estimated impact of the B&D
tax exemption for general local government activities is a state
general fund loss of $240,000 for the 1983-85 biennium.

Meat Whoiesalers

The fourth section of the bill restricts the utilization of a pref-
erential B&O tax rate concerning meat processors., Currently,
slavghterers and processors of perishable meat products are taxed

at 0.33 percent instead of the 0.44 percent general B&0O tax rate
(both excluding surtaxes). This amendment provides that only firms -
which sell the meat at wholesale may obtain the preferential tax
rate. Accordingly, retail grocery stores and restaurants which
process their own meat will be subject to the B&0 retailing catégory
on their sales of such products to consumers. The effect of this
limitation is projected to yield additional state revenues of
$609,100 for the 1983-85 biennium. (NOTE: This provision was also
included in SHB 72.) '

(continued)
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The Honorable John Speilman
June 6, 1983
Page 5

Eiemption for Direct Sellers

Section 5 of SSB 3244 establishes a new exemption from B&0 tax for
firms located in dther states which make retail or wholesale sales
in Washington exclusively through the use of direct seller's repre-
sentatives. To be exempt from B&0 tax the firm must not own or
lease real property or maintain. a stock of goods for sale in Washing-
ton and must not be incorporated in this state. .Direct seller's
representatives are defined as persons who make sales of consumer
products in this state on behalf of the firm on a buy-sell basis or
a deposit-commission basis and not on the basis of actual employment
by the firm (e.g., compensation on the basis of number of hours
worked). Further, such sales must not be solicited from a permanent
retail establishment.

This exemption will apply to businesses represented by door-to-door
salesmen and agents who demonstrate products in the home. The
representatives will remain subject to B&0O tax on their commissions
. or other compensation they receive. Also they will remain liable
for collection of retail sales tax .on any sales of taxable tangible
personal property'sold in this state. The estimated effect of the
exemptlon is a reductlon in state B&O. tax of $l 19 million foxr the
ensuing blennlum .

DRB:pg

cc: Steve Excell'
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FINAL LEGISLATIVE -BILL REPORT
SSE 3244

BY Senate Committee on Ways and Heans (Originally sponsored by
Sepatcrs Thempson, Jones, Bauer, Bluechel, Fuller, Graniund and
Bendex) (By Governor Spellman Reguest)

Bodifying provisions om excise taxes.

"SENATE COMMITTEE on Ways and Means

HOUSE COMMITTEE on' Ways and Heans

SYNOPSIS 1S PASSED IEGISLATURE E1
BACKGROUND:

Unless specifically eikempted by law, healthk or social welfare
-organizations, community action councils and municipal

corporations or political subdivisions of the state are subject to
the BSO tax on grants or incowme they receive from any source.

2 B&O tax of 0.33 percent is paid by meat processors and meat
wholesalers. Under the current definition of meat processing,
certain retailers of meat products who pérfornm Yprocessing”n
activities can gualify for this reduced BED tax rate (as opposed
to 0.44 percent). : : . -

Businesses located outside the state which .make sales in this
state through a direct seller's representative may or may not
{depending-on court decisions) be subject to this statetls BSO tax.

SUHNARY®

Health or social welfare organizatioms, incluling community action
councils, performing specified services are exempt from the BED
tax. These services include weatherization assistance or minor
home repair for lov income homeownefs or renters; energy
assistance for low income homeowmers or renters; and community
services to low income families or groups.

Grants received by municipal corporatiocas or political
swtbdivisions of the state from the state or federal government are
exempt from the BE&EO tax. )

Local jurisdictions are exempt from the BEO tax except for utility
or enterprise activities. .
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The special BED tax rate of 0.33 percent specifibally applies
solely to meat processors and meat wholesalers and mot meat
retailers. Meat Tetailers will pay a tax of -0.44 percent.

Business actiyvities "within this state" is redefined so that a
-person would be subject to retailing or wholesaling B8O tax only
if that person (firm) (a) owne of leases real property within
Washington State, (b) regularly maintains a stock of tangible
persopal property in this state for sale in the ordinary course of
business, {c) is not a corporation in this state, and {d) makes
sales exclusively through a direct seller's representative,

Bevenue: Xn exemption for community service activities from the
B&O tax is provided. An exemptiom for local units of governuent
on governmental activities from the B8O tax is provided. The BEO
tax on meat retailers is clarified (at 0.344 percent). In
exemption for direct sellers froam the B8O tax is provided.

VOTES ON FINAL BASSAGE:

" Regular Session
Senate 396 1

First Special

al Session
Senate 4 k)
Hounse 95 0 {House amended)
8 {Senate concurred)

Senate 38
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(L) vThis chapter shall apply to any person xn respect w‘,‘b'k -
3767

Add 2 new section to Chdpter 82.04 RCW to read:

to gross incpme derived from the business of making sales’
at wﬁolesalg.or retail if such person:
(a) Dogs not own or lease real property within
this state; and
(p) Does not regularly maintain é'stpck of
tangible personal property in this state
for sale in the drdinary course of business;
and
{c}) 1Is not a corparation incorporated under the
ldws of this state; and
{d} Makes sales exclusively to or thxough a
dixect seller's fepresehtative.in this
'sta?ef . )
(2). For purposes of this section, the term "direct*'sellér’s ‘
- répresentative" means a person who buys consumer products on
.a buy~sell basis or a deposit;cbmmissid; basis for resale,
by the bayer or any other perscm, in the_héme of‘oéhc:wisa .
than in a permanent retail establishmeﬁt {?;)whé sells, or
sblicits the sale of, consumer products in the home or other-
wise than 1n a permanent retail establlshment- and
(a) Substantially all of the.remunerat;on Eaid to such .
person, whether or not paid in cash, fo¥ the pééformance
. of services described in this subsection is §iréc;ly
relateé to sales or other output, inclu@ing the perfoém—
.ance of seryiéés, rathér.than thé aumber of hours worked;
and . i R
(b) .The services Performed by the person are pexformed
Pursuant to a written‘contract between such pezsén and
the person for whom the services are pexformed ‘and
such contract prov;des that the person will.not be
treated ‘as an employee with respect to such purposes

for federal tax purposes.
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LISENT
T " State of Washington
JOHNSPELLMAN, Governor . April 15, 1983 OFFICE OF THE GOVERNOR

The Honorable Dan Grimm
Washington State Representative
415 Bouge 0ffice Building - :
Olympia, Washington 98504

Dear Representative Grimm:

Substitute Senate Bill 3244 has passed Third Reading in the
Senate and has been referred to the House Ways and Means
Committee. Passage of this bill will clarify an important
public policy issue, that of local municipalities and political
subdivisions being liable for Business and Occupation tax on
grants received from the state or Federal govermment. It will
also amend existing statute to ensure that weatherization, low-
income home energy assistance, and community services block
grant finds received by specified nonprofit organizations and
expended on behalf of low—income and elderly persons are not

‘subject to the B&0 tax.

- Additionally, it- will exempt those non-proprietary activities

carried out by local jurisdictions, i.e. fees charged for
fingerprinting, from the B&O tax. - o -

With the exception of non-proprietary fees, none of these
activities are being taxed at this time, although notice has
been given to several cities, and to some of the nonprofit
organizations, that the activities are indeed subject to.B&OD
+ax under current law. '

Your assistance in passage of this bill would be appreciated.

Sincerely,

Rollie Schmitten
. Deputy Chief of Staff,
Legislative Affairs

g

Legislotive Building e Olympia, Woshington 98504 « (206) 753-6780 » {Scan) 234-6780
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LATCE -
throatlatch \*s,s\ # 1 ¢ 2 strap of a bridle or halter passing
vnder 2 horse’s throat — see BRIDLE jllusiration 2 2 3 the
portion of a horse's throat around which the throatiatch passes
—see HORSE il on bra ing region on apotber
animal (the ~ of a fish) . .
throat-less \'"throtlds\ ad) ¢ having no throat

10, or consutuling thromboplastn — TArom»PO-PIAS-T-CAL-LY

\-Bk e\ ady
throm-bo-plas-tin \,»«'plastdn\ x -5 [ISV thromboplastic +
-in} e i! that ins chiefly protein and

varijous phosphatides, that is found in brain, lung, and other
tissues and esp.in blood platelets, and that whea released {from
ist i; particip in the clotting of blood by

thrombin; also

Taling

throat microphone n : a small contact P or pickup
held or fastened against the speaker’s tbroat and actuated
directly by the vibration of the Jaryox .o N

throat plate n 1 2 TBROAT SHeer 2 : 3 flat plate holding the
Teed dog of a-sewing machine R Cro

throat yegister n ¢ a middle register of the clarinet extending
from the written G above middle Cto snd including the B flat
immediately above it

throatroot \'s,«\ z 1 2 a bennet (Geum virglnianum}) 2 2 WA~

TER AVENS

throats pl of THROAT, pres 3d sing of TBROAT

throat seizing » ¢ a seizing in which the parts of a xope cross
each other.

throat sheet r ¢ a boiler plate on a stzam loromotive flanged to
conpect the cylindrical part of the boiler with the side sheets'of
the firebox or on some models with both the side’and roof
sheets .

throatstrap \'s,»\ 1 2 THROATLATCH }'

throat sweetbread » : THYSMUS = .

throat track n ¢ a track connecting Jadder tracks with main
tracks at a railway yard or station

throatwort \'s»\ # 1 : any of severnl bellflowers; esp 2 a
European herb (Campanula rachelion) {ormerly used 10 treat
sore throat 2 : FOXGLOVE 1 3 : z2ny of various figworts (as
Scrophularia nodosa of Europe or S. marylondice of America)
-4-3.2 botton snakeroot {Liatris spicats) *

throaty \'throd-[¢, -G, |1\ adf -n:{-ssr [Vthroat + -y1:1a s vt~
tered with a hard quality cavsed by tbe sousd coming from
the throat rather than from the mouth ¢ CUTTURAL b ! rela-

tively heavy, .thick, and deep as if emitted from low.in the
throat {an entrandng ~ lau.

r 2 {a rich ~ voice) (~ from ber
cold) {a cat’s little ~meow) -2 : having a large loose-bangiog
+~ used esp. of catte or dogs

throat

Ithrod \'thrib\ ¥ 5 throbs
'ME throbben, prob. of imit. origin]_1 & : to pulsate with
sbnormal-force or rapidity (as from fn'ghb ‘pain, 01 agitalion)
$ PALPITATE {ber heart throbbed with sudden sbock) {a finger
throbbing irom an infected cut) b : to pulsate, vibrate, or
beat in @ normal rhythmic manper 1hrobbing steadily)
{the engines zhrobbed quietly bengath the deck) 2 ¢ to bec
moved. strongly by or as M by emotiop (2 spirit #hrobbing
with desire) (the child shrobbed with loncliness) sym sec

PULSATE

athrob \"\ n -s 1 2 a single pulse of a pulsating movement or
sepsation (as of pain or violent emotion) {a sudden ~ of pain)
{cach ~ of her heart) 2 ¢ a rhythmic pulsation or beating
;a pulsating shytbm, like the ~ of . . . wany roachiges in & big

actory —W.T.C.King) .
throb.bex \-ba(r)\ s -s : one that throbs; esp 3 one that is
1R7 0D DEnEty s Lihrobbing (pres past, of Whrob) + -5

0b-bing-ty adv L1 ing . part. of Ythrob) + -ly1:in
-2 throbbing manoer : with 2 thro N
throb-less \-blis\ adj : free from throbs or throbbing & STATIC,

QUIET, PLACID, UNEXCITING
throe \'n:r‘%n -5 [ME throwe, aher. (influenced by throwen

to suffer, fs. OE shrawion ~— alan to OE thrawu threat, paug)

of thrawe, .fr. OE thrawu, thréa threat, apunishment, pang;

aldn lo‘Oi-!G drawa, droa thrcat, ON shr, mn ; G

trauma wound, tryein to wear out, distress) L'a, es pl s the

a le and b ying parturition 3 Ja-
bor'pains b ¢ the Je and ish ) diy

& of p! to

"a tissue extract rich in this substance sometimes used as &

ocal hemostatic*

throm-bose \‘thrim,boz, <G5\ vb -ED/-NG/-s [back-formation

‘g.' thmbr‘r,xbpsh] v 3 to affect with thrombosis ~ v! ¢ to undergo

ombosis

throm-bo.sis \thrim'bosis\ n, pl thrombo.ses \-gséz\
INL, fr. Gk thrombd g 1 g, v, throm-

bousthai to become clotted, fr. rarombos clot] X't the forma-

tion or presence of a blood clot within a blood vessel durin;

tife 2 :'a plant disease in whicb water conduction is i.nkariexes

with by the growth of 2

throm-bot-ic \ (*)thrim. 2
bosis, after such pairs as narcosis: E narcotic] : of, relating
to, involving, or affecied with thrombosis (a ~ disorder)
{~'changes) ¢{a.~ paticnt)

throm-bus \‘thrimbas\ n, pJ throm-bi \-m,bI\ [NL, fr. Gk
thrombos lump, clot of blood, curd — more at ATROPRY] : 2
clot of blood formed within a blood vessel 2nd remainiog at-
tached 1o its place of origin - compare EMBOLUS

Jthrone \'thron\.n -5 {ME, alter. (nfluenced by L thronus)
of trone, fr. OF, fr. L thronus, Ir. Gk thronos chair, throne —
more at ¥R 1.2 £ a chair of statez as (1) 7 a soyal seat owa
dais with a mogy (2) '3 the ceremonial seat of 2 prince,

h igh dignitary — sec CATHEDRA 53) ¢ the

seat of a deity or superhuman power (Satan's dark ~)

b % an clevated seat 'grovndcd by an artist for his mode]

¢.slang ¢ TOREY SEAT 2 2 3 sovereign or sometimes episcopal

gower and dignity ¢ supreme rank or position ¢ SOVEREIGNTY

s the one invested therewith : an exalted or dignified per-

sopage 3 thyones pl: a high order of angels — sec
"MIFRARCRY 4 Eastern Church 3 SANCTUARY 1b

sthrone \“\ vb -ED/-ING/-s IME tronen, thronen, ir. trone,
throne throne] vz ¢ 10 exalt to a throze & give sovereignty or
domibion 10 2 ENTHRONE ~ ] 2 to be in or to sit on 2 throne
2 be in power as if on a throne {a kind of sanctuary in which
she throned among bis secret thoughts and longings —Edith
‘Whartop) .

throne.Jess \-nkss\ odf s lacking a throme = |

throne-let \-13t\ » -5z a2 little throne ; an jnsignificant do-
minion

garasiu: (as in wilt diseases)
:}gg:lik. -bit, Jek\ adf £fe. NL throm-

throne name » $ the official pame taker by a ruler and esp. an
ancient Egyptian pharaoh on ascending the throne
throne room n 1 = a formal audience room in which stands
‘the throne of 2 sovereign 3 : a place.in which authority is
actondly centered
neeward \-nwa(r)d\ edy ['throne + -ward] : toward 2

throne
Hhrong \'thrdn also 'tbean\ n -s [ME rhrang, throng, fr. OE
gethrang, thrang; akin to OE thringan to press, crowd, push
zhead, OHG dringan, ON thréngvo, Goth threihon to press,
squeeze, Lith frepkii to jolt] 1 a = a multitnde of persons con-
gu t=d into.a close assemblage b ¢ a goodly number assem-
Iesﬂin fact or concopt & HOST (s of ants joined the picnic)
{a ~ of confused notons cluttering her brain) 2 ata crowd-
ing together of many persons bia Eresﬁmg of activity (as.in
seasonal work) & PRESSURE (this ~ of business —S.R.Crockett)
3 chiefly Scot t DISTRESS, HARDSRIP SyR see CROWD,
athrong \“\ vb -ED/-1NG/-S [ME thrangen, throngen, fr. thrang,
throng throng] v 1 3 obs ¢ to press closely together or as il
b forces ¢ € , SQUEEZE b archaic $ to

ly
death $ a death struggle — usw, vsed in pl. € ¢ & sudden
-spasm or pang (as of pain or emotion) {forced {rom love’s
exultant ~ ——James McAuley) 2 throes p!: 2 condition o
strupgle, an; ; di fusk e of a

gather together jn one place $ CROWD 2 3 to gather about and
Press vpon So as to crush orvxosﬂe {much people followed him,
and ~ed him —Mk 5:24 (AV)) 8310 fill closely by forcing or
ing into $ PACK, JAM {shoppers ~ing the Streets) ~ vi

guish; or
transitional period (as the aclive phase of creation of some
new thing) (a state in the ~s of revolution) (a college ... in
the ~s of selecting @ new president —W.S.Carlson) {air com-

merce s in the ~s of an essential transiton —Curreat Biog.)

SYnsee PAIN o ..
2ihroe \“\ vb -ED/-ING/-S ¥?, obs ¢ Lo put in agony ¢ cause to
sulfer: ~ vi 2 to struggle in distress.$ be in ag:ny.
thromb- or thrombo- comb jorm [ Gk thrombos luwmp, clot of
bloogd, curd — mote at ATROPHY} 1 2 2 blood clot &lmmbo-
cysty b ¢ associated with. the clotting of blood .(thrombin)
thrombostasis)- 2 2 marked by or zssociated with thrombosis
_{thromboangiids) . .
th:::m-base \’thriim,b3s\ n -s [ISV shromb- + ~asel 2 THROM-
B .-

throm.bas-the-nia \,thrimbss thEaes\ n [NL, fr. thromb- +

asthenia) 2 PSEUDOREMOPHILIA

thrombi pf of THROMBUS

throm-bin \'thrimbin\ n -s [ISV thromb- + -ir] 2 proteo~
Iytic €nzyme that is formed from prothrombin (as in blood
plasma as needed), that facilitates the clotting of blood by

of fib to fiban, and that is

psed as 2 local hemostatic for capillary bieeding and also in
binding tissues togethér after surgery -—— COmPRIE ANTITHROM-
BIN, FIBRIN FOAM R .

thro:p'-bo-'&_nf:lihs \Jbrim()bo+\ = {NL, ir. thromd- +
angiiris] ¢ inflammation of the lining of a blood vessel with

thrombus. jormation .
thromboangiitis ob.lit-er.ans \-o'blid-a,ranz\ nf [ur;u., litii
2 ©of the smal
arteries And veins of the cxtremities and esp. the ject resulting
in occl and g ~— called also Buerger's

disease.

throm-bo.arteritis \'thrim()bG+\ n [NL, fr. thromb- +
arteritis} ; inflammation of an artery with thrombus formation

throm-bo-blast \'thrimba,blast\ n [thromb- + -blast] : an
immature thrombocyte . .

throm-bo-cyte \-sit\ n -s {ISV thromb- -+ -cyte] i BLOOD
PLATELEX; alfo £ a cell having a similar function in clotting (as
2 spindle cell of some lower vertcbrates) - thyom-ho.cyt-ic
\ 1 szpsideik\

1z 1o crowd together in great numbers & move, pass, go, oF
d in molutud ~ing tox the station)

2 obs ¢ to press one's way agajost difficulties (as in forcing a
way through a crowd . <

athrong \'thrig\ adj [ME thrang, throng; akin to OE shringan
to press, crowd] X chiefly Scot  closcly packed ¢ CROWDED
2 chiefly Scot ¢ {itled with or fully engaged in work ¢ BUSY
3 chiefly Scot 3 closcly associated § INTIMATE

1throp:ple \"tbriipal\ n -s [ME throppill] chiefly dial : THROAT,
. WINDPIPE — used esp, of 2 horse; compare THROATLATCR

2!hmﬁﬂe \*\ v -ED/-mG/-s [alter, (influenced by Vrhropple)

tg} sthrol

s1le] chiefly Scot 3 THROTTLE
os-tle \’thrisal\ 7 -s [ME throstle, throstil, fc. O throstle
— more at TRUSH] 1 2 YTHRUSH 13 specif ¢ SONG THRUSH
2 a : an ovimoded [rame for spinning cottom from roving
b Brit = a worsted spinning frame

throstle cock n [ME rhrosiilcok, fr, throssil throstle + cok
cocl ' SONG THRUSH 2 > MISTLE TBRUSH .

throt \'thrzt\ chiz!ly Scot vor of THROAT )
1 -4 vb throttled; throttled; throtiling
ttles [ME throtelen, throtlen; fr. throte
¢ 10 seize and compress the throat of so as o
imped; breathing; breadly 3 to impede or check the
breathing of by any means $ CHOKE (2) £ to kill by such sction
or

vsed as a wora 1o the i o1 ngat or
vision by some opening or medium (must conduct its observa-
tions ~ the restless, dust-filled, and moisture-laden atinos~
phere —3.G. Vaeth) (learned to Jook at trees ~ the cyes of a
craftsman —W.F.Hambly) {looked ~ the window) (looked ~r
the telescoped (2) — used as a function word te indicate
movement by way of a specified channel or passage (went out
~ the kitchen) (walk across the platform, wait hotil a train
polls in, walk ~ this train to the next platform —A.C.Spector-
sky) @ — used 2s a function word to indicate passage be-
tween or among the separate or separable units of something &a
broad highway ~ overhanging palos —Rex Moorfoot) (a big
“whew” went ~ the audience —Dart Smith) e (1) — used as
a function word to indicate passaﬁc around or past ap obstacle
or impeding force (took the shock of the man's shoulder with.
out breaking stride, ran right ~ him —3rwin Sbaw) (2) ; with=
out stopping for 2 disregard of 2 PAST (drove ~ a red light)
{went~ a stop sign) {— used a5 2 funclion word to indicate
the change in the guality of certain speech sounds consequent
on the opening of the nasa) passages (speaks ~ the nose)
g — used as a function word to indicate the penctration of one,
sound by a fainter or more distant sound (tb¢ radio whined 5o’
Joud that it was a job to talk ~ it ~—~Rosc Macaulay) 2a (1) : by
means of ? by the help or agency of (he educated himsell ~
correspondence courses —Current Biog.) (this idea is some-
what more difficult to present ~ statistics —N.R.Heiden)
(2) 3 by the intermediary of : in the person of (speaking ~ the
h of its iltee on policy —Collier’s Yr.
Bk.) {speaking ~ ap interpreter) (3) — used as a function
word to indicate passage by an intermediary or Iransmission at
second hand (a2 conception of polilics derived ~ books) ¢has
gotten his knowledge of the country ~ the reports of travelers)
(4) — used as 2 function word 1o indicate descent from or ye-
ationship by means of o specified individual or group of indi-
viduals (the principal lines ... are those ~= four cclebrated
stallions —Dennis Crajg) (are relaled ~ their grandfather)
b 2 by reason of : on the basis of ; becavse of (farmers at first
xefused to use it ~ fear that 5t might poison the soil —dAmer.
Guide Series: N.J.) € 2 as a yesult of {now extinct ~ discasc —
R.N.Rudmose-Brown) (~ illness, he Jost the use of his fect
—Lovuise P, Kellogg) 3 2 :© along. the entire expanse of
. T ¢ #

3 ~ the pastora} couptry-
side —Budd Schulberg) b — used a5 a function word 10 indi-
cate movement from point to point within a

ding w broad expanse or

area (felt the earth wheeling ~ infinity —F.M.Ford) (he'd fly
~ the air with the greatest of ease, this handsosoe young man
on the flying trapeze —George Leybourne) ¢ — used as a
function word to indicate movement within a specified en-
vironment of exposure to a specified set of conditions {the
ive ,.. was ~ 2 radiant summer morning —Lucien Price)
{didn't you know that she’d 1ry 10 getit out of me, pulting me
~ hell —Hamilton Basso) 4 a : during the entire period of
{alt ~ the year) {~ life) — i nses Ty
study the whole summer ~) b : from the first to the Jast of
as an event, action, process) (remained standing ~ the
earthquake) {never rested ~ the entire campaign) (put him .~
paces) €210 and including {estimated 1o cosy $4235 million
for 1954 ~ 1957 —Wall Strees Jour,) A~ used as a function
word to indicate extension (as of an action or process) into
and 1o the end of a specified period ¢has decided to prolong
h:.; visit ~ the .weekend) {will conlinue construction ~ tbe
winter months) & 2 — used as a function word to indicate
completion or exhaustion of something {a rapid reader who
en known 10 go ~ three books in 2 morning ~~Currens
Biog.) {went straight ~ the brandy and even then had not had
enough to drink —Jean Stafford) (went ~~ a fortune in one
year) b (1) — used as a function word to indicate completion
of a'stage in a process or caurse of development (passing ~
nature to eternity —Shak.) {many things only just ~ the proto-
type stage —Bertram Mycock) (2) — vsed as 3 function word
to indicate a specificd quantily, extent, or angle of change or
movement {the heat required 10 yaise one pound of water ~
1° F. —S.F.Mason) (the airplane would roll or pitch very
slowly ~ several degrees of rotation —H.G.Armstrong) ¢ —
used asa | ion word to indi of a desired or
successful outcome or result of a process, acutvity, or ex-

ﬁﬁence {got ~ his final cxaminations) (got ~ the ordeal of
speech) d—used asaf word to ind; 13
tion or fon of th

e requi for p or :g-
proval by a group or official body Sgol bis application ~ the
comumittce) {got the bill ~ the legislatore,

2thro; also thxm \"\ ady [ME thurgh, thurh, thruh, through,
is. OF thuruh, thurk, prep,] 1 a ¢ {rom one end or side to the
other by g:ssmg into the inner part or srnc: (jealousy pierced
et ~).-b ¢ over the whole distance & all the way to a destina- .
tion (always buy ~ to your farthest destination —Richard
Joseph) (the next train gocs ~ to New York) ¢€¢in diameter
{a trec measuring twelve inches ~) 2 a : from beginning to
end ¢ along the whole of 2 planned or required course or
process {do you read books ~ —Samuel Johnson) ¢heard'the
speech ~ without interrupling) D ¢ 10 the very end : to com-
pletion, conclusion, or accomplishment (were determined to
see it ~ at whatever cost —D.W.Brogan) (think it ~) (follow
—vﬁ 3 1 1o the core ¢ COMPLETELY, THOROUGHLY — vsed only
following an adjective or participle {the rain s over, but I am

b 2 to suppress or prevent or binder ¢ T
other activity of by choking constriction $ bnntghunder severe
check or control (might not such regulation ~ the freedom of
science —John Dewey) 2 obs : to utter brokenly as if hal
d-3az10 the flow of' (as steam to an
- engine) esp. by a throttle valve b to reduce the speed of (as
an engine) by such means — often used with down (shrottled
the car down to' 20 miles an hour) — compare GOVERN 2b ~ ¥i
10 have the throat obstructed so as to be in danger of suffoca-

tion- 3 CHOKE SYN see SUFFOCATE - .

2throtite \"\ x -s Iperh. alter. (influenced b{ throttle) of
hropple] % a 2 THROAT } b : TRACHEA } * 2 Lthrotile yaive]
@ $ THROTTLE VALVE b & THROTTLE LEVER —— at full throitie
s with the throttle valve set at its widest opening : at full speed

throttiebottom \"e»ur\ 2, usu cap [alter Alexander Throttle-
bottom, character in the musical comedy Of Thee I Sing (1932)
b{ George S, Kaufman b1899 & Morris Ryskind 51895 Am.
pla

adj

throm-bo.cy-to-pe.nja \,thrimbs,s1d-5'pene\ n -s [NL, fr.
sV Ihrombacyfe’ + -0~ + NL -y:';i;] :o g:rsist:nt S ;
the number of blood ] dated with ) hagi
con

Y Jzan incpt and futile person in public

usy,
ditions — compare PURPURA 1 — Throm:b to-p!
sestoctpenik ad) ”
thrombocytopenic Purpura n : PURPURA BEMORRHAGICA 1
throm-bo-Cy-£0-poi-e-Sis \,ws,ex,poi‘esds\ n [NL, fr, ISV
“thrombocyte + -0- + NL -pnim‘:fl 3 the production of blood
latelets from megakaryocytes typically in the bone -marrow
throm-bo.cy.10.51S \ thriimbs s1't&s3s\ »; pl thrombocyto-
ses \#to,sez\ [NL, Ir. ISV thrombocyte + NL -osis] : in-
cxl::éle ;nd esp. abnormal increase in the number of blood
e N
om-bo.em-hol-ic \ithcimbGem,bilik\ adf [ISV thromb- +
-embol: + -icY : marked- by or associated with thromboem-
bolism {~ discase) (a ~ syndrome)
throm.bo-embolisma \ithrim(,)bS+\ » Lthromb- + embolism)
< the blocking of a blood vesset by an embolus that bas broken
away from 2 thrombus at jts site of [ormation
throm-bo.gen \'thrimbojso\ 5 -s [ISV thromb- + -gen] 2 PRO-

THROMBIN
th +bo-gen.ic \}th i\ adf [1SY thromb- + -genic)
2 tending to produce a thrombus
throm.ho-kinase \Itbrdm(,)b5+\ n LISV thromb- + kinasel
2 THROMBOPLASTIN
throm-bon \ theimbon\ n -5 [thrombocyte + -on (ax in plank-
on}] t the entire body of blood platelels and their precursors
that constitte 2 distinct organ of the body .
throm-bo-pe.-nia \, thrinbo'peade\ n -5 [NL, Ir. thrombd- +

or stultifying control (a ~ on the daily press,

throtile 1ever n : 2 pedal or lever that controls a throttle valve

throt.tlesman \'scman\ 5, p/ throttlemen {2throttlc + mon.
2 one stationed at or in immediate control of a throttle valve

throt-tier \'thrid-*la(r)\ » -s & onc that throttles

tirottle valve n [3throftle + valve] : 2 valve designed to
regulate the sopply of 2 fluid (as steam or gas and air) to
an engine and operated by a handwheel, a lever, or auto-
matically by,a governor; esp : the valve in an interpat-combus-
tion engine incorporated in or jnst outside the carbaretor and
controlling the volume of vaporized fuel charge delivered to
the cylinders

throtfling bar n [hrottling (fr. pres. par€. of Vthrottic) + bar]
% a bar of varying cross section that contrals the flow of the
ligvid past the piston in some types of hydravlic recoil brakes

throttiing governor » & an automatic governor on a tbrottle

office -
AVTRAN ng’rlvrolll: + hold]s a vxc)xom. strangling,

vaive

1hrough also thrm \"thrU\ prep [ME thurgh, thurh, thruh,
through, 1x. OE thuruk, thurh; akin to OHG duruh, durh
through, Gotb thairk, L trons across, beyond, Skt riras through,
across, tarati he crosses over — more at TERM] 1 2 (1) — vsed
85 a function word to indicate penetration of or passage within,
along, or across an object, substance, or space uso. from one
side or surface to the opposite one {sawed ~ the board) ?nl a
bullet ~ his hat) (the oars cul ~ the waterd (2) —used asa
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soaked ~ —Ellen Glasgow) ¢returned to the honse chilled ~
by the —H.E Scudd f

posu wet ~) 4 ¢ into the open

reeption {when the sirong emotion did actually break

~ —H_A.Qverstreet) .

Sthrongh also thru \“\ adf 1 2 : extending or passing from
one end or surface to another {a ~ mortise) {(»~ ventilation)
b (1) : admitting free or continuous passage $ not interrupted
or obstructed ¢ DIRECT {a ~ road) (a~ route) (2) alfording
sight of way ¢t at a point of issvance from 2 substance or
channel (that rain ;cppcd things up . .. corn and beans are ~
—H.R.O"Bricn) ¢ going Irom point of origin 1o destina-
tion without change or resh and olten lving more
than one camier {~ train) (~ trailer) b : of or relaling to
such movement {a ~ 1ate) (a ~ bill of lading) (a ~ ucl_c:t)
3 a ¢ arrived at or ac i {the patient

receives his treatment and then is ~ except for follow-u

—Jour. Amer. Med. Assoc.) {is almost ~ with his studies,

D ¢ having no further value, steength, or resources & no longer

wseful or wanted : done for ¢ FINISHED (nor can you ever be
quite suze when a man is ~—Elmer Davis) (you are ~, you're

finished, your nerves arc shot ~Barnaby Conrad) ¢ § having
no further concern & DONE (he was ~ with school ar;d he was

~yritp f:)mily—lobn Dos Passos) (~ with gambliog) {~ with

nKing,

athrongh \"™\ a -5 [3through] 1t 12 pl
s ja) that falls th h hi)

8! (as a screen or sieve);
specif < the material that passes through 2 sicve during the
{xroccss of milling flour N
Sthrongh \"thrUk\ » -s [ME thrughe, throgh, through coffin
through stone, fr. OE fharih pipc, trough, coffin; alan to oN
hrg trough 1 chiefly Scot © 1YBROUGH STONE

f
Mhrongh and throngh prep LME3R ¢ repeatedly through : in at

one side and out the other side of (thy siander hath gone
through and through her heart —Shak. . .

2¢hrough and through odv {ME]J 1 :in every possible way or
aspeet ¢ to the fullest exient ¢ THOROUGHLY (was through and
through a libera), a democrat, and a republican ~Oscar
Bandiin) 2 2 all the way through 2 from onc end to the other
<a thunderstorm that drenched them through and through

throngh-and-through Coal \'es's-\ n, Brif T RUN OF MINE

throngh 21¢h » : an arch through a heavy wall

throngh bolt p : a bolt passing through all the thicknesses ot
layers which it binds or in which it is lixed and madc fast by 2
not at the end opposite the head

turongh bond z £ 2 transverse bond forwed by 2 member that
extcods crosswise through the wall
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THROUGH

» Through By means of, in consequence of, by rea-

son of; in, within; over; from end to end, or from one
side to the other, By the intermediary of; in the name
or as agent of; by the agency of; because of. Great
Atlantic & Pacific Tea Co. v. City of Richmond, 183
Va. 931, 33 S.E.2d 795, 802, “Through” is function
word capable of several meamngs depending on its use;
it may indicate passage from one side to another,
means of communication, or movement from point to
point within a broad expanse or area. State v, Smith,
Mo, 431 S.W.2d 74, 78.

G. durch, bis einschiieBlich; mnerhalb namens, in
Vertretung.
. por-medio de; del pnncnplo al fin; a través; de un lugar
aotro.
au movyen de; par 'entremise de; par suite de; dans; 2
travers.
per mezzo di; tramite; a causa di; in; attraverso.

» Through bill of lading  One by which a railroad
contracts to transport over its own line for a certain
distance carloads of merchandise or stock, there to
deliver the same to its connecting lines to be trans-
ported to the place of destination at a fixed rate per
carload for the whole distance. Embodies undertaking
to be performed in part by persons acting as agents for
issuer. U.C.C. §7——302

That species of bill of lading which is used when

more than one carrier is required for shipping.

G. durchgehendes Konnossement 1,
Durchkonnossement, Transitkonnossement,
Durchfuhrkonnossernent.

S. conocimiento m de embarque utilizado cuando el
transporte es efectuado por més de un agente.

F. connaissement m utilisé lorsque plus d'un
transporteur effectue le transport.

1. polizze f di carico usata quando pit di un vettore
effettua il trasporto.

* Through lot A lot that abuis upon a street at each
end. .

G. durchgehendes Baugrundstiick #.

8. lote m que va de calle a calle,

F. lot m qui va de rue a rue.

I, particella f che va da una strada all’altra.

*Throw out  To ignore (e.g. a bill of indictment) or
- dismiss a cause of action,

G. verwerfen, als unzuldssig zuriickweisen.

S. desechar o declarar sin lugar una causa.

F. ignorer ou rejeter une cause d'action.

I.- ignorare o rigettare una causa di azione.

» Thrusting  Within the meaning of a criminal sta-
iute, is nol necessarily an attack with a pointed
‘weapon; - it means pushing or driving with force,

- whether the point of the weapon be sharp or not.
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G. stachen, {auf jmdn mit spitzem Gegenstand)
zustoBen, auf jmdn einstechen. ’

S. ataque s con un arma punzante,

F. attaque faveg une arme pointée,

l. attacco m con un’arma appuntita,

] Tlck A colloquial expression for credxt or trust;
credit given for goods purchased.

-G. Anschreibenlassen z, Hikchen x, Kredit m.
S. credito m; fiado m1.

F. credit m.

I. creditom.

«Ticket In contracts a slip of paper containing a
certificate that the person to whom it is issued, or the
holder, is entitled to some right or privilege therein
mentioned or described; such, for example, are raii-
road tickets, theater tickets, _pawn tickets, lottery
tickets, etc.

Citation or suminons issued to violator of motor
vehicle law.

In election law, a list-of candidates for particular
offices 1o be submitted to the voters at an elecuon'
ballot. See also Citation.

G. Fahrkarte f, Zettel m, Karte f, Billet n, Strafzettel m,
Berechtigungsschein n1; geblhrenpflichtige
Verwarnung f; Wabhlliste /.

--——=8. billete m; multa f; lista f de candidatos a una aleccion;

escrutinio m.

billet m; amende £; liste f des candidats & une
élection; scrutin m,

biglietto m; multa f; lista f di candidati 8 una elezione;
scrutinio ».

» Ticket of leave  In English law, a license or permit
‘given to a convict, as a reward for good conduct,
_particularly in the penal settlements, which allows him

to go at large, and labor for himself, before the
expiration of his sentence, subject to certain specific
conditions and revocable upon subsequent misconduct.
English equivalent of parole.
[BRITISH] : :

G. Urlaubsschein m, vorldufiger Entlas;ungschein m aus

der Haftanstalt.
S. libertad f condicional.
F. liberté f conditionnelle, *
. tiberta fvigilata.

» Ticket-of-leave man A convict who has obtained
a ticket of leave,
[BRITISH]
G. bedingt Entlassener m.
S. beneficiario m de la libertad tondicional.
F. béneéficiaire m de la liberté conditionneie.
l. beneficiario 7z delia libert3 vigitata, )

s Tidesmen In English law, are certain officers of

the custom-house, appointed to watch or attend upon .

ships until the customs are paid; and they are s0 call




