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I. INTRODUCTION

Verizon Northwest, Inc. ("Verizon"), pursuant to RCW 34.05.526

and 34.05.570(3), seeks an order reversing the Order of the trial court and

setting aside the Order of the Washington Employment Security

Department ("the Department") affirming Summary Judgment in favor of

claimants in the Matter of the Unemployment Compensation Benefits of

Former Verizon Employees, OAH Docket No. 02-2004-41252, dated

December 23, 2004 (the "Order"). Decisions handed down by both this

Court and Division II make clear that the Order cannot stand.

Over two hundred sixty former Verizon employees took advantage

of Verizon's Voluntary Separation Program for Management Employees

("MVSP"), a wholly voluntary plan which offered generous pension and

severance benefits for management employees who opted to participate.

No aspect of the MVSP was ever mandatory: Verizon had no targets for

reducing its employee force and had no plans to involuntarily reduce

management employees in Washington following MVSP, and actually

posted and filled management positions while claimants were still

employed.

The MVSP does not satisfy the criteria set forth in WAC 192-150-

100, which creates a narrow exception to the statutory proscription against

the award of unemployment benefits for a voluntary quit. Should the
Seattle-3375717.2 0010932-00031 1



Court determine that the Department's interpretation of WAC 192-150-

100 is correct and that the former Verizon employees were entitled to

unemployment benefits, Verizon further petitions this Court pursuant to

RCW 34.05.570(2) for an order vacating and declaring invalid WAC 192-

150-100 and the Department's adoption of that interpretive rule.

II. ASSIGNMENTS OF ERROR

A. The Commissioner's conclusion that Broschart is

distinguishable is not supported by substantial evidence. Broschart v.

Empl. Sec. Dep't, 123 Wn. App. 257 (2004).

B. The Commissioner's conclusion that Verizon's MVSP was

"implicitly an involuntary one" is both an erroneous application of the law

and not supported by substantial evidence.

C. The Commissioner's conclusion that "the reduction in force

was inevitable" is not supported by - indeed, is contrary to - substantial

evidence.

E. The Commissioner's conclusion that Verizon took the

"final action" required by WAC 192-150-100(c) by "...selecting the

employees to whom the announcement was made, and then in

automatically accepting the employees' participation" in the program,

"while retaining the power to reject those employees who were not

Seattle-3375717.2 0010932-00031 2



eligible for such participation" is both an erroneous interpretation of the

law and not supported by substantial evidence.

E. Alternatively, if the Court finds WAC 192-150-100(1)

applicable to the completely voluntary prograrn at issue here, the Trial

Court erred by concluding that the Department did not exceed its. statutory

authority in adopting the rule.

F. The Commissioner erred by failing to apply RCW

50.12.050 and WAC 192-16-009 to find that claimants' quit was

"voluntary" and not for "good cause."

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

A. Is the mere use of the term "reduction in force" in an

announcement to employees sufficient to transform a purely voluntary

severance incentive program into a mandatory, involuntary program?

B. Is the requirement of a written announcement of inevitable,

planned layoffs in WAC 192-150-100 satisfied by an implied notice that

future layoffs might or might not occur?

C. Does an employer's initial determination - made at the

outset of a voluntary separation program - that a large group of

employees, but less than its entire workforce, is eligible for the program

have the same legal effect as retaining the authority to deny an eligible

Seattle-3375717.2 0010932-00031 3



employee the right to participate in the program, after the employee

volunteers?

D. Does an employer's automated electronic confirmation of

an employee's voluntary acceptance of an offer to participate in such a

program constitute the final action of "acceptance" by the employer of the

employee into the program?

E. If the Commissioner correctly applied WAC 192-150-100

to the wholly voluntary program here, is the regulation a permissible

interpretation of RCW 50.20.050, which disqualifies claimants from

benefits when they leave work "voluntarily without good cause"?

IV. STATEMENT OF THE CASE

In the fall of 2003, Verizon implemented a Voluntary Separation

Program for Management Employees ("MVSP") that provided enhanced

separation and pension benefits for a large group of management

employees to incent them to retire or leave the company on a voluntary

basis between October 1 and November 15, 2003. The MVSP was part of

a nation-wide offering made in many Verizon entities including those in

Washington. ' CR 933, Declaration of Sharon Hankins, ¶ 3.2 This

' In fact, another court recently rejected the claims of other former Verizon
employees who accepted the MVSP offer under a Pennsylvania statute requiring "cause
of a necessitous and compelling nature," reasoning that no management employee told

(...continued)
Seattle-3375717.2 0010932-00031 4



program was offered at this time because of specific concerns Verizon had

about managing its business. Specifically, in 2004 certain retirement

protections enacted when Bell Atlantic and GTE merged to create Verizon

were due to expire. Consequently, Verizon feared that an increasing

stream of employees would retire throughout the year, leading to a long

period of disruption. Verizon anticipated that an incentive program would

cause employees considering retirement or separation to do so at once, and

thus minimize the disruption over time. CR 933-34, Hankins Decl., ¶ 4.

On September 17, 2003, Verizon, through its Human Resources

Department, sent an e-mail addressed to "All Management Employees

<distribution.list@verizon.com>" informing these employees that Verizon

had developed a "Voluntary Separation Program for Management

Employees that provides enhanced separation and pension benefits for

employees who volunteer between October 1 and November 14, 2003." 3

CR 934, 939-40, Hankins Decl., ¶ 5; Exhibit A. While the Management

(...continued)
the claimants they would be laid off if they did not volunteer for the MVSP, and that the
employee's fear of job loss was speculative. Johnson v. Unemp. Comp. Bd. of Review,
869 A.2d 1095 (Pa. Comrnw. Ct. 2005), appeal denied, 889 A.2d 90 (Pa. 2005).

2 Citations are to the Commissioner's Record ("CR") where the clerk of the
superior court transmitted the original record certified by the administrative agency
pursuant to RAP 9.7(c), to the Clerk's Papers ("CP"), and to the Report of Proceedings
("RP").
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Voluntary Separation Program was open to employees of most Verizon

business units4 , Verizon took pains to emphasize that it was a voluntary

program, aimed at employees "who are considering retiring or leaving the

company." CR 934, 940, Hankins Decl., ¶ 6; Exh. A. Under the MVSP,

Verizon had not reserved the right to accept or decline participation in the

MVSP by any eligible employee; there were no restrictions or caps on the

number of participants. CR 935, Hankins Decl., ¶ 13.

This was the first communication by Verizon to its management

employees regarding the voluntary program. CR 924, Levesque Decl.,

¶ 4. While Verizon had announced plans to reduce its total workforce

nationwide by 5000 management and non-management employees in 2003

- out of a total workforce at the time in excess of 220,000 - most of that

5000 target had been achieved before the MVSP was announced. CR 936,

Hankins Decl., ¶ 18. As of September, 2003, Verizon had no plans to

reduce its workforce in Washington. Id., ¶ 19. Indeed, between

September 2003 and November 17, 2003, Verizon posted and filled 37

(...continued)
3 Whenever Verizon sent an e-mail as described herein, employees on leave of

absence were sent the notification via the U.S. Mail. CR 934, Declaration of Sharon
Hankins, ¶ 5 n.2.

a One business unit not participating in the MVSP was Verizon Wireless.
CR 934,949, Hankins Decl., ¶ 7; Exh. B, p. 5 ("The Program is not available to
employees in the following organizations: Verizon Wireless...."). Thus, the comments

(...continued)
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openings for management positions in the State of Washington alone.

CR 925, Levesque Decl., If 8.

Verizon prepared anticipated questions and answers as part of the

first communication. CR 934, 946-87, Hankins Decl., ¶ 7; Exhibit B.

These 43 pages of Q and A's contain the following statements:

a. The purpose of the program was to stimulate voluntary

management reductions and provide additional financial security to

eligible employees who volunteer to leave the company during the

volunteer period. CR 948, Q-and-A #1.

b. Verizon distinguished this voluntary separation program

from an involuntary separation. "Voluntary separation differs from

involuntary separation, where the company chooses to separate the

employee and releases the employee to pursue redeployment and/or

outplacement services immediately. In this voluntary program, the

employee is making the choice to separate from Verizon." CR 975, Q-

and-A #74. Under the heading, "Making a Decision," Q-and-A #61

stated, "While financial concerns may be paramount, deciding to leave

Verizon is a personal decision as well as a financial one. Ultimately, this

(...continued)
quoted by claimants from Denny Strigl, President of Verizon Wireless, at pp. 3-4 of
Claimants' Motion, CR 820-21, are wholly irrelevant.
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is a choice only you can make." Employees were told that if they felt

pressured to volunteer, they should contact their HR representative

immediately, because "[t]he program is purely voluntary." CR 972, Q-

and-A #65.

c. Although Verizon expected several thousand management

employees to take advantage of the program, Q-and-A #5, it did not set

any target or minimum number of employees who would have to accept

the program to preclude involuntary layoffs or reductions in force.

Claimants admit that, before the MVSP was announced, Verizon's CEO

had assured employees, in a public broadcast, that there would be no

involuntary layoffs for the remainder of 2003. CR 863, Schultz Decl., ¶ 6.

d. Employees were provided with an opportunity for financial

planning assistance by an outside financial planning firm which was

"prepared to answer [employees'] questions about [their] personal

situation and provide objective financial advice." CR 955, Q-and-A #25.

Financial planning meetings were also to be announced. CR 972, Q-and-

A #64.

e. Q-and-A #60 asks, "If I volunteer to leave Verizon, will I

be eligible for Unemployment Compensation?" The answer defers to the

various state employment security laws, and indicates,

Seattle-3375717.2 0010932-00031 8



the state agency may take into consideration any payments,
such as severance, pension, etc., as well as whether the
separation was voluntary or involuntary. Most states
disqualify applicants who leave employment voluntarily.. .
This separation program is voluntary, and there are no caps
or restrictions on the number of employees who can
volunteer. Verizon is offering many incentives, some of
which may entice employees to volunteer to leave Verizon
who otherwise may have continued to work for Verizon.
Each employee should evaluate his or her own personal
situation considering all of the program's options and
incentives, and the possibly that they may - or in most
cases, may not - be eligible to receive unemployment
benefits. An employee's decision is based on personal
circumstance and is strictly voluntary ... Unemployment
Compensation is not an absolute benefit, and the fact that
this is a voluntary program will disqualify employees in
most states.

CR 969-70, Hankins Decl., Exhibit B.

On September 22, 2003, Verizon sent an e-mail to the same

distribution list further explaining the program and providing names and

numbers of key contacts for more information. The e-mail introduced

Ayco Answerline, a third-party source of "objective information and

advice" about financial planning. CR 934, 989-92, Hankins Decl., ¶ 8;

Exhibit C. Ayco held a series of financial planning workshops at major

Verizon locations. CR 925, Levesque Decl., ¶ 5. Both of the claimant-

declarants, Keith Schultz and David Bauer, attended one of these financial

planning sessions. CR 925, 928, 930, Levesque Decl., ¶ 6, Ex. A & B. In
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those sessions Ms. Levesque introduced the Ayco representative. As part

of that introduction, Ms. Levesque reminded the employees to "keep in

mind that this is a voluntary program. You are free to make your own

decision. No one at Verizon will pressure you about your decision."

CR 925, 932, id., ¶ 7; Ex. C (emphasis in original).

On October 1, 2003, Verizon sent an e-mail to the same

distribution list announcing that the voluntary separation period had

begun. CR 935, 994-96, Hankins Decl., ¶ 9; Exhibit D. A Notification

Letter was available to each employee who was eligible to volunteer via

the company intranet, describing the severance, pension and other

benefits, and indicating, "If you decide to volunteer for the program, you

must submit the Volunteer form either electronically or by fax . . . by

November 14, 2003." CR 935, 998-1000, id., Exhibit E. Verizon's

program required accepting employees to execute a Separation Agreement

and Release. CR 935, 1002-06, id., ¶ 10; Exhibit F. The deadline to

volunteer was later extended for one day. 5 CR 935, 1008, id., If 11;

Exhibit G.

On November 14, 2003, Verizon sent an e-mail to All

Management Employees with the subject heading (which appears even

Seattle-3375717.2 0010932-00031 10



before the e-mail is opened), "ADMINISTRATIVE CLARIFICATION -

MANAGEMENT SEPARATION VOLUNTEERS CAN CHANGE

THEIR MINDS UNTIL NOV. 22, 2003." The body of the e-mail

indicated that Verizon would "honor ALL rescissions made until 11:59

p.m., Nov. 22, 2003." CR 935, 1011-12, id., ¶ 12; Exhibit H.

On November 17, 2003, almost one week prior to rescission

deadline, Verizon sent an e-mail to "All Employees" informing them that

because about 10 percent of Verizon's total employee base had chosen to

take advantage of the voluntary separation program, Verizon expected to

backfill some of the positions. CR 935-36, 1014-16, id., ¶ 15; Exhibit I.

In fact, that process had already started, with 37 management openings

posted before the rescission deadline. CR 925, Levesque Decl., ¶ 8.

Nationwide, 760 Verizon employees rescinded their voluntary elections.

CR 935, Hankins Decl., ¶ 14. Approximately 16,000 management

employees ultimately chose to take advantage of the voluntary program

and left the company on November 22, 2003. CR 936, id., ¶ 16. In

December, 2003, over 3,000 jobs were posted for recruitment nationwide.

CR 936, id., ¶ 17.

(...continued)
5 This extension was not because of any attempt to increase participation, but

because of an initial miscalculation of a legal deadline.
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Approximately 260 management employees nonetheless filed

unemployment claims in Washington after choosing to take advantage of

this wholly voluntary program. The Department initially issued

Determination Notices holding that the claimants were disqualified from

receiving unemployment compensation benefits pursuant to the voluntary

quit provisions of RCW 50.20.050; the Department subsequently reversed

itself and issued Redetermination Notices, holding the claimants were not

subject to disqualification. CR 84-817. Verizon appealed.

On September 30, 2004, Administrative Law Judge Christy

Gerhart Cufley approved claimants' motion for summary judgment which

was filed by Jon Rosen, an attorney representing 92 of the claimants. CR

63-83. December 23, 2004, Commissioner's Review Judge Rhonda J.

Brown affirmed the order. CP 58 - 83. Snohomish County Superior Court

Judge David A. Kurtz affirmed the Commissioner's Order on May 11,

2007, concluding - contrary to the holdings of this Court - that "by far the

most important [factor]" was that Verizon "use[d] the term, reduction in

force," transforming a wholly voluntary program into an involuntary

layoff. RP 3, 4, 8. The Judge also noted that although this case raised a

"close issue," based in part on "the equities," affirming the

Commissioner's decision was "the right thing to do". CP 55 - 57; RP 8, 9.
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V. ARGUMENT

A. Standard of Review.

In reviewing administrative action, the Court of Appeals applies

the standards of the Administrative Procedure Act (APA) directly to the

record before the agency. Valentine v. Department of Licensing, 77 Wn.

App. 838, 843 (1995) (citing Tapper v. Employment Sec. Dep't, 122

Wn.2d 397, 402 (1993) (citing Macey v. Department of Empl. Sec., 110

Wash.2d 308 (1988))). Because the Court reviews the same record on the

same basis as the Superior Court, findings of fact and conclusions of law

entered by the Superior Court are "superfluous." Id. at 844. The Court

reviews the findings and decision of the Commissioner, not the underlying

ALJ order. Tapper v. Employment Sec. Dep't, 122 Wn.2d 397, 405-06

(1993).

The Court is to grant relief from an agency order in an adjudicative

proceeding if it determines that the agency erroneously interpreted or

applied the law. RCW 34.05.570(3) (d). Legal determinations of

administrative agencies are reviewed under, an error of law standard which

permits a reviewing court to substitute its interpretation of the law for that

of the agency. Overlake Fund v. Shorelines Hearings Board, 90 Wn.

App. 746, 754 (1998) (citations omitted). The Court is also to grant relief

if it determines that the order is not supported by substantial evidence.
Seattle-3375717.2 0010932-00031 13



"Substantial evidence is evidence in sufficient quantum to persuade a fair-

minded person of the truth of the declared premises." Western Ports

Transp., Inc. v. Employment Sec. Dep't, 110 Wn. App. 440, 449 (2002)

(citations omitted). Although the Court gives deference to the agency's

legislative regulations, the Court owes no deference to the interpretive

regulation at issue here. Assoc. of Wash. Business v. Dep't. of Revenue,

155 Wn.2d 430, 446-47 (2005). Moreover, it is ultimately the Court's

responsibility to see that the rules are applied consistently with the

underlying policy of the statute. Safeco Ins. Cos. v. Meyering, 102 Wn.2d

385, 392 (1984).

The Employment Security Department has adopted the model rules

of procedure for administrative agencies adopted by the office of the

Attorney General. WAC 192-04-010. In turn, the Attorney General's

model rules prescribe a standard for summary judgment in administrative

proceedings very much like that employed by the superior courts: "A

motion for summary judgment may be granted and an order issued if the

written record shows that there is no genuine issue as to any material fact

and that the moving party is entitled to judgment as a matter of law."

WAC 10-08-135. This Court reviews a grant of summary judgment de

novo, assuming facts most favorable to the nonmoving party. Hartley v.
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State, 103 Wn.2d 768, 774 (1985). The standard for summary judgment is

high, "particularly for the Office of Administrative Hearings." CR 44,

ALJ Cufley, Tr. 44:9-15. Even where facts are uncontroverted, if

reasonable minds may draw different conclusions from them, summary

judgment is inappropriate. Chelan County Deputy Sheriffs' Ass'n v.

Chelan County, 109 Wn.2d 282, 296 (1987). Indeed, reasonable minds do

differ, at least as to the decision reached by the Commissioner in this case:

this Court and Division II recently interpreted the regulation at issue to

deny benefits on facts indistinguishable from those in the present case.

Employees of Intalco Aluminum v. Empl. Sec. Dep't, 128 Wn. App. 121

(Div. I, 2005); Broschart, 123 Wn. App. 257. Summary judgment against

Verizon is improper here and should be reversed; instead, Verizon should

be granted summary judgment in its favor.

B. The Verizon Voluntary Separation Management Plan was an
early separation incentive plan pursuant to WAC 192-150-
100(2), not a layoff or reduction in force contemplated by
WAC 192-150-100(1).

WAC 192-150-100 provides:

(1) You will not be considered to have been separated
from employment for a disqualifying reason when:

(a) Your employer takes the first action in the
separation process by announcing in writing
to its employees that:
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(i) The employer plans to reduce its work
force through a layoff or reduction in
force, and

(ii) That employees can offer to be among
those included in the layoff or reduction
in force;

(b) You offer to be one of the employees
included in the layoff or reduction in force;
and

(c) Your employer takes the final action in the
separation process by accepting your offer to
be one of the employees included in the
layoff or reduction in force, thereby ending
your employment relationship.

(2) This section does not apply to situations where an
employer modifies benefits or otherwise encourages
early retirement or early separation, but the
employer and employee do not follow the steps in
subsection (1)(a) through (c).

All of the requirements of WAC 192-150-100(1) must be met for a

claimant to qualify for benefits. Broschart, 123 Wn. App. at 268. The

Commissioner's conclusions that the first and third requirements were met

here are erroneous. 6

6 Moreover, nothing in the Regulation or the case law interpreting it suggest, as
the judge found, that any one factor is more important than the other. RP 3.
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C. The Commissioner's conclusion that Broschart is
distinguishable is not supported by substantial evidence.

In the only decision interpreting WAC 192-150-100(1) at the time

of the Commissioner's Order, Division II had announced that to qualify

for benefits, the claimant must prove the employer announced, in writing,

an "inevitable layoff or reduction in force." Broschart, 123 Wn. App. at

267. Analyzing the history of the rule, the Court explained that "the first

act" must be "the announcement of impending layoffs :.. [which were]

inevitable ... [The] program ... would ultimately lead to involuntary

layoffs. The question was not whether, but when." Id. (emphasis

supplied) (quoting Nielsen v. Emp. Sec. Dep't, 93 Wn. App. 21, 39, 44

(1998)). "The rule was to apply only when the layoffs or reductions in

force were inevitable, not where there was a potential for a layoff at some

unknown future time." Id.

Intalco, decided by this Court after the Commissioner's Order,

arose out of the same set of facts as were present in Broschart. Intalco,

128 Wn. App. at 125, 125 n.1. This Court agreed with Division II that

although the "voluntary severance options in fact achieved a reduction in

force, [it was] . . . not by means of layoff . . . defined as `the termination of

employment at the employer's instigation.' Id. at 128, 128 n.14 (citing

Black's Law Dictionary 90-6 (8 th ed. 2004)). Relying on the
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administrative history explaining the intended purpose of the rule, this

Court agreed that "[w]ritten announcement of layoffs fulfill the

inevitability requirement whereas potential future layoffs do not." Id. at

129.

In reaching her conclusion that the program in Broschart was

distinguishable from Verizon's voluntary separation program, the

Commissioner focused again on the fact that Verizon used the term

"reduction in force," whereas the employer in Broschart "simply told its

employees about an early retirement program and voluntary furlough

programs." CP 59, Order at 1. This is a distinction without a difference,

however: the employer there referred to. its program as a "voluntary

severance program," Broschart, 123 Wn. App. at 261, and the employee

relations administrator even referred to a "reduction in [Intalco's]

workforce." Intalco, 128 Wn. App. at 128. Similarly, Verizon referred to

its program as a "voluntary separation program" and a "voluntary

separation incentive." See, CR 939-44, Exhibit 14-A (September 17

electronic communication to employees), CR 989-92, Exhibit 14-C

(September 22 communication), CR 998-1000, Exhibit 14-E (October 1

communication) and CR 946-987, Exhibit 14-B (Verizon's 43 pages of

Questions and Answers about the program). There, as here, the internal
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memos "merely described ... voluntary options, which were not layoffs,

and the phrase `reduction of the work force' described a design to

encourage people to take early severance or early retirement." Intalco,

128 Wn. App. at 128. Broschart and Intalco make clear that the mere use

of the term "RIF" is not dispositive. "The voluntary severance options in

fact achieved a reduction in force, but not by means of layoff. The

documents were not the equivalent of a written layoff announcement."

Intalco, 128 Wn. App. at 128. See also Ortega v. Employment Security

Dep't, 90 Wn. App. 617 (1998) (denying benefits to participants in

voluntary reduction in force plan), review granted, 136 Wn.2d 1028

(1998), petition for review withdrawn, January 13, 1999. The Broschart

and Intalco Courts emphasized the voluntary nature of the program, not

the label affixed to it by the employer.

Verizon respectfully requests that the Court examine the entire

record, which establishes the voluntary nature of Verizon's program,

rather than focusing on isolated references to a "RIF." Just as in Broschart

and Intalco, Verizon did not provide a written notice that layoffs or

reductions were inevitable, Broschart, 123 Wn. App. at 260, Intalco, 128

Wn. App. at 129, or that if employees did not volunteer for the program,

they would be involuntarily terminated. Broschart, 123 Wn. App. at 270.
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As here, the employer emphasized that its severance program was

voluntary, Broschart, 123 Wn. App. at 261, and employees had seven days

to change their mind on whether to proceed with voluntary separation.

Broschart, 128 Wn. App. at 262, Intalco, 128 Wn. App. at 125. As here,

Intalco had no plans for involuntary layoffs, and although it mentioned the

possibility of losing 100 positions, and had already laid off 24 employees,

it had not decided on a specific number of people it wanted to accept the

voluntary separation offers. Broschart, 128 Wn. App. at 261, 270; Intalco,

128 Wn. App. at 124 - 25. As here, the claimants n Broschart and Intalco

failed to establish that the employer's program was involuntary, and

benefits were denied.

D. The Commissioner's conclusion that Verizon's MVSP was
"implicitly an involuntary one" is both an erroneous
application of the law and not supported by substantial
evidence.

The plain meaning of the regulation cannot support the conclusion

that Verizon's program was "implicitly" involuntary. CP 59, Order at 1.

To meet the "written announcement" requirement, the employer must

"announc[e] in writing to its employees that [t]he employer plans to

reduce its work force through a layoff or reduction in force." WAC 192-

150-100(1)(a)(i) (emphasis added). The involuntary nature of the

reduction in force cannot be implied; it must be made explicit. Broschart,
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123 Wn. App. at 260 (employer "did not provide a written notice that

layoffs or reductions were inevitable"). Any interpretation that transforms

the regulation's requirement for a written notice of an involuntary

reduction in force into an implicit notice that a layoff might or might not

occur is an erroneous application of the law. "Reading [former WAC 192-

16-070] 7 to require a claimant to "involuntarily volunteer" results in an

absurdity unsupported by the administrative rule ...". Ortega, 90 Wn.

App. at 625 (1998). Where, as here, the employer never stated that if

employees did not volunteer for the program, they would be involuntarily

terminated, the program was voluntary, and benefits were not payable. Id.

at 270.

The Commissioner viewed Verizon's September 17, 2003

electronic communication to its management employees, CR 939-944,

Exhibit 14-A, and the statements of its executive vice president found

therein, as evidence of the "coercion inherent in any involuntary reduction

in force." CP 60, Order at 2. The Commissioner accurately noted the

statements contrasted Verizon's voluntary program with its alternative, an

Although the rule applied in those Ortega, former WAC 192-16-070, was
substantially different than WAC 192-150-100, the Broschart court observed that Ortega
and Nielsen support the denial of benefits where the employees voluntarily elect to
participate in a non-mandatory program. Broschart, 123 Wn. App. at 268.
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involuntary program, under which employees might not be eligible for

separation benefits. The voluntary program was "better for morale, and

the organization rebounds faster than it would under an involuntary

program." CR 940, Exhibit 14-A at 2. Indeed, Intalco presented its

employees with just such a contrast. Intalco, 128 Wn. App. at 131

("Alcoa will not involuntarily terminate employees due to the curtailment,

but may design and offer a voluntary program for employee separation.")

There, as here, the fact that the employer acknowledged the difference

between a voluntary and an involuntary program does not create an

"atmosphere of inevitable layoffs." Id. Where, as here, the voluntary

program was presented as distinct from, and superior to, a program of

involuntary layoffs (which was never imminent), it is implausible to

conclude that coercion transformed the voluntary program here into a

mandatory layoff. The Commissioner's conclusion to the contrary is not

supported by substantial evidence.

Moreover, the vice president's statements, read in context, cannot

be read ' as "evok[ing] the coercion inherent in any involuntary reduction in

force." CP 60, Order at 2. The substantive portion of the communication,

which constitutes approximately three pages, contains no fewer than

eighteen references to the program's voluntary nature. Like the voluntary
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program in Broschart and Intalco, where employees were told that "times

were very uncertain," Broschart, 123 Wn. App. at 262, Verizon's

communication acknowledges Verizon's desire to "reposition itself to

remain successful," but it does not refer or even allude to future

involuntary layoffs. CR 940. The Court should not find coercion where it

did not exist.

E. The Commissioner's conclusion that "the reduction in force
was inevitable" is not supported by - indeed, is contrary to -
substantial evidence.

The Commissioner viewed Exhibit No. 144, an electronic

communication to employees dated November 17, 2004, as evidence that

the reduction in force was inevitable. CP 60, Order at 2. The

communication, sent two days after the final date to volunteer for the

program, quotes the vice chairman and president of Domestic Telecom as

saying, "These reductions are also the inevitable outcome of public

policies designed to artificially create competition at the expense of the

traditional phone business ..." CR 1015, Exhibit 144 at 2. Reading this

statement in context, however, leads to a different conclusion: "By

achieving this reduction through voluntary programs, we are doing the

right thing for our business and our employees." CR 1015, id. Again,

Verizon consistently characterizes the voluntary separation program as

what it actually was - voluntary. Moreover, an announcement that post-
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dates the entire program can hardly be construed as the employer's "first

action in the separation process" announcing involuntary reductions.

WAC 192-150-100(1)(a).

Remembering that this proceeding arose on cross motions for

summary judgment, the record as a whole contains the following

undisputed facts:

A. While Verizon had announced plans to reduce its total
workforce nationwide by 5,000 employees in 2003 - out of
a total workforce of over 220,000 - most of the 5,000 target
had been achieved before the 1VIVSP was announced.
CR 936, Exhibit 14, ¶18.

B. As of September 2003, Verizon had no plans to reduce its
workforce in Washington, and a week prior to the deadline
to volunteer, had begun backfilling positions. CR 935-36,
id. at 1115, 1119.

C. Verizon prepared and distributed 43 pages of detailed Q
and A's, including repeated assurances that the separation
program was completely voluntary. CR 934, 948, 950,
955, 972, 975, Exhibit 14, ¶7; Exhibit 14-B, Q & A #1, 5,
25, 65, 74.

D. Verizon assured employees in a public broadcast that there
would be no involuntary layoffs for the remainder of
2003, CR 863, Exhibit 10, ¶6, and assured employees that
"No one at Verizon will pressure you about your decision."
CR 932, Exhibit 13-C.

E. Verizon gave volunteering employees eight days to change
their minds and assured them that Verizon would "honor
ALL rescissions made." CR 935, 1011-12, Exhibit 14, ¶12;
Exhibit 14-H. Indeed, prior to the rescission deadline
Verizon notified employees that about 10% of the
workforce had chosen to take advantage of the voluntary
program and the Company would be backfilling some
positions. CR 935-36, 1014-16, id., ¶15, Ex. 14-I.
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The record is clear: Verizon never stated mandatory layoffs were

imminent or even planned - indeed, Verizon assured its employees of

precisely the opposite, that there would be no involuntary layoffs for the

remainder of 2003. That fact is undenied in the record of this summary

judgment proceeding. The fact that Verizon accepted all the employees

who volunteered to participate in the program does not lead to the

"inescapable conclusion that the employer would have involuntarily

reduced its workforce had not employees not participated," CP 60, Order

at 2; it simply establishes that Verizon disclaimed the power to reject any

employee who did volunteer. Moreover, the fact that Verizon backfilled

some of the positions left vacant by volunteers is clear evidence that

Verizon would not have involuntarily reduced its workforce had the

employees not participated.

F. The Commissioner's conclusion that Verizon took the "final
action" required by WAC 192-150-100(c) by "...selecting the
employees to whom the announcement was made, and then in
automatically accepting the employees' participation" in the
program, "while retaining the power to reject those employees
who were not eligible for such participation" is both an
erroneous interpretation of the law and not supported by
substantial evidence.

The Commissioner also erroneously interpreted the "final action"

requirement of WAC 192-150-100(1)(c) by conflating Verizon's broadly

defined initial eligibility determination, made at the announcement of the
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program, WAC 192-150-100(a) ("the first action") with an employer's

acceptance of an individual employee's offer to be one of those employees

included in the layoff or reduction in force, WAC 192-150-100(1)(c) ("the

final action"). CP 60, Order at 2. To meet the "final action" requirement,

an employer must retain the "power to decide which employees to accept

in the program." Broschart, 123 Wn. App at 268 (emphasis added).

However, if the employer "could not deny them the right to the program"

once employees accept the offer of voluntary separation, the employer

does not take the "final action," and the requirements of WAC 192-150-

100(1)(c) are not met. Broschart, 123 Wn. App. at 271. Because Verizon

did not retain the right to deny any eligible employee the right to the

program, it did not take the "final action."

Verizon did not "automatically accept" anything: it sent an

automatic electronic confirmation of receiving volunteers' acceptance of

the offer of voluntary separation. CR 847, Exhibit 6. Merely processing

"clerical paperwork is not the final action contemplated by the regulation."

Intalco, 128 Wn. App. at 130. "Under Washington law, an offer is

accepted and becomes contractually binding by the actions of a person

signing an agreement presented as an offer." Id. (citation omitted).

Because Intalco, like Verizon, retained no control over who volunteered to
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participate, once its offer was formally accepted by the employee, "the

deal was binding on Intalco. Under these circumstances, the employees

who accepted the severance package took the final action in the separation

process." Id. at 130.

WAC 192-150-100 is an interpretive rule that was not intended to

change the prior policy of the department. ("Section 201, chapter 403,

Laws of 1995, does not apply to this rule adoption. The proposed rule

clarifies, but does not change, existing policy and procedure." WSR 01-

04-082.) Thus the text of the former rule is instructive. Former WAC

192-16-070 provided,

A layoff or reduction-in-force will not be considered to be a
voluntary quit pursuant to RCW 50.20.050, if:
(1) The employer announced a layoff or reduction-in-force;

and
(2) The claimant volunteered to be one of the people

included in the layoff or reduction-in-force; and
(3) The employer determines which individuals are laid off

or released through a reduction-in-force; and
(4) the employer accordingly laid off or released the

claimant due to a reduction-in-force.

Ortega, 90 Wn. App. at 619 (emphasis supplied). It is evident from a plain

reading of the former regulation that it was the employer's determination

of which individuals would be released after the layoff is announced and

the claimant volunteered that was refashioned into the "final action"

requirement in the new regulation. An interpretation that conflates the
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"first action" with the "final action" is an erroneous interpretation of the

law.

The Commissioner emphasizes the fact that Verizon "selected" the

employees who were eligible to participate in the MVSP (the "first

action"). CP 60, Order at 2. But identifying a large group of employees

who are eligible for the voluntary program is not the same as taking the

final action. WAC 192-150-100(1)(a)(ii) calls for the employer to

announce "that employees can offer to be among those included in the

layoff or reduction in force." It does not say, "that all employees can

offer..." or "that every employee can offer to be among those included...".

In Broschart and Intalco, the employer offered the voluntary severance

program to all union or hourly employees. Intalco, 128 Wn. App. at 124-

125 ("Intalco reached an agreement with the union representing its

production and maintenance workers ... Intalco sent a memorandum to

hourly employees announcing three voluntary severance programs ..."). 8

Like Intalco, Verizon identified a large subset of its employees as eligible.

CR 939, Exhibit 14-A at 1 ("Almost all Verizon management and

nonunion employees"). The critical fact was that once the offer was made

8 Judge Kurtz acknowledged that the Intalco program was made available to
only hourly or union employees, but still concluded the program was "all-encompassing"

(...continued)
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to employees, the employer did not retain the power to decide whether to

accept an employee who volunteered. There, as here, "it was the

employee, not the employer, who took the final step toward separation by

signing the ... agreement." Broschart, 123 Wn. App. at 268. Verizon did

not reserve the right to accept or decline participation in the MVSP by any

of the eligible employees. CR 935, Exhibit 14, ¶13. The fact that Verizon

did not make the program available to every employee in the corporation

has no bearing on the fact that the employees, not Verizon, took the final

action to end the employment relationship.

Moreover, the fact that Verizon backfilled some of the positions

left vacant by volunteers is clear evidence that Verizon did not retain the

power to decide whether to accept an employee who volunteered. Had it

retained the power to take the "final action," it would have simply

declined applications by volunteers when it had reached its "target." The

Commissioner's conclusion that Verizon took the "final action" by

accepting volunteers' applications for early severance is not supported by

substantial evidence.

G. In the alternative, if the Court finds WAC 192-150-100(1)
applicable to the completely voluntary program at issue here,

(...continued)
and therefore distinguishable from Verizon's program. Nothing in the record supports
this distinction. RP 6.
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the Trial Court erred by concluding that the Department did
not exceed its statutory authority in adopting the rule.

The Court shall declare an agency rule invalid if it finds that the

rule exceeds the statutory authority of the agency. RCW 34.05.570(2)(c)

(emphasis added). The Employment Security Department is charged by

statute with administering the Unemployment Compensation Act. "The

commissioner shall administer this title. He shall have the power and

authority to adopt, amend, or rescind such rules and regulations ... as he

deems necessary or suitable to that end ...". RCW 50.12.010. But the

agency only has the authority that the Legislature grants it by statute;

moreover, "an agency cannot promulgate rules that amend or change

legislative enactments." Edelman v. Public Disclosure Comm'n, 116 Wn.

App. 876, 881-82 (2003), affirmed, 152 Wn.2d 584, (2004) (citations

omitted). "[Ain agency's rule that conflicts with a statute is beyond the

agency's authority and requires invalidation of the rule." Id. at 886

(emphasis added).

As noted supra and explained more fully in § V.G.3, the

Department promulgated WAC 192-150-100 to clarify, not modify its

position that voluntary participation in a non-mandatory layoff disqualifies

an employee from unemployment benefits. The claimants in this case

argue that the new regulation "clearly sets forth the reasoning in Nielsen,"
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apparently based on the addition of Nielson's "first and last step" idiom to

the regulation. This argument is implausible and cannot be credited for

the reasons set forth above; however, if the Court finds the Commissioner

correctly interpreted the rule, the result is that WAC 192-150-1.00 is

invalid, because it exceeds the Department's authority to promulgate rules

consistent with the statute it is charged with administering.

1. The Plain Meaning of the Statute

The plain meaning of RCW 50.20.050(1) 9 disqualifies claimants

from receiving benefits when "he or she has left work voluntarily without

good cause." RCW 50.20.050(1) (2003) (emphasis added).

In determining under this subsection whether an individual
has left work voluntarily without good cause, the
commissioner shall only consider work-connected factors
such as the degree of risk involved to the individual's
health, safety, and morals, the individual's physical fitness
for the work, the individual's ability to perform the work,
and such other work connected factors as the commissioner
may deem pertinent...

9 The statute was amended in 2003 by establishing criteria for claims with an
effective date before January 4, 2004, and those with an effective date on or after January
4, 2004. Ch. 4, Laws of 2003, Second Special Session. Because all of the claimants here
left employment in November 2003, RCW 50.20.050(1) (2003) applies to the claims at
issue here and the Commissioner's December 2004 decision. This Court has since struck
down § 4 of ch. 4, Laws of 2003, Second Special Session (and ch. 12, Laws of 2006) on
grounds that the enacting legislation violated our State constitutional subject in title rule.
Batey v. Emp. Sec. Dep't, 137 Wn App 506, 514 (2007). However the 2003 legislation
made no substantive changes to the statute as it applied to claims made before January 1,
2004.
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RCW 50.20.050(1)(c) (2003) (emphasis added). The statute defines

neither the term "voluntary" nor the phrase "work-connected factor."

Moreover, WAC 192-150-100 does not define the terms "layoff' or

"reduction in force." Where the statute does not define terms commonly

used by laypersons, a court may consult a dictionary for aid in interpreting

the statute. Western Farm Service, Inc. v. Olsen, 151 Wn.2d 645, 657

(2004) (Sanders, J., dissenting) (citing Am. Legion Post No. 32 v. City of

Walla Walla, 116 Wn.2d 1, 8 (1991); Rainier Nat'l Bank v. Bachmann,

111 Wn.2d 298, 303 (1988)).

Voluntary - adj. 1. proceeding from the will: produced in or by
an act of choice.

RIF - n. A process of reduction of personnel (as of a
government organization) esp. for reasons of economy....

Webster's Third New International Dictionary of the English Language,

(unabridged) c. 2002, Merriam Webster, Inc.

Layoff - n. A termination of employment at the will of
employer.

Black's Law Dictionary, 6th Ed. C. 1990, West Publishing Co.

Although the Nielsen court declined to read "involuntary" into the

definition of "layoff," 93 Wn. App. at 36, it would be redundant to do so:

there is nothing "voluntary" about termination that results from the will of

the employer, or the fact that an employer had implemented a "reduction
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of personnel" it employed. As the court in Ortega, Goewert, Broschart

and Intalco rightly observed, "layoff' means "involuntary layoff." Ortega,

90 Wn. App. at 624 (SVROF not a "true layoff); Goewert v. Anheuser

Busch, Inc., 82 Wn. App. 753, 758 (1996); Broschart, 123 Wn. App. at

267; Intalco, 128 Wn. App. at 128 (layoff or reduction-in-force means

involuntary terminations of employment).

2. The Purpose of the Statute

"When reviewing an unambiguous statute, we determine its

meaning from the statutory language alone; if a statute is ambiguous, we

may look to other sources." Superior Asphalt & Concrete v. Dep't of

Labor and Indus., 84 Wn. App. 401, 406 (1996), rev. denied, 132 Wn.2d

1009 (1997). Here, the purpose of the statute is to "prevent [the] spread

and lighten [the] burden" of "involuntary unemployment." RCW

50.01.010 (emphasis added).

The Employment Security Act was enacted to award
unemployment benefits to those unemployed through no
fault of their own. ... [W]hether the job separation is a
discharge or is voluntary, in order for a claimant to be
eligible for benefits, the act requires that the reason for the
unemployment be external and apart from the claimant.

Safeco, 102 Wash.2d at 392 (citing Cowles Pub'g Co. v. Department of

Empl. Sec., 15 Wn. App. 590, 593 (1976)). Where, as here, employees are

told that their employer will allow participation in a severance program
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which is not a mandatory plan, the employees' decision to resign is for

personal reasons, not reasons "external and apart from the claimant."

The commissioner erroneously interpreted the phrase
`reduction-in-force' to include all situations in which an
employer reduces the number of its employees, not the
`involuntary' situations required under RCW 50.20.050.
The employer must announce a layoff or a reduction-in-
force, meaning involuntarily terminations of employment.
To hold otherwise would contravene the purpose of the
Employment Security Act of providing a source of income
to those workers who are unemployed through "no fault of
their own" and its purpose of reducing "involuntary
unemployment."

Ortega, 90 Wn. App. at 625 (quoting Goewert, 82 Wn. App. at 758).

3. WAC 192-150-100 is not a "change in position" from
the Department's earlier regulation - RIF still means
"involuntary RIF."

The Department promulgated WAC 192-150-100 to replace former

WAC 192-16-070. Washington State Register 01-04-082, Proposed Rule

(February 7, 2001); Washington State Register 01-12-009, Permanent

Rule (May 24, 2001). The Department's announced position prior to

promulgation of the rule was that WAC 192-16-070 did not apply to

voluntary reductions in force because the employees had a choice to

participate. Ortega, 90 Wn. App. at 620, citing In re Marinkovic, Dept

Empl. Sec. Comm'r Dec. (2d) 848 (1995). In Marinkovic, the

Administrative Law Judge initially granted the claimant unemployment

benefits on the basis that she satisfied the elements of WAC 192-16-070;
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the employer and the Department appealed; and the Commissioner's

Delegate set aside the All's decision. Ortega, 90 Wn. App. at 619-20.

Clearly, the Department's position was that benefits were not properly

payable. This position had been ratified as the proper interpretation of

RCW 50.20.050 in Read, Goewert and Ortega. The anomaly, Nielsen v.

Employment Security Dept, 93 Wn. App. 21 (1998), rejected the

requirement that the announced layoff be mandatory and inevitable.

In announcing the proposed rule, the Employment Security

Department explained the need for a new rule:

Recent conflicting opinions by Divisions I and III of the
Court of Appeals [later citing Ortega and Nielson] have
resulted in confusion regarding how the current rule is to be
interpreted. The department proposes this rule to clarify
the conditions under which benefits will be paid to
individuals participating in an employer-instituted layoff or
reduction in force.

The proposed rule clarifies the department's position that,
when the first and last actions in the termination are taken
by the employer, the worker will not be considered to have
been separated from work for a disqualifying reason.

The new rule is similar to the existing rule, but adds
language clarifying that the first and final steps in the layoff
must be taken by the employer. Language is also added
clarifying that the rule does not apply in situations when an
employer modifies benefits in an effort to encourage early

Seattle-3375717.2 0010932-00031 35



retirement or staff turnover, but does not announce plans to
reduce the workforce.

Section 201, chapter 403, Laws of 1995, does not apply to
this rule adoption. The proposed rule clarifies, but does
not change, existing policy and procedure.

WSR 01-04-082 (emphasis supplied). The Department's announcement

that Section 201, Chapter 403, Laws of 1995 (the Regulatory Reform Act

of 1995) does not apply is instructive. WAC 192-150-100 was exempt

from the Regulatory Reform Act only because it was intended to "clam

language of a rule without changing its effect." RCW 34.05 .328(5)(b)(iv)

(emphasis added). This unambiguous statement can have either one of

two meanings. If WAC 192-150-100 does change the effect of WAC 192-

16-070, then the new rule was adopted without compliance with the

Regulatory Reform Act, and it is therefore invalid. RCW 34.05.570(2)(c).

Alternatively, the Department's statement meant what it said and WAC

192-150-100 did not change existing policy. In either event, the

Department's "clarification" of its policy by enacting WAC 192-150-100

did not modify the requirement that the employer announce a mandatory
1
°

layoff or reduction in force. As the Intalco court observed, "The

1o Indeed, any other finding would render the new regulation invalid, for the
reasons identified in Section B(1) above.
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requirement of a writing is recent. Former WAC 192-16-070 (1993)

required only that the employer announce a layoff. [The 2001]

amendment require[ed] that the layoff announcement be made in writing."

Intalco, 128 Wn. App. at 127. Thus the 2001 regulation added the

requirement of a writing: it did not change the requirement that the layoff

be mandatory.

Just as the 1993 promulgation of WAC 192-16-070 did not expand

the statutory obligation to pay unemployment benefits to employees who

participate in a voluntary early retirement program or voluntary reduction

in force, the 2001 promulgation of WAC 192-150-100 did not expand the

obligation. Under any of the regulations interpreting RCW 50.20.050, a

voluntary resignation disqualifies the claimant from unemployment

benefits unless the resignation is pursuant to an employer's mandatory

layoff or reduction-in-force.

4. No deference owed to the Department's statutory
interpretation

The Court need not accord the Department's admittedly

interpretive rule special deference. Although the courts give weight to an

administrative agency's legislative rules, interpretive rules are not subject

to the same degree of deference.

Therein lies the true difference between interpretive and
legislative rules: their effect on the courts. Legislative rules
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bind the court if they are within the agency's delegated
authority, are reasonable, and were adopted using the
proper procedure. Interpretive rules, however, are not
binding on the courts at all: Reviewing courts are not
required to give any deference whatsoever to the agencies'
views on that subject [correctness and desirability of the
agencies' interpretations]. Legislative rules therefore have
greater finality than interpretive rules because courts are
bound to give some deference to agency judgments
embodied in the former, but they need not defer to agency
judgments embodied in the latter.

[Interpretive rules] are not binding on the courts and are
afforded no deference other than the power of persuasion.
Accuracy and logic are the only clout interpretive rules
wield.

Assoc. of Wash. Business, 155 Wn.2d at 446-47 (emphasis added)

(quotations, citations, footnotes omitted). By the Department's own

admission, WAC 192-150-100 is an interpretive rule that was not intended

to change the prior policy of the department. Thus the Court must focus

on the meaning and purpose of the statute, and may consider the

Department's interpretive rule as persuasive only insofar as it is a logical

interpretation of the statute.

The Courts have cast doubt on the validity of the predecessor

regulation, WAC 192-16-070, when the Department interpreted it to allow

for benefits to a claimant who participated in a non-mandatory reduction

in force. In Goewert, the Court did not reach the question of whether the
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Department was within its authority to enact WAC 192-16-070, but noted

that a regulation that grants benefits to claimants disqualified by statute

would be invalid. Goewert, 82 Wn. App. at 758. The Ortega Court, in

rejecting the claimants' arguments that they left employment involuntarily

because they were unsure of their future with the company, reasoned that

deference to interpretative administrative regulations must yield to an

interpretation that is consistent with the underlying statute. Ortega, 90

Wn. App. at 622. In upholding the Department's denial of benefits, the

Court concluded, "The Department's interpretation that WAC 192-16-070

creates only a narrow exception [to the rule that a voluntary quit

disqualifies claimant from benefits] is consistent with the statutory policy

that employees who leave work `voluntarily without good cause' are

disqualified from unemployment benefits." Id. at 626.

Judge Kurtz rejected - without analysis - Verizon's argument that

if the interpretive regulation here was properly applied, it is an invalid

exercise of the Department's authority. RP 3. Verizon respectfully

requests this Court consider the plain meaning and purpose of the statute,

and follow the Legislature's command that regulations that exceed the

agency's authority shall be declared invalid. RCW 34.05.570(2)(c).
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A similar result was recently reached by the Appellate Division of

the Superior Court in New Jersey. In re Adoption of N.J.A.C. 12:17-9.6

by the State of New Jersey Department of Labor, Docket No. A-4026-

05T3 (N.J. Super. Ct. App. Div., August 1, 2007) (approved for

publication August 1, 2007) (attached as Appendix A). The court there

construed New Jersey's unemployment statute which, like Washington's,

disqualifies from benefits any person who "has left work voluntarily

without good cause attributable to such work." N.J. Stat. Ann. § 43:21-

5(a). The relevant state agency had promulgated a regulation that

expressly permitted benefits to employees who participated in a

"voluntary layoff and/or early retirement incentive policy or program in

effect during a reduction-in-force" so that another employee may continue

to work. N.J. Admin. Code tit. 12, § 17-9.6(a). The New Jersey appellate

division did not hesitate to strike down that regulation, "first and

foremost" because it permitted unemployment benefits to an employee

who left work voluntarily even though the employee had no reasonable

fear of an involuntary layoff. App. A, at 19-20. If WAC 192-150-100

achieves that result, this Court should similarly not hesitate to strike the

regulation down as inconsistent with the controlling statute.
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H. The Commissioner Erred by Failing to Apply RCW 50.12.050
and WAC 192-16-009 to Find that Claimants' Quit was
"Voluntary" and Not for "Good Cause."

Since WAC 192-150-100 does not apply (or is invalid), the

Commissioner should have applied the general rule enunciated in RCW

50.12.050 and WAC 192-16-009, which disqualifies claimants from

receiving benefits when their resignation was voluntary and not for good

cause. The claimants here voluntarily participated in Verizon's MVSP

and elected a sizeable monetary payout in lieu of continued employment.

Their reasons for electing this option were personal, not work-connected

factors as required by statute.

Under RCW 50.20.050(1), a worker may be disqualified from

receiving unemployment benefits if the commissioner determines he or

she voluntarily left work without good cause. Terry v. Employment Sec.

Dep't, 82 Wn. App. 745, 749 (1996). According to WAC 192-16-009, the

employee must satisfy three factors to establish good cause for a voluntary

quit: (1) that the employee left because of work-connected factors; (2)

that the factors were sufficiently compelling to cause a reasonably prudent

person to terminate employment; and (3) that the employee had exhausted

all reasonable alternatives to resigning (but the employee need not perform

futile acts). Terry, 82 Wn. App. at 749 (citing WAC 192-16-009).
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Participating in a voluntary reduction in force, alone, is not
a work connected factor, because the decision to leave work
was not "separate and apart from the claimant." A
compelling reason is one that "forces or constrains a person
to quit her employment against her will. Good cause must
be based upon existing facts as contrasted to conjecture,
and reasons for leaving employment must be significant.
Thus, mere uncertainty about an employment situation is
not good cause to quit.

Terry, 82 Wn. App. at 751. As explained in detail above, Verizon's

program was unambiguously voluntary, with no mandatory aspect to it.

There are simply no "work connected factors" are presented by claimants'

voluntary decisions to leave Verizon's employment. RCW

50.20.050(1)(c). As such, summary judgment for claimants is clearly

inappropriate -- but Verizon is entitled to judgment in its favor.

VI. CONCLUSION

For the foregoing reasons, Appellants respectfully request that this

Court reverse the trial court ' s Order Affirming the Decision of the

Commissioner of the Washington Employment Security Department.

DATED: August 13, 2007.

STOEL RIVES LLP
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Mukilteo, WA 98275-5176

Jennifer L. Dowling
3043 - 14th Avenue West, #B
Seattle, WA 98119-2095

Fonda K. Downs
9592 Samish Island Road
Bow, WA 98232-9350

Gregory J. Eitelberg
1805 - 83rd Avenue SE
Everett, WA 98025-1741
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Sheree L. Elmendorf
15002 Westwick Road
Snohomish, WA 98290-6149

Roger M. Farrar
3171 Mountainview RD
Chewelah, WA 99109-9661

Steve J. Fontaine
3120 South Sunnybrook Court
Spokane Valley, WA 99037-8345

Donald J. Franks
6417 - 158th Street SE
Snohomish, WA 98296-4637

Sterling H. Gibson
11014 - 19th Avenue SE
PMB #314
Everett, WA 98208-5132

Marla J. Giese
Post Office Box 1064
Rathdrum, ID 83858-1064

Kenneth F. Faircloth
1130 Appaloosa Way
Richland, WA 99352-9632

William C. Fisher
22430 - 40th Drive NE
Arlington, WA 98223-9070

Floyd C. Foster
13605 - 69th Avenue Court East
Puyallup, WA 98373-8716

George C. Fuller
12290 Village View Drive
Leavenworth, WA 98826-8712

Terri L. Gibson
11014 - 19th Avenue SE, #314
Everett, WA 98208-5132

Joye M. Gill
6018 North Argonne Road
Spokane, WA 99217-9665

Keith P. Green
19143 Seventh Avenue NE
Shoreline, WA 98155-2123

Scott S. Haeger
15506 - 146th Avenue SE
Snohomish, WA 98290-6744
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Rodney D. Hagge
14111 Third Drive SE
Everett, WA 98208-7308

Larry M. Henderson
11626 Meridian Place SE
Lake Stevens, WA 98258-9214

Thomas W. Higdon
15811 - 39th Avenue Court East
Tacoma, WA 98446-3040

Curtis D. Hill
12221 NE 142nd Place
Kirkland, WA 98034-1451

Corine M. Hoiness
3348 Olympia Way
Longview, WA 98632-4351

Ellen A. Home
12332 - 39th Avenue SE
Everett, WA 98208-5600

Tim Harris
2827 - 151st Place SW
Lynnwood, WA 98037-2496

Sue J. Hicks
15914 - 198th Place NE
Woodinville, WA 98077-9428

Lynda A. Hildebrant
29680 South Skagit Highway
Sedro Woolley, WA 98284-8638

James C. Hill
4314 - 156th Street SW, #4-C
Lynnwood, WA 98037-2274

Norma K. Homann
5608 Sound Avenue
Everett, WA 98023-1233

Vanessa R. Homing
18626 - 75th Avenue NW
Stanwood, WA 98292-8930

Berke T. Horrocks
1622 - 243rd Place SE
Bothell, WA 98021-8878

Erik D. Hovde
3815 - 99th Street SE
Everett, WA 98208-3141
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Michael R. Howard
7600 - 76th Place NE
Marysville, WA 98270-7726

Jerry R. Hudson
11405 Hallstrom DR NW
Gig Harbor, WA 98332-9603

David M. Jacobsen
15302 - 40th Avenue West, #1-202
Lynnwood, WA 98037-8972

Alan W. Johnson
7222 East "E" Street
Tacoma, WA 98404-1043

Patricia E. Johnson
3214 West Cora Avenue
Spokane, WA 99205-2255

Alvin W. Joiner
17206 Freestad Road
Arlington, WA 98223-9627

Steven J. Howard
4031 - 204th Street SE
Bothell, WA 98012-7346

Michael G. Hupf
14301 - 28th Street NE
Lake Stevens, WA 98258-9788

Billy Jira
14809 - 242nd Drive SE
Monroe, WA 98272-9631

Debra J. Johnson
1161 Foxtrot Lane
Richland, WA 99352-7762

Thomas A. Johnson
1161 Foxtrot Lane
Richland, WA 99352-7762

Racquel K. Jonson
16913 Broadway Avenue
Snohomish, WA 98296-8097

Douglas P. Knight
6718 - 214th Avenue NE
Redmond, WA 98053-2300

Andrew F. Kops
5025 - 72nd Drive NE
Marysville, WA 98270-8810
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Diana L. Ladiser
5123 - 103rd Street SW
Mukilteo, WA 98275-4317

Charles W. Lawrence
11805 Northeast 105th Lane
Kirkland, WA 98033-5040

David W. Lee
1016 Hamilton Street, Unit 1
Philadelphia, PA 19123

Dino J. Lence
9021 Slater Avenue NE
Kirkland, WA 98033-5708

Richard D. Lippincott
6429 -135th Avenue SE
Snohomish, WA 98290-9456

Mike P. Mahoney
13501 - 39th Avenue NE
Seattle, WA 98125-3807

Gary S. Larson
6526 - 193rd Street SW
Lynnwood, WA 98036-5116

Andrea E. Lazanis
7209 East Euclid Avenue
Spokane Valley, WA 99212-1521

Donna M. Legore
20412 East Watson Lane
Otis Orchards, WA 99027-8219

Darla J. Lennier
2918 - 39th Avenue NE
Tacoma, WA 98422-2604

Gregory J. Lundgren
4508 Stanwood Bryant Road
Arlington, WA 98223-9174

Marcia A. Matson
211811 East Terril Road
Kennewick, WA 99337-6904

Dallas L. McCormick
8016 - 75th Street NE
Marysville, WA 98270-7747

Debra C. McDade
15323 - 25th Lane SE
Mill Creek, WA 98012-4828
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Linda J. Mismas
15308 - 238th Place SE
Snohomish, WA 98296-6806

Robert E. Neal
3222 - 108th Place SE
Everett, WA 98208-7511

Gary L. Nelson
3800 Bonnie Lake Court
West Richland, WA 99353-7419

Lorna M. Nunn
3603 179 th AVE E
Lake TAPPS ,WA 98391-6420

Andre H. Osborne
2608 Second Avenue, #116
Seattle, WA 98121-3202

James M. Rainer
8901 - 56th Place West
Mukilteo, WA 98275-3453

Kay S. Mulder
429 - 164th Street SW, #B-2
Lynnwood, WA 98037-9374

Edward D. Nelson
7311 - 175th Street SW
Edmonds, WA 98026-5133

Vinnie H. Nguyen
8404 Northeast 140th Street
Bothell, WA 98011-5314

Stephen C. Olesen
4810 - 153rd Place SE
Everett, WA 98208-8817

Pamela Perryman
5033 - 37th Street NE
Tacoma, WA 98422-3008

Gordon L. Rechcygl
3624 - 208th Street SE
Bothell, WA 98021-7023

Jeanne R. Rogers
8302 - 319th Street NW
Stanwood, WA 98292-5835

Howard E. Ronkin
14507 - 56th Avenue SE
Everett, WA 98208-9385
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Gerald K. Ross
1800 Aspen Creek Lane
Wenatchee, WA 98801-1294

Mike T. Ryman
308 Howell Way
Edmonds, WA 98020-4118

James D. Seaberg
17410 - 82nd Court NE
Kenmore, WA 98028-1812

John L. Smits
1610 N Anne Avenue
East Wenatchee, WA 98802-4151

Traci L. Steenburgen
11720 East Glenview Circle
Spokane Valley, WA 99206-5716

Sharon L. Meyrick
7805 Boreal CT
Arlington, WA 98223-5972

Ryan M. Roumonada
28623 - 185th Avenue SE
Kent, WA 98042-5463

Ava G. Sakowski
1010 Shamrock Lane
Camano Island, WA 98282-6562

William K. Seufert
15127 Utley Road
Snohomish, WA 98290-7747

Faith V. Snelgrove
18129 - 48th Avenue West
Lynnwood, WA 98037-4663

Donald W. Stingley
2817 - 256th Street NW
Stanwood, WA 98292-9284

James M. Strago
21911 - 123rd Avenue NE
Arlington, WA 98223-9585

Christine I. Surina
228 Elmbrook Lane
Canton, GA 30114-7889

Patrick C. Sweeney
18606 - 28th Avenue SE
Bothell, WA 98012-8811
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Jo Ellen F. Swehla
18210 Woodlands Way
Arlington, WA 98223-7448

Candace M. Testa
621 29th AVE E
Seattle, WA 98112-4134

Donald P. Thomas
11321 - 83rd Place NE
Kirkland, WA 98034-3554

Richard W. Tickle
7026 - 150th Place SE
Snohomish, WA 98296-8633

Eric M. Wahl
3133 - 96th Place SE
Everett, WA 98208-2937

Steve L. Westman
12975 Eagle Drive
Burlington, WA 98233-3814

Jose F. Terrazas
Post Office Box 772
Arizona City, AZ 85223-0772

Eileen A. Teufel
891 Margie Ann Drive
Camano Island, WA 98282-8444

Stacey S. Thomas
9418 - 48th Avenue West, #6-J
Mukilteo, WA 98275-3755

Rodney A. Visser
1271 Bradley Road
Lynden, WA 98264-9514

Greg R. Wegner
Post Office Box 2646
Chelan, WA 98816-2646

William Westwood
14908 - 65th Avenue SE
Snohomish, WA 98296-5280

William A. Wheaton, Jr.
4521-195 t" Street NE
Arlington, WA 98223-4755

James R. Whisman
5312 - 73rd Avenue NE, #A
Marysville, WA 98270-8812
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Jonathan C. White
18305 Southeast Newport Way, #J-
303
Issaquah, WA 98027-7897

Terry E. Wilson
824 Orth Way
Sedro Woolley, WA 98284-9116

Sherri L. Williams
15428 Trangen Road
Arlington, WA 98223-9461

Seattle-3375717.2 0010932-00031 18



APPENDIX A

NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-4026-05T3

IN RE ADOPTION OF
N.J.A.C. 12:17-9.6 BY
THE STATE OF NEW JERSEY
DEPARTMENT OF LABOR

APPROVED FOR PUBLICATION

August 1, 2007

APPELLATE DIVISION

Argued: April 17, 2007 - Decided: August 1, 2007

Before Judges Coburn, Axelrad and R.B.
Coleman.

On appeal from the adoption of N.J.A.C.
12:17-9.6 by the Department of Labor.

Francis J. Vernoia argued the cause for
appellants Verizon New Jersey Inc., Verizon
Services Group, Verizon New York Inc.,
Empire City Subway Co. Ltd., Verizon
Services Corp., BA Investments Development
Inc., Chesapeake Directory Sales Co.,
Codetel Int'l Comm Inc., Global Solutions
Inc., Verizon Connected Solutions Inc.,
Verizon Directory Services, Inc., Verizon
Network Integration Corp, and Verizon
Corporate Svcs Corp. (Genova, Burns &
Vernoia, attorneys; Mr. Vernoia, of counsel
and on the brief; Kathleen Barnett Einhorn,
on the brief).

John C. Turi, Deputy Attorney General,
argued the cause for respondent State of New
Jersey (Stuart Rabner, Attorney General,
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This appeal challenges the facial validity of N.J.A.C.

12:17-9.6, which provides that employees who leave their

employment to participate in "a written voluntary layoff and/or

early retirement incentive policy or program . . so that

another employee may continue to work" are qualified to receive

unemployment compensation benefits. We hold the regulation is

invalid as a matter of law as it contravenes the legislative

policies underlying the Unemployment Compensation Act, N.J.S.A.

43:21-1 to -71, and is inconsistent with the Supreme Court's

interpretation of N.J.S.A. 43:21-5(a).

On July 7, 2003, the New Jersey Department of Labor ("DOL") 1

adopted the challenged regulation, N.J.A.C. 12:17-9.6, which

provides:

(a) Notwithstanding any other provision of
this subchapter, when an employer has a
written voluntary layoff and/or early
retirement incentive policy or program in
effect during a reduction-in-force that
permits or induces an employee to leave work
so that another employee may continue to
work, the following applies:

1. The individual who participates in
the program will not be subject to
disqualification for voluntarily
leaving work in accordance with
N.J.S.A. 43:21-5(a); and

1The DOL is now the Department of Labor and Workforce
Development.
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2. The individual must otherwise meet
all of the other eligibility
requirements of the Unemployment
Compensation Law to be eligible to
receive unemployment insurance
benefits.

Verizon 2 filed a timely notice of appeal challenging the

validity of the regulation as violative of the Unemployment

Compensation Act ("Act"). R. 2:2-3(a)(2). 3 In its appeal,

Verizon argues that N.J.A.C. 12:17-9.6 is invalid and ultra

vires of the DOL's authority because: (1) it is inconsistent

with the express language of N.J.S.A. 43:21-5(a); (2) it

contravenes the legislative policies underlying the Act and is

inconsistent with N.J.S.A. 43:21-5(a) as interpreted by the New

Jersey Supreme Court in Brady v. Board of Review, 152 N.J. 197

(1997); (3) it is inconsistent with and contravenes N.J.A.C.

12:17-9.1; and (4) it disregards the express requirements set

forth in N.J.S.A. 43:21-5(c).

According to Verizon, on its face the regulation

contravenes the unequivocal Legislative policy that employees

2Although there are multiple appellants, we collectively refer to
them as "Verizon."

3The appeal was dismissed as interlocutory because of
administrative proceedings concerning claims for unemployment
compensation benefits made by certain former Verizon employees
who left their employment pursuant to a voluntary separation
program. On April 10, 2006, Verizon re-filed its appeal
challenging the facial validity of this regulation following the
final administrative decision in the employees' appeal.
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are disqualified from receiving unemployment compensation

benefits unless they are "involuntarily" terminated from

employment. This is so because the regulation operates to

qualify employees for unemployment compensation benefits who

voluntarily choose to resign their positions of employment to

accept lucrative early retirement or separation packages, not

because they are threatened with an imminent loss of their own

employment, but simply because they choose to resign "so that

another employee may continue to work." N.J.A.C. 12:17-9.6(a).

Furthermore, according to Verizon, in a manner inconsistent with

the Act, specifically N.J.S.A. 43:21-5(c), this regulation

impermissibly allows employees to qualify for unemployment

compensation benefits where their jobs remain open and

available, but they refuse continued employment. 4

The DOL responds that the regulation is consistent with the

agency's statutory authority to administer the unemployment

compensation law and that Verizon has failed to satisfy its

burden of overcoming the strong presumption of validity enjoyed

by administrative regulations. According to the DOL, N.J.A.C.

12:17-9.6 is consonant with the language of the Act and its

4Based on our invalidation of N.J.A.C. 12:17-9.6 as inconsistent
with the Supreme Court's interpretation of N.J.S.A. 43:21-5(a),
we need not address Verizon's argument respecting N.J.S.A.
43:21-5(c).
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purpose of providing benefits to persons who satisfy certain

work and earnings requirements and who subsequently become

involuntarily unemployed. The DOL argues the challenged

regulation provides a practical response to the involuntary loss

of "a job" caused by workforce reduction in today's era of

corporate downsizing, and thus is consistent with the

legislative policies underlying the unemployment compensation

law as interpreted by the courts. The agency insists it is not

fatal to the validity of the regulation that the person subject

to the potential loss of employment would have been a co-worker

and not the resigning claimant.

I

N.J.S.A. 43:21-5(a) states that an individual shall be

disqualified from the receipt of unemployment compensation

benefits "[f]or the week in which the individual has left work

voluntarily without good cause attributable to such work

." In Brady, the Court addressed whether employees, who

elected to participate in an early retirement plan, were

disqualified for' benefits under this provision, and held that

such resignation would be deemed with "good cause attributable

to such work" only in a very limited and defined circumstance.

The claimants were former employees of a GM plant located in

Trenton who accepted early retirement plans offered by GM when

5 A-4026-05T3



management announced its intention to close the plant by the end

of 1993. Brady, supra, 152 N.J. at 203-04. They subsequently

sought and were granted unemployment benefits that were reversed

by the Board of Review, which found the claimants to be

disqualified under N.J.S.A. 43:21-5(a) because they "left work

voluntarily without good cause attributable to such work." Id.

at 204.

The Supreme Court upheld the disqualification. Applying a

two-part test for determining "good cause" under the statute,

the Court held that individuals are disqualified for

unemployment benefits if they voluntarily accept a retirement

incentive package unless they "establish by 'definite objective

facts,' (1) a well-grounded fear of 'imminent layoff' and (2)

that they 'would suffer a substantial loss by not accepting

early retirement.'" Id. at 222; see Fernandez v. Bd. of Review,

304 N.J. Super. 603, 605 (App. Div. 1997); Trupo v. Bd. of

Review, 268 N.J. Super. 54, 61 (App. Div. 1993).

In its analysis, the Court reviewed the legislative intent

underlying the Act and the case law interpreting the "good

cause" requirement of N.J.S.A. 43:21-5(a). The Court noted the

phrase "good cause" is not statutorily defined but has been

construed by our courts to mean "'cause sufficient to justify an

employee's voluntarily leaving the ranks of the employed and
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joining the ranks of the unemployed.'" Brady, supra, 152 N.J.

at 214 (quoting Domenico v. Bd. of Review, 192 N.J. Super. 284,

287 (App. Div. 1983)). The Court elaborated:

The test of "ordinary common sense and
prudence" must be utilized to determine
whether an employee's decision to leave work
constitutes good cause. Such cause "must be
compelled by real, substantial and
reasonable circumstances not imaginary,
trifling and whimsical ones."

[Ibid. (internal citations omitted).]

The Brady Court emphasized the legislative history and the

Legislature's declaration of public policy, acknowledging that

even though the Act is to be construed liberally in favor of

claimants to achieve its remedial purposes, "'it is also

important to preserve the [unemployment insurance trust] fund

against claims by those not-intended to share in its benefits.

The basic policy of the law is advanced as well when benefits

are denied in improper cases as when they are allowed in proper

cases.'" Id. at 212 (quoting Yardville Supply Co. v. Bd. of

Review, 114 N.J. 371, 374 (1989)). In other words, the Act was

"designed to serve not simply the interest of the unemployed,

but also the interest of the general public." Ibid. Since

"[u]nemployment compensation is an insurance, not an

entitlement, program designed to provide a cushion for workers

who are involuntarily unemployed through no fault or act of
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their own," employees are required to do "'whatever is necessary

and reasonable' in order to remain employed." Id. at 222

(quoting Heulitt v. Bd. of Review, 300 N.J. Super. 407, 414

( App. Div. 1997)).

The Court held the claimants were properly disqualified

from unemployment benefits because they failed to establish they

had a subjective fear of imminent layoff based on definitive

objective facts and they would have suffered significant

economic harm if they had chosen not to retire. Id. at 218-19.

The management notices did not specifically target particular

employees or establish a definite closing date and the claimants

could have continued to work for several months, considering

their contractual seniority and associated transfer rights, and

management's tentative closing schedule. Ibid. Moreover, if

the employees had elected to remain at the plant and it had

closed as planned, they would have received pension or other

supplementary income benefits from their employer in excess of

the maximum weekly unemployment compensation rate with no

appreciable loss of medical benefits. Id. at 220-21. The Court

found claimants were "not the type of workers the Act is

designed to protect" because "rather than being involuntarily

laid off and receiving no income, [they made a personal choice

8 A-4026-05T3



and] elected an attractive early retirement package." Id. at

221.

The DOL enacted N.J.A.C. 12:17-9.1, which became effective

on June 1, 1998. * The regulation recited the statutory language

of N.J.S.A. 43:21-5(a), and defined "good cause attributable to

such work" as "a reason related directly to the individual's

employment, which was so compelling as to give the individual lb

choice but to leave the employment." N.J.A.C. 12:17-9.1(b).

The regulation lists "[v]oluntary retirement" as an example of a

"separation from employment" to be "reviewed as a voluntarily

leaving work issue." N.J.A.C. 12:17-9.1(e)8. In adopting this

regulation, the DOL acknowledged the Legislative policy inherent

in the Act, and implicitly as interpreted by the Supreme Court

in Brady', by limiting a claimant's qualification for benefits to

5The regulation was proposed a week before Brady was decided. 29
N.J.R. 5158(a) (Dec. 15, 1997). Nevertheless, upon enactment,
the agency's response to the comment that its promulgated
standard was "too extreme and restrictive" and should bs
"whether a reasonable person, under all the circumstances, would
have chosen to leave" was: "The proposed standard ensures that
the individual's leaving is compelled by real substantial and
reasonable circumstances and not imaginary, trifling and
whimsical ones." 30 N.J.R. 2027(a), 2029 (June 1, 1998). This
is a quote from Domenico, supra , , 192 N.J. Super. at 288, cited
in Brady, supra, 152 N.J. at 214.

The same comment was made when N.J.A.C. 12:17-9.1 was
readopted on June 13, 2003, requesting the term "substantial'
be substituted for "compelling." 35 N.J.R. 2874(b), 2875 (July
7, 2003). This time the agency expressly cited Brady, stating,

(continued)
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situations where, due to reasons related "directly" to the

claimant's employment, which are "so compelling," the claimant

had "no choice but to leave the employment." N.J.A.C. 17:12-

9.1(b). Thus, N.J.A.C. 17:12-9.1 establishes that it is the

conditions of the employee claimant's "individual" employment,

and not those of any other employee, upon which a determination

as to eligibility must be made.

II

Verizon contends the challenged regulation, N.J.A.C. 12:17-

9.6, improperly circumvents the requirements of N.J.S.A. 43:21-

5(a) as interpreted by the Court in Brady , , and eviscerates the

stringent two-part test that an employee who voluntarily resigns

to accept an employer's early separation or retirement plan has

to meet to collect unemployment benefits. According to Verizon,

rather than requiring the resigning employee to demonstrate he

or she is in fear of an "imminent layoff," N.J.A.C. 12:17-9.6

makes such employee's own employment status irrelevant.

Contrary to the Court's holding in Brady, an employee who has no

(continued)
in pertinent part: "The State's courts have interpreted
[N.J.S.A. 43:21-5(a)] to mean that the reasons for leaving work
must be compelling in order to avoid the disqualification. See,
for example, Brady v. Board of Review, 152 N.J. 197 (1997);
Fernandez v. Board of Review, 304 N.J. Super. 603 (App. Div.
1997); Domenico v. Board of Review, 192 N.J. Super. 284 (App.
Diva 1983). Thus, the Division must abide therewith and
incorporate same within these regulations." 35 N.J.R. at 2875.
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fear of layoff, imminent or otherwise, qualifies for

unemployment compensation benefits under this regulation if the

employee voluntarily and gratuitously resigns pursuant to a

"written voluntary layoff and/or early retirement incentive

policy or program in effect during a reduction-in-force" simply

so "another employee may continue to work." N.J.A.C. 12:17-

9.6(a). Furthermore, Verizon argues, the regulation permits a

resigning employee to qualify for unemployment benefits without

any showing that he or she would suffer an economic loss, let

alone a "substantial" one, by remaining in the job and not

electing to participate in the employer's early separation plan.

As emphasized by Verizon, the regulation allows the incongruous

result of qualifying the resigning employee for the receipt of

unemployment benefits when both the resigning employee and the

employee whose job is saved would be disqualified under Brady.

Verizon further asserts that N.J.A.C. 12:17-9.6 contravenes

N.J.A.C. , 12:17-9.1, a post-Brady regulation promulgated by the

DOL defining the phrase "good cause" that is consistent with the

Supreme Court's interpretation of the legislative policy

underlying the Act. Contrary to N.J.A.C. 12:17-9.1, under the

challenged regulation an employee becomes qualified for benefits

for reasons totally unrelated to the employee's "individual"

employment, i.e., choosing to resign ' for reasons related to the
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employment of another employee. Moreover, N.J.A.C. 12:17-9.6

confers unemployment benefits on an employee who can continue

employment but chooses to leave, which directly conflicts with

the standard set forth in N.J.A.C. 12:17-9.1 of requiring the

employee to prove the departure from work was for a "compelling

reason" directly related to the individual's employment. As

Verizon notes, "[a]ction by a State agency in contravention of

State statutes and its own regulations is per se arbitrary and

capricious because it violates express and implied legislative

policy." County of Monmouth v. Dep't of Corr., 236 N.J. Super.

523, 525 (App. Div. 1989). Moreover, Verizon urges that

N.J.A.C. 12:17-9.6 is an impermissible modification of the

express limitations set forth in N.J.A.C. 12:17-9.1, in

violation of the Administrative Procedures Act. See N.J.S.A.

52:14B-4(a) (requiring an agency to provide express notice and a

hearing in order to amend, modify or repeal an existing

regulation).

The DOL responds that N.J.A.C. 12:17-9.6 is consistent with

the unemployment compensation law as interpreted by the Supreme

Court in Brady. The agency contends the challenged regulation

does not establish a per se rule automatically exempting under

N.J.S.A. 43:21-5(a) every employee who accepts an employer's

offer of a separation package. Rather, consistent with the
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statute, the regulation applies only in very specific situations

where the employer has instituted a workforce reduction program

that permits an employee to voluntarily resign so another may

continue to work, all of which the DOL asserts are circumstances

attributable to "the work." The DOL urges that the Brady

requirements are implicit in N.J.A.C. 12:17-9.6. According to

the agency, the regulation recognizes that an employee who

accepts a "voluntary layoff and/or early retirement" incentive

package "during a reduction-in-force" assists in reducing the

employer's workforce and thereby avoids, or substantially

reduces, the real possibility of an involuntary separation of

either himself or a co-worker, which effectuates the policy of

the Act. The agency does not read the language "good cause

attributable to such work" contained in N.J.S.A. 43:21-5(a) or

the Brady decision to limit the potential job loss to the

claimant for eligibility for unemployment benefits; rather, it

construes the term broadly to mean work attributable to "such

employer" and the imminent loss of "a job" due to an employer's

reduction-in-force.

Moreover, the DOL contends it is not fatal to the

challenged regulation that when the employee accepts the

employer's offer, it is "unknown whether the employer's goal in

reducing its workforce will be reached," because Brady does not

13 A-4026-05T3



mandate a showing of definite termination. Rather, Brady

requires only that the employee had "a well-grounded fear of

'imminent layoff'" based on "definite objective facts." Brady,

supra, 152 N.J. at 222.

The DOL then asserts that "[u]nder N.J.A.C. 12:17-9.6," the

agency "must weigh the evidence and judge the credibility of the

parties in reaching a determination as to whether an employee

accepting a separation package had a well-founded fear of an

imminent layoff." According to the DOL, "[i]t does this, in

part, by determining whether the employee reduced by one the

number of employees who would have been laid off if the

employer's planned incentive program were successful and the

employer carried out a scheme of involuntary layoffs to

accomplish the desired reduction in its workforce." The DOL

also argues the "substantial economic loss" prong of Brady is

implicit in N.J.A.C. 12:17-9.6(a)2, which provides that a

claimant who accepts an employer's separation package, in

addition to satisfying the criteria set forth in paragraph (a),

"must otherwise meet all of the other eligibility requirements

of the Unemployment Compensation Law to be eligible to receive

unemployment insurance benefits." N.J.A.C. 12:17-9.6(a)2. The

agency provides no explanation for either argument.
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The DOL insists N.J.A.C. 12:17-9.6 is consistent with its

prior regulation, N.J.A.C. 12:17-9.1, for the same reasons the

challenged regulation is consistent with N.J.S.A. 43:21-5(a).

Nevertheless, the agency submits it is permitted to "waive its

own duly-enacted regulations" if authorized by a statute or

other regulation. County of Hudson v. Dep't of Corr., 152 N.J.

60, 71 (1997). The DOL contends it did so in N.J.A.C. 12:17-

1.1(d) by authorizing the Commissioner "to relax these rules for

good cause on a case-by-case basis."

III

Regulations adopted by administrative agencies are accorded

substantial deference provided they are consistent with the

governing statutes' terms and objectives. Nelson v. Bd. of

Educ. of Twp. of Old Bridge, 148 N.J. 358, 364 (1997); Matter of

Musick, 143 N.J. 206, 216 (1996). Moreover, a regulation is

presumed to be reasonable and valid. N.J. State League of

Municipalities v. Dep't of Cmty. Affairs, 158 N.J. 211, 222

(1999); Matter of Repeal of N.J.A.C. 6:28, 204 N.J. Super. 158,

160 (App. Div. 1985). "To be valid, a regulation must be within

the fair contemplation of the delegation of the enabling

statute." Lewis v. Catastrophic Illness in Children Relief Fund

Comm'n, 336 N.J. Super. 361, 369-70 (App. Div. 2001).
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An administrative agency may not "extend the statute to

give it a greater effect than its language permits." GE Solid

State, Inc. v. Dir., Div. of Taxation, 132 N.J. 298, 306 (1993).

Thus, "when the provisions of the statute are clear and

unambiguous, a regulation cannot amend, alter, enlarge or limit

the terms of the legislative enactment." N.J. Chamber of

Commerce v. N.J. Election Law Enforcement Comm'n, 82 N.J. 57, 82

(1980); see also In re Adoption of Amendments to N.J.A.C. 6:28-

2.10, 3.6 and 4.3, 305 N.J. Super. 389, 401-02 (App. Div. 1997)

--(reiterating that a- regulation will--be set-aside-if it -"plainly

transgresses the statute it purports to effectuate or if it

alters the terms of the statute or frustrates the policy

embodied in it" (internal citations omitted)).

Indeed, where there is a conflict, the statute prevails

over the regulation. Siri v. Bd. of Trs. of the Teachers'

Pension and Annuity Fund, 262 N.J. Super. 147, 152 (App. Div.

1993). "Statutes, when they deal with a specific issue or

matter, are the controlling authority as to the proper

disposition of that issue or matter. Thus, any regulation or

rule which contravenes a statute is of no force, and the statute

will control." L. Feriozzi Concrete Co., Inc. v. Casino

Reinvestment Dev. Auth., 342 N.J. Super. 237, 251 (App. Div.
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2001) (quoting Terry v. Harris, 175 N.J. Super. 482, 496 (Law

Div. 1980)).

When it is clear that an agency action is inconsistent with

the legislative mandate, courts will and must act to intervene.

See Williams v. Dep't of Human Servs., 116 N.J. 102, 108 (1989).

"[W]e have invalidated regulations that flout the statutory

language and undermine the intent of the Legislature." In re,

Adoption of N.J.A.C. 7:26B, 128 N.J. 442, 450 (1992). Our role

in reviewing an administrative agency action is limited to four

inquiries, specifically, whether:- (-1) the -action -of-fends --the

State or Federal Constitution; (2) the action violates express

or implied legislative policies; (3) the record contains

substantial evidence to support the agency's findings; and (4)

in applying the legislative policy to the facts, the agency

erred in reaching a conclusion that could not reasonably have

been made on a showing of the relevant factors. Brady, supra,

152 N.J. at 211; Georqe Harms Constr. Co., Inc. v. N.J. Turnpike

Auth., 137 N.J. 8, 27 (1994).

IV

We find Verizon's arguments persuasive and the agency's

arguments completely unavailing. It is clear that N.J.A.C.

12:17-9.6 is inconsistent with and "plainly transgresses" the

Act, alters the terms of N.J.S.A. 43:21-5(a), and violates the
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legislative policies underlying the Act as interpreted by the

our Supreme Court in Brady. In addition, the regulation is

directly contrary to the agency's own regulation defining "good

cause" enacted following the Brady decision, N.J.A.C. 12:17-9.1.

As the challenged regulation cannot withstand the crucible of

legal scrutiny, it must be set aside.

N.J.A.C. 12:17-9.6(a) states that an individual who

participates in a program of "an employer [who] has a written

voluntary layoff and/or early retirement incentive policy or

- program in effect during--a- reduction-in-force that permits or

induces an employee to leave work so that another employee may

continue to work" will not be disqualified for unemployment

benefits under N.J.S.A. , 43:21-5(a), and is eligible for such

benefits provided the individual "otherwise meet[s] all of the

other eligibility requirements of the Unemployment Compensation

Law."

This regulation, which removes the N.J.S.A. , 43:21-5(a)

disqualification for unemployment benefits for an employee who

voluntarily resigns to accept a lucrative early retirement or

separation package during an employer's reduction-in-force

without the requirement that his or her job is in jeopardy, is

inconsistent with the purpose of the Act, which is "'to provide

some income for the worker earning nothing, because he is out of
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work through no fault or act of hisown.'" Brady, supra, 152

N.J. at 212 (quoting Yardville, supra, 114 N.J. Super. at 375).

It is also contrary to the claimant's "'responsibility to do

whatever is necessary and reasonable in order to remain

employed.'" Id. at 214 (quoting Heulitt, supra , , 300 N.J. Super.

at 414). The claimants, upon whom eligibility for unemployment

compensation benefits is conferred under the challenged

regulation, clearly are "not the type of workers the Act is

designed to protect" because "rather than being involuntarily

laid off and receiving no income," they can choose to resign for

personal reasons and elect an attractive early retirement or

separation package. Brady, supra, 152 N.J. at 221.

Furthermore, contrary to the agency's bald assertion,

N.J.A.C. 12:17-9.6 does not implicitly incorporate the two-part

Brady test. To the contrary, the regulation effectively

overrules the Supreme Court's interpretation of the Act by

expressly permitting the receipt of unemployment compensation

benefits without the claimant's satisfaction of either prong.

First and foremost, directly contrary to Brady, an employee who

has no fear of his or her own layoff, imminent or otherwise, but

who gratuitously elects to participate in an early retirement or

layoff plan and who leaves work during a reduction-in-force "so

another employee may continue to work," qualifies for
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unemployment benefits-under the regulation. Even assuming the

agency's position that the phrase "such work" in N.J.S.A. 43:21-

5(a) encompasses a co-worker's job, which we do not believe is a

viable argument following Brady, there is nothing in the

language of N.J.A.C. 12:17-9.6 that requires, or even suggests,

that the DOL must determine "whether an employee accepting a

separation package had a well-founded fear of an imminent

layoff." The regulation merely requires there be a reduction-

in-force but provides no causal requirement of an imminent loss

of any job, nor does it set forth any definitive objective

factors of an imminent layoff, such as particularly targeting

for layoff the resigning employee or the one who may continue to

work, management's tentative layoff schedule, seniority list and

projected number of layoffs. See Brady, supra, 152 N.J. at

218-19. Thus N.J.A.C. 12:17-9.6 qualifies for unemployment

compensation benefits a resigning employee who voluntarily takes

advantage of an employer's retirement or separation plan to

potentially save the employment of a co-worker, where neither is

in fear of an imminent layoff, and both would be disqualified

for benefits under Brady. This is an incongruous result that

cannot be reconciled with the Court's decision in Brady.

In addition to not requiring a resigning employee to

demonstrate he or she was in fear of imminent layoff, N.J.A.C.
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12:17-9.6 also does not require any showing that the resigning

employee would suffer any economic loss, let alone a substantial

one, if the employee remained in the job and did not choose to

accept the benefits of the early separation plan. Brady, supra,

152 N.J. at 215. In contrast, because all that is required

under N.J.A.C. 12:17-9.6(a) is that the decision to resign be

for the purpose that "another employee may continue to work," a

resigning employee who applies for unemployment benefits would

never be able to meet the "substantial economic loss" prong of

the Brady test. This is so because the regulation does not

require the employee who volunteers to leave to establish that

his or her job was in jeopardy during the work reduction, or

even subject to a decrease in salary or benefits, or any other

reason that would amount to cause sufficient to justify leaving

the ranks of the employed, for eligibility for unemployment

benefits. Thus, such employee could elect not to accept the

separation incentive and resign, but remain on the job under the

status quo, thereby avoiding any economic harm.

N.J.A.C. 12:17-9.6(a)2 simply requires that the claimant

who voluntarily accepts the employer's early separation

incentive package, though not subject to the "good cause"

disqualification of N.J.S.A. 43:21-5(a), must otherwise meet the

eligibility requirements of the Unemployment Compensation Law.
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This general language cannot logically be read as implicitly

incorporating the two-part Brady test and does not cure any of

the previously discussed deficiencies of this regulation.

"[W]hen there is a conflict between general and specific

provisions of a statute, the specific provision will control."

Wilson v. Unsatisfied Claim and Judgment Fund Bd., 109 N.J. 271,

278 (1988). N.J.A.C. 12:17-9.6(a)1, a separate and discrete

provision from (a)2, specifically addresses the N.J.S.A. 43:21-

5(a) "good cause" disqualification in a manner directly contrary

to the Supreme Court's interpretation of that statute. That is

why the regulation is invalid. It is immaterial that the

claimant would also have to satisfy the other eligibility

requirements of the Act, which are unrelated to the "good cause"

criteria to be eligible for benefits.

V

N.J.A.C. 12:17-9.6 renders the "good cause" statutory

disqualification set forth in N.J.S.A. 43:21-5(a) a nullity by

deeming those claimants not in fear of an "imminent" involuntary

termination and who would not suffer a "substantial economic

loss" if they did not resign and accept the employer's early

separation incentive package qualified for the receipt of

unemployment compensation benefits. In doing so, the challenged

regulation impermissibly results in the qualification of
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employees for such benefits under circumstances in which the

Supreme Court has determined N.J.S.A. 43:21-5(a) mandates

disqualification.

We are satisfied N.J.A.C. 12:17-9.6 is legally deficient as

it contravenes the legislative policies of the Unemployment

Compensation Act and is inconsistent with the Supreme Court's

interpretation of N.J.S.A. 43:21-5(a). We thus invalidate

N.J.A.C. 12:17-9.6.

I hereby certify that the foregoing
le it true copy of the original on
file In my office.

M .Clhr"
OF THE APPELLATE DIVIBIOYI
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