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A, INTRODUCTION

The Depértment of Labor & 'I.ndustries' (Depé;tment) élaims that
this case merits review under RAP 13.4(b)(1), (2), and (4). It does n(;t. In
fact, the Department utterlsr faﬂs to challengé the actual holding of the
Court of Appeals: that a physician is an “interested party” entitled to
notice under. RCW 51.52.050. Bécause the Departinent’s petition is
concerned only with dicta and matters of settled law, it shéuld be denied
under RAP:13.4(b). |

| There 1s no public interest at stake lhereA as required by RAP

'1‘3'4@(4). In fact, the Court of Appeals protected the public interest by
requiring the Department to obey RCW 51.52.050. Deépfte thé
" Department’s insistence that the Court of Appeals’ opinion ‘confers‘ a duty
on physicians to éppgal‘ from Department decisions, Fhe bnly dpty the
opinion confers is oﬁ the Department: "co ensuré that all partiés receive
hotice of a claim closure. "Ihs Court shoulci deny the Department’s
petition for review. : | ‘

Although thié Court should deny the Depa.rtment’s petitioq, under
RAP 13.4(b)(1), (2), and (4) thls Court should grant Shafer’s petition for
review on the sole issue of attorney fees on appeal. The'Coﬁrt of Appeals
disregarded this Court’s decision in Brand v. .Dep ‘t of Labor & Industries,

139 Wn.2d 659, 989 P2d 1111 (1999>, when it considered the

Respondent's Answer to
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Department’s attorney fee argdmeﬁt for the first time in a motion for
reconsideration, and ignored this Court’s precedent regarding attorney fees
to injured vs%orke:s on appeal. " This Court held in Brand that there is 2
substantial publéc interest in ensuring competent legal representation for |
workers who are denied justice by the De‘paruﬁnent.' The Court of Appeals’
decision frustrates this' imporfant public policy goal. Review is merited on
that narrow issue. .RAP 13;4(b)(1).
B. COU’NTERSTATEMENT OF THE CASE

4 Kelly Shafer was injured on the job, applied for and received
industrial insurance bc-;heﬁts. Op. 1-2. The Department’s physician, Dr.
Kenneth Briggs, ‘e‘xamip.ed Shafer and concluded her condition was fixed
.an;i stable, meriting clﬂosure; Op. at 2. Dr. Briggs ne:v'er sent his report to |
Shafer’s aft'ending physician, Dr. Elizabeth. Cook. Id. When the
Dépaftment ésked Dr. Cook to evalﬁate the report, Dr. Cook informed tﬁe
Department that éhe’ had not seen thé feport_; I;Z. She alsa stated hér-
disagreement with the conclusion that Shafer’s medical condition Was.
fixed and stable. Id. ‘ThelD_epartrﬁ.ent nevef sent Dr. Cook a copy of the
Briggs report. Id.. | |

Two months later, the Department issued its final order closing

Shafer’s claim, based on Dr. Briggs’ report. Id. Dr. Cook did not receive

a copy of the final order. Id Had Dr. Cook been notified, she testified

Respondent's Answer to
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that she would have requested reconsideration, as was her right under
" RCW 51.52.050 and WAC 296-20-09701.1 Id. at 3. | |

When Shafer applied to reopen her clalm pursuant to RCW
51.32.160 based on the objective Worsemng of her condition, the
Department denied her aggravation application. Id. Dr. Cook requested '. A
reconsideratien, which the Department also denied.” Id. Shafer appealedi
.the .Depart'ment’s order to the Board of Indusﬁdal Insurance Appeals
(Board), the King County Superior Cbnrr,' and the Ceurt of Appealls;
arguing to each tribunal ‘that under RCW 51.52.050, .her» claim was never |
properly closed because 'Dr.‘ Ceok did not reeeive notice. Id. 'Shafer'alsvp |
requested atforney fees under RCW' 51.52.130 in her opening brief to the
Court of Appeals_. The Department did ne‘; respond to her reduest for
attomey fees it 1ts Court of Appeals bnef |

‘The Court of Appeals examined the 1anguage of RCW 5 1 52.050
: and agreed With Shafer: the Departrnent’s failure to notify Dr. Cook.'
meant that the elairn was never properly closed. Id. at 10. Therefore, _
Shafer could pursue her aggravation clalm The Court of Appeals 1mt1a11y |
awarded Shafer her attorney fees as the preva111ng party citing Brand. Op.

at 12.

! The complete texts of RCW 51.52.050, RCW 51.52.130, and WAC 296-20-
09701, are reprinted in the Appendix.

Respondent's Answer to
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The Department then filed a motion for reconsideration of the
Court of Appeals’ opinion, raising for the first time the argument that
Shafer was only entitled to attorney fees if she was successful on remand.
The Court of Appeals did not even request a response from Shafer, so
uhder RAP 12.4(&), Shafer was not permitted to file one.

On September 4, 2007, the Court of Appeals ’granted the
Department’s motion and changed its opinion to indicate that Shafer’s
aftomey fee request “must abide remand,” deleting any reference to
Brand. Appendix C at 1.

C. ARGUMENT WHY REVIEW OF THE DEPARTMENT'S
PETITION SHOULD NOT BE ACCEPTED o '

Nothing in the Department’s petition merits review under RAP
13.4(b). The Court of Ai)peals did nothing more than recognize the
‘ importanf and unique role an a’itending physician plays in the Industrial
Insurance Act’s (HA) claiﬁl process. The petition does not. actually
challenge the léga:I issue’ decided by the Court of Appeals: that an
atfending physician’s rights and duties in that claim process — including
the right to contest closure of a worker’s claim — means that the physician
is a party affected by closure who must be notified before a closing

decision becomes final under RCW 51.52.050. Op. at 12,

Respondent's Answer to
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Instead, the Department focuses on (1) the wisdom of the express'
. language of RCW.51.52.050 stating that a cla1m is not closed until 60 days

. after notice is provided. to all affected persons, and (2) language in the
‘Court of Appeals’ decision acknowledging an attending physician’s legal

rights and responsibilities under the IIA.

(1) The Decision of the Court of Appeals Interpreting RCW
51.52.050 Does Not Conflict With Any Decision of thls
Court or Another Court of Appeals

The Court of Appeals’ decision is in harmony with existing case

r

law and statutes. The Department’s cited cases “conﬂicting” with the
dec1s1on here are distinguishable, and the Court of Appeals has not oreated

 any new duty for attending physmlans

(a) - The Court of Appeals” Decision Is in Harmony

With Prior-Court of Appeals Authority Interpreting
RCW 51.52.050. and With This Court’s Authority

. Strictly Construing Notice Provisions Agamst the
.Party Required to G1ve Not10e

The Depafunent claims at 9-12 thatthe Cotlrt of Aplceals’ decision
. conflicts vWith case law and creates new duties fcr attendi_hg physicians
under the IIA, thus meriting review by this Court under RAP 13.4@)(2).
The bepartment is inccrrect.l | | |

Absent from the Department’s discussion of ex1st111g precedent is
Ochoa v. Department of Labor and Industries, 100 Wn App. 878 999

P.2d 633 (2000) reversed on other grounds, 143 Wn.2d 422, 20 P.3d 939

Respondent's Answer to
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(2001). In Ochoa, the Dep‘artment. initially granted industrial insuranbe
,beneﬁts to a racehorse Jockey, but two years later reversed itself and
demanded repayment The Jockey appealed the Department’s order'
denying him mdust‘nal insurance coverage, arguing that the original order
granting hiim beneﬁts had beeOme ﬁhal under RCW 51.52.050 and that
.' therefore the Departmeut had no authority to r.eopenzand reverse-it. Id. at
881. The Department clalmed it had authority to reverse the two year—old
unappealed order because Ochoa’s employer had never been nouﬁed of
the order Id. at 880 Although Ochoa’s employer was not involved in the
| appeal, the Couxt of Appeals held the Department’s reversal was t1me1y,'
because Ochoa S employer had not recelved it and thus 1t had never'
‘v : becomeﬁnal. Id. at 881-82.2 | |
The Court of Appeals’_ decision hereis in harmony with Ochoa.. | It
and holds under the IIA that 1f a clos'ing or‘der is not commurxicated to all
parties, it is not ﬁnal and may be appealed by any party, even 1f that party
originally had notice of closure. Op at 10-11.
The Court of Appeals’ deolsion is also in harmony with precedent
striotly construing notice provisions against the party who is obligated to

provide notice. For example, in Never's v. Fireside, Inc., 133 Wn.2d 804,

2 The Legislature has never amended RCW 51.52.050 to overrule Ochoa, thus
. evincing its acquiescence. in that decision’s interpretation of the statute. Soproni v.
Polygon Apartment Partners, 137 Wn.2d 319, 327 n.3, 971 P.2d 500 (1999). :

Respondent's Answer to ‘
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 947P.2d 721 (1997), parties to & mandatory arbitration feiled o timely file
proof of service on all other partiés of their requést for a trial de ndvo
within 20 dﬁys as requi;ed by the ‘manda’tory arbitration rules. Id. at 808. ..
This Court affirmed the trial court’s dismissal of the {fequesf for a trial de
Nnovo as untimely, stéting that to ignore the plain 'notiée prdvisiOns of fhel
‘statute would, in effept; rewrite them. Jd. at 812-13. This Court has also . |
strictly constfugd Administr‘ative Pljoqedure Act (APA) notice provisions
against the party charged with giving notice. ,Unioﬁ: Baj‘Pfé&ervatién
Coalition v. Cosmos Develop. & Admzn Corp., 127 Wn;Zd 614,‘62(l), .902
© p2d 1247 (1995). ‘A o

Here, tl'ie‘ Court of Appeals "strictly construed the notice provision
of RCW 51.52.050. against the party required to givé notice:  the |
Departmer.‘lt. To ignore thé notice language of RCW 51.52'.050, and hqld
. th'at'a' claiIﬁ not served on ali lpersoné affeqted i.s closed nevertheless,.
would rewrite the .statuAte‘. -Thé Court. of Appeals reéognized.ﬂﬁs, and |

refused the Department’s invitation to do so.

()  This Case is Distinguishable from the Department’s
Cited Cases Because an Attending Physician Has a
" Unigue Role in the ITA as a Non-Litigant Who is

Nonetheless a Person Affected By Claim Closure

Dr. Cook, as attending physician, plays a vital role in the process

of filing and pursuing a Shafel;fs claim for industrial insurance benefits.

Respondent's Answer to
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Op. at 9-10. The IIA recognizes the key role of treating physicians in
handling claims of injﬁre'd qukers so that it is eminently sensible to treat
them as “parties” under RCW 51.52.050 to ‘Whomvr.lotice of Depanment
“orders must be given. |
When a decision'of the Cpurt of Appeals is factually and legally
' Idiétinguishéble from precedent, then the '_deéision is not in o(')nﬂictlwith
théf precedent. See State v. SteWai‘z‘, 130 Wn.2d 351, '922 P.2d 1356
(1996). |
The Coutt of Appeals’ decision interpreting RCW 51.52.050 does
not conflict with Wells v. Western Wa;s'hz'ngton Growth Manégemeﬁt
Hearings Board, 100 Wa. App. 657, 997 P.2d 405 (2000) and Simmerly v
McKee, 120 Wa. App. 217, 84 P.3d 919 (2004), as the Department
contends. Wélls and Sim;;;zerl)}‘ are 'facfcually and legally distingliishablg
from the case at bar. They é’ré not ITA. ;:ases, nor do fheY conténd with the
: quéstion of Whether a phy'siciéﬁ is a person affected ny claim closure and
~ therefore entitled to notice. Wells ‘inyolved.intérﬁretaﬁdn of a provision in
the Administrative' Procedures Act, RCW.34.05.542(2), which reqﬁed
parties to file a pétition for review within 30 days of the “date of service of
the ofdér.” ‘Wells; 100 Wn ‘_App; at .677.' In ,S’immer& the court
| interpreted a provisjon.in the Mandatory Arbitration Rules, MAR 7.1(2),

which required parties to réquest a trial de novo within 20 days of filing of

Respondent's Answer to
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the arbitrator’s award-with the clerk. But before the time for appeal began
to l'un, the arbitrator was required to file proof of eervice on each party
Simmerly, 120 Wn. App. at 221. The Court of Appeals interpreted the
MAR provision to mean that the 20-day perlecl commerlced as to each .
party from the (lay when proof_ of service' was filed. Id. at 223. :
- RCW. 51.52.050 is d1fferen’c from the APA and MAAR governing :
the nght to appeal in Wells and Simmerly because the role of Shafer s.
attendmg phys1e1an as a “person affected” is umqlle under the scheme of a
the TIA. Wells_ and Simmerly dealt ‘iny with the question of when the time
‘period for, app'eal commenced.v Also, the statutes -at issue ln those eases "
did not mandate that an‘or.der 'only became ﬁhal upon notice te all.parties.
The problem that the Court of Appeals faced here arises from the
fact that an IIA cla1m is not closed until all partles receive notme and that
an attendmg phys101an has many nghts and respons1b111t1es regardmg '
mdustnal insurance clalms, but is not a party ‘in the trad1t1onal sense of a
-persdn with an actual :_Stake_in the outcon“le. Op. fat 10. .For example, an
attending physieiah often asslsts a worker to initiate a claim with the
Department, and actually'has the authority to flle a clairh oh, the 'worke'r’s :
behalf. RCW 51.28.020. The physician also must report on a Worlcer’s
condition at the Department’s request. RCW 51.36;060. An attending

physician’s opinion is given special consideration in determining whether

Respondent’s Answer to
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the Department has handled a claim correctly. Hamilton v. Dep’t of Labor
& Indus., 111 Wn.2d 569, 571, 761 P.2d 618 (1988). Most importantly,

the Department’s own regulations specify that a physician who disagrees

with a closure order, the attending physician “should submit immediately -

in writing his request for reconsideration of .the dci;'udz'cdz‘z’on a'crz'on ”

. WAC 296-20-09701 (emphasis added) Thus the Department’s own

regulatzon contemplates that the 1nJured Worker S treatmg physician is a

key player in th_e clalm process who has standmg to seek reconszderanon

of a Department order. Similarl'y, a physician should have notlce of a -

Department order as a “party” for purposes of RCW 51 52. 050, and any

- rightto appeal the. Department order to the Board.

The Court of Appeals reeognlzed .this unique statutory and"

regulatory scheme, and 'co:rrectly rejeeted'. Wells and Simme_rly as

inapposite.

The eleganee'of the solution offered by the Court' of Appeals lies in '

its snnphcrty the Department must adhere to the statute. As a stakeholder

with a right to protest the Worker s attendmg physwlan is con31dered a

party. Under the plain language of RCW 51.52.050, if the closing order is

not communicated to all affected parties; the claim remains open until 60

days after the Department remedies its error. :

Respondent's Answer to
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The Court of Appeals correctly decided this issue in harrnony with
existing precedent.  The Department’s contention that - the decision
conflicts with Wells and Simmerly is incorrect..

(¢)  The Court of Appeals’ Decision Recognizes the
" Rights and Responsibilities of an Attending
Physician Already Present in the ITA and Existing
Case Law, Including the Physician’® S Right to

" Protest fmproper Claim Closu;re

The Department argues at 13-15 that the Court of Appeals decision’ '
conﬂlcts Wrth Leschner v. Dep't of Labor & Indus., 27 Wn. 2d 911, 927,
185 P.Zd 113 (1947) and similar authonty» holdmg that the duty to timely .
. file a claim rests vtfith the worker, ‘not the attending pnysician. The

- Department is incorrect;_there isno conﬂiot. | |

To be in conflict with the-Court of Appeals’ deersion, Leschner
and the related cases would have to stand for the proposnron that a
physmran is not a person ent1tled to notlce under RCW 51 52. 050 They
donot. The quesnon of insufficient notrce to a person affected by closure. -
" was never raised in 'any of the cases the Department cites. Le.schner places
primary reSponsibility for filing a timely notice of appeal on the injured |
Worker, but does not foreclose an appeal by a treatlng physrc1an Leschner
and its progeny are 1napphcable to the questron presented here.

The  Court of Appeals’ decision. here simply recognized an

attending physician’s legal rights and responsibilities as laid out in the IIA,

Respondent's Answer to
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the Washington Administrative Code, Department guidelines; etc. The
Court of Appeals did not rule that an attending physician has a mandatory
duty to appeal on behalf of an injured worker. A plly_sician may appeal if -

the'physician, upon notice, feelé_ the Department’s order is in error. ‘A

_ claim is not closed until 60 dajfs after the order is commumicated to all e

'par‘ties and included the physic':ien as one of those parties, because the .
' physrclan has a right to protest closure. Op. at lO
. The Court of Appeals decrsron regardlng a physrc1an s rlghts |

- under the TTA i is not in conﬂlct Wrth any pnor court rul1ng

l(d)j The Court_of Appeals Followed Tlns Court’s -
. Decision- in Marley In Concluding that the -

Department Has Jurisdiction to Consider Claims
Ansmg Under the ITA. - :

The Department contends in its pet1t1on at 15 18 that the Court of
.Appeals declslon conﬂrcts w1th existing precedent on the issue of |
- Junsdrctron crtrng Marley W Dep tof Labm & Ind, 125 Wn 2d 533, 539
886 P. 2d 189. (1994), ngery V. Dep t ofLabor & Ind 132 Wn 2d 162,
.l70 73, 937 P 2d 565 (1997), and Periy v. Dep’ ; ofLabor & Ind 48 o
- Wn.2d 205, 292 P 2d 366 (1956) |

The Department profounclly nrisreéds both Mtzrley and kingery,
" which both cle_arly' state that an unappealed order raises problems of claim

“preclusion and lack of authority, not jurisdiction. Marley, 125 Wn.2d at

Respondent's Answer to
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537-38; Kingery, 132 Wn.2d at 170-73. Jurisdiction is not at issue here,
and the Court of Appeals so stated. Slip op. at 5.
Any language in Perry regarding jurisdiction has been overruled
sub silentio by Marley and Kingery. Although Perry is “cited with
approval” in Marley, Marley does not cite Perry for its language regarding
jurisdiction. Marley, 125 Wn.2d at 537-38. In fact, the Marley decision
notes that courts have often misused the word “jurisdiction” in this
context: “The term ‘subject matter jurisdiction’ is often confused with al '
court's ‘authority’ to rule in a parﬁcular manner.” Iai at 539, In light of
the holdings of Marley and Kingery, the statements in Perr'y'relating to
“jurisdiétioﬁ” must instead be read as references to the Department’s and
Board’s “authority.” |
The Depafbngnt;s jurisdictipnal argument fails. The Court of
Appeals accﬁately identified this cése as one 7ot raising a jurisdictional
_ issue. |
(2)  The Decision of the Court of Appeals Requiring Notice to

Attending Physicians Protects the Public Interest in Fair
and Correct Handling of Industrial Insurance Claims

The Court of Appeals’ decision protects important public interests.
The public has an interest seeing that administrative agencies obey

statutes, and that interest outweighs any alleged cost savings that the

agency might enjoy. National Elec. Contractors Ass'n, Cascade Chapter
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v, Riveland, 138 Wn..2d_ 9, 22-23, 978 P.2d 481 (1999). Also, the public
has an interest in. protecting injured. workers an(i probéssing IIA claims
-propérly. This is particularly true as‘ to injured workers bécause courts
' ~ must liberally éonstrue ‘injured W0r1§ers" entitlement vto Benefits. RCW B
51.12.010. A physician’s ﬁght ‘to notice eﬁsures the beﬁartmei_fc is
 treating the injurgd person appfop'riatel'y.. ' o

The Deparﬁnent"argues that thé Court of AppeaI:S’ decision ha_ir’ms
workers; employers,,' ahd,inéurers by cféating a “ﬁew theory .tlhat‘ ‘éould that
could -cause thém té lose the benefit of settled Départmeﬁt decisions.”
Petition at 19. The so-called “new theory” of‘the. Court pf ,Aiopéals ié not
_néw at all. Workers_', employefs and o;ther affeCféd parties already have the _- '
. .» right to contest closure of qlaimé bf _erréf;eou’s 'Departm§nt oi*'d‘ers'.

In its l'astl bid to cénvincg ;chis Coﬁrf of.a subsfaptial pﬁblic, interes;t
m this casé, the Departﬁlent warns at 19.Of the ‘?Opirﬁon’s creation of a
legal advocacy réle for gttehdiné physicians.”,": As explainéd'szqyfa, the
decision here v('ioe'.s not ‘fcrea’;e” any~such‘role. Aiso’, the ‘Depal'rtment’s
specter of increased negligénce suits'égainst physicians who fa_il to protest
is utterly speculative.‘ Lesqh;;er still holds the pﬁmary 'dut.y té tirnely
appeal erroneous Department orders res;ts with iﬁjured workers.
Phjsicigns believing Depéu‘tment orders are wrong mdy appeal them,: upon

proper notice.
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D. ARGUMENT WHY SHAFER’S PETITION FOR CROSS-
REVIEW SHOULD BE ACCEPTED

Review is merited under R.AP 13.4(b)(1) and (2) as to the Court of
Appeals fee decis‘ioh. ‘The Court of Appeais’. deci'siOn’ conflicts with

existing precedent first by allowmg the Department to argue for the first

| .t1me in its motron for, reconsrderatron that Shafer Was not entitled to

attorney fees on appeal,'- then in grantrng the Department”s request in spite :
of corlﬂictirrg_ authority. It alse -concerns a matter of great 'public in,terest:
. erlsuring cornheterrt.- 1e’ga1 representation for injured tvbrkeré on appeal.
Thevéoirrt : of'AiJ.peals decision will ehﬂl competent artpellate"attomeya’

. willingﬁess to take industrial insurance cases on appeal; contrary to Brand.

(1)  The Court of Appeals Reversal on the Attorney Fee Issue -

Conflicts  With Existine Authority Regarding a Party’s |

Ability to Raise an Issue for the First Time in a Motion for
. Reconsrderatron : : : S

The Departn:rent rarsed and the Court of Appeals consrdered the
Department’s attorney fee -argtmrents rarsed Jfor the ﬁrst tzme in 1ts motlon |
fhr reconsiderationv This 1s not hermiﬁed uncier‘ estahlished case iavtf and '
merits review under RAP 13 4(b)(1) and (2) The Department’s farlure to
address an 1ssue in 1ts responsrve bnef constrtutes an abandonment of that |

issue. AAS-DMP Man;zgement, L.P. | Liquidating Trust 12 ‘Acordz'a
Northwest, mc.,'» 115 Wa. App. 833, 865-66','63'13.3(1 860 (2003); R A..

Hanson Co. v. Magnuson, 79 Wn. App. 497, 505, 903 P.3d 496 (1995).
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Moredver, a party may nof raise an issue for the first tirne in its appellate
motion for reconsideration. 1515-1419 Lakeview Blvd. Condominz:um |
. Ass’n v. Apartment Sales Corp., 146 Wn.2d 194, 203 n.4, 43 P.3d 1233
(2002). | |
' The Department’s mofcion was especidally pernicious beeause 0y
Shafer properly" raised the fee iSSue m her opening Court of Appeals brief
but the Depaltment fa11ed to address the issue in 1ts responswe bnef and
2) under RAP 12 4(d) Shafer did not have the nght to respond to thev' |
'Department’s newly raised argument Had Shafer made the same mistake -
it is hlghly unl1kely that the Court of Appeals Would have allowed her to
raise the issue in a motion for recon31derat10n See RAP 18 1(b); Wzlson
Court Lz‘d P sth v. Tony Maroni's, Inc., 134 Wn.2d 692 710 n.4, 952 -
| AP 2d 590 (1998), Steele v. Lundgren 96 Wn App 773 778, 982 P 2d 619 |
(1999). -
| | Snafer followed proper pi'ocedure and raised the attorney ‘fj'ee issue
in her epening brief. The bepal;t;nent'igrlored the issue and sheuld net be
allowed to raise it for the ﬁrs’p time ina n101:ion fo;p reconsideration, a
motion to which the Ceurt of Appeals did.'no;,t perrnit a response. Revievs} .

is merited.
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(2)  The Court of Appeals’ Decision Conflicts With This
Court’s Authority and Threatens the Substantial Public

Interest In Encouraging Competent Legal Representation
for Workers ‘ : :

A The Court of Appeals de01s1on conflicts Wlth this Court’s holdmg
‘that the purpose of the attorney fee provision in RCW 51.52.130 is to
ensure competent legal’ representatlon on appeal for mJured workers Who
are demed justice by the Department. Brand, 139 Wn.Zd at 667; Boezng
Co. v. Lee, 102 \‘Nn.‘App.‘ 552; 8 P.3d 1064 (2000). This purpose 1s .
importan‘r.because a fee award is designed to guarantee the injuted worker
{»}111 n_ot; ineffeot, e}rpenence .alvdﬂiminished recoVery becanse ofthe need to
pay counseI | Id. Because the ILA..is a “closed 'sysreni;’ oft remedies, it
, | must be 11bera11y construed Brana’ 139 Wn 2d at 668
Thrs Court has recogmzed the overwhelmmg pubhc mterest in
encouragmg counsel fco take ;ndustrral_ msurance.~cases. In Brand, this =~
_ Cour’c held the normal lo’destar rnethod for .calcula'ting fees was
‘mapphcahle because of the passmg need to induce counsel to take
mdustnal msurance cases. Id. at 670 73 This Court has granted attorney
| fees to a successful worker in a case where, as here, the accident or
_ medical aid fund was not affected by the iitigation Johnson v. Tradewell
Sz‘ores Inc., 95 Wa. 2d 739, 747, 630 P2d 441 (1981) The Court of

Appeals has also awarded attorney fees in a case where the Worker s right
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. to relief was not technically sustained on appeal as requu'ed by RCW
- 51 52 130 because the employer d1smlssed its appeal before trral Lee,
: 102 Wn. App. at- 558. Brand,. Tradewell, and Lee uphold the liberal
ccnstruction thet must be afforded RCW 51.52.130 under the remedial
| purposes of the Act. .Trddewell, 95 Wn.2d at 743. The Court of Appeals
ignored those decisions. - h |
| There is a poWerful public‘ interest in allowm'g worl(ers who
.suc’cessfully challenge the .Department.. fo recover their attorney; fees on
appeal An attomey who pursues an mdustnal insurance appeal on behalf
of the mJured Worker already incurs a substa.nual nsk that he or she will '>
_ never be pald due to the generally low chances of success on appeal
, Attorneys for, employers and ’che D_epartment do not suffer ﬁ_om- ﬂ’llS‘.
inequity._‘ 'l‘he statutory interpretaticn proposed hy the Department crea:tes‘
'_a chﬂnng effect Where aﬁomeys will be disinclined teke even fhe most
mentonous of mdustrral msurance appeals if the Department denled‘
 benefits to the worker below because there is a hlgh probablhty that it will
~ be years before that‘successﬁll attomey will ever be c'ompensated. Thls
case prese11ts a perfect exarnple of this principle, Be.cause. having lost. at the
Court of Appeals nearly eight mo_nt}ls ago, the Department has managed to
~ delay c_ompensation for Shafer’s ccunsel b_y'l at least that period, plus the

time until this case is’ considered by this Court. That delay will only
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continue when this case is remanded to the Department. - Even if Shafer
prevails on remand, further appeals could ensue for yearst .
Flanigan v. Dep’t of Labor & Indus., 123 Wn.2d 418, '427.; 869
P.2d 14 (l994),lw.hich' was cited by the Department 1n its motion for
recons1derat10n to the Court of Appeals is inapposite. It predates Brand.
' Protection for workers beneﬁts was not at issue, only the Department’ ‘
' rrght of rennbursernent for pens1on beneﬁts extended to spouses who then :
recovered from thrrd partres for loss of consort1urn Id. at 422 |
The rule adopted by the Court of Appeals d1rectly conﬂ1cts w1th '
this Court’s holdmg in Brand that competent legal representa’uon for
1ndustna1 insurance cla1mants must be encouraged by an award of attorney.
feesfto successful litigants. | lf attorney fees after a successful appeal are
only granted after full and “ﬁnal” resolutlon of a Worker 5. claim on
remand, the purpose of RCW 51.52. 130 will be thwarted Workers who
successfully challerrge D‘epartment or _employer ac’t10ns'on appeal should "
not have to await ftnal action before th'e;t are awarded attorney fees. ThJS
Court should accept review and award Shafer her attorney fees on appeal.
E. CONCLUSION - | | | |
The Department S pet1tron for review. fa11s to meet any of the

criteria. for review set forth in RAP 13 4(b) The Court of Appeals oplmon :
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is ,entirely'in accord with axisting precedents, anci pré‘tects significant

| public interests. ‘Howiever,‘ the Court of Appeals did err when it cancluded

on reconsideration that .Shafér is not entitled to attornéy fees unless she

- prevails below.. This Court should deny review of the D,ebartm’ent’s

: péti{ion; and grant Shafer’.s‘ request for review on the issue of aftomey

feeai : | - |
DATED this day of February, 2008. .

Respectfully subm1tted
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- RCW 51.52.050:

. - Whenever the department has made any order, decision, or award,
it shall promptly serve the worker, beneficiary, employer, or other person
affected thereby, with a copy thereof by mail, which shall be addressed to
~ such person at his or her last known address as shown by the records of
the department. The copy, in case the same is a final order, decision, or
award, shall bear on the same side of the same page on which is found the
amount of the award, a statement, set in black faced type of at least ten
point body or size, that such final order, decision, or award shall become
- final within' sixty days from the date the order is communicated to the
. parties unless a written request for reconsideration is filed with the,
_department of labor and industries, Olympid, or an appeal is filed with the
board, of industrial insurance appeals, Olympia: PROVIDED, That a
department order or deécision making demand, whether with or without

penalty, for repayment of sums paid to a provider of medical, dental, B

vocational, or other health services rendered to ‘an industrially injured
worker, shall state that such order or decision shall become final within
twenty days from the date the order or decision is communicated to the
" parties unless a written request for reconsideration is filed with the
department of labor and industries, Olympia, or an appeal is ﬁled with the
board of mdustnal insurance appeals Olymp1a - , .

Whenever the deparbnent has taken any ‘action or made any .
decision relating to any phase of the administration of this title the worker,
beneficiary, employer, or other person aggrieved thereby may request
reconsideration. of the department, or may- appeal ‘to the board. In an
appeal before the board, the appellant shall have the burden of proceeding
with the evidence to establish a ‘prima facie case for the relief sought in
such appeal: PROVIDED, That in an appeal from an order of the .
department that alleges willful misrepresentation, the department or self-
. insured employer shall initially introduce all evidence in its case in chief. -
~ Any such person aggrieved by the decision and order of the board may

thereafter appeal to the superior court, as prescribed in this chapter.



 RCW 51.52.130:

(1) If, on appeal to the superior or appellate court from the decision
and order of the board, said decision and order is reversed or modified and
additional relief is granted to a worker or beneficiary, or in cases where a
party other than the worker or beneficiary is the appealing party and the
worker's or benéficiary's right to relief is sustained, a reasonable fee for -
the services of the worker's or beneficiary's attorney shall be fixed by the
court. In fixing the fee the court shall take into consideration the fee or

- fees, if any, fixed by the director and the board for such attorney's services | -

before the department and the board. If the court finds that the fee fixed by
the director or by the board is inadequate for services performed before the
department or board, or if the director or the board has fixed no fee for -
such services, then the court shall fix a fee for the attorney's services - -
before the departiment or the board, as the case may be, in addition to the
fee fixed for the services in the court. If in a worker or beneficiary appeal
the decision and order of the board is reversed or modified and if the
~accident fund or medical aid fund is affected by the litigation, or if in an
- appeal by the department or employer the worker or beneficiary's right to *
relief is sustained, or in an appeal by a worker involving a state fund -
employer with twenty-five' employees or less, in. which the department
" does not appear and defend, and the board order in favor of the employer -
is sustained, the attorney's fee fixed by the court, for services before the - -
- court only, and the fees of medical and other witnesses and the costs shall
be payable out of the administrative fund of the department. In the case of
self-insured employers, the attorney fees fixed by the court, for services -
before the court only, and the fees of medical and other witnesses and the
costs shall be payable d1reotly by the self-insured employer

(2) In an appeal to the superior or appellate court involving the
presumption established under RCW 51.32.185, the attorney s fee shall be
payable as set forth under RCW 51.32.185.

WAC 296-20-09701:

On occasion, a claim may be closed prematurely or in error or’
other adjudication action may be taken, which may seem inappropriate to
the doctor or injured worker. When this occurs the attending doctor

. should submit nmned1ately in writing his request for reconsideration of the
adjudication action..
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ELLINGTON, J. We must decide whether an .orde‘r C.losing an industrial
ihsurénce élaim becomes final where the order is based: upon the opinion of a
physician hired by the Department of Labor and Industries, and the closure is not
communicated to the worker’s tfe,ating physician. We hold fhat_ under the circumstances
here, the order is not final. | |

BACKGROUND

Kelly Shafer Worked as a waitress at AMF Sports World. In October 1998, she
heard her back “snap or crack”‘ as she lifted a keg of beer.! Her back pain increased-
during the following months; and her physician referred her to Dr. Elizabeth Cook, a

physician certified in physical medicine and rehabilitation with a éubspecialty in

! Report of Proceedings (RP) (Apr. 14, 2004) at 9.
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musculoskeletal problems, particularly spinal problems. D}r. Cook was “very certain”
that Shafer's work accident caused her back pai‘n.2 Dr. Cook treated Shafer regi.;larly .
from MarohA 1999 through November 1999, and again in 2000. With Dr. Qook’s
assistance, Shafer filed a workers’ compensation claim with the Department of Labor
and lndﬁstries ‘(the Department). The Department appr;)ved the claim, but authorized
only some of the treétments recommended by Dr. Cook. . | |

On behalf of the ‘Department, Dr. Kenneth Briggé alsb examined Shafer. After |
his second exémination, in July 2000, Dr. Briggs .cbncluded thaf Shafer's condition w:as
‘;f_ixed and stable,” such that no further.treatm‘eht was av;':lilable that would improve her
condition.® | | |

Dr. Cook had received notice of other éve.nts in Shafer’s claim, and .had' filed
reports on Sh.afer’s behalf. She did not, however, receive a copy of Dr. Briggs’ report,
despite Department policy that all 'i'ndependent medical' examinétion reports are sent
éutométically to the treating physician. Whe'n the Departfnént asked Dr. Cook to
évaante Dr. Briggs’ réport, éhe replied that she had never seen it.. She also informed
the De_partmen’ﬁ that she did not conl'sidevr Shafer;s_cbnd_itiOn fixed and stable. The
Department still did not send her a copy of Dr. 'Briggé’ report. -

de months later, on October 19, 2000, in reliance u‘pon' Dr. Briggs’ report, the
Department closed Shafer’s claim. Shafer received a copy of the order, but Dr. Cook
did not. Shafer did not request reconsideration or file an appeal with the Bureau of

Industrial Insurance Appeals (BIIA). Dr. Cook later attested that had she been aware of

2 |d. at 66.
° RP (Apr. 29, 2004) at 23.
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the decision to close Shafer’s claim, she would have requested reconsideration
because she did not believe Shafer's condition was fixed-and stable.

After the claim was closed, Shafer stopped seeing Dr. Cook because she could
not afford the treatments. Two-and-a-half years later, in March 2003, she returned
complaining of worsenmg back pain. Based upon review-of an MRl Dr. Cook
recommended that Shafer apply o reopen her claim on the grounds that her condition .
had deteriorated after the claim was closed |

The Department denied the application, finding that Shafer's condition had not
objectively worsened. Dr. Cook timely requested reconsideration. The Departme-nt
affirmed. Shafer timely appealed. Proceedings before the BHA stretched on for a year.

In a telephonic hearing before an industrial appeals Judge in January 2004
Shafer contended that the October 2000 closing order never became final, because
Dr. Cook had not received a copy. The industrial appeals judge rejected that argument
in an interlocutory order. Eventually the BIIA found that Schafer's condition had not
objectively worsened after her claim was closed in October 2000

Shafer appealed' o superior court. She again contende_d that the closing order
had never become final, but nothing in the record suggests any ruling was made. The
case was tried to a jury, which found th.at the BIIA correctly decided that Shafer's
condition had not objectively worsened.

Shafer appeals. .She first contends that the order closing her clairn was never
final. She also argues that substantial evidence does not support the jur'y’s finding on
her petition to reopen the claim, and that the trial court abused its discretion when it

ordered a CR 35 mental examination at the Depariment’s behest.
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ANALYSIS

If the closing order never became final, that issue is'dis'positive. We therefore
| 'address it fir}st.' |

-The Department argues Shafer.waived this argument by failing to raise it in her
.petition for review bef_ore the BIIA. Although the issue was argued in proceedings
before the industrial appeals judge, the Depart_menr |s correc’r that Shafer did not -
expressly raise it in her petition to the Board. RCW 51 .52.1 04 requires thaf a petition
for review “set forth in detail the grpunds therefor and the party or parties ﬂﬁng the same
shall be deemed te have waived all dbjectiorr_s or irregularitjes not specifically set forth
therein.”_' Shafer's peﬁtion sought Board review of all interlocutory orders, but this is |
technically not enou'gh to satisfy RCW 51.52.104. But neither did the Department timely
object, as required by RAP 2.5(a), when Srrafer raised the argumen't before the superior
| court.* The issue has been fully briefed by both parties, here and below. We elect to»
resolve it pursuant to our inherent power to address issues necessary toa proper

decrsron

* RAP 2.5(a) (“The appeilate court may refuse to review any claim of error which
was not raised in the trial court.”). -

® Roberson v. Perez, 156 Wn.2d 33, 39, 123 P. 3d 844 (2005) (appellate court’s
refusal to review issues not raised below is discretionary); Belnap v. Boeing Co., 64 Wn.
App. 212, 223 n.6, 823 P.2d 528 (1992) (court elected to address issue crucial to case
not ralsed in petrtron for review before BIIA).
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As a threshold matter, we disagree with the parttes about the nature of the
argument. Shafer contends that because Dr. Cook did not receive a copy of the closing
order, it never became final, and thus the BIIA lacked “jurisdiction” over her subsequent |
application to reopen the claim.’ The Department responds that the fact Dr. Cook never |
received the closing order “is not a jurisdictional defect and does not relieve an injured -
worker of the [statutp.ry] requirement [to file] a protest or appeal Within 60 days of the
worker’s receipt of the Department order.” ' |

Jurisdiction is not the issue here. A tribunal lacks subject matter jurisdiction
when. it atte_mpts to decide a type of controVersy over which it haslno authority to
- adjudicate. The focus must be on the words ‘type ot controversy.’”B- A determination te -
olose a clarm or to'deny an applrcatron to reopen a clalm falls squarely within the .
Department s authority to decide claims for workers’ compensatron and the BllA's
authority to review Department actions.” The Department had jurisdiction over the
claim, and the BHA had le‘lSdICtIOﬂ to review its decrs:ons

Thrs is properly a question of statutory rnterpretatron We must decrde whether

the legislature intended to require the Department to notify the claimant’s treatmg

physician before finally closing a claim.

® App. Br. at 27.
" Resp. Br. at 33.

® Marley v. Dep't of Labor & Indus 125 Wn.2d 533, 539 886 P 2d 189 (1994)
(citation omitted).

9 See Marley, 125 Wn.2d at 540 (citing RCW 51 .04.020 and Abraham v. Dep't of
Labor and Indus., 178 Wash. 160, 163, 34 P.2d 457 (1934)).

19 RCW 51.52.050 (“Whenever the department has taken any action or made any
decision relating to any phase of the administration of this title the worker, employer, or
other person aggrieved thereby . . . may appeal to the board.”). . :
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In inte.rpreting statutes, we first attempt to effectuate tha plain meaning of the
words used by the leghs:!ature...11 We examine each provision in ralation'to other
- provisions and seek a consistent Qonstruction of the whole.™ The Industrial Insurance
Act, Title 51 RCW, is “liberally construed for the purpose of reduoing to a minimum the
- suffering and economic loss arising from ihjuries and/or death'occurring in the course of
employment.”™® All doubts as to the meaning of the Act»aré resolved in favor of the
idjured employee.' |

RCW 51.52.050 sefs.forth the requirements fdr notice, fi.nalit'y, and appeal of

Department orders: (

Whenever the department has made any order, decision, or award,
it shall promptly serve the worker, beneficiary, employer, or other person
affected thereby, with a copy thereof by mail . . . . [Sjuch final order,
decision, or award shall become final within s:xty days from the date the
order is communicated to the parties unless a written request for
reconsideration is filed with the department of labor and industries,
Olympia, or an appeal is filed W|th the board of mdustrlal insurance
appeals, Olympla :

Whenever the department has taken any action or made any
decision relating to any phase of the administration of this title the worker,
beneficiary, employer, or other person aggrieved thereby may request
reconsideration of the department or may appeal to the board f1a]

' Advanced Silicon v. Grant Countv 156 Wn.2d 84, 89, 124 P.3d 294 (2005).

12 [d

13 RCW 51.12.010. , : A

14 Clauson v. Dep't of Labor & Indus., 130 Wn.2d 580, 584, 925 P.2d 624 (1996).
5 (Emphasis added.)
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An o'rder is “communicated” upon receipt.'® An order not commu‘nioated to a party does
not become final, and the party is not subject to the 60-day limitation for requesting
reconsideration or filing an appeal 17 | |

Shafer contends that beoause Dr. Cook is a “person affected” by the closing
order who should have received a copy of the order, and a “person aggrieved thereby”
Who had the right to'appeal-, Dr. Cook must also be a “party” to whom the order must be
oomm'unicated before finality can ensue. The Department. Conc.edes Dr. Cook is a
“person affected” and should hav‘e.received a copy of the closing order. But .the
Department argues its failure to prf)vide. her with a copy had no effect upon finality,
because the trea'ting physician is not a party, and only parties must receive copies
~ before an order becomes final.

Neither argument is fully persuaswe The Ieglslature chose dxfferent terms for
dlfferent seo’uons of the statute, presumably for a reason, and meetlng two desugna’uons
does not necessarily mean the third is satisfied. ltis, however, suggestive of_leglslatlve
intent. The Department’s assertion that the physician_is not a party begs the question, E
Which is- whether the legislature intended treating physicians to receive a copy of a .
| cleimant’s closing order when the order is based on an independent medical
exarnination before the order can become final—in wnich oase, the legislature included

the physician in the “party” category for that purpose.'

6 Rodriquez v. Dep’t of Labor & Indus., 85 Wri. 2d 949, 951, 540 P.2d 1359
(1975).

7 Haugen v. Dep't of Labor & indus., 183 Wash. 398, 401, 48 P.2d 565 (1935).
See also In re Leibfried, Docket No. 88 2274, Bd. of Indus. Ins. Appeals (Dec. 7, 1990)
(where claimant had not received order closing claim, application to reopen claim filed
six months later should be construed as timely protest of decision to close claim).
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Where a statute is ambiguous, we may look for guidance te related etatutes and
to the interpretation of the agency having expertise in t’he subject.’® Those resources
here are revealing.. |

RCW 51.28.020 imposes upon treatihg physicians an express duty to inferm
injured workers of their rights under the Act and to assist them in applying for
compensation.'® Further, the statute expressly authorizes physicians to file
applications on their patiertts’ behalves.?® Physicians are also requir'ed to submit
treatment reports at the Department's, request.?! |

Under the Department’s imptementtng 're'gulatio.n‘s, physicians have a duty to
request immediate reconsideration when they believe the Department has taken
rnappropnate action regarding the mjured worker ‘4

On occasion, a claim may be closed prematurely or in error or other
adjudication action may be taken, which may seem inappropriate o the.
doctor or injured worker. When this occurs the attending doctor should

submit /mmedfate/y in wr/tlng h/s request for reconsideration of the
adjudrcatron action . :

All requests for reconsideration mljst be-received by the
department or self-insurer within sixty days from date of the order and
notice of closure. Request for reconsrderatlon of other department or self-

'8 Dep’t of Ecology v. Theodoratus 135 Wn.2d 582, 589, 957 P.2d 1241 (1998)
(administering agency’s interpretation of statutes entltled to “great weight” if the statues
are ambiguous).

9 RCW 51.28.020 (“The physician . . . shall inform the lnjured worker of his or
her rights under this title and lend all necessary assistance in making this application for
compensation and such proof of other matters as required by the rules of the
department without charge to the worker.”).

20 1d. (“If the application required by this section is filed on behalf of the worker by
the physician, . . . the physician . . . may transmit the application to the department
eleotromoally usmg facsimile marl )

21 RCW 51.36.060.




No. 58454-5-1/9

insurer orders or actions must be made in writing by either the docz‘or or .
the injured worker within sixty days of the date of the action or order.”

Likewise,’ the Department’s “Attending Doctor's Handbook,” citing RCW 51.52.050,
instructs physicians, “[ilf you or your patient disagree with a/de'cisio'n ... you have the
right to protest or appeal within 60 days of tne date you receive notification of the
departrnent’s d‘ecisiOn.»23 |

Thus, accordmg to the Department, the treating physnman is authonzed (and
mdeed urged) fo take steps on behalf of the injured worker that normally are available
only to a claimant.

In its brief, fhe Departrnent does 'not'address the regulations-o.r the handbbok.

Rather, it encourages us to follow the analyses of Wells v. Western Washlnqton Growth

Management Hearings Board24 and Simmierly v. McKee 25 The Wells court held that

under the Administrative Procedures Act (APA), an agency’s_ failure to serve its_ final
‘order on all panies to a multiparty abpeal did not relieve parties who did recéive the
order from the“SO-d.ay deadline for appeal.®® The Simmerly court held-that under the
Mandatory Arbitration Rules (MAﬁ), the time period fer an individual party'to requesta
iria‘l de novo eommences when the arbitrator perfects filing of the award with respect to

that party, not when filing is perfected with respect to all parties. 2’

22 WAC 296-20-09701 (emphasis added).

2% DEP'T OF LABOR AND INDUS., ATTENDING DOCTOR'S HANDBOOK 30 (2005)
(emphasis added). '

24 100 Wn. App. 657 997 P.2d 405 (2000).
25 120 Wn. App. 217, 84 P.3d 919 (2004).
2 Wells, 100 Wn. App. at 678.

27 Simmerly; 120 Wn. App. at 222-23.



No. 58454-5-1/10 )

But these cases are not helpful. fhey interpret the APA and the MAR, schemes
entirely distinct from the Industrial Insurance Act which do not contemplate that a
nonlitigant will have a right or duty to appeal on behalf of another. Further, in each case
- the court relied upon proo'edural safeguards ensuring that no party would be prejudioed
by late receipt of the ﬁnallorder.%’ Assuming the physician isa party, t_he same
safeguards are not present here.

Rather, we are guided by the statute and regulations. In the Industrial Ir"rsura'nc.e
Act, the legrslature has carved out roles and nghts for nonlmgants The leglslature
expects the treatmg physmnan to serve as a medloal advocate for the rnjured worker and -
as a fulcrum in the agenoy s evaluation of the claim. The Department implements this
expeotation by advising physicians they have.the right and the duty to seek review on
- their patients’ behalf. The pHysiciah cannot decide whether to appeal unless the
physrman knows of the order Failure to ensure that the physrman Iearns of the order
therefore deprives both the worker and the agency of the voice of the physrcran just at
the critical point of finalizing a determination of the worker's fu’rure medical oondition.

We cohclude that when a final order, decision, or award is based upon a medical
determination, the legislafure considers the treating physioian ro be an interested

party.®® In such oases, the order does not become final until 60 days after the doctor

has received it.

28 1d. at 222; Wells, 100 Wn. App. at 678-69.

2% We confine our holding to those orders based upon an assessment of the
worker's medical condition. We do not address whether the physrcran is a party for
purposes of other types of orders

10
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The October 19, 2000 order dlosing Shafer's claim never became final. A
request for reconsideration or appeal, by Shafer or Dr. Cook, is sill timely.

Giveh our disposition, we neéd not reach Shafer's other assignments of error.
She is entitled to her attorney fees ®

Reversed and remanded.

. (/ Y
WE CONCUR:

% RCW 51.52.130; Brand v. Department of Labor & Indus., 139 Wn.2d 659, 674,
989 P.2d 1111 (1999). - .

-1
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

DIVISION ONE
KELLY L. SHAFER, b No. 58454:5-1
- )
Appellant, )
. )
V. )
) .
DEPARTMENT OF LABORAND - ) ORDER GRANTING MOTION
INDUSTRIES OF THE STATE OF ) FOR RECONSIDERATION
WASHINGTON, - ) IN PART AND CHANGING
| ) OPINION
Respondent. )
)

The respondent filed a motion for reconsiderétion of the Court’s opinion filed
June 11., 2007. The panél has considered the motion and determined it should be
granted in part. Now therefore, it is he_reby

ORDERED that the opinion is hereby changed to replace all references to
“treating ph‘ysicia‘n” to “attehding physici.an.” It is further

ORDERED that the sentence on Page 11 that reads, “She is entitled to her
attorney fees” be chavnged to “Her request fof attorney fees must abide remand,” with

citation to Flanigan v. Dep't of Labor & Industries, 123 Wn.2d 418,427, 869 P.2d 14

(1994) rather than Brand v. Dep't of Labor & Industries, 139 Wn.2d 659, 674, 989 P.2d

111 (1999). It is further
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ORDERED that the phrase “have a duty to” on page 8 is changed to “are

expected to” and the phrase “and the duty to” on page 10 is changed to "and are

expected to.”

Further reconsideration is denied.

Dated this L™ day ofsﬁpm&mzow.
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