§/067-2

NO. 59457-5

IN THE COURT OF APPEALS, DIVISION ONE
OF THE STATE OF WASHINGTON

CITY OF TUKWILA,

Petitioner,

Vs.
KELLAS GARRETT,

Respondent.

PETITIONER CITY OF TUKWILA’S MOTION FOR
DISCRETIONARY REVIEW

Kerri Ann Jorgensen

WSBA No. 28310

Kenyon Disend, PLLC

11 Front Street South

Issaquah, Washington 98027-3820
(425) 392-7090

Attorneys for Petitioner City of Tukwila

ORIGINAL



I. IDENTITY OF PETITIONER

The City of Tukwila (“the City”), asks this Court to accept review of

the decision designated in Part B of this Motion.
II. DECISION

The City seeks review of the decision of the Honorable Douglass
A. North of the King County Superior Court entered December 15, 2006,
under King County Superior Court Cause No. 06-1-03180-2SEA,
reversing Kellas Garrett’s (“Garrett”) conviction.

This case arose after the Honorable Scott Stewart of the Tukwila
Municipal Court denied Garrett’s motion to dismiss his conviction for
Violation of a Temporary Protection Order (“TPO”) based upon an alleged
improper jury pool. Garrett appealed his conviction to the King County
Superior Court sitting in its appellate capacity pursuant to the Rules for
Appeal of Decisions of Courts of Limited Jurisdiction (“RALJ”) arguing
that the jury pool was invalid based upon the trial court summoning jurors
from outside the City limits. The superior court agreed with Garrett and
reversed Garrett’s conviction. A copy of the RALJ decision is attached as
Appendix A.

III. ISSUE PRESENTED FOR REVIEW

Did the superior court err in finding that there was a material

departure from the jury selection procedure required by law where the
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City used the same procedure upheld by the Washington Supreme Court in
State v. Twyman, 143 Wn.2d 115, 121, 17 P.3d 1184 (2001)?

IV. STATEMENT OF THE CASE

The City charged Garrett with the crime of Violation of a
Temporary Protection Order - Domestic Violence (“TPO”). On
September 1, 2005, Garrett was tried before a jury in Tukwila Municipal
Court for Violation of a TPO for an incident that occurred on June 27,
2004. The trial court selected the jury pool from three King County zip
codes (specifically 98168, 98178, and 98188) that roughly paralleled the
City of Tukwila’s boundaries, excluding residents living in Tukwila and
including residents outside the City limits. See Declaration of Amy Bell
attached as Appendix B at 2, § 7. This was the exact same ”process the
City utilized every time it selected jurors through a contract the City had
with King County to summons jurors from the King County jury pool.
See Appendix B at 2, 9 6.

Before the jury was sworn, Garrett objected that the jury included
jurors who did not live within the City limits. The trial court denied the
objection. Following a guilty verdict, Garrett moved to dismiss the case
based on his earlier objection to the jury pool. The trial court again denied
Garrett’s motion, but invited legal briefing on the matter. See Defense

Trial Transcript, attached as Appendix C.
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On January 19, 2006, the trial court heard argument regarding the
validity of the underlying order and composition of the jury pool. On
February 6, 2006, the trial court denied Garrett’s Motions to Dismiss. See
Report of Proceedings 2, attached as Appendix D. The trial court then
sentenced Garrett.

Garrett subsequently filed a Notice of Appeal with the King
County Superior Court, alleging that the trial court erred in denying his
Motions to Dismiss. On December 15, 2006, the Honorable Douglass A.
North reversed Garrett’s conviction. This Motion for Discretionary

Review followed.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

This Court should accept discretionary review because several
grounds for accepting review under Rules of Appellate Procedure
(“RAP”) 2.3(d) have been satisfied.

A. Standards for Accepting Discretionary Review.

This Court may accept discretionary review on any one or more of
four grounds. These are contained in RAP 2.3(d) which provides:

Discretionary review of a superior court
decision entered in a proceeding to review a
decision of a court of limited jurisdiction
will be accepted only:

(1) If the decision of the superior court is in
conflict with a decision of the Court of
Appeals or the Supreme Court; or
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(2) If a significant question of law under the
Constitution of the State of Washington or of
the United States is involved; or

(3) If the decision involves an issue of public
interest which should be determined by an
appellate court; or

(4) If the superior court has so far departed
from the accepted and usual course of judicial
proceedings, or so far sanctioned such a
departure by the court of limited jurisdiction,
as to call for review by the appellate court.

This case presents grounds for review under RAP 2.3(d)(1) because
the decision of the superior court is in direct conflict with a decision of the
Washington Supreme Court. RAP 2.3(d)(3) also provides a basis for review
because the superior court, by reversing the decision of the municipal court,
raises an issue of public interest in regard to the appropriate composition of a
jury pool in municipal misdemeanor cases.

B. Judge North’s Decision Conflicts With a Decision of the
Washington Supreme Court.

This Court should accept discretionary review of this matter because
the superior court’s decision conflicts with a Washington Supreme Court
decision. The RALJ decision attached states that “there was a material
departure from the jury selection procedure required by law.” See
Appendix A. The superior court held that Tukwila had no authority to
summon jurors from outside of Tukwila and it’s electoral district. This

decision is in direct conflict with the Washington Supreme Court’s
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decision in State v. Twyman, 143 Wn.2d 115, 121, 17 P.3d 1184 (2001).

In State v. Twyman, petitioners alleged the court violated the
statute governing jury selection by drawing jurors from three zip codes
that only imprecisely paralleled the actual boundaries of the district. The
result of drawing jurors from three zip codes excluded prospective jurors
who lived in the electoral district and included some from outside the
electoral district. Id. Petitioners in Twyman argued that jurors should
have been selected from all of King County, or, in the alternative, only
from within the exact electoral district of the Shoreline Division. Id. at
118. The State noted that the trial court worked from a list randomly
selected from the entire county, and then selected jufors from the zip
codes closest to the division. /d. at 121.

The Court held that this procedure was a “fair approximation” of
the division’s electoral district, i.e. the “population of the area served by
the court.” Id. In support of this holding, the Supreme Court explained |
that the jury selection statute is merely directory, and need only be
substantially complied with. Id. at 122. The Court further noted that
prejudice would only be presumed when there was a material departure
from the jury selection statutes. Id. Ultimately, the Court held that there
had been no gross departure from the statute, and as a result, the burden

was on the petitioners to show prejudice, which they failed to do. Id.
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Here, the City used the same procedure to summon jurors as used
and ultimately found acceptable in Twyman. King County Superior Court,
through a contract with the City, worked from a list randomly selected
from the entire county and then selected jurors from three zip codes
(98168, 98178, and 98188) provided by the City. According to the United
States Postal Service, these three zip codes are designated for the City of
Tukwila. These three zip codes cover residences in the City, as well as
surrounding areas. According to the analysis set forth in Twyman, the
procedure used by the Superior Court was a “fair approximation” of the
City’s boundaries, i.e. the “population of the area served by the court.”
Twyman, 143 Wn.2d at 121.

Pursuant to Twyman, the City substantially complied with the
requirements set forth in the jury selection statute. Therefore, Garrett
failed to show that the trial court made a gross material departure from the
jury selection statute. With no gross departure from the statute, the burden
was on Garrett to show prejudice. Garrett failed to show any prejudice as
result of the jury selection process. Accordingly, the superior court’s
decision reversing Garrett’s conviction is in direct conflict with the

Twyman decision and, therefore, this Court should accept review.
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C. How Municipalities Summon Jurors is an Issue of Public

Interest.

This Court also should accept review because this case presents an
issue of public interest as a municipality’s ability to summon jurors affects
local government, criminal defendants, jurors, courts and the community.

Public interest: Something in which the
public, the community at large, has some
pecuniary interest, or some interest by which
their legal rights or liabilities are affected. It
does not mean anything so narrow as mere
curiosity, or as the interests of the particular
localities, which may be affected by the -
matters in question. Interest shared by
citizens generally in affairs of local, state or
national government.
Black’s Law Dictionary, Abridged Fifth Edition (1983).

Because jurors are selected from the community and the
community has a right to ensure that its’ local jury pools are selected
appropriately, the community has a compelling interest in this issue.
Additionally, defendants have an interest by which their legal rights are
affected. Moreover, jury selection is not just an interest of the particular
locality, it is a common issue among all municipal and district courts in
the State of Washington.

In assessing whether appellate review is appropriate the Supreme

Court has analyzed the criteria for public review as a three-prong

determination. It has stated that:
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In deciding whether a case presents issues of

continuing and substantial public interest:

Three factors in particular are determinative:

(1) whether the issue is of a public or private

nature; (2) whether an authoritative

determination is desirable to provide future

guidance to public officers; and (3) whether

the issue is likely to recur.
In re Marriage of Horner, 151 Wn.2d 884, 891-892, 93 P.3d 124 (2004).

In the instant case, the superior court’s determination that “there

was a material departure from the jury selection procedure required by
law” reversing the trial court’s decision is an issue of public interest. The
composition of a jury pool is of a public nature because it involves a
government body and a criminal proceeding, which are clearly not of a
private nature. It also is necessary for this Court to provide future
guidance to public officers such as trial courts, court administrators,
prosecutors, and judges on the way in which jury pools should be
summoned and selected. Finally, the issue of proper jury composition is
likely to recur, not only in Tukwila Municipal Court, but other
municipalities and district courts. Accordingly, this Court should accept

review to decide this issue of substantial public interest.

VI. CONCLUSION

This Court should accept review for the reasons indicated in Part E

of this Motion, reverse the decision of the superior court, and affirm
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Garrett’s conviction.

RESPECTFULLY SUBMITTED this day of January, 2007.

O DISE , PLLC

Kerrl Ann 7 orgensen
WSBA No. 28310
Attorneys for Petitioner
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DECLARATION OF SERVICE

I, Terry Cox, declare and state:
1. I am a citizen of the State of Washington, over the age of eighteen
years, not a party to this action, and competent to be a witness herein.

2. On the%’)_()day of January, 2007, I served a true copy of the

foregoing Petitioner City of Tukwila’s Motion for Discretionary Review

on the following counsel of record using the method of service indicated

below:

Robert Boruchowitz O First Class, U.S. Mail, Postage
Visiting Clinical Professor Prepaid

Seattle University School of Law S Legal Messenger

Ronald A. Peterson Law Clinic O Overnight Delivery

1112 E. Columbia St. O Facsimile:

Seattle, Washington 98122-4458

0 E-Mail:

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

DATED this Z_Ci day of January, 2007, at Issaquah,

Washington. ~ o
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APPENDIX A
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SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OFKING .

DECISION ON RALJ APPEAL

C(w 0’?’ W\ | |  CLERK’S ACTION REQUIRED

Respondent »
- This appeal came on:regularly for oral argument on {0 g D0Y: __ pursuant
“to RALJ 8:3, before the undersigned Judge of the above entltled court and afterreviewing .
the record on appeal and consldenng the written and oral argument of the parﬂ”ea, tlie
court holds the following: - ; .
Reasoning R;?de Assi nment of Error

ITIS HEREBY ORDERED ¢ cauie is; -

[ ] AFFIRMED; l)( [ ]1MODIFIED;
COSTS____ . -
REMANDED to Court for further

. proceedings, in accordance with the above decision and that the Superior Court Clerk is
directed to release any bonds to the Lower Court after assesslng statntory Clerk’s fees.and

 pATED: DequA IS, ’Zooé

10/01

S T e e e



APPENDIX B



The Honorable Scott Stewart
1 Novémber 7, 2005
2 2:30 p.m.
5|
4
5 rd
6
’ IN THE MUNICIPAL COURT FOR THE CITY OF }‘{TKWILA
7 STATE OF WASHINGTON FOR KING W
8 || CITYOFTUKWILA,  NO.#R 44173
9 Plaintiff,|  DACLARATION OF AMY BELL
: 5 SUPPORT OF PLAINTIFF
10 vs. - FCITY OF TURWILA'S |
1 ' ‘ F RESPONSE TO DEFENDANT’S
KELLAS W. GARETT, - MOTION TO DISMISS
G120 b : L ¥ 4 e
e Defendant
13
14 AMY BELL declares and states as follows:
15 [ | I. I am over the age of eighteen years, make th:s declarauon on personal
16 knowledge of the facts stated, and am competent to wsnfy hexem. |
7 2. I am the lead clerk for the Tukwila Municipal Coutt. Iam responsible for
. overseeing the jury process and ensuung there are an a@quate number of jurors for
19’ - scheduled jury trials. .
' 3. On October 1, 2003, Tukwila Municipal Court entered into a Memorandum of
20 .
Understanding (the “Agreement”) with King County Superior Court for trial court
21 v
coordination of jury services pursuant to RCW 2.36. The Agreement provided that King
County Superior Court would be responsible for precessing jury summonses, maintaining
23 A | ' g .
juror information in the jury management database prior to the actual term of service, and
%# processing responses/non-responses from jurors. See The Agreement, attached hereto as
2 .

DECLARATION OF AMY BELL IN SUPPORT OF KeNYoN DiseND, PL
PLAINTIFF CITY. OF TUKWILA’'S RESPONSETO: __M%MMMFM ¢
DEFENDANT’S MOTION TO DISMISS - 1 T1FioerSy

\WNikwili\ CITYHALL; VOL1.Cityhall Tukwils . Issaquan; WASHINGTON 95sm73m
Attocsey\ RERRITukwile Ploadisgs PLD - e...‘?" n.e,emynenmorzms _ (429)392:7000 FAX (42Sy392-7071




10 |

11 |

13
14

15

16
17 |
18 |

19 |

21

22

3

R

‘Upon expiration of the Agreement, the Honorable Km:berly A. Walden communicated to

 invoice- states that the amount ‘due in reference: to- an interlocal agreeh:ent for jury |

12 ||
| from three zip codes (98168 98178 and 98188) as directed by Tukwila: Mmclpal Court. 5

. Tukwila Municipal Court has been seleclmg _]_lIIOIS from these three- zip codes. since- at Jeast

& &)

Exhibit A.
4. The Agreement was effective from October 1, 2003, through April 30, 2005.
methatshevexballyagreedmtthgCountytorenewtheAgmemen; King County
Superior Court has continued to provide and charge Tukwila Municipal Court for trial court
coordination of jury services. |
5. On October 13, 2005, Tukwila Municipal Court received an invoice for jury
summons processing from King County Superior Court in the amount of $992.50. The

summoning and poohng services provided to Tukwila Municipal Court by ng County |
Superior Court. See Invmce, attached hereto as Exhibit B.
6. Pursuant to the Agneement, King County Supenor Court randomly selects j jmms

1997. |
7. According to the United States Postal Service websits; zip codes 98168, 98178,

and 98188 are listed as zip code maches for Tukwils, WA. See United States Postal |
Service Website Print-out, attached hereto as Exhibit C.
I declare under penalty of perjury under the laws of the State of Washington that the |
foregoing is true and correct.

DECLARATION OF AMY BELL IN SUPPORT OF
PLA{NTIFF ClTY OF TUKWILA S RBSPONSE TO-
\MCITYEA[LVOLI cqhnm Tssaquas; WASHINGTON. 98027-3820:
Atorsey KERRRTekwile Pleadings PLD - Gue?y Dec: of Ay Belldoc/C/1021/05: (425)392-7000: FAX (4293 3927078 .. .
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THE SUPERIOR COURT OF THE STATE OF WASGTCN-- -
| NANDFORTPECQUNTYOFKNG .

' - Appellant, = - | No. 06-1-03180-2 SEA.
+CITY OF TUKWILA, o TRANSCR]P"I‘.FROM__‘:'«

Re'spondéﬂt..‘ C.URT B
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v. Garrett September 2005

Ms.aEete mg Befense _
Mr: quchpmﬂz. - Co-Defense

JUDGE: Ah, please be seated. I have, ah, C1ty ] JI][Y mslructtons. Do I
‘ ‘have Defense?

.CO-DEFENSE.-.. Youwﬂl in.one. second.




before pro tem, Scott Stewart, and that they should make itin
writing and support it with any written: documents such as
declaratlons, in the same format and 'ammg format as they might a
motion for summary: judgment, since itisa: dlsposrtory motion. So,
'you can do.that, um, and make it to the: previous pro tem who ruled’

* on that in writing fyoummdxsagreementmthver&ctrendered

today.

'I'herewas, ah, a motion in liminae w1th regardto what statements,
ah,ceertchell ‘ah, may or may not be-abie to speak to, what
evxdencehecan,ah,speaktoanddecxdedtoexclse,thatm
eliminate, the fact that he had responded to the residence as a result
oftrymgto serve.a Clark County warrant. He can merely saythat

 he responded to the, ah, resxdence, Vnot to menuon tbat he




JUDGE

we did not ask you about [mauchble] was to exclude evidence of
any prior convictions, other charges, or other ‘warrants. ‘T think we .
touched on it by talkmg about other warrants that there mght have

‘been and I want formally move to exclude any reference, any other
- charges, convictions or warrants.

Madam Prosecutor, we have, ah, a ER 609 moﬁon here. bemg
brought anew. [, we might as well handle it now; I suppoese. Do
you have any prior conv- ah, bad acts or convictions of the
defendant ifhe. should S0 test:fy" -

Um. One seeond. The Court:didn’t- prowde us witha DCH, a
- current DCH. I'm. not recalling off hand that he. got any theft
conwcuons. '
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14 ||
15
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221

CITY:

- JUDGE.:.

CITY:

JUDGE:

- JUDGE:

BAILIFF:

Seat number four ‘aﬁd‘séarnumber &‘di‘d?youge{‘those?‘ B R

Is that- Yeah. Are those the only two? Okay.
Yes.

Um. Now, the Defense motion to for cause Juror #11 who was
seated in number, position number 6, I denied that. Defense

. motion to for cause challenge Juror #10 who is seated in position
number twelve, I denied that. City motioned to for cause challenge
Juror #20 who is in position number eleven and I denied that.
Defense also motioned at sidebar; ah, for additional voir-dire time:
I felt as though Counsel had ample opportumty and so I demed
additional, ah, voir dire minutes, so to speak.

Does anybody have anything to comment or modxfy on those |
series?

: 'CO-DEFENSE: Just briefly, your Honor. Um. The reasonI asked for more time:

was, ah, to be able to develop more effectively our challenges for
cause, and [inaudible] challenges, ah, in particular with regard to
challenge to cause that you denied that sidebar the Juror, Miss

Haines, had indicated a number of statements that indicated she.
mightnotbeabletobefa:randthatshewmﬁdbelmabletotell :
your Honor if she found that she was unable to be fair. Ah, we
would have, ah, have liked to pursue that further. In addmon, a
number of jurors indicated toward the end: ofour qu&sh that

.theywould expect Mr. Garretttotesufy theywmﬂdwanthunto
testify and we have liked more tuneto address those, ah, ah, issues
as well.

Verywell andw:ththat, Iﬂlmkﬂzatthe, ahi, back and forth
recitations are mﬂiclenﬂy on the record, um, to descnbe those,
Any other issues? - :

All right. What's that?

 [inaudible].

LAW oFFICES OF :
THE PuBLIC DEF'ENDER
810 THIRD AVENUE
8TH FLOOR CEN'I"RAL Buu.nms
SEATTLE WASH!NGTON 88104
206447 3800

d Septembex: 2005 -4-
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CITY:

JUDGE:

CO-DEFENSE:

D

I
L

_Oh. 404B and 609, um, shouid Mr. Garrettchoosetotesu.fy does |
Madam Prosecutor, um, have any evidence to impeach his

credibility?
No; yanif Honor.

So, with that, the written motion, ah, I'll make a finding- that
there’Il be no ER 609 or 404B evidence - 609 being past
convictions and 404B being past bad acts.

And, just to be clear, so the, ah, former and [inandible] Oﬂicer,
again, Mitchell, um, is clearthathe snot to talk about any wan'ants.

" 'thathemaylmowabout.

CITY:

JUDGE:

| Yes. And, I've discussed that w1th h:m, your Honor. He’s not to -
' mentlon the Warrant

All right. Um. Whatl’dhketodowbnngthejumrsmandswear

.~ them in-and read the: colloquy andthen, goto openmg statements

CITY:

CO-DEFENSE:

" JUDGE:

make it now or laxer’

~ CO-DEFENSE:

JUDGE:

CO-DEFENSE:

JUDGE:

Okay?

Um. And then, ab; Itell you, Id n t, I don’t ask Defense whether
ornot they’re gomgte s their opening or reserve it. Um. I
think i’s just appropria - that I turn to you and say, “would you

We're gonna make it now and Ms. Eves will make it
Okay Very well. Let’s have the. jurors.
Well, your Honor, there is one other thmg I wanted to menuon L

qmckly Pm sorry. Um. I’ve never ran mto thiis. before and s0 I
wasn’t prepared. . - v

Can yéuzhpld- on? Amy, can ygﬁ- Can ‘youfé‘t%hz‘{tg-:brjr_‘-‘fOr a second? :

Sure. - LAWOFFICRESOF
THE PuBLic DEFENDER

. 810THIRD

aTH h;'o.on. cEN
SEATTUE, WASHINGTON 98104
208-347-3900
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" CO-DEFENSE: So, r haven’t researched ana P'm trying to get my staff to
while I’'m down liere. But, I would objectto there bemg jurers
from outside the City of Fukwila. A number of the jurors said that
they live outside of the City of Tukwila. It seems to me that a juror
[inaudible] from the jurisdiction of [inaudible] and I’venota
chance to research that [inaudible]. If we get a guilty verdict, I will
presentmwnungandaskyouto consider that, but I think the jury
needs to comefmmthejm'xsdlctlonofthe Court. I recognize in
District Court it is legal to call people from all over the county, I
don’t know if the City-can do that.

- JUDGE: " I ah, that thought crossed my mind when I was heanngpeople say

they were from SeaTac and whatever, but I don’t know the case
law and so, you’re gonna have to present.more at f.hls point.

CO-DEFENSE: Ah, the basic argument is the Cotuuon reqmres ajury of the
locale andllmderstandthex:e s case law allowing Shoreline 'lsl'mt‘ .
Court to call peaple fr 1 South King County, but T don’t think
there’s any case law thiat authorizes the City to calljumrsﬁ'om
outside of the City. And, a number of the jurors testi- or spoke
under oath that they lived in Greenwood, they’ re hvmg here, v

they’re living there.
- JUDGE: Understood
BAILIFF: _ We haven’t assigned them anyparlaculat seatmg anangement. :
- ' Can thiey just sit down and then, Isthatallnghtmth
everybody? '

CO-EFENSE It’s fine with me.

BAILIFF: Have a:seat.
JUDGE: At your leisure.
- BAILIFF: Okay When I brm.g you in-and out, though, make sure you sit m

yoursameseatsﬂaatyouresﬁungm.

: a uﬁont_éuor
~ THE PUBLIC BEFENDER,
Blo THlRD AVENUE o

SEATTLE WASH!NGTON 98104
206-447-3900
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.. JUDGE: I'm. gonna ‘have you stand up right away, so you might as well just

- keep stand.mg “Tha- ~Thank you: - And to'the six of you, would you
please raise your right hand for me. Do you solemnly swear or
aﬁrmthatyouwﬂlweﬂ and truly try the case and-declare a true
verdict according to the evidence and the instructions of the Court?
If you do please say “yes”.

| JURORS: Yes.

" JUDGE: Thank you. And, let’s all have a seat. ‘

Ladies and gentlemen, my next sort of colloquy to you will go as
follows, alt right. Is everybody comfortable? We’reall doing-
okay. Okay. Let me know if you have any questmns

It is important that you-keep yem' epen and attentive
ﬂ:roughout thie trial. lo not discuss th1s case ¢ ongst yourselves
or with anyone else. Do not permit anyone to ckscuss it with you or
in your presence. A violation of this order is serious. It may
involve aperscnal penalty to you and resultin a nnstnal, which

~ would cause great injury to.the parties in the case and to thie City.
You will notbe sequestered and kept during, kept together dunng
this trial. Um. Because of this youa.reomshednotto read,
v1ew ur hsten to anym the. -, WSpaper, radlo or telev:smn en

'onlttoyouormyourpresence Itls
'_ﬁ'ee of X ‘ ‘

sartici ,.ants mzthe tnalwﬁl not gl‘eetvﬁ;l‘ Wﬁvmé Wlth you dunng
the tnal ' . '

yeuarenottobe_ ,dlmngthemal,youmlltake
all your recesses in the j Jury dehberanon room. And, when we

THE PUBLIC DEF‘ENDER
BIOTHIRDAVENUE s
8TH FLOOR, czm'

 SEATTLE, WASHIN on.seioa .

208:447-3900

' Cityv. Garrett: September 2005 -7




P Vel
__ (S
R ¥ recess-for the noon-period and-for the day, you will depart the jury -
o deliberation room and precede directly out of the courthouse.
. When you return, come directly to the j jury deliberation room; thus
3 avoiding any inadvertent contact with anyone who may bea
‘ : witness from who you are not able to identify by sight.
4 Y- You as a juror should never seek out eVIdence or do any
5 . - research. You should not inspect the scene of an event involved in
a case as conditions may not be the same. There are many other
6 reasons why the case must be decided only on. proper evidence
- admitted in the courtroom. If your normal commg and going ftom
| the court sessions would result in passing or seeing the scene; do—
not stop and investigate and please adwse the baJhE or clerk so that
8 , heorshecanadwsetheCourt.
9 _ The Court mayrepeatorrefertothese instructions from time to
o v time during the trial. Thesemsu'ucuonsuetoapplyto .
10 || ‘ conductthmughoutthetnal,ateveryrecess,unﬁlthema:tterm
S ‘ to you for decision whether or not the Court spec:ﬁcaily
191 - repeatsﬂiemorreferstothemagam. .
) The functions and duties of jurors, the Court, the lawyers, and the -
procedure to be followed dunngtnal The lawyers remarks, .
13 statements and arguments are intended to-help you understand the
' evidence and apply the law. They are not evidence, however, and -
14 ~ you: shsould d15regard any remarks statements.or arguments which
v - are not supported by the evidence or by: the lawas the Court: gives. .
15 itto you. The: taw does not: pemut me 1o comment’ on the evidence .
e in: any way and T will not: mtenuonally do__so B_y' g on
16 the evidénce I mean some: expression or indication from me as
. my opinion o the valite of the evidence or the weight. f i
' appearstoyouthatldocommentonﬂ;eev:dence, ‘
18 disregard that comment entirely. The _: "
to-questions and: ewdence ‘They. have i rig it
9 any- ob;ecuonswhx ’ey’deem pPIop]
2 cans:st,mn,cansxderconmstsofthe twhmony of_t;hem essesand
211 the exhibits admitted into evidence. Tt willbe my dutyto ruleon
the admlss1b1hty of evxdence You must: not-concern ycmrselves
22 ' THE Pt::v I:IZGS-EQFPENDER
23 - ) I‘O THIRD :AVEIIQUE
- September 2005 - 8.
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) - which either is not admitted or which may be stricken by the Court. '
3 : Case will proceed in the following otder. First, the plaintiff, who’s
the City’s, their lawyer may make an opening statement outlining
4| the evidence to be presented on behalf of the, their case. The
: Defense lawyer may make.an opening statement outlining the -
5 defendant’s case mmedlately after the plaintiff’s statement or the
defendant’s lawyer may reserve opening statement unlﬂ the
6 conclusion of the plaintiff’s case.
At - Second, the plaintiff will introduce evidence: At .the conclusion of
: - the plaintiff’s evidence, the defendant may introduce evidence.
8 . Rebuttal evidence may, also, be mtroduwd by elther side. Atthe
; conclusmnefaltheewf' 5 '-!_ﬁ‘ansvnllbeglvento
9 o you, after which the lawyers will have the .opportunity to make
) - closing arguments. Then you will select a fore-person and
10 | , deliberate your verdict. -
H ' 4 You are officers of the Court and must act judiciously and thh an

~ earnest to desire to determine and declare a proper verdict.
Throughout the trial, you should be i al and permit neither

sympathynorprejudaceto'y -_*-_-you. ‘ |
M Members of: the jury will you please g1ve your attention to Ms
14 : Burglen, the C1ty Attorney for the opening statement. o
5l crry: Good. aﬁemoon, ladtes and gentlemen. Agam, my name is Ken'y
6 Berglen and T'm the Prosecutor for the City-of Tukwﬂa. Teday,
. . | youregonnahwthecaseofthe City. Kellis €
' 17’ ‘This is Cause Number CR-44173 ,
| 18 ) Yt; re_gomg to hear the C1ty s e ewdencem ﬂns case, um, ﬁ'om
o |
21 ] ett,
B | thedefendantmth:scase,atthataddtess Youwﬁlhgarﬁom,ab,
ol Qﬁcethchellthattherewasapmtecﬁonordegéy yeroe
23 '

SEATTLE WASQINGTON 98 104
208-447-3800
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JUDGE:

' DEFENSE:

CITY:

= September-2005 - Id‘s

time and that that protection order prohibited: Mr. Garrett from
being at that residence that he was at on that occasion. Um.
Officer Mitchell will, also, testify for you that on the next day on
June 28", 2004, he again contacted that residence where he
contacted Trisha Clay, the named petitioner in the protection order,
again, at that residence. And, Ms. Clay specifically showed him a
copy of the protection order in this case. Officer Mitchell testified, _
um, as to, ah, his contact with those:individuals. You will, also, see
from the City a copy of that protection order with expli- with the
explicit provisions, um, which indicate in fact that Mr. Garrett was
prohibited from going to that residence. He’s prohibited, in fact,.
from being within 500 feet of the residence. And, you will hear
__from the testimony that he was at that residence in violation of that |
specific provision. - _

Thie City would ask that you listen very attentively to the festimony
tha you'Il ieat, that you view the evidence very carcfully. And,
the City believes that after hearing all the of the evidence that you |

* in-the City of Tukwila on June 27™ 2004, that that order had been . |

- issued by Superior Court on June 18%, 2004 and it prohibited him
from having contact with [inaudible]. After listening to all of the
evidence, I would ask that you. find M. Garrett guilty of this
offense. And, I thank you very much for your time and attention. - :

B?Iiés Eete?

Thank you, your Honer. Goed afternoon, ladies and gentlemen.
Um. Iam:{jnaudible], earlier. I-am [inaudible], Mr. Gatrett in this
case. And, this case is a very simiple case, with very simple facts,

 Officer Mitchell went to Mr: Garrison’s, Mr. Garrett’s - Tkeep -
mixing up his name - Kellis Garret - Mr. Garrett’s residence, He
found Mr. Garrett thiere, alone, and he arrested him. Now there are
many different types of court orders. Today Mr. Garrett is being
charged with violating a temporary domestic violéence order for
protection. Now in order for the temporary domestic violence
order for protection and I’m just gonna call it a:protection order
from now on, thie [inaudible] breath. Um. In order for that order to
be valid, a court has to find that a domestic relationship exists.

Objection, your Honor. She’s arguing the legal basis for the order.
v ' ‘ o " uwormczsor
THE PUBLIC DEFENDER

© BIOTHIRD AVENWUE .

8TH FLOOR, CENTRAL BUILDING

SEATTLE, WASHINGTON 58104 |

206-447-3900
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61l DEFENSE:

- DEFENSE:

CITY:

DEFENSE:

CITY:

DEFENSE: -

CITY:

JUDGE:

' by the Com't. And,~ the Court cannot be

Your, your Honor, I’'m just simply saying that the order on its face,
which we’re allowed to challenge based on factual basis.

Again, that’s a legal-
It’s not to- |
that’s.a legal chaﬂenge, your Honor, it’s not a factual one.

What what I'm saymglsthatonthe face there are no words to
indicate a ﬁn g by the Court that a domestic relauonsh1p existed.

That’s not an issue presented to the Jury.

In Stave.v. Llo

. Stayé.v. Llovd-

Okay.

 specifically said that factual challenges, that's

I-
[maud1ble], your Honor‘7 .

Let me, Iet- No Let me mle on ttus You- The opemng statement
is for the ewdence that w111 bea | in Court, it’s notin '

argument. So as long as you reduce yours to, um, the ewdence

that will ‘be pres:

’ you’ll be fine.

Okay. Um: So, today, beeanseMr hasbeenchargedwﬁh
walaunghls.,;_ e ‘an -, the C1tyhasthebmdentove
s, thiree thii '-toyon..ﬂaatnwasavahdorder that Mr.

that; Thetefere, today, we: wﬂl ask you. to.re return: a;verehct of t
guilty; cause Mr. Garrett did not violate a vahd message, ah,
protecuon order. 'Fhank you. '

LAW OFFICES OF .
THE PUBLIﬁ DEFENDER
' 810.THIRD AVENUE
8TH FLOGR, CENTRAL BUILDING.

SEATTLE, WASHINGTON 98104 |

208-447-3900
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JUDGE:
CITY:

JUDGE:

MITCHELL:

JUDGE:

| MITCHELL:

CITY:

CITY:

MITCHELL:

CITY:

'MITCHELL:

CITY:

MITCHELL:

All right. The City have their first witness?
Yes, your Honor. The City would first call Officer Mitchell.

Do you solemnly swear to tell the whole truth inr this matter?

~ Yes, your Honor.

Thank you. And, ah, please have a seat there and we’ll make sure

_. Can you please your full name and spell your last name for the..

record.
Richard A. Mitchell. M-I-T-C-H-E-L-L.

And, how are you eﬁlployed"currenﬂy‘?

" I’m currently employed as a Executive: Protecuon and Corporate

Security Specialist for Balkan Inco
Okay. And, how were you employed pnor to that?

Ah, for 11 l/z years: prior to my.currerit job, I worked as a pohce
officer in the City, and a-police detectxve in the Clty of akewil

Okay. And what training and ¢ ence do you have mregards to
that job you had; held i in Tnkwrla"

Ah, T have over 2000:5 of ‘aining in vanous aspects of law
enforcement to; include basic law enforcement ac ademy. Ihave

aining in, ah,detecuves andmvestzgauon, survexllance ah,
us ar- just about every area of law’ enﬁ)rcement Thave
trammgm. ‘ .

Okay Were you: employed by the City of Tukwila as a pohce

~ officeron June 28" of 20047

» Yes-,Iwasr

- LAW OFFICES OF
THE PUBLIC DEFENDER
B10 THIRD AVENUE
8TH FLOOR, CENTRAL BUILDING
SEATTLE, WASHINGTON 98104
206-447-2800.
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)

And, were you equally employed,. um, as such on June 27% of
20047

Yes.

And, on June 27" of 2004, um, did you have reason to come into
contact with anyone in the com'troom‘?

Yes, I did.

And, who was that individual?

- Um. The defendant, Kellis Garrett..

Let, let the record reﬂect the oﬂ:‘icer s 1denuﬁed the defendant.
Has he‘7
Ob_;ecuon, your-anor He hasnot ied' the defendant o

Where’ sthedefendantseat— Or where sﬂ:emdnndualyou
contactedthatdayseated?

 The, thatmdmduallsseateddlrecﬂ’ym:&ontofme He sweanng

a grey sweater,  grey patits and blaek collar shirt.
Okay. And', is that the s_ame,M_ltl_dl_v_ldual- youcentacted on June‘27"_‘?

Yes, he is.

’Qkay Let the record. nowreﬂectthattheocerhasﬂenuﬁedthe

defendant. And, on that- day, um, do you recall xxmately what

: umethatwas?

On June 2‘7“’7
Yes.

. AR I contacted him at about 200 in the afternoon.

Okay. And, where did you contact him at?

. LAW OFFICES OF

THE PuBLIC DEFENDER
810 THIRD AVENUE

aTH F'LOOR CENTRAL BUILDING

. SEATTLE;, WASHINGTON $8104 |

206-447:3800
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"Il MITCHELL:  At3515 South 146 Street in the City of Tukwila.
2 CITY: Okay. And, um, as an officer, mthmanar&thatyouarefamhar
3 with?
4| MIT CH_ELL: Yes, it is. |
5| CITY: Okay. And, is that location within the City limits?
6| MITCHELL: Yes,itis.
7||- CITY: ---——Okay:-- -
8 DEFENSE: Objection. Lack of foundation.
9 JUDGE:  Overruled.
! I CITY: = Do yourecall specxfically what apartment: you weut to.on: that

il occasmn? _
12 ‘MITCHELL; Iwentto aparﬁhent 107.
' CITY: Okay. And; on that occasmn, um, did you have any fatmhanty Wlth
2 Mr. Garrett?

'MITCHELL:  I.went there to contact him and T was aware of a protection order-
50 crry: Oksy. |
') MITCHELL:  that wasin place.

17 CITY: And, how were you awafe of that protectionor&er?
18 MITCHELL: Um. L1 wewed it, ah, in doing my reswrch before going there

| CITY: Okay. And-
2 DEFENSE: Objection, your Honor. Hearsay?
A : JUDGE:‘ Um. I thinkA[inaudible]'. I’m gonna overrule the objection.
2 | THE PUBLIC DEFENDER
23 v i, oo, oL oot

SEATTLE, WASHINGTON 38104
206-447-3800
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CITY:

MITCHELL:

CITY:

MITCHELL:

CITY:

- MITCHELL:
{ CITY:

1| MITCHELL:
) |

CITY:

MITCfIELL:

CITY:

MITCHELL:

CITY:

MITCHELL:

CITY:

MITCHELL:

Okay. And, how was it that you came into contact with Mr. Garrett
- at that scene? How did- When you arrived at the residence, ah,
what did you do?

I knocked on the door to apartment 107. Um. He answeted the
door and I centacted and identified him there. '

Okay. And, and, ah, what did you do, how d1d you identify h1m, do
you recail"’

I don’t recall, no.

Okay. And, what did you do after you contacted him?
Farrested fim and transported him to jail

Okay. Um. On June 28“‘ were you, agam, dlspatched to that.
apartment?

Yes, I was.
' Okay And, Whatfor?

Um. A Trisha Clay, ah, wanted to repert a v101auon of ano contact
order; I was dlspatc  to that call.

‘Okay. And,d1d you contact, um, a Tﬁsha Clay there?
Okay And, did you~idéntify her?

Yes, I did. ‘ | |
Okay. And, what did you do when you were there?

Um. I'took the.re report and the mformauon she gave me; took a
written statement from her and, a.h, gathered her mformatnon and
left that location.

LAWOFmICES OF
THE PuBLIC DEFENDER
810 THIRD. AVENUE
BTH FLOOR, CENTRAL BUILDING
SEATTLE, WASHINGTON'98104 |
208-447-3900




o)
Sy

12

13

14
15 |
16 |

17

18

19|
‘ CI'I’Y:

21

22

CI’IY:

. MITCHELL.:

CITY:

- MITCHELL:

CITY:

- MITCHELL:

CITY:

MITCHELL:

MITCHELL:

CITY:

MITCHELL:

CITY:

MITCHELL:

MITCHELL:

CITY:

Officer Mitchelil, when you contacted, um, Ms. Clay at that
res1dence, d1d she prowde you w1th any: documentauon?

She showed me a copy of the DVPA or protection order.

Okay And, um, at that time, did you look at that copy?

Yes,Idid.

Let me show you what’s marked Plaintiff’s Exhibit 1 and, and
l;:g(e)rr:?you, before you look at that, are you familiar with protectlon

Yes,Iam

And, are you familiar with [inaudiblé]?
Yes. _ | ,
- And, 'h'o.ware s'ou fam:har' li Wiﬂ1 them?

Ah, I, we, 1, we serve not only do we serve protection orders; we
also enforce them when they re vxolated Um. It goes through, ah,
just years of experience in handling them and then as well as our
trammg on domesuc vwlence issues.

Pm gonna show you what 's been marked as Plamtlﬂ’s Exhlblt I.
And, are you falmhar w1th that document‘? , _

Yes; Iam.

And, how is it that you re fa:mhar wnh it?

Ah,thxswacertlﬁedcopyofa,ah,protectmnorderﬁom S-ﬁ'om . |
ngCounty Supenor Court.

And, does it 1dent|fy the parties?
Yes, it does.

And, how does it identify them?
. . - LAW OFFICES OF
THE PuBLIC DEFENDER
810 THIRD AVENUE
BTH FLOOR, CENTRAL BUILDING

SEATTLE, WASHINGTON 98104 |

208-447-3900°
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CITY:
JUDGE:

CITY:

‘DEFENSE:

CITY:

" DEFENSE:
| JUDGE:

CITY:

* MITCHELL:

CITY:

MITCHELL:

CITY:

- MITCHELL:
17| |

CITY:

MITCHELL:

CITY:

1)

Again, that’s a legal argument, not a, it’s not [inaudible].

Ri- ri- And, I’m. gonna deny the objection at that, on those
grounds.

Officer Mitchell, um, looking at that document, um, can you tell by
lookmg at the document what date it was 1ssued‘7

Objection. Hearsay.

No, no, it’s a [inaudible] document; it’s already been adm1tted. I'm
asking the officer to articulate the information within it.

'I'he jury wﬂl get a chance to view the document

Overrule. Go ahead-and re-_ask‘-the;questim. ‘

What date was that docurnent issued, ah, Officer Mitchell?
Um. [t was ﬁled in King Cou- ng County Supenor Court on

' June 18 of 2004.

And, looking at that order does it list an address for the parues?
On page 2

- Yes, it ’does.

Okay~And;whatsisﬁstedv

3515 South 146"‘Sn'eet, apt 107, in City ofT‘ vila,
Washington 98168. | -

And, in that specxﬁc um, provmon, ah, Provision 3 i is what I'm
referring to what dees it mdxcate?

Provision 3 mdxcates respondent is restramed ﬁam gomg onto the
grounds of or entering petitioners residence, work place, school,
the daycare or school. :

Okay. And, um, Surbsection 4, what does it mdxcate?
' . LAW. OFFICES or - ]
THE PUBLIC BEFENDER = I
810 THIRD- AVENUE
8TH FI.QOR CENTRAL BUILDING
SEATTLE WASHINGTON 98104’
208-447-3500




- .
- MITCHELL: Subsecuen 4. md‘zcates petttzoner shall have exclusive right to the
2 residence petitioner and the respondent’s share. The respandem‘
stiall. immediately-vacate. the residénce. The respondent may take
3 respondent s personal clothing and-respondent’s tools of trade
from the residence while law enfbrcement officer is present
4
s CITY: - And, vamen 5, What does 1t indicate? -
' MITCHELL: The respondent is prohibited from knowingly comzng wzthm or
6 Imowingly remaining within 500 feet of petitioner’s residence, work
. place, school, the daycare or school of mother’s residence.
8 - CITY: I m gonna show you what s been marked Plamttﬂ" $ s Exhibit 2.
, '9_ || DEFENSE: Objection, _yaurr. Ah, as far as 'm aware of- _
10|l CO-DEFENSE: [inaudible]. |
|| DEFENSE:  Um. Mayhavea sidebar, please.
|| JUDGE: Sure. Ready. Wanna do that right here?
13 | . . Sldebar \ | ‘
14 CITY: - The C1ty would first move to admlt Ps Exhibit 2, your
| - Honor. _
15 : _ E L
{i CO-DEFENSE: .bjecﬁon has been noted, your H'o'nor
16:{| :
i JUDGE: = Um. Well, we: haven’thad any teshmony onit; even asto what itis.
174 _ So, let’s forward ‘with that. -
-18v CITY: . | '.kzay Officer Mltchell, can you 1denufy what that isin ﬁ'ont of
aE you? :
19: . '
MITCHELL: This dacumem in front-of me is, is what we call inthe pohce
: 2(_)} C professxon “retm'n of sermce” ' |
21{| CITY: ' Okay. And, are you fatmhar w1ﬁ1 thattype of document‘?
2y MTTCHELL Yes’ I am. - .‘ " TaE P:;l:z'c;;;ENDER
B 810.THIRD AVENUE
23|t ' o 8TH FLOOR, CENTRAL BUILDING
’ SEATTLE. WASHINGTON 98104
206-447- 23900
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. CITY: And, have you ever completed one of those before?

MITCHELL:  Yes, I have.

CITY: Okay And, um, the City would now move to admit, ah, the
document, your Honor. It’s a certified public record.

CO-DEFENSE: Objection, your Honor. And as, we’ll make a record note of What

was said at sidebar.
, fUDGE: Objection noted. Document admitted Number 2
a CITY And, what does that document mdlcate in regards to Mr. Garrett?

- MITCHELL: Thlsdecumentmdlcatesthat,mn,Mr Gan'ettwasservedthe

protecuon- temporary order for protection and notice of hearing on
June 18%2004 at 7:15 p.m. in the evenmg, he was served a copy of

- this.

. CITY:  Okay. And, does it indicate where he was at when be was served

that copy?
MITCHELL:  Yes, it does..

CITY: Whiere is that?

MITCHELL:  This was served to him at 3515 South 146" number 107 Tukwila,

: Washington.

CITY: Okay And, i is that same res1dence that you contacted Mr. Garrett
at? .

MITCHELL:  Yes, itis.

CITY: I'mg gonna show you what’s been marked as Plalnuﬂ"s Exhibit 4.
And, are you familiar with what that is?

MITCHELL:  Yes, Iam.
CITY: - What is it?

LAW OFFICES OF .
THE PUBLIC DEFENDER |
810 THIRD AVENUE
8TH FLLOOR, CENTRAL BUILDING
SEATTLE, WASHINGTON 98104
2086-447-3900

| ity v. Garrett: September 2005 - 20
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MITCHELL:

CITY:
DEFENSE:

CITY:

. JUDGE:

" JUDGE:
- CITY:
ul
WTCEIELL:_
. CITY: '

. MITCHELL:

CITY:

CITY:

JUDGE:
DEFENSE:

" CITY:

This is, ah, it’s a Department of Llcensmg copy of Mr. Garrett’s
driver’s license.

Oka_y.
Objection. What's the relevance of this?
Your- can, can we approach or do you want me on the record?

Go ahead and tell me.

- There- certamly is-relevance, your Honor, because- the I- the

document both identifies Mr. Garrett and 1dent|ﬁes the location as’
his place of residence.

Um Overruied. Please continue.

, -And,lsthat,wthatphotograph,lsthataphotographoflvfr Garrett,.
 the individual who you contactedﬂmtday and who sin Court

today?'

Yes.

And, what does it indicate that address of that individual was?

The address on his Idennﬁcauon Card is 35 15 South 146 107
Tukwila, Washmgton, 98168.

And, is that the same, ah, address that you contacted Mf._ Gatrett at?
Yes, itis. | .
The City would move to admit that document, your Honor

No objecuon the document be adm1tted"

(Resmnse?)

| The City’s gonna hand the officer City’s Exhibit Number 5. Agam,

can you identify that document for the record?

LAW OMGI.I or .
THE PUBLIC DEFENDER.
810 THIRD AVENUE
8TH FLOOR, CENTRAL BUILDING
SEATTLE, WASHINGTON 98104
206-447-3900
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It’'sa Departmeﬁt of Licensing photocopy of a Identification Card.
Okay.

Objection. Irrelevant.

Same ml@m@,.yom Honor.

Goes to-

Identifies.both parties as-

Goe.s‘t.(; lD,: I’ﬂ allow1t. “

Who is the individual on that document?

This is a photocopy of an identification card of TnshaAnn Clay.

Olﬁly' And, is that the same md1v1dualthatyou contacted on June

- ogt

Yes, it 1s

of last year?

Yes. _

Okay. And, what does it indicate her address is?
5515 I
mmm. Hearsay.

I’mgbin'g to allow him to read from the document that’s been -

3515 South 146, number 107, Tukwila, Washington 98168,
At this time, City move to admit PlaintifP’s Exhibit Number 5.

LAW OFFICKS OF
THE PuBLIC DEFENDER
" ®10 THIRD AVENUE
8TH FLOOR, CENTRAL BUILDING
SEATTLE, WASHINGTON 98104
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- CO-DEFENSE: Objectlonas befére; your Honor.

| JUDGE: Noted. Document admitted.
CITY: Can we have a sidebar for moment,‘ your Hoﬁor‘?
- JUDGE: Sure.
CITY: Officer Mitchell, you mdmated that you worked for the City of
Tukwila for 11 years, is that correct?

 MITCHELL:  Yes. Abouta if%jea'rs'

ClTY: ' Okay And, in that term of service with the Clty, are you familiar
with the boundanes of the City? :

_ MITCHELL:  Yes,Tam.
1 |f

CITY: And, how are you familiar W1th them?

‘MITCHELL: Ah, Just through trmmng and expenence

CITY: ‘Okay And, um, and do you have, when you’re working for the
City, do you have any, um, are you ass1gned to an area w1th1n the
C1ty‘7

MITCHELL:  Yes, Iam.

CITY: Okay. And, what area are you typically assigned to?

MITCHELL: ~ Well, most-

CITY: Or, were you typlcally assigned to?

MITCH:ELL; Ah, mest of my career, I've. been ass1gned to the H:lghway 99 area’
and the particular district I've been in is thie Patrol Tom 5 District
or the 5 District. It runs from South 144 Street, aroundLaﬁ'y 5
Market, all the way down to Lewis & Clarke-at the SauthCenter
Mall.
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- CITY:

CITY:

- MITCHELL:
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CO-DEFENSE:

JUDGE:

" CO-DEFENSE: discussion with us?

" City v, Garrett: September 2005 - 24

Okay And, um, is one or - I’'m sorry - 3515 South 146th Street

,Okay.. And, in your experience-

Yes, they do.

within, ah, a district within the City of Tukwila?
Yes, it is.
Okay. Is it within that district you normally work?

Yes, it’s in my district, the Tom 5.

Objection.

We-

Oh. Withdmwn. ‘And, in your experience, are, are you when
you’re assigned to a district initially, do they give you mformanon
mregardstotheareamatﬂaatencompasses? o

I’'m not su- I don’t understand your question. -

‘When you e a551gned to the Tom 5, do they, do they adwse you
what area that is? -And, the boundaries of that atea?

Okay. And, in, in that capacity are you familiar with the
boundaries of Tukwila?

Yes, I am.

Okay. And, was this address within the City of Tukwila?

Yes, it is.

Your Honor, could I just [inaudible] in light of the Court’s, ah-

Sure. |
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- JUDGE:’

CO-DEFENSE:

MITCHELL.:

CO-DEFENSE:

Excdse me, Officer. Ah, has the boundaries of Tukwila changed in
the last number of years? ' '

Ab, it depends You know, you’ll have to, it, it, it has changed, but
not- It changes every year cause there, there are always hand-
[inaudible] areas. Ah, you’d have to be a little more specific.

Okay. So, let me ask you this. During the time that yoﬂ’vb beena
police officer, the beundaries of Tukwila have changed, is that

MITCHELL:

| CO-DEFENSE:

CO-DEFENSE:

MITCHELL:

CO-DEFENSE:
MITCHELL:
CO-DEFENSE:

17| MFTCHELL:

CO-DEFENSE:

MITCHELL:
CO-DEFENSE:

MITCHELL:

Yes,i

And, the address that you're telling us today is within those City -
limits, that’s very close to the boundary of the current City? .

: And you’re, you’re not trained in geog- geo graphy?

Yes, we are trained.in geogtaphy.

Who trained you in geo,é:aphy?

* A, you mean when we’re new?

Well, did you go-t0 geography class or [inaudible] Washington?

Geography of the'CitS' or?

No. GeographyQ Well; let me back up.

[3
glatyple

I’m sorry. I'm not understa

the question, sir.
Have you taken any classes mgeography at fhe University? o |

I’d have to think about it. I have a four year degree. I can’t
remember ail of- I may have, yes. o
‘ ' : ) LmworricESOF . .
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CO-DEFENSE: Thank you. Nothing further. We would object to his testimony.

JUDGE: 1, the, I think a proper foundation has been laid. [inaudible]. Un.
: ~Admit. ‘Well, I'll let the evidence, ah, stand on the [inaudible].

CITY: Now, the City’s mtroduced four exhibits and I’ll refer you back to

those. for a moment. I’m gonna refer you back to the temporary
order for protection and the DOL [inaudible]. Now, referring to
those documents in front of you that you’ve already reviewed, are
those individuals that are the same individuals that are identified in
the DOL photos and that you had contact with on that, those two
dates? :

 MITCHELL:  Yes.

CITY: | - And, when you contacted Mr. Garrett at that resulence, um, where
was he located within the residence?-
i "MII‘CHEL‘E:: ‘ My ﬁrstcontact ofh:m lie answered the door; so; ah, the-entry way
' ~ or hallway area.
crry: Nothing further at this time, your Honor.

CO-DEFENSE: Your H'ono"r, can we have a two-minute recess? So, if we can just
have two minutes, real, literally two minutes. .

JUDGE: Sure.

Recess - 2 minutes.

'DEFENSE:  Good afternoon.

MITCHELL.: afternoon.
DEFENSE: You found Mr. Garrett albne at his residence?
MITCHELL:  Yes.

DEFENSE: Okay. And, today you’'ve been referring to your police-teport? |
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MITCHELL:  Yes.

- DEFENSE: And, you need that police report to refresh your memory regarding

details and time?

‘ MITCHELL Yes.

. DEFENSE: - Okay. And, earlier today you testified that you viewed the no

contact order or the protection order?

MITCHELL:  Yes.

- DEFENSE: And, 1t’ s, isn’t it true that you reviewed that protection order after

Mr. Garrettwasarrested‘?

MITCHELL:  Yes.

- DEFENSE: And, before he was arrested all youread is a computer pnntout that

did not mdlcate what the protecnon order was for or where it
[inaudible]?" - .

MITCHELL: That’s comect.

DEFENSE: All right. Thank you.

JUDGE ~ [inaudible]? |
CITY: _ Your Honor, can we briefly have a sidebar?
JUDGE: Sure.
Sldebar
CITY: Um "The City having admltted, _]ust confirming g that ’'ve admltted

Plaintiff’s Exhibit 1,2, 4 and 5. Um. The C1ty would excuse this
witness and ask to publish those documents to the j jury, your -
Honor. ‘

JUDGE Um. You may be.excused.

MITCHELL: = Thank you.
‘ LAW OFFICES OF )
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- JUDGE:

CO-DEFENSE:

JUDGE:
MITCHELL:

JUDGE:

CITY:

Those are the admitted documents publishing.

I don’t think it’s appropriate at this time, but I don’t have a good
argument there.

Let’s, um, go ahead and publish them to the jurors. Thank you.
Thank you, your Honor.
Ladies and gentlemen, um, the word “publishing” as used in the

courtroom context means just to-show them to you. And, um; these -
exhibits, numbered exhibits, you’ll find the numbers on the back

- side of each exhibit and they or be a single page or they may be, ah,

duplicate pa- or they may be a number of pages, but at any rate,
these are exhibits that have been admitted so they will g go-to youto

, the jury dehbemnon room. So, you do not need to memorize them

or, oranyﬂlmgmparucularatthxspomt. This is just to familiarize
you with that evidence. So, we’ll take a: momentforthat; butI

. don’t anticipate more than just a couple of minutes. And, you can -

pass them betwn:t yourself
Pause.

Okay. Does the C1ty have additional Wltnesses?

‘ No, your chor However, at this time, the C1ty would, ah, ask the-
" Court’s, um, to go on the record in regards to Exhibit Number 3,

| .ah, the certlﬁed copy of the docket in this case.

JUDGE:

- CITY:
JUDGE:
CITY:

. Youwmamakemy,ah,youwantmetomakemyrlﬂmgspaﬂof
therecord,lsthatlt?

Yes, your Honor. [inaudible] certified copy of the docket.
Okay. | |

The Citf would move to admit that docket as a public record.
The Number 37 .
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CITY:
JUDGE:
CO-DEFENSE:

- JUDGE:

CITY:

JUDGE:

" JUDGE:

CO-DEFENSE:

Yes, your Honbr.
Okay.
_[inaudible].‘ '

My ruling on Exhibit, the, ah, admission-of Exhibit Number 3, um,
and I’ll not descnbethat, I’ll let it describe itself, um, is that while I
do find that it would be admissible, I do not find that it would be
necessarily helpful and I do ﬁnd that it would be duplicative 4
evidence. And so,.at this point, I am gping to decliné the admission
of the evidence subject to what may further heard during the trial or
not. So, at this peint, I'm gonna prov1s10nally, provisionally deny

~ the admission of Number 3.

Thank you, your Henor. At this time, the City rests. '
Very Weﬂ.

We have a-'. matterto take up with thie Comt We would have -a-:.
matter to-take up. with. the Court, your Hmar '

Okay ‘Do you wanna excuse the jury to the j _]ury dehberahon room
and we’ll take up matters. -

Jnrombem excus 01 ed,

-Goahead.

Thankyou,Judge Wemakeamouontodlsmssatth:sume
Thmreauyate,ah,lssuesl’dhkeyouteremandl
reahzeyoumaynotaddressaﬂofthemmchxdmgthejurybemg
from omsxdethecny,butlwannarenewthamsareasonto
dismiss. Um. I think there’s two.elements for you to consider at
this:peint:. e,1swledge - whether Mr. Garrettkno-_}f_f

. um,whetherthecuyhasproventhatm Gan'ett knowil y

wolatedt_heerder thathel-ewtherewasavahdorderandhe '
knowingly violated it. And thien, secondly,Irulyn 8
import; m for thie Court, atthlspomt,toconmderthevahdlty of the

. LAWOFFICES OF
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it’s 2 new case-

JUDGE: CanI- Can I slow you down a little bit on that. I, my, my ruling
- was clear in regards to, um, the previous pro fem heard that issue,

denied the Defense’s motion, and um, while I understand you’re
raising it as a motion to reconsider, Ive already addressed that
particular issue, um, decided not to decide at this point, gave you an
avenue of relief that I do think is a legal, ah, avenue. And; um, LI
think we should just let it go at that. I think I’ve already made my
ruling. Iden’t think I’m gonna change my mind. I think we’ve
already been through this ftame up. '

_CO-DEFENSE: (Sigh.)

JUDGE: Keep talking to me, though. I’m not frustrated. I just wanted to let
o youﬁknGW:WhattI’m g, ¢ ~' =

| CO-DEFENSE: Well, I appreciate the opportunity to ﬂmsh, ah, my brief argument.

" CO-DEFENSE: Um. Statev, Joy is a recent case from the Cburt:of-‘Appeals, which

the City argued effectively with Judge Stuart. I think it’s important
- for the Court at least to.look at the case; if; if you would this
. afternoon, because there’s.a key patagraph that basically says this:
The defendant has. aright to challenge the face of validity.of the
protection order. Thisis ordinarily a legal.question for the Trial
Court. Ifa defendant raises afactual dispute bearingonan -
tribute of facial validity it is for the jury to decide.” So; cither at
this point we get to argue-to you that beeause there is no finding of
any kind of domestic relationship on the:ordér, none whatsoever,
the.order isinvalid. And, you can agree with us. Or; we get to
argue to the jury. We can’t be excluded:from doing both. And,
we have to be able to-do one or-the-otfier: And; so, if-we’te riot
able to challenge the face of validity, then we’ve gotta be able.
because. we’ve raised a factual dispute about it, be able; ah, to
- present to the jury. And; this is not'as I think, perhaps, Judge Stuart

21

23 |f

22.

- misunderstood, we wete not attacking the sufficiency-of the - —
evidence presented-to the Court Commissioner. Ithink that’s one
reason that perliaps he thought Joy was persuasive, because what

' I T _ | uworFcksor
- THE PUBLIC DEFENDER
810 THIRD AVENUE
* 8TH FLOOR; CE_NTRAL BUILDING

206-447-3900

ayett: September 2005 - 30;

SEATTLE, WASHINGTON 98104 |




30

3

14

15

16

17

18

19

20

22

23 ||

11

12

21

Joy was trying to do was:to.attack the. suﬁclency of the-evidence.
In other words, the testimony presented-wasn’t good’ enough.

We’re saying the Judge just didn’t make the right ﬁndmg The
order, on. its face, deesn’thavethethathe needed to make
of a. domestic relauenslnp And', you can’t just order ple to-stay
away from eachother. You’ve gotta liave some, ah; finding that
allows you to make the conclusion of Taw. What: basmalrly this
document has; thatycuregennaletthegury see; that you’ve
ah‘wdy shown torthe jury, is conclusiens of law. There are no

s related to the, to the domestic relanonshlp And so, that’s
WhyIthmkthatatth!spombasedonWhatyouhave mfrontof
you, those Exliibits that have been admitted and the testimony you
have, you do not have a facially valid protection order. Since -
we veraxsedaqnut,ltbnﬂ:we get to raise it with the
jury; if not with you. But; F'think it’s approj priate | for-you to.de-it.

1, also thmkthatthe evxdenee is net suﬁicxent :on,.on the Iedge
element. Um. And, I thank you for hstenmg to me.

And the cttatlon of _XI could gwe you ﬂns pnnt out.
DEFENSE: ~ It’sa brand new case ﬁom July, T believe, your Honor

'CO-DEFENSE.. I's 114 P.3d 1228:

CITY: ~  And,ifthe Court wers to review that, I think that-
. JUDGE:  Goahead. o
- CITY: the City’s argument- weuld be entu'ely opposrre Joy, in. fact, says.

that: the Défense: ‘does not get to.argue in.a violation.of a. no
- contact order or protection order. case, the: underlymg basis ﬁar the
 order. And,that’s,mfact,exacﬂywhatﬁley te doing, is they’re,
they’re saying that the Superior Cout j 1 , : SOme er
i thiat, you knew, in that becaise e . some ermr they re not
gonna chiallenge it there; they te. gonna challenge 1t here. And Joy,
in faet, says thatyeucannet do that. ‘

- CO-DEFENSE: Well, it might be better for the Court to read:it, because I think
what Jo J_y says is you can’t chiallenge the sufficiency of the evidence.
in your criminal prosecution. And; you:should have takenan

I.AVI DFFIC!I or
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I3 ; CO-DEFENSE: Page 1230, ah, in the Pacific, third citation, is the, is the page that I

appeal. Mr. Garrett, of course, wasn’t able to do that because he
was in jail thanks to Officer Mitchell and not able to go to Court.

CITY: ’ [inaudible] felony warrant, your Honor.

CO-DEFENSE: I was just being- I appreciate, by the way, Officer Mitchell’s
professionalism during this case. Um. he was in jail and not
able to-do-that, but that.doesn’t matter because Joy talks about
sufficiency. And, we’re about on the face of the order, and
that’s what Joy specifically says you can challenge, the face of
validity. We’re not gonna allow you to go back and, and address
the sufficiency of the evidence presented to the Commissioner, but
we will allow you to address the, ah, facial valldny, and they give ™~
certain examples.

I'do have an excerpt of the case printed out if you wanna see it.

ol JUDGE: L have it nght here and hesitate to, to reading the whole case. Oh,

1t’s not that long, is it?

" CO-DEFENSE: No. It’s very short.

DEFENSE: It’s, it’s, yeah, it’s real short.

would ask you to look at. It’s basically the last page of this.

JUDGE: Se, you’re saying tbat, that the order is facially invalid because
there’s-no underlying facts to support that it, that it was, um, a -
domestic relationship?

CO-,-DEFENSE There’s no finding of whether or not there were facts presented,
doesn’t matter, and that’s what Joy says we [inaudible] challenge in
terms of sufficiency.

JUDGE: Right.

CO-DEFENSE But, the judge made [inaudible] of finding. All he does is issue
- orders. And there’s no finding-

JUDGE: Well-
LAW OFFICES OF
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. CO-DEFENSE: [inaudible] order. So, that’s why it’s facial invalid. Justasthe

- other examples they give [maudlble] there’s no ﬁndmg of domestic
relanonshlp

CITY: And, there’s been no case law that says that the Court make a ,
finding of a domestic violence relationship on the face of an order
either. Facial validity cha.llenges involve things like orders that are,
were never dated, that had no expiration date. Um. Orders that
were never signed. Um. Facial va.hdlty are things that are truly on
the face of the order. Counsel’s asking that the Court indicate that
the commissioner or judge had to make an additional finding that’s

_not on the face of the order ‘which would not. be a facial vahd1ty
challenge.

© JUDGE: Essentially, they hadto have findings.of fact and these are the

order. It would have to have a whole nother separate document of
findings?

aware, after a series'of motions or hearing in a civil’ case, the Court .
will issue 4 document and-the first part of it is findings of fact and
the second is conclusion: of law - that’s standard routine. If the-.
Court will look on the, the Washington Courts web page to look at

' the new versions of, of domestic violence protection orders, in -

articular the, thie permanent ones, there are sect:ons for the

ﬁndmgs Regardless of what’s done in, in those srtuahons, to be a
valid-ordér that’s subject appellate review there’s gotta be findings
of conclusiens and:that’s simple a;pcllate review law. Without
findings, there’s no way for the ypellate court'to rev1ewthe valid-
validity of that order ofwhetherthe ceurtmade ah;, proper

- conclusions. Whenever a reviewing court is, is testing a

- conclusions of law that were issued by thie trial court, it lnks to the
ﬁndmgsthatweremade Inﬂnscase,ﬂlereateno oral findings;
there’s only-the written order, and there’s no wnttenﬁndmgs So,
you have conclusion of law that orders basically Mr: Garrettto
leave hiis home or be subject to-arrest, then subject to criminal
prosecution ﬁ'om being in his home without the reqmsﬁe ﬁn

JUDGE: Okay. Um. I am- Mr. Boruchowitz, I’m not gonna rule on your
motion. Um. I’m gonna stick w1th, cause I don’t v a be, ahi, on

LAW OFFICKS OF .
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already said before is that, um, you should do a post-trial relief

2 : motion:in-writing, um; onrthat ficial invalidity issue. I’m-not

gonna rule on-it. Tam standing by my admission of Exhibits 1, 2, 4
3 and 5. Unm. | :

1_, - . e o _tb,e 0TQ

4 : Now, I do wanna make clear what my thought process is on the
definition of certain things here. Um. There’s 2650070 says,
5 speaks at Prin 1, Prin C, speaks to “knowingly violate an order”,
~ And, it’s my interpretation of that statute that to knowingly violate

6 ' an order doesn’t mean that you have to understand the terms of that
order, it just means that you are knowing ling in a place. It doesn’
7 . mean that you know the terms and that you’re knowingly violating |

~oo- -——theterms. Itjust says that-yourare knowingly in a place.

- The other is, is the, ah, 2650115 Prin 1, speaks to the other issue,
af which is the deféndant knows of the order. And, that speaks to
o , knows of thie existence of the order and there’s a jury instruction
10 that has.been proffered to me that says “knows of an existence and -
Ok - ., terms” and that’s yeur proffered instruction’ undér 2650115, Tdon’t
ary " seethat and its terms, those three words, in this statute. I just see
' ~ the 2650115 requires that a person knows of its terms and that-
12 : that’s an issue of service not that the whole document has been

| explained and as if it was some plea colloquy or something of that
b So, I have the word, ah, “know” brokentwo completely separate,
15 um, categories in.this particular case. Um. So, withvthat, let me
say, I’m, I’m denying the Defense motion on the jury panel-as, ah,
16 we, obviously we have jurors who are outside the City of Tukwila,
| : but I'm niot presented with anything persuasive to say that thiat’s,
i7 ' um, um, incorrect since they are within King County and the City
' - of Tukwila is within King County, um, and the issue on notice of
18 the order - I've just defined that as my interp etation of it. And I
think that the City’s, ah, proffered evidence gets beyond an |
191 [inaudible] motion essentially on, and, ah, there is sufficient
evidence at this point to put the case before the jury in its entirety.
20 ’ Um. Including with the admission of the Exhibits 4 and.5 on the
issue of whether or not, um, the special verdict form proffered is,
all ah, sufficient. So, I think that the City’s case can go forvward at this
~ point. _ : B 4 '
22 ' THE PuBY J:'CSEO;ENDER '
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CO-DEFENSE Thank you. Thank you, your Honor. Are you suggestmg that the
fact that they had ID-cards at the same residence is enough
evidence asa domestic relationship to go to the jury?

JUDGE: Yes.

CO-DEFENSE: Well, we object to that. |

JUDGE' | - Understood. Is anybody else have anything?

CO-DEFENSE: Your Honor, for loglsucal convenience- | |
CITY: We do that dunng [maudlble], is that what you were gonna say?
CO-DEFENSE: I was gonna‘say we’ ne, we're gonnarest: So, ah, it m:ght make

sensetodothe;uryms&ucuensandﬂaenaﬁowCounseltotakea
‘brief recess, ah, sinee the Juryshadone Um. Andthencome

back for cIesmg arguments

'. JUDGE | Okay You want me to speak on the issue. of  jury instructions at _

this point?

" CO-DEFENSE: Yeah,

- JUDGE: ‘Qkay Iwmﬂdexpectahvely debate on s jury msl:rucuon, so |

express yourselves as you wish. Um. I’Vereadthroughthe City’s,
um, jury:instructions and, um, one, mmyﬁrstr'” ing through ‘em
andlsnllthmkthattheyre,theyrepnateandﬁneandm,
qmte ﬁf&nkly, in‘the right order: Um. The, I'll treat the Defense

% -:-.jnsas,ah,mserttypemsuuctaons And; thank
you, far domgthatmthatmauer too. I, I don’t like a whole
complete set from both: smles myself. Um. Okay. The first.
Defeénse proffered-instruction under RCW 2650070 @and
'casw,Ithmkthatthatondovemlsnghtbacktoyem -
motion on the facial validity of; of a protection order in and-of
itself. That'is a-legal issue that’s- beenmledon previously and'so,
um,noIdon’tthmkthattherty sreqmredtove,um,thatlt’ _
facially valid. Ithmkthattheyneedtopmvethatltwas,bml’rhmk :
that the word “facial validity” is, ah, is not well expressed in this
and1t’sa1readybeentahngupma1egalmatber So,um,I,Iagree

I.AW omcu oFr o
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- BAILIFF:

JUDGE:

~ BALLIFF:

JUDGE:

* with'a bitof it; b T don’t; T don’t think that this instraction | 7

necessarily should be given to the jury so I'm gonna deny that one.

Um. Asamatteroftherecord,MadamBmhﬁ' um,do youwant
me to give you a packet of the, um, these any instructions I deny?

[inaudi e}

How were we gonna make a record of the exact instruction that I
‘ deny? Would you like me to read that orally?

[inaudible].
Okay. So, the instruct- the instruction I tend to deny, um, begins

. with “The.law requires that a temporary order for protectzon be
Jacially valid” Um. Argument from Defense?

ID: v CO-DEFENSE Well we. [maudlble] to thie failure to glve that, your Honor, for the

«. sentence [maudihle]

Very well: Instruction pro number 226501 15, “The law

requires that the person subject to an order for protection had

Imowledge. of the order and its terms. The State bears [prov-]

burden of proving. beyond a reasonable doubt that sub]ect tothe.
__order of protection hadknowledge of 1 the. arder  Well, I'tliink that’s
~ correct except forﬂae statement and its terms. But, I also think that

thatreqm:ement is-adequately reflécted in the to'conviet
instruction. So, Iwould denythatatthls pomt. o

CO-DEFENSE We would accept [maudlble] did that, aswell. Ah, it could be

. JUDGE:

given without.and'its terms and'it- would. make cleater to the Jury.
what the [maud:ble] is.

' Okay. My comment stands.. Next one. Under RCW 2650070 Ptin
4, “The.law requires that a person subject to an order for .
protecnan be served with no notice of the order and its terms. ‘The
State bears the burden of proving beyond a reasonable doubt that
the persons sub]ect to the no contact arder was properly served.”

Clty?
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- EFFY: - - Your Homor; mﬁw@a@;mrtﬁﬁfﬁi— e “fo GORVIGY”

instructions that the City. provided:indicate thiat; ah, thie: deféndant
be. served, you lmow, have knowledge L, I- don’t know that this i is-
necessary. I'think it is repetitive in then there’s the concern. about
hamngnotlce of1tsterms It, Ithmk1t3usttoo much, too
much, it’s unnecessary. It’s repeimve and, it could create
confusion. And the terms; agam, 1s-

!

JUDGE: Right.

CO-DEFENSE: Well, your Honor, I'd be happy for; putposes of trying to
compromise: to take out “and‘its terms™, but, ah, as the Court may’
‘have been: lookmg at 2650070; ah, Subsection 4; it cluﬂy states
“the respondent shail be persanally served with a copy of the
[inaudible] order”. And, so we’re. ly askmg thatthat, I mean,
thefStaﬁe’scasels retty. skinny here. They’re, they’te.relyi
ly:on.dox .. ; ,"’helldldn’t serveﬂaedefendant.
He dldn’t even have a y of ﬂle"order when ke an'e' ‘him;

orderto tomove somedyoutof their house And,new, we're
ng. him cr __:_:-fybecansehedxdn’tdmt,he ‘

hasteprovethathewas
show element of knowl'f ge.

knewthlsorderexzswd. Wehave bedythatwedon’tknow .
mgmngad‘j-- iment and some csaymg certifie ed copy: andthat’
what-we liave on the' knowlédgefetement. And; Ithink it rieeds to be
clea that thie State, we, we [inaudible]: Statemdlapologlze The
City has the burder toprovethathewasservedandl hink th
what070req1m:es

JUDGE: I’m:gonna standon what I sa:d about the “to convict” mstmctmn ‘

adequately covering this element and, um, regardless of the “and its
terms” issue, um, I, I thmk that it’s, ah, somewhat duphcauve and I
LAW orm:u OF
THE PUBLIC DEFENDER
810 THIRD AVENUE. -
BTH'FLOOR, CENTRAL‘BU_ILDING
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CO-DEFENSE:
JUDGE:

me be clear, too, is that I understand the Defénse is excepting to me
not using this instruction with or without “and its terms” in, -

Thank you.

Next one, proffered 2650115 State v. Edwards, State v. Marking, is
“Defense’s charge of violation been ordered for protection that a
person did not know that the order was valid and enforceable”, um,
and it reads on. I, I would not give that order. .1 don’t think that,

um, I'm, I'haven’t heard any per- ah, presented with anything that1

 think that thiat is actually a defense and it’s certainly not a statutory “

CO-DEFENSE:

defense.

Well, your Honor, I think the case law that we’ve been n discussing,

it doesn’t talk about [inaudible] defense, but we’ve kind of flipped

cverything around and 1 appreciate the Court’s analysis: But,what |

 we're saying is, if he doesn’t know that there’s a valid order that

JUDGE:

CO-DEFENSE:

- JUDGE:

CITY:

- JUDGE:

he’s supposed to, ah, observe, then he’s not guilty. So, we’re,.
we’re realigning, perhaps, the, ah, language of this case ag
[inaudible]. S D

Right. For the reasons I've; I've spoken to, thatli bé demied.. Al, |

et me see-the; Tet me take a closer 160k to thie Defense proffered.
Ah, these, do you want your “to convict™? e :

Yeah.

Yeah, I'just, ah, I don’t think element 2, is, um, actually, well, it’s
a, it’s a legal issue that’s already been ruled on, and, ah, I don’t
think that [inaudible] order or protection was valid. . Sure that’s a,
that’s an element but that’s-already been ruled on. m.
In addition, your Honor, he doesn’t include the language if you are,

ah, “if after weighing you have [you have] no reasonable doubt
that you should find him guilty”, that’s specifically excluded from

Okay.
LAW OFFiCES OF
THE PuUBLIC DEFENDER
810 THIRD AVENUE
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. CITY: The first paragraph “[inaudible] each-of the elements has-been

proved beyond a reasonable doubt and then it will be your duty to
return a verdict of guilty”, that language is [inaudible].

JUDGE: The, ah, Mr. Boruchowﬂz, any parucular articulation before I deny
that?

CO-DEFENSE: (Laughing)

. JUDGE: I mean, just for the record. All right.

- CO-DEFENSE: That’s just a clever way of phrasing it, Judge. I, I- The order’s

gotta be valid. I'mean, I think we probably have a stronger
argument on this than on anything else that we’ve made regarding
this. particular dimension of the case, because if the order s iavalid,
you can’t be convicted of disobeying. And, I, I understand the -

Court’s ruling, thiere’s no point in re-emphasizing 1t.But, L Ireally
think a Court order does have to. bevahdmordertopumsh
somebody for not follewmg it.

JUDGE: Okay. I,I’mhndofseemgthsasananalogyandIhatetomake
too many analogies in any particular case, but, um, ah, ah, PC
. motion, you know, that’s been denied, you know, probable cause to .
- stop, leadmg due addmonal ev1dence, well; it’s simply not
' Hing that goes before the Jury once dle judge decideson it.

CO-DEFENSE: Right. But thisis an element in defense. And, whether ev1dence is

o legally.seized or not is not an element of defense: The element of
defense- [maudlble] possess this stuff. And, maybe you:can exclude
it cause it’s a bad search. This is an element in-defense, the order is
part of the cru-[inaudible] of the case and the validity order it flows

) natutally, it has to be valid. Ifit’s not vahd, then he can’t be -

convicted of it, there’s no element - 1tdoesntemst. So that, I
think, it really is different from your example. I appreciate, ah, the
Court’s analysis. But; I, I really think we need to be ‘able to talk to
the jury about the validity of the case, which:ispart of thiis valid, -
this order is not valid. Otherwise you’re taking away the  closing
argument.

LAW OFFICEE OF -
THE PUBLIC DEFENDER
810 THIRD AVENUE =~
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_JUDGE: . .

CO-DEFENSE:

'CO-DEFENSE:

CO-DEFENSE:

JUDGE:

cO-'DEFENsE

JUDGE:

Yeah; T don’t think that e needs to; that, thatie’s aware of 1he -

terms of the validity of the order is; is-the, ah, factual dispute with
the jury.

Just to be clear, so I don’t wanna engender objections in front of

the jury.

At closing.

Are, are you directing that we cannot talk about the validity of the
order?

.- Um. And that’s why I elaborated on: the issue of knowingly, ah,

violated means “knowingly be in a certain place and knows of the
order”. Um. And, the statute doesn’t appear to me say “knows of

the order” um, “knows of the terms in the order and knows that it’s

a valid order” it Just says “kmows of the order”

Right .

So, Idont- No. I,I,whatyouregemngatlswhatl’vebeen
trying to. get at was that, that, ah, I don’t think that the, um, the
validity of the order, um, is-a, ah, jury question. This-

Well in the Court’s “to conv1ct” Ijustwannamakeme SO we R _' |
~don’t step on over the line. Um. In the Court’ “t0 convict”, one of
_the element is that a temporary order was in eﬁ’ect. Now, our

position is [inaudible]. But, it sounds to me like you don’t want us

to-talk, use the word “vahdlty”

 Use it at, at your penl Um. Because certainly won’t ell youto

use or not use certain words. But; in this context, I think that the
only requirement of the, ah, proof element is that, ah, defendant had

. knowledge of the existence of the order.

CO-DEFENSE:
JUDGE:

BAILIFF:

Okay. Could we have a recess?

Yeah. Lét me, let me, ah, number these. Um. Madam Balhﬂ' here
are the, ah-

Notes?

LAW OMCh or . ._
THE PUBLIC DEFENDER
810 THIRD AVENUE
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1 .
JUDGE: The notes, the; and:lefense has taken obJectron to-those. Here s
2l their.cover sheet: Whlch mighit be: helpﬁxi on that. Let me, let me,
ah, number the, these and:did we get six copies, one for each-or do
3 we Just give ‘em two: packets"

4|| BAILIFF: We. g1ve them, we typlcally glve them a set, unless the Court wants

to give them s1x copies.
' JUDGE: Well, it’s, ah, it's open queshon to me. So, we’ll give the jury one
6 " copy after we read them to‘em. It’snotareadalong Thrs1sn
i read along book. .
SRS, 2| I _
BAILIFF: No.

811 ‘
' JUDGE: Se, jury, ¢ number rl,as I’m going thirough now begins “I is

9 yourduly’ andplease,weﬂ,letmeknewﬂbeferelstartusmgmy

_ o if you have a problem. Number 2, “Evidence may be”.
e IQ?H o Numbet3 “The den thas em‘ered”

' 11 - CO-DEFENSE: Well, Judge there is one thmg I, I do object on thrs instruction.
. Um.And,I’daskthatthlssentenceberemoved,mthethlrd

. paragraph, “There are very things in this. world:that we know . wzth
13,fj absolute certamty and'in criminal cases the law. does not-require
o |8 _ proof that overcames every possible doubt,” That’s nt, aki,
14 reqmred and I thmk it’ s, it’s, ah, almost an edltenal [maud1b1e]
is  JUDGE: It’s-
161 CITY: It’s part of the standard WPIC your Honor
17|l JUDGE: I, 1sthatpart of the? |

18 vCO’-DEFENSE Whether it is or not, I think 1t’s inappropriate.

19|l TUDGE:  Yesh. 1, I mean, I’ve seen it a bunch of times, I just didn’t k know 1f
it’s a standard.
20- _ .
: - CITY: " It is, your Honor. v
21 | '
22 |- - . LAW OFFICES OF .

THE PuBLIC DEFENDER

. a10 THIED AVENUE

23 . - BTH FLOOR, CENTRAL BUILDING |
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CO-DEFENSE:
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JUDGE:
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¥ DEFENSE:
7 |
8| ey
9| DEFENSE:
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14 n JUDGE: -

15

16]| CO-DEFENSE:
17 “ CITY: |
18 || JUDGE:

19| CITY:

20! JUDGE:
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1|l CO-DEFENSE:

-I-.’m—goma-leaveit-iﬂ—there ‘beeause-the-WP--WPIC committeeput-it— |
in there. - ' o

Inall its vﬁsdom.

Yes. Number 4 “4 person commits”. Number 5 “4 person fnows™.
Number 6 “To convict”. Number 7 “Defendant is not”. ’

You, ah, you, yeah. You’ve taken out the [inaudible] statement
[inaudible].

The next one would be “he didn’t make any- there’s no
statements”, '

So, what is Number 7?
The next, the very next instruction, you may give such weight and

credibility to any alleged out of court statements that the defendant
- he didn’t make any statements. : ‘

So, b 7is ot compeled o s
Right. |
Okay.

So, hang with me here. Number 7, ‘-‘Defendant is not compelled to
testify”. Number 8 “You may give such weight and credibility”.

That’s what we object. |

There were nd_ out of Court statements, your Honor.

Okay. So, it’s agreed that that will not be given? |

Yes. } |
Number ‘8 “4s Jurors”. Number 9 “Upon retiring’". Followed by a

special verdict, ver- verdict form. Excuse me, not “Special” -
verdict form. And, Number 10 “You will also be”. Number 11
“Family or household member”. And, followed by special verdict
| THE PUBLIC DEFENDER
810 THIRD AVENUE
8TH FLOOR, CENTRAL BUILDING
SEATTLE, WASHINGTON 98104
208-447-3900

. ity v. Garrett: September 2005 - 42:
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" form. Um. Mihe prints these without citations. Do you have a

BAILIFF:
JUDGE:

CO-DEFENSE:

JUDGE:

- CO-DEFENSE:

JUDGE:

. CO-DEFENSE:
. JUDGE:.

- CO-DEFENSE:

CITY:

13
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little whlteout that I'c can ‘take back. -

Sure.
Do you have one of those fancy roll-ons.

I just wanted to makesmethattherecordlsclearwereobjecungto
thespeclalverdmt.

" Yeah. Um. You?re objecting to the, ah,

[inaudible] at all | e
Oh, at all?

Yes. |

Because what?

Because there’s no evidence that they had a domestlc famﬂy
household relauonsh1p '

- And, your Honor, the, the City would tell the Court that the reason
for thiis special verdict form is based upon new case law, any, any . . |. . .
penalty entiancement reqmres that the j Jury make a ﬁndmg So, for

that reason, because it’s a domestic violence case, in order for Mr.

. Garrett’ snghttopcssesﬁrearmstobetakenaway,thejmyorthe

CITY:

CO-DEFENSE:

JUDGE:

Court need make a finding in that regard.

And, as ] said: before, I think that, ah, City’s evidence is parncularly
contained in, ah, Exhibits 4 and 5, [inaudible] go to the jurors. Um.
Here are the exhibits. Um. One, two, three, four, five. So, at least
atotal- 1,2, 3,4,5. All right. While you make some - yeah do
you wanna come back at quarter -after?

Okay. |
[Mble]f

Is everybody okay with that? I’'m sorry?
’ LAW OFFICES OF
THE PUBLIC DEFENDER
810 THIRD AVENUE
8TH FLOOR, CENTRAL BUILDING |
SEATTLE, WASHINGTON 28104
. 206-447-3900
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JUDGE:
1 -

12

15

16

17
18

19

20.

21

22

CITY:

| rupee:
13 11

14

CO-DEFENSE:

JUDGE:

JUDGE:

CO-DEFENSE:

" JUDGE:

. CITY:

CO-DEFENSE

CIT.Y:

" CO-DEFENSE:

- JUDGE:

CITY:

JUDGE:

Can we have till 20 after?

Sure. Okay.

Recess.

Okay. So, instructions and then, ah, closmgs All right. Okay

You may want us to save the rest, also.

Oh, you should rest, yes.

Do we have to say that in front of the jury?
I think so. |

Probably

”.Yeah. Let’s, let’s do that. You’ve already said that, right?
. Yes.

~  Ladies and genﬂemen, when we adjourned - and, plea'sé have a seat

- ah, when we adjourned it was the Defense’s case. So, I w111
mqmre with the Defense.

Your Honor, we rest.

Very well. Defense having rested at this point, I will read the
instructions. You’ll get a copy of these to read for yourself But, at -
this point, I will read them to you. Then,theremllbe aclosmg
argument and you’ll deliberate. .

Your Honor, the City would like to address Instruction Number 6:
There’s a Scribner’s error as to the address. It should be 3515
South 146®. There’s an additional number in there.

So, we’ll excise the “5”.
- .. LAWOFFICES OF
THE PUBLIC DEFENDER
810 THIRD AVENUE. .
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- CITY: . ‘Please, your Honor.

CO-DEFENSE: And, your Honor, did, did the Court make, ah, an editing of
. Number 11? :

 JUDGE: Yes. Okay. So, I’ve done a-

CO-DEFENSE: [inaudible]?

JUDGE: What’s that?

- -CO-DEFENSE: Canwe justtake alookat11?. ... .
"~ JUDGE: Yeah. I’ve, I’ve got more for you.
" CO-DEFENSE: Okay.

JUDGE:  I'vedone ahand edit of Number 6. I've done ahand edit of the

verdict form, excising “withiout citations”. I've done a hand edit of
Number 10 last sentence “reasonable doubt”. And then, which-
one? : »

CO-DEFENSE: I thought maybe”you'were'mbrking_ on 10 when I thought you were

CITY: Yeah, it was 10.
JUDGE: Did it, did you have a need to mark on 117

CO-DEFENSE: No, |, 1 was trying to figire out what you were doing.

. JUDGE: Right.

' CO-DEFENSE: But you were doing 10 and I thought you were on 11. .

JUDGE: So, I've done hand edits on two and if we-can. Madam.Bailiff, if
yow’ll just make multiple copies, Il re-slip those into here, so that
we.don’t have to have an entirely. And we can go to closing

argument at this point.
. I.AW.OF‘FICII oF
. THE PuBLIC DEFENDER
K 810 THIRD AVENUE
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- CITY: = - Govdfa‘ﬁemdan;fattiafand"“" gentlemen. Again, My name is Kerry

Berglen, I'm the Prosecutor for the City of Tukwila. You’ve now -
heard all the evidence that you’re going to hear. Thisis a very
simple.and straightforward case. You hieard that Mr. Kellis Garrett
[inaudible] temporary protection order was issued against him.
Um. The Court issued a protection order [inaudible] Mr. Garrett
was not to have any contact. And the Court specific- ah, the order
had specific prohibitions. Mr. Garrett was not to-have contact with
the residence that they share. And, specifically, Mr. Garrett was.not
supposed to be within 500 feet of that shared residence. You heard
testimony from Officer Mitchell that, in fact, he went to that '
residence at 3515 South 146™ Street, apartment number 107, in the
City of Tukwila, on June 27", 2004. He went to that apartment and |

- Mr. Garrett answered the door. Mr. Garrett was there in violation

. of the no contact order, or, I’m sorry, the protection order in this
case. You, ah; have published for you and will get an opportunity
to look at, again, when you go back to deliberate, a copy of the
temporary order for protection, as well as the return of service in
this matter. And, in this matter, the City would, would, would say

. that this is very straiglitforward. There was an order. He wasi’t

. allowed to go.there. He went there. That was.a violation of the

- order. Very straightforward. R

I’m gonna go through a couple of the jury instructions with youand |
. notread them entirely. But, just point out a couple of things that 1 |
think, um, are [inaudible]. And the first-one I wanna talk about,
um, is probably, ah, the most impertant, and one that we talked
- about in voir dire - reasonable doubt. And, reasonable doubt is
defined in Instruction Number 3. And, I’m gonna, ah, refer to a
couple of lines in there. And it says that pr- “Proof beyond a N
- reasonable doubt is proof that we [inaudible] firmly convince of
the defendant’s. There are very few things in this world that we '
know with absolute certainty and in criminal cases the law does not
require proof that overcomes every possible doubt. If based upon
Your consideration of the evidence, you are firmly convinced that
- the defendant is guilty of the crime charged, you must find him
- guilty.” There’s a couple of other instructions that tell you what the
elements of the crime are, tﬁpse are the things that I have to prove
beyond a reasonable doubt. =

. LAW OFFicES OF . .
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: 'Insu'ucuonNumb_er4’feI1syeuh‘owaperson[" le]. “Whe B R

affer receiving notice, He or she knowingly violates a restramt
provision of the protection order” and, by restraint provision, we’re
talking about the things he’s not.allowed to do. He’s not allowed to
go to the residence. He’s not allowed to:be Wlthm 500 feet of the
residence. He’s not allowed to have contact with Trisha Clay.
Thosearereslramtprowmons That’s what we’ retalkmgabout.
Did he violate aterm of the order.

Instruction Number 5 tells you how a person acts knowingly. In
other words, it’s, it’s a common sense version. You know you did
something when you have knowledge of it, when you:¢ didit
deliberately. Intentionally. I aperson has information which
would lead a reasonable person‘to think [inaudlble] which are
described by laws, again, [inaudible] j jury is penmtted but not
requu'ed to find:that he or she amd with knowledge.

 Instruction Number 6, th1s is the “to conwct” mstrucuon. 'I‘hese are
the things that I have to-prove the elements of this offénse:. The
‘ elemems that must be proved beyond: a reasonable doubt are:

1. That on or about the 27 day of June 2004, a temperary order
for protection was in effect. And that'is demonstrated by the
temporary order for protection that you’ll getas a, one of your

 exhibits, the 1 exhibit, which indicates that this order was issued
on June 18ﬂ‘ 2004, andrtmdxcatesthatltwas inn efféct until the
next hearmg date, which is relayed on this order as July 2%, 2004
So, on June 27, was it in eﬂ'ect? That the defendant had '
knowledge of the existence of a- r order for protection.
Extiibit Number 2 is a return of service document. This document
tells you that.on that same. -day, on June 18", the same day that thie
order was issued, an officer served Mr. Garretththacopyofthat
order telling him the terms of the order. And, the officer indicates
here that M. Garrett was served, personally, with these documents
- the documents being the petition for the ordér of protection and a
temporary order for protection and notice of heanng And, he was
served on June 18™ at 19:15, which would be mrhtarytlme 7 p.m.,
a couple hours later that day, at the address in questlon, 3515 South
146 Street, apartment number 107.

] LAWOFFICES OF
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"3, That'the d‘e‘féﬁa&fwillﬁ]ry di‘soﬁyed‘ a cendiﬁén of that order
by coming to the residence-at 3515-South' 146 Street, apartment
number 107. Agam, the order specifically states in it “that Mr.
Garrett is not allowed, is restrained:from going on to the grounds
of or entering [ah] petitioner s residence. Petitioner being Trisha
Clay, and she lists her residence as that - 3515 South 146® Street,
apartment 107. It also tells you that he is prohibitive in Subsection
5 fmm “Enowingly commg withiin.ar [inaudible] 500. feet” of that
same residence. So, again, not only was he there, he was
prohibited from not, not only being there, but from coming within
500 feet of that residence. And, that the act occurred:in the City of
Tukwﬂa. Clearly the residence i is within the City of Tukwxla, as the. '

- officer [inaudible]:

The next section of this “to convict” instruction tells you, if you
find from the evidence that each of the elemerits has been proved
beyond a reasonable-doubt, then it will be your duty to return a
verdict of guilty. As I relayed clearly there is evidence for each of
._these elements of this: offénse, very simaagbtforward. There was an

_order. He' knew ofthe order. He violated the order.

There is in this case a verdict form that tells you, um, when you go
back there and deliberate; you get to entér a finding on the verdict-
form. The C1ty would-ask when you go back there, you enter a

A_ﬁndmg_of guilt, Bui, then there’s more. If you find M. Garrett |

uilty of this offense, you have to-go what’s called the special
verdict form. And, and the instructions 10 and 11 explain to you
what that’s about. It mdlcates that, if you find him guilty, then you
must.go on to the: speclalverdlctformwhmhasks you to: ﬁndthat

. Gatrelt and-Miss Clay. were family or household members,
defining this domestic violence relauonshlp When ‘you-go-to
farmly household or household membets instruction number 11,
you will see a whole list of definitions of thmgs thatcould apply.
In this case, um; you’ll see ﬁ'om both the DOL phiotos that were
adm:tted in this case and, as well as the order, itself, it defines these |
individuals as adults. They are individuals over 18. So, when
looking at the definition of family or household members, it
indicates that adult persons were presently residing together or who.
have presided together in the past.
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‘Garrett resldedtageth andthat is: evxdenced by. both.the order
itself listing that as:their joined residénce. Ti Subsection 4.0f the

* order, it: says “The:petitioner shail-have exclisive right to-the
residence petitioner and respondent share. The re.sjpandent shall
zmmedzately vacate the residence.” - And, this:is: e Tesidence;
again, that we’re referring to at 3515 South 146“' Street. A, she
lists that as then: joint residence. It’s.also-evidenced by the-driver’s-
license, v 1dent1ﬁcauon card Wh1ch both of the mdlcated to the
B’epartment of LIcensmg that that was their resxdence And; it’s
also evidenced by Officer Mitchell, who contacted first M. Garrett ,
there, who, Mr. Garrettansweredﬂledoorandﬂaenthenextday
Miss Clay there:. Ah, both of those- individuals have, um, the
officer, ah, witness them answenng the door there; there as no one
else around. _

In this case, the Clty wonld ask that - you review the ewdence
Again, it’s a very straightforward, use your common sense. Was ,
there an order? D1d hek w about 1t? And, did he vmlate it?

. I’maslqngthatyaucons:derauoftheemdenee mthlscaseand
when looking at these documents very closely, you will seethe =
terms of the peti- or terms of the order, ah, andlookatallofthe '
exhibits, look at them closely. You’il:have an opportunity to.do
that [inaudible]. I'm asking you to. fmrly consider all of the"

o | R "ewdenee And;whenyoudb 50;, fo‘ﬁﬁd‘Mf""Gﬁfrbtt""-"‘i”ﬁlofﬂie”' R

e of violation of tempora.ry protection: order

Andthen, to go onandﬁndthatMr Gax:rett and Ms. Clay are,
fact, family household: members define [maud1ble1

And, thank you very much for your time.
JUDGE: Miss Eetes.

DEFENSE: All the evideénce in this case that you have to, to examine and think
’ about is testimony from Officer Mitchell and papers. This does not
give you the proof beyond a reasonable doubit. Now, when it; when
thmlﬂngabomalltheewdence,whereareyousedw start. I .
‘would say that you’re supposed to start wrth the presumpuen of .
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innocence. “And; [inaudible] put this in'a place where you can sée
- innocence. And, just as you always see the scales:balancing, but
"~ reasonable doubt that it’s gonna work, you can return it. There’re

 always ways to change your mind. The decision you make today,
- you cannot change. The decision you make today is not one that

to find that he’s not guilty. The scales are still tipped in favor of

. Clear and convincing evidence, which is the standard we use to

- still requires you to return a verdict of not guilty. Only if you find

Pama

it? |
No, thank you.
No. Okay. Ourlawreqmres that we start with a presumption of

when you start a jury trial, when you start a criminal trial; you start
with the scales tipped entirely in favor of Mr. Garrett. And, in
order to return a verdict of guilty, you have to tip the scales entirely
in favor of the State. You have to find that beyond a reasonable -
doubt, el- every element of the crime has been proven, has been

proven. e e e = K R AT N

Now, beyond a reasonable doubt is not the kind of decision that
you make every-day. You don’t have to buy a car beyond a-

you can decide, come back later and say, you know what, I decided:
there was a reason.to doubt, I was wrong. The decision you make'
today is permanent and it’ll last forever. Now, beyond a reasonable
doubt is not a hunch. If'you have a hunch that a, regarding every
single element of this crime, you have a hunch that he did that or
that he knew about the, knew about the protection order, youhave = | -

Mr. Garrett. If you think that maybe he did it, lie’s not guilty. If.
you think that there’s a preponderance of the evidence that he did
he, he’s still not guilty. - _

impeach presidents, clear and convincing evidence is a standard
where we use to remove children from thie homes of their parents

every element beyond a reasonable doubt can you return a verdict
of guilty. . ' ‘

Now, instruction number 6 has four elements to the crime. Element
1,2 and 3 are all based on papers. There’s no other evidence.
Papers. Now, papers do not teil you what a person knows. It
doesn’t tell you what they are willfully doing. A paper is just a
THE P;:I:Z'GS.EO;ENDER
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TR S | R - paper It—deesn—’eprev&beyen&wreasenabl&deubfwhat—h&
Garrett knew or dldn»» tknow.

Now, instruction number 7, which I won’t read to you, but
3 instruction number 7 has to do with, oh gosh, [inaudible], anyways-

4|| CO-DEFENSE: Here.

5| DEFENSE: it has to do with Mr. Garrett’s right not to testify. And during voir
' dire I asked all of you if you Would hold it against him if he didn’t

6 testify and ail of you said.“no”. And during voir dire we asked you
| if you would be able to follow thc judge’s instructions and
B | everybody agreed. And, today, he did net testify-and today the-
N judge is instructing you in mstrucuon number 7 to not hold that
8y - ' agamsthlm. :
-9 Gomgontomstrucuonnumberlo Ontopofallofthls the, the
- City is:asking you to find that a-domestic relationship existed based
g upon papers, based upon copies of thie Department of Licensing:
S identification. And, the Officer Mitchell, Officer Mitchell’s
e tesﬁmon’y where he saw both individuals there on separate
? : occasions. None of this is proof beyond a reasonable doubt, and
12 : o we askyoutoretmnaverdmt ofnot guilty. g
B crry: Counselwould’have you believe that this is just paper. In faCt, this -
4l o - isa'Coiirt 6rdeér. " This order tells Mi. Garrett what he ¢z canand |
’ * camnnot do. He cannot contact Trisha Clay. He cannot g0 to that
15 residence. - He cannot be within 500 of that residence. This isn’t
just aplece of paper that we’ve thrown something down on; this is
16l ' evidence in this'case. And, this is'very strong evidence. This is
v _ whiat he was served with. This is what ke was told. Thmpaper
17 tells.Mr. Garrett what, in fact, he’s not permittedito do. And, it
says, he’s not permitted to.go to 3515 South- 146 Street, apartment
18l number 107, that’s what it says. This evidence does establish that
. there was [inaudible].- That order prohibited him from having
‘19 : contact with not only Ms. Clay, but that residenice, from being
within 500 feet of that residence. That order was served on him by
20 a police officer at that residence. That order tells him he has to
leave. _ :
21 ||
22 ' ) _ LAW OFFICES OF
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CO-DEFENSE:

Your Honor, I understand that the jury has reached a verdict but,
um, I’ve;uststarteddemgahttleresearchandﬂlere s a case called
State.v. Twiman, which I'll hand up to the Court. It’s 143
inaudible].2* 115. And, in that case [inaudible] cause it’s a.
Dlstxct Court case, but; ah, in that case the Court allowed the
'Shorehne District Court, ah, to plck from, ah, areas within the
electoral district. But, it talks about the population area served by
the Court, ah, it’s a; it’s a [inaudible]. And, I would argue that the

- population area served by the Court in Tukwila Municipal Court,

?:

CITY:
14 | ‘
- CO-DEFENSE:

- JUDGE:

it’d be Tukwila because the judge has chosen that the people of
Tukwila: [m:«mdlble], people of Greenwood, Skyway-

Judge [maudlble]

[inaudible] by the: oﬂicmls ‘who are elecwd by the Clty populatien:
[maudible] representanvw, people who choose the judge are.
representatives of the le of Tukwxla, not of Greenwood or
Skyway :

And, Thaven’t reviewed the case, your Honor, but if the Court’s

_ gonna hear further arguments, the City asktobe abletorespond .~ | .

w1th research and somethmg subnntted to the Court.
I think we shoul‘d'do that, 1-f-there sa convmuon.

Themannerofma]nngupthejmyhstm-mdlcatedbythestatutes
merely discretionary or directory and need be only substantially
comphed with the purpose of all these statutes to-provide a fair and
artial Jm'yandlftbatendhasbeenawnned [maudlble]t
of such a jury it ouglit not to be lield that the whole proceeding -
miust be annulled because of some slight ifregularity Idon’t Know
about the word hght”mthere,but,um. I,I’mnotgannaﬁndthzt
theresaproblemmﬂathxs ina sense. And, ah, aspartof,well,I
shou]dnt,Ishouidn’t,mn,makeﬁndmgsontherecordastowhatl
think the pool is. Ihaveastmngbehefasmwhaﬂ: ink the pool -
is, butIdcn t know that that’s evidence. And: so,um,absentany
evidentiary heanngasto exactly hiow this Courtcreatesﬂlelr jury

LAW OFFICES OF
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: pool—um,—l—don—tthmk; T-cannot;; we-hzvex:’thaﬂ:ény evidencerom
that. I don’tthink I-can make-afinding. Um. Thsoertaniyseems
tome that the, that methodology, the selectlon methodology is, ah,

appropriate.

CO-DEFENSE: Abh, let me just indicate as I did earlier that I was smpnsed, I've -
. never run into-a Court that [inaudible] City court could pick its
jurors from outside the Cltyandeasunpreparedto to address
that. Um. But, if there’ s a-conviction, we will have a motion.

- JUDGE: Well, 1 think you’re gonna have to, there’s gonna have to be

evidence though as to how this Court does that, cause otherw1se
- youwould come up with- - - - : e :

CO-DEFENSE: Well-

JUDGE: no ev-idence.

. CO-DEFENSE: Ideally, but we have, ah, the jurors testifying and saying under oath
v thatthey don’t live in Tukwila. So, it almost doesn’t matter what

thelmlfyouhave_]urors don’thvemTukwﬂaserved ona
Tukwila jury. It’s nice to know and, ah, it 2 ‘everyone

off the record thinks that this Court’s: drawmg from the District
Court list, but and we can. certamly get declarations from’ somebody

- Who, who sent out the summions. Um. Bit we have a record from
B 1 Aing: hat they don’t live'in Tukwﬂa. : :

- JUDGE: . Okay. City - before we move on?

CITY: Your Honor, I, I guesstould just saythatl Iknowtbatthere is, .
: um,theresabamsforthewaywe,ah,requestforjuryl Um. I
' dont,I,Idontknowtheexactprocednmsforhowthat ars, but
: mthouttheablhtytobeabletodosomeresearchonmyown,l "
can’t give the court a real’ substantwerespnseto um, their

[maudzble]
Judge: I’m gonna [inaudible] before trial type of motion that you didn’t
" know about is understandable, but-

CO-DEFENSE: ‘Well, I. raised it before you sat the jury. And, I thmk that that’s
[inaudible].

LAW OFFICES OF
THE PUBLIC DEFENDER
810 THIRD AVENUE
8TH FLOGR CENTRAL BUILDING
SEATTLE, WASHINGTON 98104
206-447-3800

arrett: September 2005~ 55°




2
3
4
(WOMAN):
5._ JUDGE:
‘ .BAILIFF:
i IUDGE
8
9|l (WOMAN):
- 10|l JUDGE:
..11
12 (WOMAN_)':..
14||- FOREPERSON:
15\ jupge:
161l FOREPERSON:
7 upee:
18
19| BAILIFF:
20|
21
ol
23

Motion- [mmdxble] So, any other issues before we call upon: the

jury verdict. Al right.

Um. Please be seated. And, ladies and gentlemen of the jury, I
understand that you have a verdict. Do you have a foreperson.

Yes.
All right. . Madam Bailiff do youor Ior- -
[inaudible].

Okay. If you, um, Madam Bmhﬂ' you can receive the verdxct form
from the foreperson, that would be great -

[inaudible].
Yes. We'll takeallthatbackﬁom you: Thanks.

~ And, let me ask the the jury - has the foreperson been selected?

Yes. )
Andisthatyow? |0
Itis.
And, you were juror numﬁei—-? |
2_6. .
2-6. Thanks. MadamBalhﬂ'goaheadandreadﬁ'omtheverdlct
_form.
Verdict form - City of Tukwila vs, Kellis Gazett CH4173, We the

jury in the above-titled case find the defendant guilty of the crime
of violation of a temporary protection order as charged. Dated this
1% day of September 2005. Special verdict form - City of Tukwila
vs. Kellis Garrett CI44173. We the jury in the-above-entitled case
return a special verdict by answering as follows: Were the

THE PuBLIC DEFENDER
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members as defined-in these mstmctxons, answer “yes”.
JUDGE: All right. Well, ah, would either party like the, um, jury polled?
CITY: . Yes, your Honor.

- JUDGE: Okay. I’ll ask each and every one of y.»o;i two separate questions,
5 so, um, if you can give me your, your juror number, that would be
great. And, starting with you, ma’am.

JUROR 26: 26.-

| JTUDGE:~ - Juror 26. Is this your individual verdict?
JUROR26: . Yes. |

0 IU]ﬁGE: : - Isthis tﬁe verdict of the Jury‘7

e JUROR26:  Yes.

1 - JUDGE: Okay. Ma’am, your number?

;3|| JUROR3L: 31
14 -‘
15|| JUROR3L:  Yes.
16|l TUDGE:  Isthis the verdict of the jury?
" }1-‘7 JﬁROR 31: | Yes.

18 JUDGE - Si?

19| JUROR20:  Ah,20.

20|l JUDGE: Is this your verdict?

21 JURORZO: Yes.

22 . ' ’ ] » . LAW OFFICES OF :
THE PUBLIC.DEFENDER
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23

,|| TUROR 20:
3| JUDGE:
4! JUROR 35:
s| JUDGE:
6| TUROR 35:
8| JUROR 35?
9|l JUDGE:
10|| JUROR23:
‘1) JUDGE:
12| JUROR 23:
140" JUROR 23:
151 upGE:
16" JUROR 25:
17 jubGE:
18
| JUROR 25:
19
JUDGE:
w0l
JUROR 25:
21 :
22

- Tsthis-the-verdict of the jury?-

Yes.

Thank you. Ma’am.

35.
Is this your verdict?
Yes.

Is this the verdict of the jury? .

~ Yes.
Thank you. -
23 |
Is tlns your verdict?
Yes. | |

Is this the verdict of the jury?

Yes.

Thank you. |

Nuraber 25.

Is this your verdict?

Yes. "

And is it, Is this your verdict?

Yes.
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- JUDPGE: - - -~ Thankyou: Weﬁ“f&hkeﬂrthankyovverymucirforservmg on~

the; on the jury, um, panel. You will now:be relieved of:ail your
obligations to not talk to anybody and'stay mum and quiet and all
that stuff and behave. And, um; I just wanna thank you for- commg
in and participating in the, in the process. Um. They don’t, do they

come back tomorrow?

% - [inaudible}. -

JUDGE: Okay. You’re done. All right.. And, ah, I guess that’s it. Um.
Now-

) FOREPERSON;,,.Wheredo.wédropthese_oﬁ?. S S

JUDGE: - With Madam Bailiff. And, ah, you’re welcome to stay for the
remainder of the proceedings, um, and it’s an open public forum if
you wish. Or, you can leave if you wish. Um. We’lldoabnef,l
don’t know if we’re gonna do sentencngatthlsmt. 1 suspect -
tha;tweprobablywﬂl,butwe’llseematthe lawyers have to say..
‘Um. Also, I'lIl iave yeuknowthateﬁennmesthelawyetswantto
talk to the jurors-afier, um, the case, just to get a'feel for how things.
went, what they could have done better, what they did right, what
theydldwrongandwyoufeelabeutlt. Also, you can ask them -
questions-as you wish, you know, about the process and hiow things

- go: andwhatyou didn’t: hwthatyeu thought you- should have '

~ heard, that’s a pretty common juror question. Um. Se, you can

- talk to them 1fyouw1sh,theydo find it helpful. Onfhe atherhand,'
youneed give no reasenwhatsoever for not talking to them and if
'you wanna leave without giving any excuse andj just Ieave, that’s
- fine; they won’t. stop you. If you wanna tell them why you’re.
leaving, that’s fine. It’s aﬂupto you. Okay Allnght. Thanks
very much.

JUDGE: So, do we want to do sentencing at this time?

CO-DEFENSE: Well, Judge, I, L, I really think we should do the post-trial motions,
and I think we have two of them. And, I’'m not sure how you want
.to:go forward, whether you wanna lear the jury one or-have Judge
Stuart hear both of them. Either way is fine with me. Ah.
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convemence, um, hearmg them all 1f unless the Court feels as
though you needto-
. JUDGE: No.

CITY: | preside over those?

JUDGE: Um. Well, we have three separate issues here. One is that, um,l
being sentenced by your trial judge-

CITY: Mmbmm. |

JUDGE: which can be waived. Um. And then, the, the; ah, facial validity
motion, which I’ve already sent you back to Judge Stuart. And
then, you have the juror peol one, which it would be my opinion to
you that any judge could hearthat. Um. Ps you might wanna
set that in-front of Judge Walden, but perhaps Judge Stuart would

] hear it Just all the: sans
CITY: - Judge- Walden fecuse herselfm this case-
JUDGE: Oh, that’s right.
! CITY because of the withdrawal of the verdict we have. | -
JUDGE: Oh, that’s, so-that’s not probably-
CITY: | [inaudible], so, that’s why we’re in the pﬁsiﬁon where we’re at.
. JUDGE:  Okay. |

CITY: Or, Idon’t wanna-

JUDGE: . Well-

CITY: you know, have a motion with Judge Stuart and then have a motion
with yourself and, you know. '

JUDGE: : Okay Do we have a [inaudible] by the defendant to be sentenced
in front-of Judge Stuart?

THE PJ::!?G;;;ENDER
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12 :
 BAILIFF: . Ah, I could set a tentative date today, um,. because [naudlble]

B Judge Smartandsee[maudable] It’llbe,um,Iwouldlmagme o

N
is|| DEFENSE:  Yeah, that'll be great.

16 ||

17

18 )

19

21

CO-DEFENSE: Yes.

JUDGE: All right.

CITY: City has no abjecﬁon just for the ease of.
- JUDGE: Okay. So, let’s set a, um- |

CITY: Senfencing and mdﬁoas hearing?

CO-DEFENSE: Well, motions and potential sentencing.

JUDGE:  Right.Um. And, I've already put you on the summary judgment

schedule for the, um, for the, I just said it, um, facial validity
motion. Do you wanna-

_ 10 ~ CO-DEFENSE: I'm gonna have to look that up, Judge, since [ don’t narmally do

.. civil cases.

* JUDGE: Yeah, And,Iéan’t cite it off the top of my head. So, let’s just

-make it up right now. Um. Do you have a date for motions?

- [oadblE].

- BAILIFF: A Tuesday afternoon, you wanna just set a tentative date?
. CO-DEFENSE: Yeah, that’s just the worst day of _fhe’ week for me, so ifit’s-

- CITY: Do you want a Monday aftemoon?

CO-DEFENSE: Monday afternoon would be better depending on-
CITY: We could maybe do likea 3:00?
BAILIFF: Sure.
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19

23

g
2| JUDGE: Okay.
3 % [inaudible].
4| TUDGE: So,-
5|| CO-DEFENSE: Could we do- Oh.
6|| JUDGE: No, go ahead, set your schedule..
7|l CO-DEFENSE: Ah, I was gonna say, ah, the 19™ of September is the first, first
: Monday I could do.
8
|| BAILIFF: [inaudible] and I will call Scott Stuart’s office either this afternoon
9 .. [inandible]. ‘
10}l CO-DEFENSE: 19" of September.
1 crry: So, 19® at 3. You wanna do 3?
12| BAILIFF: [inaudible]-
PJl crry: | Ithink- Yeah Beoausc,ah, Ithink thisshould b fine.
JUDGE: And, I was gonna sug_gest that you have all your evidence
15 submitted 10 days before the motion.
6l crry: © For- |
" 171| CO-DEFENSE: Well, the-
18 CITY: or' motions - whatever. I guess [inaudible] by the 9% of September.
CO-DEFENSE: Labor Day is off, that's-
20|l JUDGE: Really. And, that’s convenience of the prosecutor. Do you wanna -
shorten that time period? Are you- If they set a motion hearing for
21 the 19 do you wanna have, um, evidence submitted by say
ot Tuesday the 13%, six days beforehand?
22 THE P;;L:F;ICSED;ENDER'
810 THIRD AVENUE
8TH FLOOR, CENTRAL BUILDING

SEATTLE, WASHINGTON 98104 |
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- CITY:

10 || N
If JUDGE-
11

12

- u

15

16

17

18

19
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22

CO-DEFENSE:

CITY:

JUDGE:

~ CO-DEFENSE:
- JUDGE:
‘CO-DEFENSE:

CO-DEFENSE:

CITY:

CO-DEFENSE:
. CITY:

" CO-DEFENSE:

BAILIFF:.

" CO-DEFENSE:
" BAILIFF:

. CO-DEFENSE:

Probably l'f 1t’s gonna be ona Monday, 1f I can have a week at

least, just because.

How about the 12%7

Yeah.

Monday the 12™ before Mdnday the lém Okay. So, um, Defense
evidence in support of their, um, in support of their motions, seven

days before, ah, in by the 12", Can you do- can you do your argu- '
your brief at the same time?

Yes.
Okay. And, brief.

" So, evidence and brief by the 12

I'dliketo ask a loglstlcal question - what the best way to get

materials to Judge Stuart is?

‘ IthmklfyoufaxthemtotheCourtandthenalsofaxthemtohxs " ,
""oiﬁ“ce o [inaudible]. N D

Do you know his fax number?
[inaudible].
Okay.

253,

253.

851.

852.
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5|l CO-DEFENSE: I would ask the Court to consider one othier thiig. Mr. Garrett is on
‘ - a $5,000 bail and he’s been to his hearings now for some period of
3 time, a2 number of hearings. We’d ask the Court to consider
reducing that, the, hehasaﬁxendvmohasbaslcaﬂyputup acredit -
4 card with the bonding company who’s paying interest that is
significant. [maudmble] on that $5,000 every month. And, it would
5101 begreatlftheﬁ'lendcouldstopdomgthat.
6|l JUDGE: Um. L youknow, he, he warranted not once, but, ah, at least a
couple of times.on this case. I mean, I’'m, I’m thinking that it was -
T4 at $5,000 for just by reason so, um, and now we have a finding of
: - guilt, so, no I can’t disturb that. I’m not precluding you from
8 rznsmgthzatlssueagamontzhe19"l butIthmklfweJustgetthw
case over with that, ah, that’ll be a done i issue [maud1ble]
9
1 CO-DEFENSE: Is there anything further, your Honor?
I © JUDGE: Not fiom me.
;2 CO-DEFENSE: All right.
3 1'3 | CITY: Thank you, your Honor.
16
17 ||
18 ||
19
20
21
22. THE P:;JZ'CSEO;ENDER
: . ‘810 THIRD AVENUE
23 8TH FLOOR, CENTRAL BUILDING .

SEATTLE, WASHINGTON 98104
206-447-3900
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2 ‘ o -00o-

3 |

" . THE COURT: Be seated.

5 ' - MS. JORGENSEN: Good afternobn, Your Honor.

6 Kerri Jorgenson on_bghélf of the City-of Tukwila this

7 afternoon. We're present on Kellas Garrett.

- & Mr. Garrett is present on CR 44503. -Actually, I take
9  that back.v'It's CR 44173, is the case before the Court.
1 10 v MR. BORUCHOWITZ: (Inaudible). I have two

o preliﬁ;nary matters before we get into (inaudible).
.mgié. : A 'Mr.‘Garrettj(inaudible),f isgﬁhat a problem?
f13 . ‘» THE BAILIFFQ It is actually, I already'spoke

14 to the sergeant, (inaudible).

15 MR.'BORUCHOWITZ: Well, Judge -
| 16 ~ THE COURT: I didn't (inaﬁdible);

17 | THE BAILIFF: (Inaudible) the procedure of the
.18 jail is irrelevant (inaudible). Unless the (inaudible)

19 that he's a danger (inéudible) somebody, (inaudible) he

20 should not be in chaiﬁs. I realize (inaudible).‘ If I
21 want him to write something down or heﬂwanté to write
22 something down, it's just -- it's just not okay..

23 (Inaudible) he should be able to (inaudible).

.| 24 | THE COURT: (Inaudible).

MR. BORUCHOWITZ: I'd ask the court to tell the

! . Reed: Jackson Watkins. Court=-Approved: Transcription. _ 206»195@¢421/206m235,32&1
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. 4
(%w] 1 officer to let me (inaudible).

2 '~ THE COURT: (Inaudible). |

3 ' MS. JORGENSEN: You know, I don't have a

4. particular.prqblem; I thihk the only issue is going to-
> be with ﬁhat particular shirt, that it may have to be

6 undone“to put it.én properly. o

7 . MR. BORUCHOWITZ: I will put it over his

- &”'"shcﬁiders; ‘How'"s- that? R : S

o : ' THE COURT: ‘Works for me.
e MS. JORGENSEN: Okay.
11 MR. BORUCHOWITZ: Judge.
'?m;lz' : | }~ f(Inéﬁ&ibié qolquuy)
K\fjl3 : ‘MS. JORGENSEN: He's going to need a mike.
14 THE COURT: I have (inaudible) partiesw -The
15 last time (inaudible) . | | |
16 MS. JORGENSEN: It was early November, I
17 believe, when we were here last. It's been quite a
18 'tiﬁe;'YOUr.Honbr.
13 THE COURT: - (Inaudible) possibly more prepared

20 than I am now. (Inaudible) Monday (inaudible).

21 MS. JORGENSEN: Oh, sorry.
| 22 | THE COURT: (Inaudible) did read them
23 (inaudible). |
24 | MR. BORUCHOWITZ: Your Honor, I sent you an

—] 25 ‘e-mail the day before yesterday.

-Réed’; Jackson: Watkins: -Cour.t—Appi‘oved Transcription = 206.795 .4421/206..235..3281




-Januafy 19, 2006

~r 1 .~ THE COURT: (Inaudible).
2 : MS. JORGENSEN: I have a cepy'of that case, if
3 you want me to --- it's State v. Miller, it's a U.S. --

4 not U.S. -- Washington State Supreme court En Banc case

5 that counsel referred to.

6 THE COURT: I think Miller is referencing
7 (inaudible) . |
A - MS. JORGENS’EN":‘“""'Y'e'S‘.'.""""* |
9 ~ MR: BORUCHOWITZ: No, no, well --
1o | MS. JORGENSON: THat's the lower court --

THE COURT: (Inaudible). cou‘;:;i;. of appeals.

(Inaudible).
~- 13 MS. JORGENSEN: Yes.
14 MR. BORUCHOWITZf Your Honor; I'm’going,to hand

15 up the e-mail (inaudible) have that (inaudible).

16 o MS. BOWMAN: Can I.Jjust give you a case
17 (inaudible)?
18 ' MS. JORGENSEN: I was going to give him Twyman,

19 too. Do you want to switch it?

20 - THE COURT: (Inaudible).
21 MR.'BORﬁCHOWITZ; Your Honor, Ms. Bowman is ’
22 going to argue that issue.

E 23 Go ahead. -

E (w\ 24 : - Ms. BOWMAN: Your Henor, until the State v.

i

~1 25 Miller decision came out, there was no consensus among

Reed: Jafeksom Watkins: . Court-Approved: Transcription 206..795.4421/206.235.3281
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the courts regarding whether or not it should be treated

~1

110

11

12

14

16
18
19
20
21
22

23

| 24

[ 25

Aneither. And, in fact, as a threshold matter, the Court

evidence.

15 .

as,an element, whethéi the validity of the underlying

temporary order of protection should be treated as an
implied element or ‘an element of a crime. The State V.

Miller decision highlights that it's to be treated as

is to determine whether or not the temporary order for
protection is applicable or inapplicable. Inapplicable 

orders are invalid and therefore inadmissible in

THE;?QUE&*{,@EQ?Udib;Q) on its face.’

MS. BOWMAN: Yes. | | |

THE COURT: (Inaudible) the evidence
(inaudible). My concern is (inaudible). In Martin, the
Coﬁrt says that Martin is, on its face, (inaudible).
The Court says that's appropfiate (inaudible) ;o say,
look, we understand that the lower court issued this
order, we understand that we signed off on the order.
(Inéﬁdible). The order is invalid on its face and
theréfore (ihaudible). : |

MS. BOWMAN: And we're making that same
argument, Your_Honor._. |

THE COURT: (Inaudible) sufficiency. And I

read the (inaudible), and also in looking at the Miller

case, they appear to indicate that the (inaudible)

Reed: Jackson: Watkins: . f Court-Approved: Transcription - 206..795:.4421:/206..235.3281
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= 1  whether the evidence.in front of the trial court was

2 sufficient to justify Cinaudible). The Court issued the
3 order, the protection order (inaudible). Whether the
4 evidence (inaudible) the Court issuéd the protection

5 order was sufficient was an issue to resolve either on

6 appeal or a motion er reconsideration. (Inaudible).
7 ' MS. BOWMAN: Your Honor, that's not the
"3“_'érgﬁment that we're making. In Joy;Vthey“werewarguing

9 'the sufficiency of the evidence to determine that there
<»10. was, in faét, a harm that was immihéﬁt, a stalker-or

. domestic violence harm.

THE COURT: Right.

winf 13 ’ 'MS. BOWMAN: What we're arguing here is: that
14 the.fbrm is the'ohly7document that we have thét provides.
.15 the Cdurt'S'findiﬁgs, there.is no finding'on the face of
‘16 the document that-establishes domésﬁié violence has been

17 found. And therefore, the Court --

18 - THE COURT: Domestic violence (inaudible)
19  domestic relations (inaudible).
26 : MS. BOWMAN: Domestic violence, as you know,
21 Your Honor, the temporary protection order cén only be
| 22 issued after certain predicate findings have been

23 established.
24 ‘ One is that an emérgency4situation must exist.

] 25 And the emergency situation must exist with respect to

Reed: Jackson: Watkiné- : Court -Approved.; T’ran-scrigtion' 206:..795.4421/206..235.3281
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IR

=y 1  domestic violence.

2 .- . If we turn to the definitional sectioh of the

3 statute, "Domestic Violence" is defined as "harm" --

4 among other things -- "between" -- gquote/unquote --
5  "family and ‘household members."
6 Family and househqld member relationships

1 include dating felationships, and that is the
: 8~-"re‘.lat:'L'on-sl'rj;pMthat Ms;'Clayfalleged-in'her petition;

2 We're nbt arguing that there was no sufficiency_of the
10 evideﬁcev+—'0r‘Wé'ré hét chaiIEhging Sﬁfficiéhcy of the

Ll vevidence'estéblishipg tpg relationship;' We're arguing

,*f;z | ﬁﬁat that ;elétibnéhip~wés.nevérvestablished. The Court
- ‘13 never issued a findiné. |
14 ' AUnder subséction.3 of the definitional section .
15 .of‘the statute, a.dating relationship is defined -- but,
16 as you knoW, Your Honor, a dating relationship is an
17 inherentiy-sgbjective CategorizatiOn,'so the legislature
18 has p:ovidéd three factors that the Court may qonsider
19 in determining whether or not a dating rélationéhip has

20 beén'established;_

121 - That evinces, Your Honor, legislative intent
22 that the Court make a-finding,as to whetheér or not the
23 type of rélationship that is governed by the Domestic
5' ]2 Violendé Erevention Act hés been establisﬁed, and once

e that has been determined and once the emergency °

. .Reed? Jackson: Watkins Court-Approved Transcription ;,06...795:.}44321./»'.2.06.3.,2.'35'_:-.,.32.8l
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— 1 situation hasvbeen.determined, an ex parte temporary

2 order for protection méy issue.
3 . Until that is established, however, Your Honor,

4 the Court has no jurisdiction.

5. . Does that answer your question with regards --
6 THE -COURT: Certain (inaudible).
7 : MS. BOWMAN: It's attached to the City's

"8“f“response'to~the'defense'motion'to—dismiss.“~There~is a
L2 copy of the order attached.
1 10 'MS..JORGENSEN: I also have a'topy in my hand

|2t if you would like to take a look at it.

12 THE COURT: (Inaudible).

\ --";’1‘3‘ -  MS. BOWMAN: Mine, too.
10 . .THE COURT: (Inaudible) that indicates that
15 there is‘a dating relationship? | | o
16 'MS. BOWMAN: No, no.
7 - THE COURT: (Inaudible) and that's what.your

'.ls argument (inaudible) also on the record that indicates

19 (inaudible). ,

| %0 , MS. BOWMAN: That's corre¢t,‘Youeronor.'
21 | THE COURT: The City. |
22 | MS. JORGENSEN: Your Honér, as previously

23 argued in the City's briefing in this case, essentialiy,
. 24 they're not making a facial validity challenge. What

e 25 ~ they're challenging is the redsoning or the rationale

Reed: Jackson: Watkins. .Gourt.—Approvedf"'Branscriptiom . 206.795.4421/ 206.235.3281 ,
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10§

behind the Court's issuance of the order. And there's

11

g 13

{12
15
16

17
18
19
20
21
22

23

| 10

certainly sufficient decumentetion'in this case that
these were co—habitants, reSidents,Apeople with a dating
relationship, based largely upon the ettachments to the
order indicating that they lived at the sameTresidence,
that he was served at that samelresidenee. There |
certainly is<a.sufficient basis in the record to

determine that.theywdid—have-this dating relationship, - - -}

-as defined by the definition.

 However, in“this éase; they're'Challenging the

-underlying basis: for the Court's issuance of the order.

They're not looking at the face of the order and- saying

that there's something'wrong here, there' ‘s something

innately wrong,_there's a date missing, there's

something missing. There's no_requirement that there be

a finding indicated on the face of this order.

And ultimately, when resolving these cases, as
indicated by Miller and Joy and such, the Court doesn't
get to rev1ew the basis for the Court's issuance of the
order. The Court gets to look at the facial validity of
the order. And in the cases, they refer to orders that
did not include mandatory language, mandatory
definitional information, and in this case, that is not.

The courts -- the Court, especially in Miller,

indicated that this is not -- this is not -- when

Reed Jackson Watkins: CourtrApprovedzTranscription; 206;795;&42i%2&6&23&;3281
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charging a violation of an order, this is not the.plaCe

2 to look into what reasons or what rationale the Court-

3 did it. And you don't even have to agree with it, but

4 in this caee, clearly there was an order. The order was
5 valld, it had all the proper 1nformatlon, it had the‘

6 dates and sufflc;ency. There is nothlng on this order

7 that would suggest that it was invalid at the time.
"“‘$':""f‘ - And so the jury'has-found_the defendant*guikty-
9 'of‘violating this order, as is indicated in Miller, as
110 theyfré supposed to do. And rf'they're challenging}

, ;;%?w?weggentia;ly, the rationale the Court made in. issuing the
Mrjlz' order, that is not.proper here. If'they‘want to-go.

.513 cha;lenge the.underlying order, they need to go back to
14 King County Superior.Court and they need to challenge

s that order appropriately there.

16 ' | MS. BOWMAN: Your Honor, if I may.
"17"_‘ _ I just want to make clear the defense's
18 argument. We're not challenging whether or not there

- 19 was sufficient evidence to establish a,dating |
20 relatlonshlp That is not what we're doing here. What

*?i we're d01ng is looklng at the very face of the document

22 . On the document, even though she is correct that
23 there is no expllc1t language requlrlng that a finding
wd 24 of a dating relationship be on the form, it is clearly

(@4.25 implied by the nature of the statute that governs the

Reed: Jackson: Watkins.:'v . Court-Approved. Transcription. 206..795.4421/206.235.3281
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issuances of ex parte temporary protection orders.

T,

------

N

;;12

10

11

13

{14

15

16

19
20
21

22

| 24

/ 25

Reed: Jackson: Wa.t‘kiin_s: ,

17

- 18

23

THE COURT: Do you have a ‘cite?

MS. BOWMAN: Sure, it's 26.50.070(1).

THE COURT: You're arguing that -(inaudible)
dates on the record, (lnaudlble) in order, (iaaﬁdible)
make a finding (1naud1ble) |

MS. BOWMAN: To be.clear, Your Honor, it does

- say that it can issue, when there is imminent or

irreparable harm that .can be caused from domestic
violence. Domestic violénce, as we discussed, is

deflned as lncludlng only statutorlly enumerated

relatlonshlps, one of those being a datlng relatlonshlp

We don't argue that theﬂpetltlon dldn t allege a dating

relationship; and we don't argue that there Wasn’t
suffioient evidence to find a dating relationship.

What we are arguing, however, Your Honor, is

_that'a-dating”relationship must be established before a

domestic violence protection order can issue. And if
youtll notice on the face of'the'order,,they do make a
finding as to tﬁe-emergency; that is one of the
requireﬁents, predicate requirements before issuing a
temporary order for protectlon

‘However, it makes no flndlng as to whether or

not the harm of-domestic violence exists. And a

reasonable construction of the statute, Your Honor, we

Court-Approved Transcription 206.795. .4421/206:.235.3281
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assert, is that that‘must be included as mandatory

v 25

| 10

..... ‘13
14
15

16

19

22
23

24

I

PP

17 -

{18

20 -

21

language on the face of the statute. I'm sorry, on the .
face of the order. Otherw1se, it is invalid and, as
such, is inadmissible under the new decision in Miller.
| " THE COURT: (Inaudible). |

MS. JORGENSEN: I guess I would just say in

regards to that, counsel is indicating that the Court

ihaS“to”indicate the basis for“the'imminent~harm:~~And

the challenge -- and 1n this case, there simply is no

ba51s The Court ‘cannot review an underlylng srder.

_gThe Court. 31mply needs to look at the order, determlne

it's fac1ally‘valld and let the jury determine whether

or not the defendant has v101ated that order.

In this case, the Clty has establlshed that

beyond a reasonable_doubt, and the order in front of the

Court is a valld protection order in this case.

,THE COURT. (Inaudlble)

MR. BORUCHOWITZ: I would like to speak --

THE COURT: I think there's two main ones. One
is that (inaudible). | ‘ ',

MR. BORUCHOWITZﬁ .Right. I mean, there is no
proper jury for many dlfferent reasons, and T thlnk the
Court has 1dent1f1ed the two primary ones.

This is a situation, Your Honor, that defense

lawyers love to be in: Where the facts are overwhelming

Reed: Jackson Watkins: ' Court-Rpproved: 'J:r.ans-cript.iorr. 7 206.795.4421/206.235.3281
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' Reed  Jackson: Watkins:

g
'&ﬁ* 1 on our side and the law is clear. We have a situation
2 where, by statute, this-court can do, -- can get ‘jurors o
3 two ways.
4 It can issue the summons itself, which it
'5 . didn't do, so we don't have to worry about that.
6. Or it can hire the Connty to do it.
7 It did do that, but that agreement has expired
8  long before this triai;~witls“never properly been
9 renewed, and the ev1dence that we presented from the
- 10 .county was, as far as. they were concerned at the tlme of
s “this trial, lt had not been.renewed
KMHIZ " The County dld, nevertheless, 1ssue summonses,
. {13 and they issued summonses to zip code, people in zip
14 codes that include but are not exclusively Tukw1la The
15 result, which stunned me.-and I think that the judge that
16 was sitting, is ‘that none of the jurors who sat on the
~,17 .case live in Tukw1la
18 The one case that is in the ballpark on. that
19 issue is Twyman. In that case, it was a little bit
20 backwards, and it's not fully appllcable in terms -of its
21 facts because that was a county district court and this
22 is a municipal court; But the ianguage-that is key from
23 Twyman and from the statute is that the electcral
;,m‘24 dlStrlCt is the relevant district and that the key
i*w-*ézs

language is that the jurors should come from the

Court~Approved Transcription: . 206.795.4421/ 206:.235:..3281
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L | _ 15

(*ﬁ 1 population of the area served by the court.
2 o ~ Now, counSel makes a'suggestion that, wéil, one ~
3 of the statﬁtes says "ﬁay;f And that's tfue,»but |
4 thére's anotherlstatute just a paragraph'down in the
5 samé‘stétuté that says, the pélicy of the state is that
6 .they shall come from the population of the area served.
7 by the court. So we have -- but ﬁe réally -

t e - - THE COURT: (Inaudible). e }

© MR. BORUCHOWITZ: Yes.
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16

being in the area served by the court, theré'sfgeveral

‘respect for what goes on in court. And if the Court

problems. There's statutofy'probiemS'and thére's due

process problems. “And‘because of that, it leads to a

'Sixth Amendiment and Article One problém. It comes down

a little bit to the integrity of the court because, in
the case that we cite in our brief that refers to U.S.
Supreme Court Sixth‘Améndment cases, it'talks about the

idéa-of'the'jury—isjwin;parff“ﬁhat'the'community'have I |
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T 1 do with it. -And,the idea of'the~ju;y, as outlined in

2 the Supreme Court cases, is. that we want the jury to be

3 from the area that the peréon livés in so that evé:ybo@y

4 is engagéd in that. | | o

5 o And, of course, to the extent that the idea of

6 jury nullification,'for example, ié ianlVed[ the jurors

7 areq't from that community. And if it's thét'we want’

‘jlg thé9jﬁf6r5“f65be able to tell'theﬂcity}attoﬁﬁey and«the*~-i

--cdur,t, "Hey, we c:i" n't like what's going on; ™ they can't

. unelect -tk
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18

so there is no way that this jury can stand.

And Twyman is on our side, even though the
facts are someWhat~diffe£ént bgcguée it's a district
court, because the principles_are'that it has ;ome from
the electoral diétrict,,Tukwila, and'the population of
the area served by the court, Tukwila. |

This court does nqt serve‘Seattie. And’if'this
were a situatioh{whefere—hadrpeopie»livinguiﬁ-Thurston

County who were sitting on this j

ury, we wouldn't have
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19F
Clj 1 that at'some uhspecified-date she renewed it orally...I .
2 don;t know when that happened, if it nappeneq; The
-3 reality is that Kiné County says we didh‘t have an
4 agreement at the time that we issued these summonses.
5 We did it anyway, but we didn't have an agreement
6 The agreement itself on 1ts terms cannot be
-7 rehewed,orally; it has to be done in wrltlng. So this
"8 " ""claim that the judgeAmade,a phone call or talked‘to~m'fm“;“'
9 somebody may be interesting, but it doesn't make a valid
10 agreement. And of course, if it's fbr’mere than one
‘;%%ﬁhﬁ¥§§;bﬁthen.iE%has‘to be.iﬁ writing anyway. Andgtheu,f
Ngélz original agreement was for 18 months. o
eeeee )13 mSo.in short, the summonses were no goad. ‘We
| 14 win on that |
'25 If you don't like that argument, the jury was
16 ~ not}from the population of the area served by the eourt,
m17 _,and they were not from the electoral dlStrlCt, and so |
18 the jury was 1nva11d and the case should be dismissed.
19 | - Thank you.
| 20 THE COURT: (Inaudible). | |
21 MS. JORGENSEN:"Your Honor, in this case, when
| 22 you look at Twyman, and I can_giveiyou a copy of it if
23 you need to review it, but counsel is correct that
24 . Twyman is different because it involves a county case
] 25 'and.a‘county*jurrsdiction, a county court.vereus a

S Watkirrs~" - Court-Approved T.rjans'cr:i;p.tiom 206..795:..4421/206..235..3281.
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municipal court. But Twyman is directly on point in

2 that it assesses almost an identical situation, %hefe“s'
3 jury pool is selected.from zip codes within the district
4 and juﬁors are, you know, as closely as one.can parallel
5 the dist:ict, and Jjurors are selected from that
6 district. o
7 ' ' Twyman doesn't go into the facts in regards to
e B how~many~memberswwere-from»Shofeline-and how- many were

9 from Kenmore and how many were from_where. But in this
10 case, yon héve jnrors that were selected from zip codes
wﬂwil¥ that closely parallel the Clty‘of Tukw1la.‘ And, in
:?1?' fact, three zip codes, the,same as Twyman.‘ And these
~~f13 .dre all zip codes when you look in, you know, the'post

| 14 xofflce, they tell you that these are Tukwila zip codes

15 They also encompass both inside and out31de the city

16 limits of Tukwila, obviously. | |

}17_ . But according to‘counsel's arguﬁent,-he would
18 have you believe if somebody didn't live within the city

13 limits even, then that wouldn't work Ithat Wonldn't

- 20 work, because even though they had a Tukwila address,
21 » they,weren?t within the city limits. And accordlng to
22 counsei's argument, that's the factor, they have to be
23 within the city. | |

LJ 24 In this case, the City has substantially

] 25 complied with thevstatﬁte governing jury'selectiOn. We .

.' Reed: Jackson: Watkins:. L - Cour: p_toved‘;’ Pranscription - 206..795. 4,421/ 206.235..3281



January 19, 2006

e 1 did, in fact, contract with King County to handle our

N

~ury summons and to bring imour Juries from the

3 selected zip codes that we picked within the city that

4 represént the citizens of the city of Tukwila. And it

5 indicates -- the case law the City refeis -- or the RCW -

6 the City'réferred to, 2.36.050 indicates that the jurors

7 . for the paﬁel may be selected at random from the |

8- -populatien;efmthe~area served by the»éogrtu-wAnd~that‘s—-wm~
-9 clearly what we did, we substanfially complied with the
10 stétute.v Wé wdrked throuqh'King Cdunty thfough'a'.

L | qpnt;actmwe‘had;for'them to provide our jury summons to.

e 12 select zip codes within our area.
( . , 4 :
“eeep’ 13 Counsel refers to the fact of somebody in
14 ‘another zip code. We-don't know why that was. Perhaps

15 that individual moved and had his mail forwarded. We
16 don't know what the basis for that individual being on

17 our jury pool was. All we know was that at the point

18  when the'service was sent out in regards to where he
19 lived when he signed in, he indicated that address. For
.20 all we know, that may be his business address. We just

21 don't know that.

22 - bet, frankly, in this casé, the jufors'——ljury
23 wés made up of a pool wﬁich closely represénted the city
' \24 ' 6f Tukwila. And we have substantially complied with the

i . i o
.25 statute, as Twyman.requires.

R‘eéd:’ Jackson: w-at.km‘s, e Court-Approved: Transcription _,___zo'6_3,‘,.,_7.._95.-;.@1’21[2036?..2'35“3'2'8'1
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In regards to the agreement and whether or not

22

1 2 3 ] L] de
that—wasstill—valid—or not;—the C€ity—isnot—awarethat

10

111
,"312;
.13

| 14

15

17

18

19

1 20

21

23

o) 24

‘25

Reed. Jackson Watkins:

16

22 -

counsel has any standing to challenge an underlying
contract. I mean, ultimately what we have is the City

had a contract with King County. ‘It_was‘essentially

renéWed. . And because there is not a new contract, a new
written contract in place, counsel would argue that the

City can't summons people and can't-bring them into the -

jury pool. But when you look at the case law in regards

~to the composition of juries, it's intendéd to bring in

a fair and impartial jury of a defendant's peers,
essentially.

A jury is supposed to fair and impartial. And

~the fact that whether or not our contract was oral or

written renewal of that contract with King County
ultimately has no bearing on the fact that Mr. Garrett
got a jury of his peers. - He was found guilty by them.

He has not established any prejudice to Mr. Garrett

~ simply because of the fact that the jurors that

ultimately sat on his case were not citizens of the City
of Tdkwila, living within the'cify boundaries.

And in'this.casé,’becaﬁse of that, because he
hasn't shown that we did not substantially comply with
the statute and because he hasn't shoWn any'prejudiéeato

the defendant, there is not a basis to dismiss this

Court-Approved: Transcription: 206..795.4421/206..235.3281 -
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A . | | 23]
%w5 1 charge. And counsel would ask the Court to dismiss the. 1

;'cnarge—basedrupnn—any“vrciatrcn—vftthe—jury—poo-,
3 the City doesn't know that there is any statute that

[y

4 indicates that'a'dismissal is the appropriate remedy;

5 were it so. | |

6 : THE‘COﬁRT: (Inaudible) arguing that the remedy
7 then would be? |
"~—»&wm~a¥w»~rr-MMSVAJORGENSEN: Reversal and retrial. Thank — - -}

9 you, Your Honor.

.-g10 g 1 THE COURT: Before you reply, (inaudible)l
f;l{hwgmwa. One, City s argument 1s (1naudible) essentially
ﬁmfizkwieays (1naud1hle) superlor court and they may (1naudible)
&w}13 the area served by the court. My understanding'of,the
14 City's argument is that, essentially, the legislature is
15 saylng_(inaudible). That was the first argument.
16 . 'The.second argument'is (inaudible) county.
'_}T (Inaudible) | |
8 o Why does your client, Mr Garrett ‘have any‘
19 (inaudible)? (Inaudible). o |
20 MR. BORUCHOWITZ: Well, Your Honor, this is the
21 first time I have heard the standing argument, and I

22 haven't researched it, but I will tell you what I think.
23 Two things. |
24 One is, under some of the case law which is in

~1.25 my brief, a defendant and a juror both havegstanding to

‘Watkins- Court-Approved Transcription: 1206.795..4421/206.235.3281
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' ' - o | | .24

o1 challenge‘ah_impropér selection process, and so, by
_ ; : analogy; 'I ~would suggest that the Supreme Court would"
3 accept that we have stéﬁding, if that's an{isshe.
4 But I think what underlies that is, is there

3 agreeﬁent or not?: And the reason that we get to argue

6 about that is that we have a riéht to have a jury chosen
7 'accordiﬁg ﬁo law. The iaw’saYS therefs two ways to do
-8 it 'The»Gity%summoné~bruthey»hire~thewCounty, By

9 agreement. | |

10 If there is no agreement, then that was done
;}Wi without authority of lawm;hThe summons were issued

 il£w without autho£ity of iaﬁ;hiI think that counsel
‘\«fl3.‘-6verstates my positién, both'Under’the‘theory that -- or
14 ihe*requirement'that jurors haﬁevtq come fromfthé

| s electoral district and that they.have to come from the
:16 area served by_fhe céurt. If'they havg a4Tﬁkwilé

17 'addfess and the Court serves people in Tukwila

18 addresées} and<§eople in Tukwila addresses get to vote
19 for Tukwila officials, then that's fine. I don't know

- 20 what the‘city limits mééns to-the City.

21  THE COURT: Your argument (inaudible) .

122 - ‘ MR. BORUCHOWITZ: ' Well, and,thét‘s what I'm

23 trying to explain that I -- you know, we had a big

w24 issue -- weli,'a sﬁéll issue in trial about whether this

&“/ 25 incident occurred within the city of Tukwila;

Reed: Jackson: Watkins vC‘ogx{t—App;ov'ed;\ Transcription. 20 6.795.4421/206.235.3281
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| 25
el 1 ' THE COURT: Right. |

2 'MK. BORUCHOWITZ :Because the map ha anged
5 in the last fewlyears, and the officer testified it was
4 right on the edge within the city of Tukwiia. I don't
5 know whether the City of Tukwila municipal court serves
6 people and allows people to vote for Tukwila officials
7 who dQn't live in Tukwila but have a Tukwila addresa. I
8 - have no idearmbut'that's tne measurement.---Lf-they get - )
9 .to vote and ‘if the Court_hears‘casea froﬁ them{ then
10 they're in -- they can be in the pool. " So if you live
311 'in Renton - lf youddon t live in Renton but you.have a

»zI? ﬁRenton address, but you vote for Renton off1c1als. If

----- ‘13 you don't vote for them, and if you have a burglary or a
.ii 'misdemeanor that happens and the Renton municipal court
15 will hear your.case, then you're in the -- o
16 THE COURT: I think the (inaudible) havefto
17 live in the city in order to (inaudible) city of Tukwila
18 (inaudible) . |
19° . : MR. BORUCHOWITZ: Well,'then the issue is: 'Arev
20 they in the electoral district and does the Court sefve
21 them or not? That's the issue. It doesn't matter

| 22 whether they're considered'in_the'city. |
23 " I want to emphasize two thinge about the

24 prejudice as well as what could have'happeneddthatfs

very easy tO-dOt

I

Reed: Jadkson-wat:kins;.. ; Co,urtrApprovedr Transcription: .. 2067954421/2062353281
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e 1 Two things.

— 2 The City can—issue—its—ownsummonses—to—people

3 who have Tukwila addresses and live in the city and are
4 in the electoral district. o

5 : Or they can hire the~county,>have a valid

6 agreement, which this was nét, and say to the County,

7 "Screen out, with your fancy computer, people ﬁho don't

|8 have a Tukwila address." —

2 - Or they could --
1o ' THE COURT: The second one, I don't think would
‘11 satisfy your requirement (inaudible) within the city of

|12 Tukwila.

.......
'

13 MR. BORUCHOWITZ: Well, again, I don't know

|14 IWhether Tukwila. -— whether this court would hear a case
15 that occurred in this zone of Tukwila'addreéses £hat
16 don't live in Tukwila. ToAme that's the issue: Do they
17 serve that area or not. If you have a Tukwila address
18 and you have a misdemeanor on your pfoperty_and the .-
- 19 Tukwila police say, "We're not going to take care of
| 20 ~ that" --
21, THE COURT: (Inaudible).
22 . MR. BORUCHOWITZ: Well, then, they should not

.23 sit here, right.
| 2 THE COURT: (Inaudible).

o 25 MR. BORUCHOWITZ: Okay. But that's easily done

Reed: Jackson Watkins Court-Approved Transcription 206.795.4421/206.235.3281
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1f you get a handful of those people, the judge 1nqu1res

2

3

=N

| 10

P12
- 13
14

"15

16

17

18

1 19

20

11

21

.22

23

| and“seﬁds“dmawﬁmmmru—fm“the~eounty—couid—send~the—%as*

of the people being summoned to th;s court and this

court could screen out people that are inappropriate.

‘None of that happened; And so}instead, we end up with a

- jury, none of whom has anything to do with Tukwila, and

one of whom, as counsel empha51zed llves in Greenwood.

- 8o~ I--think I want to conclude by respondlng to R

the prejudlce - two points about counsel s argument

She . says we haven' t demonstrated prejudlce We

don t have to demonstrate prejudice. The case law is

‘ clear that.prejudlce is presumed when there 1s a

material departure from the statutory procedure.

Andthere-therekcleariy was, on two grounds.

The summons procedure did not comply with the

statute and the jurors who were summoned did not,cOmply:

with the statute. They're not from the area served by

the Court and they re not in the electoral dlStrlCt.

Aand that's the presumptlon, that's where prejudloe is .

presumed because there is a material departure.

'You can't say that you have materially complled

with the statute when there was no agreement, people

were summoned without authority. of law, and the people

summoned don't live in the right place.

It's olearly a

material departure, and when that happens, prejudice is

'CourtrAppr0ved.Transcription.
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fA)

1 presumed.

?
i

-3 get there, I would argue that we brought to the Court's

4 attention prior to the swearing of the jury, .that this

5 jury was not okay. The government went ahead; the Court
6 went ahead. Jeopardy attached. We'have,‘arguably;‘it's
7

énalpgous to governmental miscoﬁauct that occurs after
ot 8. _jeopardy attached.. You.can't try themQagain; So

'_9f that -- we can brief that‘for you if'wé.need to, but =-
ilQ - : THE COURT: (Inaudible) jeopardy. |

MR. BORUCHOWITZ; Thank you, Judge.

THE COURT: Anything else?

MS. JORGENSEN: _Ybur.Honor, there was a valid
14 _-o@nﬁract,‘and thé Cify did substantially=comply,‘ And .
15 . counsel's discussion about what we could do to get

is appropiiate ju;ors is exactly the City's‘point.
-17”:”q1timately, there‘WCuld be tééts we'wouid have to give
18 jurors in te;mé of what sérvicéévthef reCéived:and from
| 19 whom and how and where. .’ ; | ‘

20 | ' THE COURT: (Inaudible) ‘assuming (inaudible).
|21 o MS. JORGENSEN:' Well, assuming the firmAA

22 boundaries of the éity-limits. |

23 : THE COURT: (Inaudible) outside of (inaudible).

-z MS. JORGENSEN: Sure. But when you talked
kk” 25 about how easy ‘it would be for the courts to assess -and

' Reed: Jackson:Watkins: .  Court-Approved Transcription 206.795.4421/206.235.3281
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et Y review, I think that just demonstrates the_fact that we |

‘—“—‘““%"‘"dc—haverwyouwknOW7—resideﬁees—%ha%—have—%ha;—add;ess. I

3 mean, the same as Your Honér has a Renton addreSs and

4 :doesn't live there. I méah, there are serious --

5 obviously in this day and age, a iot'of considerations
6 in regards to that idea, but the City does believe that
7.  we have substantiéllyAgomplied with the statute

8 - governing~juryuéelecticnr and:we.did-have.a.validwj”,dwﬂ,ﬂﬂh_;ﬁ
9 contract at the timef ~And there has been no showing of
110 prejudice to the déﬁéndaht inﬁthis caséi‘ The fact that
gll “he had a jﬁrgjt;ial,<thét,he‘went through.a jury trial
.-12 is not a sho;iﬂg:;f'pféiudice.. |

_}w*13 . THE COURT: (Inaudible) I do‘have (inaudible) I

| 14 did not read (inaudible). I read through (inaudible).

15 MR. BORUCHOWITZ: Well, Your Honor, he's being

16 heid onvwhat amounts to a probation review out of Clark

17. © county, but they're.not going to take him until he's

18 free on this..

19 THE COURT: (Inaudible) I'm.assumiﬁg that

20 (inaudible). | | |

21 MR BORUCHOWITZ: Can I juét have a minute?

22 _ THE COURT; (Inaudible) prejudice to thé

23 . defense (inaudible). |

PRk MR. BORUCHOWITZ: Judge, I have never done this

?Q“M 25 before, had a conditional sentencing; Ahd I'm not quite

Reed. Jackson: Watkins:
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sure what you have in mind. I mean} you wouldn't 51gn a

—“—**—%4—*jw&mmaﬁ:1nn%1ﬁnﬂxnnxrtndayr~ﬂ%ﬂﬁmm7—f—ee&%d—eee—
3 you would reach —--.I mean, what I would propose that'you

4 do,-and Mr. Garrett would like to resolve the matter
5 today as much as -- so he'doesn't have to return, but I
6 -- Imean, I guese what I'm asking is, what yoﬁ're_ |
7 contemplating is that you would say "If I deny the
~“&t“wmotions, I would issue the following sentence”?.

5 © THE .COURT: (Inaudible);
10 | ‘MR. BORUCHOWITZ: No; but certainly'the

3}f“p“practlce contemplates that post -trial motlons that are

ey

wgﬁlz going to result elther in a new trlal or dlsmlssal,
kw513 ' should be brought before sentenclng.
e THE COURT: My only concern (inaudible). I

15 ‘don't know that that's not the case (inaudible)'

16 appropriate of not, but I don't want to (inaudible).
17 MR. BORUCHOWITZ: Right. You could PR him.
18 THE COURT: (Inaudible).
-] 19 : MR. BORUCHOWITZ: Weil; Judge, here's what T
20 suggest.v I suggest that yoﬁ'hear'frOm us oﬁ sentencing,
21 that you tell us what you would do, make a note to
22 yourself, we'll all hear ;t, if you deny the motions.

23 And then if you do deny the motioﬁs, then you issue a

24 judgment and sentence that complies with that. We could

(.

{ 25 even draft one that counsel and I agree oh, but you

- Reed Jackson Watkins : Court—ApproveddTﬁénécriptionA '206.795.4421/206.235.3281
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SR don t enter it. I don't want you to enter a sentence. i

—““*"?‘““““_“*“—ﬁE1kﬂﬂtfthﬁﬁtﬂﬁ%&@@k%ﬂ@aﬁkrék&¥6neAQ¥H¥L but

3 T understand the Court and I appreciate the Court's

4 willingness to minimize Mr. Garrett's custody so Ilm'

5 milling'to go forward, but I WOnld ask that you not sign
6 'the judgment’and sentence, so we don't have to get it.

7 set aside and all that.“ | | |

& -~ - - -MS. JORGENSEN: . The City asks to set it for

9 sentencing, Your Honor. | '
1o MR. BORUCHOWITZ: T think it makes sense to
%11 hear from us. today | |
] MS. JORGENSEN . Because, ultimately, the Court

(mf513 shouldn't be entering a judgment and sentence without

14 ~the‘defendant*s'preSence. And if counsel is asking us .
15 to set over the imp051tion of the sentence, then

16 certainly hlS client and he would be entitled, and

17 .certainly demand to be present at that time.

18 ' . MR. BORUCHOWITZ Well, if we had what amounts
19 - to an agreed conditional order that's only g01ng to be
20 entered under certain c1rcumstances, Mr. Garrett can .
21 waive his presence ‘at that. )

22 . THE COURT: Howllong.(inaudible)?

23 MS{.JORGENSEN: He's being held on a.felony as’

24 well, so...

wa 25 * MR. BORUCHOWITZ: ‘He's being held on %fparole'

Reed Jackson Watkins: " Court-Approved Transcription . 206.795.4421/206.235.3281
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_17 .

THE COURT™ (;naudible).

MR. BORUCHOWITZ: Yes. And he's been held for
three weeks. | ‘ |

MS. JORGENSEN: I don't know about that..

THE COURT: (Inaudible) .

MR. BORUCHOWITZ: Yes, yes. -And it's basically

f”an“ailegation>that»hewhas~not‘eompiiedAWithmhis—u~

conditions, so he's looking at a maximum most likely of

" 60 days on the single violation alleged. T have not

»774J§geg;the CCO Rec, but -- so, as soon. as he's clear on

this, he will be taken’tO»Clark,COuﬁpy; -
‘And,it'S'pdssible; Your-Honor, that if you --

wéIIiAif you issue a sentence today, you're goiné to

have'to sét the séntence aside when you gpant ouf |

motions.

THE COURT: - (Inaudible).

MR. BORUCHOWITZ: You could, well...

MS. JORGENSEN: T just think practically, it's

impossible to .impose a.éentence that -- a judgmeht and

sentence ultimately has to be;signed by the’deféndant

and counsel and the judge; and I think impqsition‘after

the fact is a little bit worrisome for the City in

regards to... | | |

. MR. BORUCHOWITZ: Well,_Judge; here's what I

Court-Approved: Transcription 206.795.4421/206.235.3281
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éw 1 “lwould propose since everybody is such good faith around
2 nefé—‘—T—prdpcseftiﬁdrjmnr{;;;ﬁﬁﬁﬁiﬁﬁm&~s&gﬁ—%he—auﬁgmeat
3 and sentence,;and we just all understand that you're
4 going to set that aside when ycu grant the motions, and
3 that way -
6 THE COURT: (Inaudible) take the matfer under
7 advisement (inaudible).> e
8 MR. BORUCHOWITZ: $5100.
¥ THE COURTQ' $500 (inaudible). ‘
[ 10 MS. JORGENSEN: Bail has already been forfeited
ill in this Cése as well, Your Honor.. | |
-l 12 THE COURT: (Inaudible) bail. (Inaudible).
g 13 MR. BORUCH_OWITZ: Yes. |
| 2e THE COURT: (Inaudible)-.
15 MS. JORGENSEN: Two weeks or something.
16 .THE COURT: (Inaudible) Mr. Garrett is serving
17 (inaudible) in Clark County (1naud1ble)
i8 - MR. BORUCHOWITZ: Yes, sir. _So_$500 bail on
: i9 this matter. And‘what‘courtldaté_aré you looking.at?
20 THE COURT: (Inaudible). o
21 MS. JORGENSEN:‘ And, CouﬁSel, you said Mondays
22 are better for you, correct? | |
23 MR. BORUCHOWITZ: They're better than Tuesdays
) 24 except it depgnds what Mondayfyou're talking about.
&‘4'25 MS. JORGENSEN: Are they betﬁer'for you or not?

Reed Jackson Watkins . ' Court-Approved: Trans-éripf'iom . 206.795.4421/ 206.235.3281
7 ’ ’ i ' ’ - .




ek v e e e s+ cae s sim an b e smcama®

January 19, 2006

oo THE COURT: Wednesday (inaudible).
2 MSTﬁﬁmﬁENEm&r~Wé$ﬁﬁ@ﬁyékfﬁﬁbe%b;émgm::_“ R

3 because I'm here all day anyways.

4 THE COURT: (Inaudible).-

5 . MR. BORUCHOWITZ: I could do Monday the 6th.

6 . MS. JORGENSEN: Afternoon? |

7 _ MR. BORUCHOWITZ: As long as I'm out of héfe by
8 4:15. . | | '

9 ,' ' v_MSl JORGENSEN: We could probably_dO,Monday the

10 6th at 3:00. It shouldn't beé a -- I mean, we have
;1L already argued ultimately} SO...
”,;;12 ..... o . “THE COURT: (Inaudible) grant the motion or

~1 13 ‘deny the motion. (Inaudible) .

1 : MS. JORGENSEN: Okay. And we can éubmit.by

15 fax. Would fax be best for.you, any issueé in regards
| 16 to'sﬁanding and remedyé . ' .
Y . - THE COURT: (Inaudible) I sus?ect that

‘18 (inaudible). | '
119 - -MS.'JORGENSEN; And that's why I say,;we can..

»  THE COURT: (Inaudible). -

21 " MR. BORUCHQWITZ; ies. jAna i appreciate the

|22 clerk schéduling it when I asked it to be scheduled.
25 And if you grant the motions,vthe pleadings, then we
12¢ don't have to come back. -

THE COURT: So (inaudible).

" Reed’ Jackson Watkins ‘ébur't-l'_kp’p:'coved‘ Tran.séfii){:"jﬁdn' - 206.795.4421/206.235.3281 .
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L 4.: ' . : | 35
.(Z; . B |

MR. BORUCHOWITZ: And that would be much easier

o] Fd \) pn} :
< TOor everyooay- "

3. ‘ MS. JORGENSEN: It's .not nearly as much fun.:
: THE COURT: (Inaudible).. Thank you.

5 MS. JORGENSEN: Thank you, Your Honor.

3 MR. BORUCHOWITZ: Thank you.

7 (End of Hearing)
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COUNTY OF SNOHOMISH )
I, the undersigned, under my commission as
a Notary Public in and for the State of Washington, do

hereby certify that‘thelforegoing‘recorded statements,

hearings and/or interviews were transcribed under my

direction4as a transcriptionist;land that the transcript
is true and accurate to‘the beSt of my kdeleage and
abilitys that I am not a relative or employee of any
attorney or counsel employed by the partles ‘hereto, nor

flnanc1ally_1nterested'1n its outcome.

IN WITNESS WHEREOF,.IfhaVe hereunto set my
. : | (

hand and seal this 28': . day of“-y/

2006.

1IC in and for

oA' I'l,,
‘\\\\\\

the State of Washington,
residing at Lynnwood.

My'commission expires 4-27-10.




NO. 59457-5

IN THE COURT OF APPEALS, DIVISION I
OF THE STATE OF WASHINGTON

CITY OF TUKWILA, ’é;;
NOTICE FOR MOTION =~
Petitioner,

VS,

KELLAS GARRETT,

Respondent.

To:  Robert Boruchowitz

Visiting Clinical Professor

Seattle University School of Law

Ronald A. Peterson Law Clinic

1112 E. Columbia St.

Seattle, Washington 98122-4458
To:  The Clerk of the Court.

On March 9, 2007, at 9:30 a.m. or as soon thereafter as possible,
Petitioner, the City of Tukwila, will bring on for hearing a Motion for
Discretionary Review. The hearing will be held at One Union Square, 600

University Street, Seattle, WA 98101-4170.

ORIGINAL
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RESPECTFULLY SUBMITTED this 29 day of January, 2007.

Kenyon Disenp, Prrc

By Q_@?q ek, WSBRA No, Sb¥ X9
£ Kerri Ann Jorgensen
WSBA No. 28310
Attorneys for Petitioner
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