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. Mr. Kyllo was deprived of his Constitutional right to Due

Process because the faulty instruction lowered the

. This Court should reverse the Court of Appeal’s holdmg

that the trial court did not err in giving an aggressor-
provoker instruction Where the evidence did not support

. Mr. Kyllo was denied effectlve assistance of counsel

where his attorney repeatedly told the jury that Mr.
Kyllo needed to be in fear of losing his life, rather than
mere injury, in order to act is self-defense.

. The Appellant was denied due process of law by the trial

Court’s refusal to allow a jury instruction on specific
intent.

. The Appellant was deprived of his constltutlonal right to

the effective assistance of counsel by his attorney’s
assertion during closing arguments that if the state
showed that Kyllo threw the first punch then his right to
self- defense was negated.

. Prosecutorial Misconduct

A. The prosecutor misrepresented critical
facts.

B The prosecutor misquoted key witness
testimony. _ '

C The prosecutor interjected her personal
opinion on matters requiring expertise.

D. The prosecutor made comments intended to
inflame the passions of the jury

E The prosecutor misinformed the jury on the

appllcable law.
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'A. IDENTITY OF PETITIONER

Kenneth Kyllo asks this Court to accépt review of the decision
in PaﬂAB of this métion.
B. DECISION

Petitioner Kenneth Kyllo seeks review of the Court .of ‘Appeals,
Division II decision filed November 20, 2007, affirming his conviction
for Assault in the Second Degree. A copy of the opinion of the Court of
Appeals is attached,(Appendix A) as well as the order denying Mr.

Kyllo’s Motion to Reconsider. (Appendix B)

. C. ISSUES PRESENTED FOR REVIEW
Mr. Kyllo cites to 11 assignmeﬁts of efror in the Court of
Appeals decision, (listed below) that involye constitutional questions
and warrant review by this Court.

D. STATEMENT OF THE CASE

The Cowlitz County Prosecuting Attorney charged Kenneth Lee
Kyllo by Amended Information with one count of Assault in the
Second Degree, alle‘ged'to have occurred on June 12", 2004. CP 47.
The Information alleged that Mr. Kyllo recklessly inflicted substantial

bodily harm on Mr. Robert Mickens by “ripping away Robert

Micken’s’ ear with the defendant’s teeth.” CP 47.



On June 12, 2004, Mr. Kyllo and Mr. Mickens were inmates at
the same unit of the Cowlitz County jail. Trial RP II, 178-79. On that
date Mr. Mickens was upset with Mr. Kyllo and set out, by his own
testimony, to provoke a fight with Kyllo. Trial RP II, 193-98 Mickens
carried on for about 20 miﬁutes, failing to bait Kyllo into a»fight. Trial |

‘RP II, 198. At that point, Mickens decided to confront Kyllo
physically, standing toe — tos toe with him. Triél RPII, 199. |

Mr. Mickens gave the following account of the fight: Kyllo
threw some punches, none of which hit Mickens, and Mickens threw
punches back. After that, KyHo backed up to where he came from and
Mickens‘ moved toward the call box. However, he instead went straight |
into Kyllo “bécause 'he was fhere,” and Kyllo Weht into him. When he
realizéd Kyllo  wasn’t going to back up, Mickens began throwing
punches. Mickens had Kyllobwith his back against the wall and was
punching him with his head pinned into Kyllo’s chest area. Kyllo
grabbed onto Mickens and screamed “Stop!” At that point, Kyllo bit
Mickens’ Vear. Mickens testifiéd the he believed Kyllo was trying to
prevent a fist fight by holding on to him. Trial RP II, 202-212. On cross
examination, Mr. Mickens emphasized that he provokéd the fight. Trial

RP 1T, 231.



Kén’ny Stevens also testified for the State. He testified “Mickens
kept pushing him, wanting to fight, pushing Bim, wanting to fight, and
Kyllo told him at least a half dozen times he didn’t want to fight.” Trial
RP1I, 148.

With regard to the fight, Stevens testified thét “Mickens came
~ out of the back part and hit Kyllo once, and then kicked him in the leg.
Tfial RP II, 149. Mr. Kyllo was up against the wall, and Mickens was
“...giving him groin shots. Kyllo didn’t do anything. He didn’t purich
him once. He didn’t want to fight. The only thing he did was bite
Mickens’ ear‘ fo get him off.” Trial RP II, 149. Stevens testified that at
tﬁe time of ‘the bite; Mickens had Kyllo against thé' wall and was
pun.ching him in the groin. Trial RP II, 152. Steveﬁs testified that
Mickqns provoked the fight. Trial RP II, 168.

Mr. Kyllo testified that he had been drawing and Mr. Mickens
sfarted taunting him, tryihg to get him to ﬁght. Trial RP III, 320. Kyllo
testified that prior to the ear biting, Mickens charged him into the wall.
Triél RP III, 323. While up against the wall Mickens was hitting him in
the crotch repeatedly. Trial RP III, 326. Mr. Kyllo bit Mickens in the

ear to stop the fight. Trial RP III, 327.



The court gave the jury an aggressor/provoker instruction,
instructing the jury that if they found beyond a reasonable doubt that
the defendant was the aggressor, and that the defendant’s acts and
conduct provoked or commenced the fight, then self-defense is not
available as a defense. CP 99. This instruction was not proposed by the
defense. CP 67-83. The defense did not object to the court giving this
" instruction. Trial RP III, 351.

The State argued to jury repeatedly, using the' aggressor
instruction, that if the jury found that Mr. Kyllo took the first swing, he
cannot avail himself of the defense of self defense. Trial RP III, 366,
390

Mr. Kuhn propgsed the following instruction, which the trial
court gave to the jury as instruction number 13:

_ A person is entitled to act on appearances in defending
himself, if that person believes in good faith and on reasonable
grounds that he is in actual danger of great bodily harm,
although it afterwards might develop that the person was
mistaken as to the extent of the danger. Actual danger is not
necessary for the use of force to be lawful. CP 98.

Mr. Kuhn did not propose a separate instruction defining “great

bodily harm” as used in this instruction. Clerk’s Papers, Report of

Proceedings.



| During closing arguments Mr. Kuhn stated, with regard to the
force used by Mr. Kyllo: “That was exactly the amount of force that he
needed to use at that minute to save his life, to 'save himself either from
death or grievous bodily harm... He knew that Mickens was a violent
man with a violent history, and he did what he needed to do to save
.himself from serious injury or death,” Trial RP III, 385. Mr. Kuhn later
stated: c.‘I submit to you that when you’ve considered all the evidence
fairly and fully and determined that my qlient acted based on
appearancesv and did only that which he thought was necessary to
protect himself from serious injury or death, you will réturn a verdict of
not guilty based upon self-defense.” Trial RP IIi, 386
The jury returned a verdict of guilty. CP 106. A sentencing
hearing began on November 16"  2004. The State requested a sentence
of life in prison without the possibility of early release under the
Persisteﬁt Offender Accountability Act. At the conclusion of that
hearing, tﬁe court ruled the State had not proven t.hat Mr. Kyllo had a
prior conviction for Assault in the Second Degree. RP ( 11-16-04), 30-
'31. At the continued sentencing hearing on December 16™ | 2004, the .
Honorable Stephen Warn-ing, Mr. Kyllo’s former aﬂorney, testified

against him. RP (12-16-04). Judge Warning reviewed Exhibit 3, which



was purported to be a judgment and sentence showing Mr. Kyllo had a
prior conviction for Assault in the Second Degree, and téétiﬁed that the
Kenneth Kyllo he represented in that case was the same Kenneth Kyllo
‘'who was sitting in the courtroom. RP .(12-16-04), 5. The court, relying
solely on this testimony, found the State had proven the existence of
-~ this prior\conviction by a i)réponderance of the evidence and sentenced
Mr. Kyllo to life in prison without the possibility éf early release. RP
(12-16-04), 17, 22, CP 116. Judge Wérningpresided okre? the majority
|

of the pre-trial hearing in this case.

E. ARGUMENT

1. Mr. Kyllo received ineffective assistance of counsel when his
attorney proposed an “Act on Appearances” instruction
(Instruction #13) and failed to give the mnecessary
accompanying instruction of “great bodily harm.” (WIPIC
2.04.01) ' ’ ,

. 2. Mr. Kyllo was deprived of his Constitutional right to Due
Process because the faulty instruction lowered the burden of
proof.

On direct appeal to the Court of Appeals Division II, Mr. Kyllo
asserted through his Statement of Additional Grounds thaf his
attorney’s proposed jury instruction on self-defense improperly lowered
the burden of proof. Mr. Kyllo asserts that this instfuction deprived
~ him of his Constitutional right to due process and that counsel’s

performance constituted ineffective assistance of counsel. (See



Appendix C Statement of Additional Grounds issues # 1 and 2 pages 2-
13.) The Appellate Court ordered additional briefing on this issue and
Appellate Counsel filed an additional brief on February 28™ 2007 (See
Appendix» D) The Appellate Court ruled that the error was invited and
Mr. Kyllo cannot complain of it on Appeal. (Court of Appeals
unpublished opinion page 7-8) The Appellate Court ignored Mr.
Kyllo’s claim that the proposed instruction amounted to ineffective
assistance of counsel.

Under the holding of State. v. Rodriguez 121 Wn. App. 180, 87
P.3d 1201 (2004), the inquiry h‘ere is whether Mr. Kyllo received
ineffective assistance of counsel because his attofney' proposed this
iﬁstruction, thereby inviting this error. Under the holding of Rodriguez,
it 1s clear that Mr. Kyilo did receive ineffective assistance of counsel
' whén his attbrnay proposed this instruation and he was préjudiced by
this instruction because self-defénse was the only defense presented at
trial. |

The Supreme Court held n State v. Walden, 131 Wn.2d 469,
932 P.Zd 1237 (1997) that the use of this “act on appearances”'
instruction was error whe?e the instruction required fear of “great

bodily injury” in order to act on appearances, even when that belief

~



turns out to be mistaken. Id at 477. As such, use of this instruction was
" reversible error because it failed to make the relevant legal standard for
self-defense manifestly apparent to the average juror. Id at 473. As the
Walden court held that “Jury‘instructions on self-defense must moré
than adequately convey the law... Read as a whole, the jury instructions
must make the relevant legal standard manifestly apparent to the
average juror. Walden at 473, citing S-taté V. LeFa’ber, 128 Wn. 2d 896,
900, 913 P.Zd 369 (1996). Although, as the Rodriguez Court noted, the
rationale for this higher degree of certainty .is unclear, it nevertheless
demonstrates that Mr. Kyllo suffered similar prejudice when the trial
court gave this “act on lappearancés” instruction Which required him to
fear “great‘ bodily harm” in order to-rely on his subjecti\(e belief of
danger. Because such fear was not required, and because “great »bodi‘ly
harm” was not defined for the jury, use of this instruction lowered the
State’s burden of proof and caused obvious prejudice where self-
defense was the only defense presented at trial. Rodriguez at 187.
Whilev the Walden court dealt with an earlier version of this
instruction, the Rodriguez courf dealt with an instruction identical to the
one given in this case. The .holding in Rodriguez is simple and clear;

use of the “act on appearances” instruction must be accompanied by a



separate instruction defining “great .bodily harm.” In Rodriguez, the
Court held that this definition is found at WIPIC 2.04.01 which defines
" “Great Personal Injury” as injury that would/produce severé pain and
suffering. Rodriguez a;c 478. It appears that the holding in Rodriguez,
which structs us. to use a séparate instructio_n defining “ Great
Personal Ihjury” When the “act on appearances” vinstruction 1s used,
contradicts the holding in Walderi which holds that such a high level of
fear is not required (fear of simple'l‘)attery is enqugh). Nevertheless,
under either holding, use of this instruction in Kyllo’s case was error
because the jury was left with the impression thatKyll'o was required to
have a higher level of fear than the _lleEW requires before acting in self-
defénse. Thus, the State;s burden of proof was lowered and instfuc;tions
failed to make the relevant legal sfandard on self-defense manifestly
apparent to the jury.

This issue is further confusing to a juror because the Court did give
an instruction on “substantial bodily injury.” (InstruAction # 19) When
instructions 13 and 19 are read together the jury could clearly have
belieyed that in order to find that Kyllo acted in self-defense he had to
‘believe in good faith that he was in actual danger of substantial

disfigurement, substantial loss or impairment of function or fracture of



any bodily part. The jury was not properly instructed on the law of
self-defense because “great bodily harm” was not defined and the jury
was left with only the definition of substantial bodily harm.

The Appellate Court reasoned that “Any possible confusion
between the fear of ‘great bbdily harm’ necessary to trigger tfle r‘ight to
act in self-defense and the ‘substantial bodily harm;- necessary to prove
second degree assault in the instructions could not have misled the jury
or reduced the State’s burden..”" This ruling conflicts With this Court’s .
holdings in Walden and Rodriguez because the instfuction read asv a
whole does not “more than adéquately éonvey the law” or “make the
relevant legal étandard manifestly apparent to the average juror.” Id.

The Prejudice suffered by Mr. Kyllo 1s s‘elf-e'vident: Self-
defense was the only defense presented at trial, just like the defendants
in Walden énd Rodriguez, the Court ﬁoted the erroneous instruction
“... st‘ruck at thé heart of Mr. Rodrigitéz s defense... ” Rodriguez at 187.
Such is the case for Mr. Kyllo as well. Review of this issue is
appropriate under RAP 13.4 (b) (3) b‘ecausev it mvolves a significant

question of law under the Constitution of the State of Washington and

the _United States Constitution.

! Unpublistied Opinion page 8 footnote 6.

10



An instruction that may relieve the state of proving | every
element necessary for conviétion is * constitutionally deficient and.
deprives the defendaﬁt of his 14“’ Amendment right to have thé jury
prove every element beyond a reasonable doubt. Sandstrom v. Montana
442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed. 2d 39 (1979).

The Due Process clause of the 14™ Amendment protects against
conviction unless every fact necessary to constitute a crime is proven
beyond a reasonable doubt. Francis v. Franklin 105 S. Ct. 1965, 471
U.S. 307, 851 L. Ed 2d 344 (1985). Given the instructions as read it is
possible that the jury could khave convicted Mr. Kyllo on-a
misapplication of the law. The instructions certainly did not meet the
standard set by this Court in State v. LeFaber, 128 Wn. 2d 896, 900,
913 P.2d 369 (1996) that the jury iﬁstructiohs must make the relevant

.\legal standard manifestly apparent to the average juror.

Misstating the law in a manner that makes it easier for the jury to

convict amounts to ineffectivé assistance of counsel. Lankford .
Arave 468 F.3d 578, 585 (9" Cir. 2006). |

3. This Court should reverse the Court of Appeal’s holding

that the trial court did not err in giving an aggressor-

provoker iistruction where the evidence did not support

giving such an instruction.

The court gave instruction number 14, which instructed the jury:

11



No person may, by any intentional act reasonably likely
to create a belligerent response, create a necessity for
acting in self-defense and thereupon use force upon or
toward another person. Therefore, if you find beyond a
reasonable doubt that the defendant was the aggressor,
and that the defendant’s act and conduct provoked or
- commenced the fight, then self-defense is not available

- as adefense. CP 99.
Aggressor/provoker instructiohs are disfavored. State v Wasson,
54 Wn. App. 156, 161, 772 P.2d 1039 (1989); State v. Arthui', 42 Wn.
App. 120, 125, 708 P.2d 1230 (1985). 1t is error to give the aggressor
instruction where it is not supported by substantial evidence. State v.
Heath, 95 Wn.App..269,271,666 P2d 922 (1983). The provoking act
‘cannot be the assault itself. State v. Kidd, 57 Wn.App. 95, 100, 786 ”

P.2d 847 (1990).°

Here, there were three witnesses to the actual assault. All three
witnesses agfeed that Mr. Mickens, planned for and provoked the
assault. It was error for the court to give this instruction because the

evidence supported that Mr. Mickens, not Mr. Kyllo, was the aggressor.

Contrary to the State’s assertion, the quéstion of who struck the first .

2 See also Wasson, 54 Wn. App. at 158-59; State v. Brower, 43 Wn. App. 893, 901, 721
P.2d'12 (1986); State v. Upton, 16 Wn.App. 195, 204, 556 P.2d 239 (1976), review
denied 88 Wn.2d 1007 (1997). v

3 See also State v. Brower, 43 Wn.App. 893, 902, 721 P.2d 12,State v. Wasson, 54
Wn.App. at 159. '

12



blow is not determinative of who brovoked the fight. State v. Heath, 35
Wn.App. at 271. An aggréssor is one whose words or actions
precipitated the fight.. Id. In State v. Hawkins, 89 Wﬁ.App. 449,.455,
154 P.2d. 827 (1998), the court upheld the giving of the aggressor
instruction where the defendant did not strike the ﬁrst blow, but was
‘;maniféstly the aggressor in the sense that his actions brought on the
affray.” Likewise, in reversing the court for giving an ‘aggressor
instruction, the Brower court noted that the defendant in that cése could
only be'-perceived as the éggressor in terms of the assault itself. State v.
Brower ét 902. |

Here, the evidence was overwhelming that Mickens was the
aggressor. Perhapé the court, in giving this instruction, was persuadéd
by the State’s novel theory that one who throws the first punch is
automatically and forever precluded from defending‘ oneself in a fight,
irrespective of whether and how it escalates (here, of course, the
escalation occufréd Wﬁen Mickens pinned Kyllo against a wall and
punched him repeatedly in the groin). However, as demonstrated by the
cited cases, throwing the first punch does not render one the aggressor
autométically. NRather, it is the actions as a whole that occurred prior to

the fight which determine who the aggressor was.

13



It is not clear why defense counsel did not object to this

_instruction. Mr. Kuhn’s failure to object, however, does not preclude

éppellate review. Error which affects a defendant’s self-defense claim
1s constitutional in nature and thus cannot be said to be harmless unless
it is harmless beyond a reasonable doubt. State v. McCullam, 98 Wn

2d. 484, 497 656 P.2d. 1064 (1983). So long as Mr. Kuhn did not

- propose the instruction, the error was not invited. Here, the giving of

this instruction cannot be said to be harmless beyond a reasonable
dqubt. Using this instruction, the jury was told they could not consider
ée;lf-defense if they believed that Kyllo threw the first punch in the ﬁrst
fight. This deprived Mr. Kyllo of his entire defense. This, coupled Awi.th
Mr. Kuhn héving repeatedly misstating the level of fear which must be
presenf in Iself—defense (argued below), leadslto the conclusion but for
thos; eITors, thé outcome of this case wouid have been different.
Review of this issue is warranted under RAP 13.4 (B) (3) and (4)
because it involves a éigniﬁcant question of law under the Constitution
of the State of Washington and the Unitéd State Constitution and

involves an issue of substantial public interest that should be

determined by the Supreme Court.

14



Mr. Kyllo would also bring to this Court’s attention that the
improper jury instruction violated his 5™ and 14®™ Amendment right to
due process because it infected the entire trial, Cupp v. Naughten 94

S. Ct. 396,400 (1973). Failure to propérly instruct the jury regarding

- an element of a charged crime is a constitutional error that deprives the

defendant of due process. Hennessy v. Goldsmith 929 F.2d 511. (9®

Cir. 1991). A challenged instructio_ri violates due process if there is a

reasonable likelihood that the jury has applied the challenged /

instruction in a way that prevents the consideration of constitutionally
relevant evidence. Allen v. Woodford 366; F.3d 823 (9™ Cir. 2004.)
Additionally, Mr. Kyllo would ask this court to consider the
instruction in the context of the whole case and in conjunction Wiﬂ;l the
fact that defense counsel told the jury that if Mr. Kyllo threw the first
punch then he did not have a self—defensé argument. (Issue # 4
below.) The critical question is whethér the instruction, taken .as a
whole and viewéd in the context of the entire trial, were misleading or
confusing, or inadequately guided the jury’é deliberati.ons, or
improperly intruded on the fagt finding process. U.S. v. Beltran-
Garcia 179 F.3d 1200 (9™ Cir. 1999.) Taken in the context of the

whole trial, including the explanation given to the jury by the state as

15



well as defense counsel, the aggressor/provoker instruction struck .a
fatal blow to the heart of Mr. Kyllo’s defense.

- 4. Mr. Kyllo was denie;d effective assistance of counsel where
his attorney repeatedly told the jury that Mr. Kyllo needed
to be in fear of losing his life, rather than mere injury, in
order to act is self-defense.

In order to establish a claim for ineffective assistance of
counsel, an appellant must demonstrate that his counsel’s performance
fell below an objective standard of reasonableness and that he Wé.S
prejudiced by his counsel’s errors, such that “but for couﬁsel’s errors
the éutcome of the proceedings would have been différent.” State v.
Varga, 151 Wn. 2d 179, 198 (2004), citing State v. Brett, 126 Wn. 2d
136, 199, 829 P.2d 29 (1995); Strickland V. Washington, 466 U.S.
668,687, 104 Ct. 2052 (1984). A reviewing court will presume the
defendant received effective assistance of counsel unless that

| présumption- is overcome by a clear showing of incompetence. Varga,
151 Wn.2d at 199; State v. Piche, 71 Wn. 2d 583, 590-1, 430 P.2d 522

(1967). Ineffective assistance will not be. found where counsel’s actions

© goto fhe theory of the case or trial tactics. Varga, 151 Wn.2d at 199,
State v. Garrett, 124 Wn. 2d 504, 520, 881 P.2d 185 (1994). |

Defense counsel, during closing argument, repeatedly told the

jury that Mr. Kyllo had to be in fear of death or grievous bodily harm in



| order to act in sélf—defense. This is an incorrect statement of the law.
A person is entitled to éct n self—defense.when he reasonably believes
he is about to be injured and thé force used is not more than is
necessary. RCW 9A. 16.020 (2); WIPIC 17.02. One is not required to
believe he is about to be killed or grievously injure;&. To suggest that
one must fear deathk or grieVOlis bodily injury significantly lowers the
_ Staté’s burden to disprove self defense because it narrows the type of
conduct that can trigge/r the right to act in self defense in the first place.
| To misstate the law of self-defense, when: self-defense 1s the'only
defense being asserted, is certainly deficient performance. Counsel
could not have had any tactical reason for making it more difficult for
his client to obtain an acquittal based on self-defense. The evidence
ampl;nr supported Mr. Kyllo’s contention that he was in fear of injury,
~but less persuasively supported\é belief that he was about to be killed or
grievously injured. Because Mr. Mickens, and indeed every Witness in
the case, agreed that Mr.. Mickens provoked the fight, it 1s reasonable to
conclﬁde that but for counse;l’s unprofessional error in misstating the
correct stapdard to be employed .in the determination of self defense,
the outcome of the proceeding Awould have beén different. Review of

this issue is warranted under RAP 13.4 (b) because it involves a

17



}signiﬁcant question of law under the Constitution of the State of |
Washington and the United States Constitution. Mr. Kyllo was -
deprived of his 6™ Amendrﬁent right to the effective assistance of
counsel by several incidents where counsel misinformed the jury on the
applicable law. |

The right to effective assistance of counsel extends to closing
arguments. Yarborough v. Gentry 124 S. Ct. 1 (2(.303)._'When an
attorney vhas made a series of errors that prevent the proper
presentation of a defense, it is appropriate to\\ consider the cumulative
‘impact of the errors in assessing prejudicg. Turner v. Duncan 158
F.3d 449 (9™ Cir. 1998). Misstating the law in a manner that makes it
| easier for the jury. to convict undermines the‘. “adversarial testing
process” required by the 6™ Amendment and outlined in Strickland.
Lankford v. Arave 468 F.3d 578, 585 (9" Cir. 2006).

(

Cpunsel’s errors that are a result of a misundérstanding of the law
cannot be said to be a strétegic decision. U.S. v. Span 75 F.3d 1383,
1390 (9% Cir. 1996)  (This case 1s directly on point with Mr. Kyllo’s
in as much as the conviction hiﬁged on which party was the aggressor

and the jury was improperly instructed on the applicable law.)

18 .



A fundamental misstatement of the law which infringes on a
constitutional right is an error of constitutional maghitude Mahorney
v. Wallman 917 F.2d 469 (10™ Cir. 1990).

5. The Appellant was denied due procéss of law by the trial
Court’s refusal to allow a jury instruction on specific intent.

Mr. Kyllo has asserted that the trial court erred by refusfng to
allow an instruction on specific intent. (Proposéd defense instruction #6
.CP 74.) The Appellate Court ruling completely misses the issue as it
erroneously reasoned that Mr. Kyllo’s argument was regarding
insfructiori‘#7, a general intent instruction that was in fact given. This
is lsimp_ly not the case. The specific inteni instruction that Mr. Kyllo’s/
counsel proposed and Mr. Kyllo assigned erfor to in his Statement of
Aciditional Grounds was in fact not given to the jury. |

‘As the Court of Appeals has made an bbvioﬁs error and has not
ruled on the merits of Mr. Kyllo’s constitutional claim, this Court
should grant review. RAP 13.5(b)(1).

Furthermore the 9™ Circuit has stated that jury instructions
which improperly remove the element of specific intent 'is reversible
error. Powell v. Galaza 328 F.3d 558 (9™ Cir. 2002). See also Ho v.

Carey 332 F.3d 587 (9™ Cir. 2003) (Trial court violated constitutional

19°



right to have a jury decide every element of the offense by erroneously
instructing on general intent instead of speciﬁé intent.)

This 1s precisely the situation in the present case. The trial court
refused to give a specific intent instruction and instead gave one on
general intent .despite the fact that Washington State Supreme Court
case law states that specific intent is needed in some 2™ degree assault
cases. State v. Byrd 125 Wn. 2& 707, 887 i).Zd 396 (1995), State v.
Eastmond 129 Wn. 2d 497, 919 P. 2d 577 (1996). The Coﬁrt of
Appeals did not properly rule on this issue.

Mr. Kyllo has addressed this issue in detail in his Statement of
Additional Grounds attached as Appendix C.

6. The Appellant was deprived of his constltutlonal right to the
effective assistance of counsel by his attorney’s assertion
during closing arguments that if the state showed that Kyllo
threw the first punch then his right to self- defense was
negated
As d1scusséd above, trial co:msel made numerous statements to

the jury which dramatically misstated the applicable law and raised the
burden of proof to show that Mr. Kyllo was acting in seif—defense. In
‘;he Statement of Additional Grounds pages 18-20 Mr. Kyllo assigns

error to his counsel’s statement to the jury that if they were to find that

Mr. Kyllo threw the first punch then his self-defense argument goes
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away. As outlined in Statement of Additional Grounds this statement is
completely contrary to Washington law. The Court has clearly stated
that the sirﬁple question of who threw the 'ﬁr-st puhch 1s not
determihative of who provoked the fight* The Court of Appeals
decision does no;c address this issue. |

Similar to the issues discuésed above, counsel’s statement to the
jury was a misstatemént of the law and was ineffective assiétance of
counsel and cannot b.e said to be strategic. Lankford v. Arave 468 F.3d
578, 585 (9" Cir. 2006). US. v. Span 75 F.3d 1383, 1390 (9" Cir.
1996). | |

Further this Court should grant relief because this assignment of

error strikes at the heart of the defense and should be looked at forthe

4

cumulative impact. Harris by and Through Ramseyer v. Wood 64. F.
3d 1432 (9" Cir. 1995).
7. Prosecutorial Misconduct
In the Statement of Additional Grounds (pages 20-29) Mr. Kyllo
asserts that he \%Jas deprived of his Constitutional right to Due Process
* by numerous incidents of prosecutorial, misconduct. Mr. Kyllo raised 5

different instances of prosecutorial misconduct.

% State v. Heath 35 Wn. App. 269, 666 P.2d 922 (1983)
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The prosecutor misfepresented critical facts.
The prosecutor misquoted key witness
testimony. .
The prosecutor interjected her personal
opinion on matters requiring expertise.

The prosecutor made comments intended to
inflame the passions of the jury '

The prosecutor misinformed the jury on the
applicable law.

It is well settled that a prosecutor in a criminal case has a special

o2 0 ®p

obligation to avoid improper suggestions, insinuations, and especially
assertions of personal knowledge. U.S. v. Edwards 154 F.3d 915 (9™
Cir. 1998). A prosecutor presenting false evidence violates due
process. Phillips v. Woodford 267 F.3d. 966 (ch Cir. 2001.)

Mr. Kyllo has cited to authoritative state and federal case law to
“support his assignments of error. ‘The appellate court did not.respond. to
any of the 1ssues -of prQsecutorial misconduct. As prosecutorial
miscoﬁduct{ represents a constitutional violation and as this issue has
not been ruled on, this Court should grant review. |

The full argument is contaiﬁed in the Statement of Additional
Grounds is attached as Appendix C.

8. Mr. Kyllo was deprived of his 6™ Amendment right to have
a jury decide all facts which increase punishment.

Mr. Kyllo has asserted, through counsel, that the process used

by the trial court to find him a persistent offender violated his 6™

Y



!

Amendment right to have a jury determine all facts that increase
punishment. The basis for this assignment of error is the position that
Apprendi v. New- Jersey’ and Blakely v. Washington® indicate a
departure form the Court’s holding in Alhzendarez—'T orres’. This
argument is contained in co\unsel’s Brief of Appellant pages 43-49.
The appellate court did not ’specifically rule on this issue.

As this issue represents a constituti'onai question and has not
been ruled on this Court should grant review.

9. Mr. Kyllo was deprived of his right to due process when the

state failed to prove by a preponderance of the evidence that
Mr. Kyllo had a prior conviction for Assault in the Second
Degree. '

Mr. Kyllo has further asserted, through counsel, that the trial
court’s use of a faulty judgment and sentence which 'was lacking .a
signature, visible fingerprints and has a missing page, violated his
right to due process guaranteed under the 5™ and 14™ Amendments to
the United States Conétitﬁtion. Thisl argument 1s contained in

counsel’s Brief of Appellant pages 53-54. ' The Appellate Court did

not address this issue.

> Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000).

‘ C Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531 (2004).

7 Almenderez-Torresv. United States, 253 U.S. 224, 118 S.Ct. 1219 (1998)

{
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Under current State and Federal law the existence of any prior
conviction must be proven by a preponderanée of the evidence. State
v. Ford, 137 Wn. 2d 472, 480-81 (1999). See also, Torres v. Unit,ed.
States, 140 F.3d 392, 404 (2" Cir. 1998), U.S. v. Safirstein, 827 F.2d
1380, 1385-87 (o Cir. 1987). | (

A certified copy of the judgment and sentence is the best evidence.
State v. Lopez 147 Wn. 2d 515 (2002). In the present case the trial
court used an invalid judgment and sentence. As this issue represents
a signiﬁcant question of law under the State and Federal anstituﬁon
“and the C’ouft of Appeals declines to address it: this Court should grant
review. ) |

10. Mr. Kyllo was deprived of his 6™ Amendment right to
~ Confrontation and his 14™ Amendment right to Due
Process when Governmental Misconduct and Trial Court
Error denied him the right to be present at all proceedings

and subsequently deprived him of his right to speedy trial.
This assignment of error is argued on pages 24-34 of counsel’s
Brief of Appellant. The essence of the complaint is that the state and
trial court allowed a critical witness for the defense (who was under
state subpoena at the time) to be transferred out of the County jéil into

another jurisdiction. This transfer arose out of a hearing that neither

Mr. Kyllo nor his attorney, were able to attend as they were not given
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notice thaF it was taking place. ~ The state made no attempt to prevent
the critical witness to be tfansferred and defense counsel had no
opportunity as they were not allowed to attend the héariﬁg. The state
“then made no attempt to return the witness until 6 days before trial
which was insufficient time to get the witness back before Mr. Kyllo’s
speedy trial rights expired.
~ The transfef and lack of effort to bring the witness back in time
for trial affected placing Mr. Kyllo in a classic Hobson 's choice
between giving up his speedy trial rights against the opportunity to
- have Mr. Stevens as a witness. |
Mr. Kyllo had a fundamental righ{ to be pre;ent at any hearing
that invol\)éd his case. U.S. v. Gagnon, 470 U.S. 522,105 S. Ct. 1482.
(1985), Fisher v. Roe F.3d 906. (9 Cir. 2001).
~ As the Appellate Court did not address the Constitutional
problems involved with this issue and the fac’tI that Mr. Kyllo was
deprived of his right to attend or be represented at a critical stage of the
proceedings, this Court should grant review. This issue further
~involves a signifiéant question of law under the United States
Constitﬁtioﬁ and warrants review.

- 11. This Court should reverse the Court of Appeal’s ruling that
Mr. Kyllo’s case will be remanded for a new sentencing



hearing, and instead order that, upon re-sentencing, Mr.

Kyllo should be re-sentenced within the standard range

without the unproven prior assault conviction.

Mr. Kyllo agrees with the holding of the Court of Appeals that
the appearance of fairness doctrine was violated when the Honorable
.Stephen Warning, who presided over a méj ority of Mr. Kyllo’s pre-trial
hearings, testified against him at his sentencing hearing in his capacity
as Mr. Kyllo’s former attorney and provided the sole proof that Mr.
Kyllo had a prior conviction for Assault in the Second Degree. Mr.
Kyllo does not ask ;this Court to’ review this ruling. |

However, Mr. Kyllo argues that this is hot a case where the
State should be given yet another opportunity to try and prove this prior
conviction. First, the remedy‘contemplated by the Court of appeals’
" remand order will not cure the appearance of fairness violation. The |
Court ordered that a new sentencing hearing be conducted by a visiting
judge. ‘A new sentencing hearing in front of a visiting jﬁdge cannot
undo the fact that Judge Warning presided over a méjority of the pre-
trial hearings in this case and that the State cannot prove this prior
conviction without Judge Warning’s testimony. As'.the Court of
Appeals stated in its opini(;n at page seven, “here, a disinterested

observer could question the neutrality of a proceeding in which a judge

1
S
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who presided over preliminary matters later provided the soie evidence
of the defendant’s identity as the perpetrator of a previous strike-
offense to a term of life without possibility of parole.” The appearance
of fairness will be violated if Judge Warning again testifies against his
former client, Mr. Kyllo, having presidéd over the majority of Mr.
Kyllo’s hearings, irrespective of which judge hears the mafter.
| Second, the State should not be given andther opportunity to
prove this prior conviction when it has already had two opportunities to
prove this prior conviction. A s;entencing hearing began on November
16" | 2004. The State was unable to prove that Mr. Kyllo had a prior
conviction for Assault in the Second Degfee at this hearing. RP (11-16-
04), 30-31. The court continued the sentencing hearing so the State
céuld find proof that Mr. Kyllo had a prior conviction for Assault in the
' Second Degree.

On December 16, 2004, the sentencing hearing reconvened. At |
that hearing, based solely oﬁ the festimény of J udge Warning, the trial
court found that Mr. Kyllo had a prior conviction for Assault in the
Second Degree. RP (12-16-04), 17;_22, CP 116. The State knew, prior
to the commencement of the first hearing on November 16; that there

were no readable fingerprints on the Assault II judgment and sentence.
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The State commenced the hearing while-knowingly unprepared, and
made no effort to correct the deficiéncies in its proof until the
‘December 9™ | 2004 hearing (which was continued until Decer;lber
16™). At the December 16™ hearing the State called only one witness
‘(Judge Warning) to testify about the Assault in the Second Degree,
presumably because Judge Warning 1s ’the only one who can pro.vide
the proof the State needs. The State has had, therefore , fwo
opportunities to prove this prior convicﬁon with competent evidence
and has failed to do so.-Mr. Kyllo’s case, therefore, is analogous to
State v..L'opez, 147 Wn.2d 515, 55 P.3d 609 (2002), where the Supreme
Court held that where the State wﬁs éompletely unprepared to prove the
defendant’s priof convictions, it should not be given another chance to
prove the prior\convié:tion on remand. 'ReVie_w bf this issue is warranted
under RAP 13.4(b)(1) and (4) because the decision of the Couﬁ of
Appeals to allow another sentencing hearing is in conflict with a
decision of the Supfeme Court and Hinvolves an issue of substantial
public interest that should be determined by the Supreme Court.

Mr. Kyllo further asserts tﬁat to allow the Honorable ’Stephen
Warning to testify before a visiting judge in order to establish identity,

would violate Mr. Kyllo’s 6™ Amendment right to have all facts which
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increase punishment proven to a jury beyond a reasonable doubt.
Apprendi v. New Jersey, 530 U.S. 466 (2000), Blakely v. Washington,
542 U.S. 296, 159 L.Ed. 2d 403, 124 S.Ct. 2531 (20045. (See also
| Judge Quinn-Brintall’s dissent in State v. Rudolph 141 Wn. App 59.
(2007)).

CONCLUSION

As Mr. Kyllo has asserted numerous signiﬁcant qﬁe_stions of; law
under the Constitution of the State of Washington and the United States
and has also shown that the Court of Appeals decision conflicts with
decisions of Washington State Supreme Court, this Court should grant
’ review‘ |

ﬁé

RESPECTFULLY SUBMITTED thlS@ day of T\Zgb 2008.

dJo“ \Z(XQ/(/@

Mr. K n hKyllo pro se
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y QUINN-BR]NTNALL, J. — Kemneth Lee Kyllo -and Robert W. Mickens were both A .

'mcarcerated in the Cowlitz County Jail when they had a fight dunng which Kyllo bit and

npp[ed] away” ‘Mickens’s left ear. Clerk’s Papers (CP) at 47. The State charged Kyllo with
second degree assault. At tnal, Kyllo claimed that-he had acted in self—defense, but the j Jury ‘
disagreed and convicted him. For this “third strike,” Kyllo was sentenced as a persistént
offender ‘to life in prison without .the possibiiity of release undef the. Persiétent Offender
Accountability Act (POvAA).1 ‘He appeals his coﬁviction and sentence raising numerous issues.
We affirm thé»convictioAn, but vacate Kylld’s POAA finding and remand for a new POAA

sentencing hearing before a visiting judge.

TRCW 9.94A.570.
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FACTS
On June 12 2004, at about 2:00 AM, Kyllo was housed in the Cowlitz County Jail on
felony charges unrelated to this appeal when he and another 1nmate Mickens, fought. The fight
took place in a unit at the rear of the jail out of range of the secunty cameras and none of the jail -
staff witnessed the altercation. lnmate accounts of the fight were inconsistent, many, and varied.
. In one account, Kyllo vvas bullying everyone in the unit and .had attacked ‘Mickens when he

attempted to call staff on the call box. Others claimed that M1ckens started the ﬁght At Kyllo s

. request jail staff took photographs of Kyllo s injuries including a “swollen” knee and bite marks

on his left shoulder. Accordmg to the treating nurse, Kyllo’s wounds appeared to have been
inflicted hours after the fight and the bite mark could have been‘self-inﬂicted. |
| The State charged Kyllo with one count of second degree assault, alleging that Kyllo
“recklessly inflicted substantial bodily harm” to Mickens When he tore 'off Mickens’s ear with his
teeth. CP at 47. Kyllo stated that he did not know how Mickens’s ear had been tom and claimed
that he had acted in self-defense. |

| Following numerous pretrial motions and a three-day trial, a jury convicted Kyllo as
~ charged. Th_e trial court,"sentenced Kyllo to-life without the possibility of parole under the
POAA. |

On appeal, Kyllo challenges his conviction claiming that he w_as denied his right to a

timely trial, and that the trial court erred by giving the jury an aggressor inst_ruction. He raises
additional issues in his statement of additional grounds (SAG),? including that he is entitled to a

new trial under the doctrine of cumulative error, and because his counsel was ineffective.

2RAP 10.10.
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- ANALYSIS

SPEEDY TRIAL AND DISQUALIFICAT_ION OF COUNSEL

Kyllo contends that the trial court .violated his right to a timely trial under CrR 3-.3(b)
which requires that a defendant not réleased from jail be brought to trial on the charges for whichi
he is confined within 60 days of his arraignment and that a defendant who is not so detained be
brought to trial within 90 days‘. But that rule also requires that any 'ob‘j'ec':tion to the setting of a
trial date must be filed Within 10 days of noticé of the trial date and provides that the motion
“shall be promptly ﬁéted fo(r 'hearing,b'y the mbviné f)arty. . .L . A party who fails; for any reason,
to make such a mbtion shall losé the right tp’object that a trial commenced on such a date is not
within the time limjfs prescribed ‘by this rule.” CrR 3.3(d)(3). Kyllo did not comply with the .
preservatioﬁ requirements of this rule énd,has therefore waived any challenge to the timeliness of
his trial.’ ._ |
: GQVERNMENT :MISCONDUCT_

Kyilo argues that the trial court erred when it permitted a witness, Kenny Stevens, to be
released from jail and transf»orted to the Department of Corrections facility in Svhe'lt.on. As a
fesult of the tfansport, t'he State was unable to prodlice Stevens in time for trial on Septémber 27.

Although Kyllo’s trial aftorhey initially objected to the State’s request for a continuance to

f

3 Kyllo was arraigned on June 17, 2004. On August 16, 2004, Kyllo, who was not represented

by counsel, filed a pro se motion to dismiss on the grounds that he had not been tried within 60
days. Following a series of withdrawals of court-appointed attorneys for conflict of interest,
Kyllo’s trial commenced on.October 25, 2004. Even if we were to review the merits of Kyllo’s
timely trial claim, because Kyllo was not detained in jail on the second degree assault charge and
his October 25 trial date fell within 90 days following the disqualification of his last attorney to
withdraw, his trial was timely. CrR 3.3(b)(2)(i); State v. Bernhard, 45 Wn. App. 590, 594, 726
P.2d 991 (1986), review denied, 107 Wn.2d 1023 (1987).

3
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' secure Ste‘vens’s presence, he later admitted that the,defense could not proceed to trial without
Steyens’s testimony. |
Even if we address. Kyllo’s unpreserved timely trial objection, good cause supported the
continuance to secure Stevens’s presence at trial and insured that Kyllo was not prejudiced in the
presentatlon of his defense. CrR 3.3(b)(2)(i); State v. Bernhard, 45 Wn. App. 590, 594, 726 P. 2d
| 991 (1986) review a’emed 107 Wn.2d 1023 (1987). Kyllo’s timely tnal nghts were not v1olated
JURY INSTRUCTIONS
Kyllo challenges the trial court’s jury instructions. ury instructions are sufficient when
~ they allow counsel to argue thelr theory of the case, are not misleading, and when read as a
whole properly inform the tner of fact of the appl1cable law.” Bodin v. Czty of Stanwood 130
Wn.2d 726, 732, 927 P.2d 240 (1996);, State . Bowerman, 115’ Wn.2d‘794, 809, 802 P.2d 116
(1990). We rev1ew a trial court’s decision to give or not g1ve a jury instruction for an abuse of
- discretion. Ternnant v. Roys 44 Wn. App 305, 308, 722 P.2d 848 (1986) Each party is entitled
to, have the court instruct the jury on its theory of the case if ev1dence supports that theory State :
V. Wzllzams 132 Wn.2d 248 259- 60, 937 P.2d 1052 (1997). In evaluating whether the ev1dence
supports a defendant s requested 1nstruct10n ‘the trial court must 1nterpret the ev1dence most
strongly in the defendant’s favor and may not weigh the proof, since that is an exclusive function
of the jury.' Srate W, Williams, 93 Wn. App. 340, 348, 969 i’:Zd‘106 (1998), review denied, 138
Wn.2d 1002 (1999). B |
For the first time on appeal, Kyllo challenges the trial court’s Instructioh No. 14, which
limited the right of one who is the first aggressor in an altercation to ‘clair‘n self-defensej The

- instruction read:



‘No. 32729-5-II

No person may, by any intentional act reasonably likely to provoke a

belligerent response, create a necessity for acting in self-defense and thereupon

use force upon or toward another person. Therefore, if you find beyond a

reasonable doubt that the defendant was the aggressor, and that defendant’s acts

and conduct provoked or commenced the fight, then self-defense is not available

as a defense. :
CP at 100. Generally, the failure to object precludee appellate review of jury instructions. RAP
2. S(a) State v. Scott, 110 Wn.2d 682, 685-86, 757 P.2d 492 (1988). -

Moreover jury Instruction No 14 accurately states the law* and, although who started the

fight was disputed, .on this record there is evidence the jury could have found credible that Kyllo

provoked the use of force by blocking Mickens’s access to the call box to call for help. ‘An
aggressor instruction is appropriate even if there is conflicting -evidence as to whether the
_ defendant s conduct provoked the attack and thereby necess1tated the use of force in self-
defense. State V. Rzley, 137 Wn.2d 904, 910, 976 P.2d 624 (1999) (citing State v. Davis, 119
Wn.2d 657, 666, 835 P.2d 1039 (1992)), cert, denied, 543 U.S. 917 (2004). With conflicting
evidence regardirrg the identity of the aggressor, an aggressor instruction is “particularly

appropriate.” State v. Cyrus, 66 Wn. App. 502,:508-09, 832 P.2d 142 (1992), review denied, 120

Wn.2d 1031 (1993). The trial court’s aggressor instruction was proper.

*RCW 9A.16.020 states in pertment part:
The use, attempt, or offer to use force upon or toward the person of another is not
unlawful in the following cases:

(3) Whenever used by a party about to be 1nJured or by another lawfully -
ardlng him or her, in preventing or attempting to prevent an offense against his or
her person, or a malicious trespass, or other malicious interference with real or
personal property lawfully in his or her possession, in case the force is not more
‘than is necessary. :
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POAA | |
" Kyllo next contende that his Sixth Amendment right to a jury trial was violated when the
trial court found that he was the same person previously convicted of two- prior most serious
offenses. At Kyllo’s POAA sentencing hearing, the State presented the following evidence: '(i)
a jail booking sheet dated May 20,2004 (Ex. 1); (2) testimony from Corrections Officer Paul
Curtis related to the booking sheet; (3) a ﬁngerprmt card from the May 20, 2004 Jall booklng
(Ex. 2), as well as the testimony from the State s ﬁngerpnnt expert, Edward Reeves a former
Cowlitz County Shenff’ s Deputy; (4).a certified copy of a Judgment and sentence dated March V
10, 1'988.(Ex."3), fer second degree assault, the first strike offense; ®) a copy of a fingerprint
card (Ex. 4) which Reeves cempared to those prints from Exhibit 2 and determined that they
were made By the same persdn; (6) a certified copy df a judgmeflt and sentence dated August’7,
1997, for indecent liberties, the second etrike offense which Reevee also compared to .prin_ts from
Exhibits 2 and 4, determining that they were all made by the same person; and (7) a copy of ad- -
| -inked fingerprint card (Ex. 6) which Reeves also compared to the other prints in the exhibits and
determined it was made by the same person. Kyllo objected to all the exhibite, especia11§ Exhibit
3, arguing that the State'did not meet its burden of ?roof beeause a fnaj ority of the exhibite cvouv.ld
not be linked to him. |
.Notably, no fingerprint or other documentary evidence of perpetrator identity was
presented 'for .one»of the strike offenses, second degree assault (Ex. 3). Reeves, the State’s'
ﬁngerprint expert, was unable to identify or evaluate -prints ffom Exhibit 3 due to the poor .
: quahty of the prints. Addmonally, the document was not-signed by the defendant named in it
The sole supportmg ev1dence of Kyllo’s identity as the person prev1ously conv1cted for this

strike offense was provided by his former defense counsel, now a Cowlitz County Superior

6



No. 32729-5-I1

Court judge.” And the sole determiner of the evidéncé was another Cowlitz Courity Superfor
Court judge. Although we do not doubt ‘the integrity.of either the witness or the sentencing trier
of fact, we agree with Kyllo that this prdéedure violates the. appearance of fairﬁess cioctrine. ‘A
State v. Bilal, 77 Wn. App. 720, 722, 893 P.2d 674 (““Under the appearance of faifness doctrine,
a judicial proceeding is valid only if a reasonably prudent and disinterested obs:erver would
conclude that all parties obtained a fair, impartial, and neutral hearing.”’f(quotirig State v. ‘
bLadenburg, 67 Wn. App. 749, 754—55; 840 P.2d 228 (1992)), review denied, '1.27-Wn.2d 1013 |
(1995). See also Diz’mmel V. Campbell, 68 Wn.2d 697, 699, 414 P.2d 1022 (1966) (“It is |
‘ incumbent upon members of the judiciary to avoid even a cause for suspicion of irregularity in
the discharge of their duties”).

Here, a disinterested observer -coﬁl_dduestion the neutrality of a proceeding in Whicﬁ a
judge who ;;resided over preliminary fpatters later provided the sole evidence olf thé defendant’s
i‘dentity as the perpetrator of a previous; strike offense for purposes of sentencing the defendant as |
a persistent of_fendér to a term of life witho-uf possibility of parole. ‘A(':cordi'n_gly,_ we re-\}erse

Kyllo’s seﬁtence of life wifhout possibilify of parole and remand for resentencing before a
visiting judge to.dét;armine whether Kyllo is a persistent offender. |
SAG IS§UES

A, “GREAT BODILY HARM” SELF-DEFENSE J URY INSTRUCTION No. 13

Eor the first tim¢ én appeal, Kyllb objects to the triai court’s Instruction No. 13 regarding |
“great bodily haﬁn,” which is the same language as 11 Washington Practice: Washington

Pattern Jury Instructions 17.04, at 203 (2d ed. 1994). Jury Instruction No. 13 provides:

> This witness had also presided over the majority of the preliminary proceedings for this case.

7
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A person is entitled to act on appearances in defending Himselﬁ if that
person believes in good faith and on reasonable grounds that he is in actual danger
of great bodily harm, although it afterwards might develop that the person was
mistaken as to the extent of the danger. Actual danger is not necessary for the use
of force to be lawful. '
CP at 99.
| Kyllo did not take exception to this instruction and had requested that the trial court give
an identical instruction, defendant’s proposed Instruction No. 11. The failure to object precludés '
appellate review of jury instructions. RAP 2.5 (a); Scott, 110 Wn.2d at 685-86. “A party may not
request an instruction and later complain on appeal that the requested instruction was given.”
State v. Henderson, 114 Wn.2d 867, 870, 792 P.2d 514 (1990) (emphasis omitted) ((juoting State
v. Boyer, 91 Wn.2d 342, 345, 588 P.2d 1151 (1979)). | Kyllo-invited any error in the trial court’s
- jury inétructions,which,A on the facts of this case, did not relieve the State of its burden of proof or
prejudice his defense in any event.®

B. INSTRUCTIONS DEFINING INTENT

Kyllo also argues that the trial court erred by not giving his proposed jury instruction on

“spéciﬁc intent.” Kyllo’s proposed Instruction No. 7 read: “[a] person acts with intent or

intentionally when acting with the obj ective or purpose to accomplish a result which constitutes a

S Citing State v. Walden, 131 Wn.2d 469, 932 P.2d 1237 (1997), Kyllo argues that our Supreme
Court disfavors using the phrase “great bodily harm.” - =

~ In this case, none of the parties offered a definition for “great bodily harm™; rather, the
instructions defined “substantial bodily harm.” These phrases are not technical. In the context
of the level of hatm the defendant feared sufficient to trigger the right to act in self-defense, the
phrases are similar. It is significant to note that second degree assault requires an intentional
assault that thereby recklessly inflicts “substantial bodily harm.” RCW 9A.04.110(4)(b). In
contrast, “great bodily harm” is an element of the more serious felony of first degree assault.
RCW 9A.04.110(4)(c). Here, the elements instruction provided the jury with the correct
“definition for second degree assault. Any possible confusion between the fear of “great bodily
harm” necessary to trigger the right to act in self-defense and the “substantial bodily harm”
necessary to prove second degree assault in the instructions could not.have misled the jury or
reduced the State’s burden to prove the elements of second degree assault and' disprove Kyilo’s
self-defense claim beyond a reasonable doubt.

8
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crime.” CP at 75. Contrary to Kyllo’s assertion, the trial court d1d provide this proposed
instruction. The trial court’s Instrucnon No. 16 was 1dent10a1 to Kyllo’s proposed Instruction
‘No. 7.

C.  CUMULATIVE ERROR

Kyllo contends that he is entitled to a new trial under the cumulative error doctrine.

The cumulative error dootrino applies when several trial erroro occurred but none alone
warrants reversal, but tho combined errors effectively denied the defendant a fair trial.. S‘tate 12
Hodges, 118 Wn. App. 668, 673, 77 P.3d 375 (2003), review denied, 151 Wn.2d 1031 (2004).
Here, howeyer,. there are no crro‘r‘s to accumulate regarding the second degree assault conviction
.appealed:. Acoordingly, the doctrine does not apply.

We afﬁﬁn the oonviction, but vacate Kyllo’s POAA finding andl femand for a new POAA |

WJ

sentencing hearing before a visiting judge.

UINN-BRINTNALL, J.
We concur:

Wéu@ / SN ,‘Q ;

HOUGHTON, C.J.

¥

VAN DEREN, J. /
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DIVISION II
STATE OF WASHINGTON, CASE NO: 32729-5-11
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Vs, ADDITIONAL GROUNDS
' PURSUANT TO
Kenneth Kyllo, RAP 10.10
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In addition to the issues raised by appellate counsel the

appellant would like to bring to the court’s attention the following

grounds for review. It is the contention of this defendant that the

accumulation of numerous errors by the trial court deprived him of a
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fair trial.! This Court has the authority under RAP 2.5(a)(3) to review
error claims whether they be properly preserved or not, if the
cumulative effect of all errors denies the defendant the constitutional
right to a fair trial>  Although it is my contention that many of the
errors listed warrant reversal on their own merit, this appellant would
ask this court to also view all of the errors in light of, “the total effect
of a series of incidents creating a trial atmosphere which threatens to
deprive the accused of the fundamentals of due process.” “The
cumulative error doctrine mandates reversal when the cumulative

effect of nonreversible errors materially affects the outcome of a
trial”*
Following is a list of the issues this defendant wishes to raise before

this Court:

Additional Ground # 1

THE APPELLANT WAS DENIED DUE PROCESS OF LAW BY A
FAULTY SELF-DEFENSE INSTRUCTION THAT LOWERED
THE STATE’S BURDEN OF PROOF.

! US Constitution 5% and 14" Amendments

2 St. v. Alexander 64 Wn. App 147 150-151, 822 P.2d 1019 (1992)
3 St. v. Swenson 62 Wn. 2d 259, 382 P.2d 614 (1963)

4 St. v. Newbern 95 Wn. App. 277, 297, 975 P.2d 721 (1999)
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A conviction cannot rest on an ambiguous and equivocal jury
instruction.” An erroneous to-convict instruction that relieves the
State of it’s burden of prdving every essential element of the charged
crime beyond a reasonable doubt constitutes prejudicial error
requiring reversal of the conviction. State v. Cronin 142 Wn. 2d 568, |
14 P.3d 752 (2000). |

The Due Process clause of the 14™ Amendment protects
against conviction unless every fact necessary to constitute é cﬁme 1s
proven beyond a reasonable doﬁbt. Francis v. Franklin 105 S. Ct.
1965, 471 U.S. 307, 851 L. Bd 2d 344 (1985).

In the present case the jtlry was given the following instruction
(#13) proposed by defense counsel: “A person is entitled to act on
appearances in defending himself, if that person believes in good faith
and on reasonable grounds that he is. in actual danger of great bodily
harm, although it aftefWards might develop that the pérson was
mistaken as to the extent of the danger. Actual danger is not

" necessary for the use of force to be lawful.” WPIC 17.04

SUS v Washington, 819 F.2d 221 (9'11 Cir. 1987).
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The Washington Sﬁpreme Court has criticized the use of the
term “great bodily harm” in State v. Walden.® In that case the Court
held that the term “great bodily harm” as well as the definition given
injected an impermissible objective standard into the instructions.

Although in the present case, “great bodily harm” was not
defined, “substantial bodily harm” was defined in instruction 19.
(Attached as Appendix A) That definition requires substantial
disfigurement, substantial loss or impairment of function or fracture of
any bodily part. It is completely plausible that in considering the act
on appearances instruction, the jury would equate “great bodily
harm” with “substantial bodily har1ﬁ” thus creating an impermissible
standard. | |

In Walden the Supreme Court réiterated that when self-defense
18 _alleged,- “great personal injury” should be defined using WPIC
2.04.01 which defines it as “an injury that the (defendant) reasonably

believed, in light of all the facts and circumstances known at the time,

§ State v. Walden, 131 Wn. 2d 469, 932 P.2d 1237

STATEMENT OF ADDITIONAL GROUNi)S -4



would produce severe pain and suffering if it were inflicted upon
either the defendant or another person.”

In the present case no definition was requested or given. This
left the jury with the only possible definition of great bodily harm to
‘be the one given for “substantial bodily harm.” By this definition the
jury would have to believe that the defendant was in fear of
substantial disfigurement, substantial loss or impairment of function
or fracture of any bodily part. The propef standard would be for the
jury to have been instructed that the defendant was in fear of receiving
an ‘injury that would produce severe pain and suffering if it were
inflicted.

In the present case, as in Walden, the instructions as read create
an impermissible standard and change the burden of proof. Instead of
“having to show that the defendant was in fear of severe pain and
suffering, the instructions created a requirement that the jury find the
defendant was in fear of substantial disfigurement, substantial loss or

impairment of function or fracture of any bodily part.
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Read as a Whole, the jury instructions must make the relevant
legal sténdard manifestly apparent to the average juror{.7 A jury
instruction misstating the law of self-defense amounts to an error of
constitutional magnitude aﬁd is presumed prejudicial.8

The Court of Appeals Division III recently rulevd on a case with
essentially the same issue in State v. Rodriguez.’ In Rodriguez as in
- the present casé the jury was given the act on appearances instruction
with thev term “great bodily harm” in the language. The jury was the\n :
given the definition of great bodily harm in regards to the first degree
assault charge. The Court of Appeals noted that “this is precisely the
problem the Supreme Court warned against in State v. Walden.”"
The Court further concluded that the net effect was to de_crease the
State’s burden to disproife self-defense."!

The prbposed and accepted jury instruction regarding act on

appearances (#13) should have either had the phrase “great bodily

harm” removed or had the term defined as fear of severe pain and

7 State v. LeFaber, 128 Wa. 2d 896, 900, 913 P.2d 369 (1996)
$Jd.at900 ,

? State v. Rodriguez, 121 Wn. App. 180, 87 P.3d 1201, (2004).
1d. at 186. '

"1d at187. -
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suffering. The instructions as read clearly lowered the States burden
of proof and substantially prejudiced the defense.

An error in giving or failing to give an instruction will be
considered for the first time on appeal if it evades a fundamental
constitutional right of accused and would probably change the result
of the case.”> Clearly the faulty instruction addressed here lowered
the burden of proof and fundamentally deprived the defendant of his
right to a fair trial and due process of law.

Additional Ground # 2

THE APPELLANT WAS DEPRIVED OF HIS
CONSTITUTIONALLY GUARANTEED RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL BY HIS ATTORNEY’S
PROPOSAL OF A FAULTY INSTRUCTION.

Defendants are constitutionally guaranteed reasonably effective -
representation by counsel. U.S. Constitution, Amend.6. Strickland v.
Washington.” Ineffective assistance is established when a defendant

shows that counsel's performance was deficient and that the deficient

12 State v. Pam, 98 Wn. 2¢ 748, 659 P.2d 454, (1983).
13 Strickland v. Washington, 466 U.S. 668, 687, 80 L.Ed.2d 674, 104 S.Ct. 2052 (1984).
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performance prejudiced the defense.!* The first prong of the
Strickland test requires "a showing that counsel's representation fell
below an objective standard of reasonableness based on consideration
of all the circumstances." State v. Thomas."” The second prong of
Strickland requireé the defendant to show only a '"reasonable
probability” that counsel's deficient performance prejudiced the
outcome of the case.'® The defendant "need not show that counsel's
: deficient conduct more likely than not altered the outcome of the
case." A reasonable probability is one sufficient to undermine the
confidence in the outcome of the case."”

In the present case, counsel proposed a jury instruction that
relieved thé state of it’s burden of proof. There is no tactical
advantage to having the jury receive the instruction without the

-proper definition for “great bodily harm.”

" Strickland, 466 U.S. at 687 _
15 State v. Thomas, 109 Wn. 2d 222, 225-26, 743 P.2d 816 (1987)

16 Strickland, 466 U.S. at 693

17 Id at 694.
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The present case is virtually identical to the case of State v.
* Rodriguez.'®  As outlined above the circumstances are in effect the
same. In Rodriguez the Court of Appeals Div. III stated:

“If we can conceive of some reason why Mr., Rodriguez’s
lawyer would propose these instructions as a tactic or strategy to
advance Mr. Rodﬁguez’s position at trial, then we would conclude
that the vlawyer’s performance was not deficient...But ;7ve can
conceive of none here. The net effecf was to decrease the State’s
burden to disprove self-defense.”"

It is clear from the record as well as recent case law thét 1t tile
instructions given were deficient and did not make the appropriate
legal | standard ‘manifestly apparent to the jury. As both State v.
Walden and State v. Rodriguez had been decided prior to defendant’s

120

trial” in October of 2004, counsel should have been aware of the

relevant case law and requested the proper instruction and definition.

18 State v. Rodriguez, 121 Wn. App. 180, 87 P.3d 1201, (2004). (Citing State v. Studd, 137 Wn. 2d
533, 538, 973 P.2d 1049 (1999).

'°1d at 187.

2 State v. Walden was decided in 1997 and State v. Rodriguez was decided in April of 2004.
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In the present case as in Rodriguez, the error cannot be said to
be'harmless, as the Court of Appeals stated “here these paﬁicuiaf
defense instructions struck at the heart of Mr. Rodriguez’s defense.”"
The same is true of the present case.

The overwhelming evidence showed that the fight was
instigated and pursued by the “victim” Mr. Mickens. Mr. Mickens
himself sfated: J

“I started the figﬁt. I created the fight myself and it was my

fault. I called him every name in the book, I told everybody

that...I’m the one that went out there and started a fist fight

with Ken Kyllo. I admit that.” VRP 231

Mr. Mickens stated that prior to the fight he had been calling
the defendant an in_formantl for the task fbrcé, a rat and a sex offender.
VRP 194. He also repeatedly stated that the defendant wasn’t looking
for a fight, VRP 194. Mickens stated that at some poiht prior to the
fight “ I came to the conclusion that I figured that, you know wha"n, he
doesn’t Wa;lt to fight.” VRP 195.

Mr. Mickens described the actual fight in his own words and

stated:

2! State v. Rodriguez, 121 Wn. App. 180, 87 P.3d 1201, (2004).
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“I wanted a fist fight and he wanted to hold me...and not fist
fight I’m thinking. I’m not sure if that’s what it was. I think he
wanted to prevent it. 7 VRP 211 :
| Mr. Mickens also testified that the defendant “screamed stop”
prior to biting his ear. VRP 212.

Perhaps the most telling. evidence of Mr. Mickens intent to
harm the defendant comes from his final statément: “The best thing
that ever happened to Kenny Kyllo in his life is he bit my ear off.”
VRP 261. It\is pretty clear from that statement that Mr. Mickens was
indged trying to inflict severe pain and suffering on the defendant and
that the only thing that stopped him from doing so was getﬁng his ear
bit.

An espécially telling point on this issue of Mickens intent to
harm Kyllo is the fact that Mr. Kyllo was in jail following a car wreck
and was injured. Mr. Mickens knew that and testified to it. “He W_as‘
injured. He was hurt from a car wréck,” VRP 181. Obviously a

person who had been injured in a car wreck would expect that to get

into a fight would cause further pain and damage to the body.
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Mickens testifi§d that this was the reason Mr. Kyllo gave for not
wanting to fight. VRP 181
The entire defense was based upon self defense. The imprope;
instructions to the jury struck right at the heart of that defense.
Instead of being able to argue that the defendant was in fear of severe
pain and suffering, the defense was forced to prove that the c_lefendaht
was in fear of | substantial disfigurement, substantial losé. or
impairment of function or fracture of any bodily part. There is no
tactical or strategic rationale for the requestihg instructions that
‘ Created a greater burden on the defense. Counsel’s deficient
performance in submitting an incomplete instruction without proper
definition of the critical term was highly prejudicial.
Defense counsel fuﬁher compounded the error by the fact that
* he misinformed the jury that Mr. Kyllo needed to be in fear of serious
Injury or death.v During closing arguments, defense counsel in
recounting the defendant’s actions, stated “he did Wliat he needed to

do to save himself from serious injury or death.” VRP 385
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This statement could do nothing but re-affirm to the jury that
‘this was the standard that had to be arrived at in order to justify self-
defense. Had the proper definition been given, counsel could have
properly argued that all Mr. Kyllo had to be in fear of was severe pain
and fsuffering.

Additional Ground # 3

THE APPELLANT WAS DENIED DUE PROCESS OF LAW BY
THE TRIAL COURT’S REFUSAL TO ALLOW A JURY
INSTRUCTION ON SPECIFIC INTENT.

At the close of trial, counsel requested a jury instruction to
define specific intent. (Attached as appendix B, Defendant’s Proposed
Jury Instructions #6) Counsel cited State v. Louther’ as the basis for
this instruction.  The trial Court refused to give an instruction on
specific intent and instead gave jury instruction # 16, a general intent
instruction which read:

A person acts with intent or intentionally when acting

with the objective or purpose to accomplish a result
which constitutes a crime. WPIC 10.10

%2 State v. Louther 22 Wn. 2d 497, 156 P.2d 672 (1945)
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Defense counsel formally objected to the Court’s failure to
allow the proposed specific intent instruction. VRP 351-352.

The proposed instruction was needed in order to clarify the
required essential element of intent. The court’s r‘efusal to allow the
instruction prevented the defense from properly presenting their
defense theory.

In order to convict the defendant of 2™ degree assault, the

state had to prove beyond a reasonable doubt that the defendant

“intentionally assaulted another and thereby recklessly inflicts

substantial bodily }harm,” RCW 9A.36.021(1)(a). The other possible
definitions of 2™ degree assault do not apply here. Givefi the fact that
the State’s burden of proof was to show that the defendant
intentionally assaulted Mr. Mickens, the specific intent instruction
was needed. |

}Under the general intent instruction that was given instead, the
jury could have reasoned that the State satisfied it’s burden by
showing that the defendant engaged in the fight, a point that the

prosecutor made numerous references to. The specific intent

/
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* instruction proposed by the defense would have clarified the State’s
burden to show “that the defendant knowingly did an act which the
law forbids, purposefully intending to violate the law.” (proposed
instruction #6)

Two Washington Supreme Court cases stand for the proposition
that the State must prove specific intent in some o degrée assault
cases.” RCW 9A.Q8.010 gives a statutory definition of culpability
and defines 4 levels of culpability or mental states. The Supreme
Coﬁrt has held that when one of these mental states is an essential
element of the charged crime, a defendant is entitled to an instruction
incorporating tho appropriate statutory deﬁnition.24

In the present case by giving a broader general intent instruction
instead of the specific intent instruction that was requested, the trial
court reduced the State’s burden. of proof. Under the broader
definition the State merely had to prove that the defeodant

intentionally entered into a fight which resulted in a crime. In the

2 State v. Byrd 125 Wn. 2d 707, 887 P.2d 396 (1995), State v. Eastmond 129 Wn. 2d 497, 919 P,

2d 577 (1996)
24 State v. Allen, 101 Wn. 2d 355, 678 P.2d 798 (1984).
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proposed specific intent instruction the State would have properly
been required to prove that the defendant intended to assault Mr.
Mickens. Furthermore, the jury would have been instructed that the
fact that the fight resulted in Mr. Mickens receiving an injury does not
prove intent.

Testimony from the only independent eye witness, Kenny
Stevens, provides clear evidence that the defendant stated humerous
times that he did not want to fight, (VRP 148) that Mickens was the
aggressor and was‘ inflicting severe pain to the defendant with kicks
and blows to the groin. (VRP 149).

Under the general intent instruction the State was able to argue
that the defendant intentionally bit Mr. Mickens’ ear and therefc;re his
intentional action resulted in assault. This is not a propef instruction
because the whole defense was based upon the theory that the
defendant bit Mr. Mickens in order to get him to stop beating on him.
Under the proposed instruction the State would have had to prove that
Mr. Kyllo intentionally» assaulted Mr. Mickens with the intent to

recklessly inflict substantial bodily harm.
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As is discussed above, the cumulative effect of the jury
instructions read as a whole created a fundamentally unfair standard
of proof. The essential element of intent to commit ond degree assault -
was not properly defined for the jury.

Instructions that relieve the State of it burden to prove one of
the elements of the charged crime are a violation of due process and
the Sixth Amendment.”’ It is reversible error to refuse to give a
requested instruction when it’s absence prevents the defendant from
presenting his or her theory of the case.” The instructions as given
do not provide the jury with sufficient understanding of the issues
involved and ;pplicable standards pertaining to this case. An
instruction is appropriate if if informs the jury of the applicable law, is-

not misleading, and allows the defendant to argue his theory of the

oase.27

B U.S v. Gaudin 115 S. Ct. 2310 (1995).

% State v. Kidd, 57 Wn. App. 95, 99, 786 P.2d 847 (1990).

7 State v. Tili, 139 Wn. 2d 107, 126, 985 P.2d 365 (1999), State v. Brightman, 112 Wn. App. 260,
264, 48 P.3d 363. (2002)
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A trial court’s decision on what instructions to give are
reviewed de novo.”®* A conviction‘canno/t rest on an ambiguous and
eqtlivocal jury instruction.”

In the present case the lack of a specific intent instruction
reduced the State’s burden of proof and allowed the jury to convict
with proving an essential element of the charged crime. The error
cannot be said to be harmless. |

Additional Ground #4

THE APPELLANT WAS DEPRIVED OF HIS CONSTITUTIONAL
RIGHT TO THE EFFECTIVE ASSISTANCE OF COUNSEL BY
HIS ATTORNEY’S  ASSERTION DURING CLOSING
ARGUMENTS THAT IF THE STATE SHOWED THAT KYLLO
THREW THE FIRST PUNCH THEN HIS RIGHT TO SELF-
DEFENSE WAS NEGATED.

During closing arguments defense counsel stated: “The State
has hung it’s hat and must convince you that my client threw the first
punch; that he was the aggressor, and if they can convince you of that,

then his right to self-defense goes away.” VRP 380

2 State v. Walker, 136 Wn. 2d 767, 772, 966 P.2d 883 (1998)
» U.S. v. Washington, 819 F.2d 221 (9" Cir. 1987)
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As discussed above an attorney’s performance is deficient when
it falls below an objective level of reasonableness and prejudices the
defendant.*®

In the present case, the offending statement was not only a
material misstatement of the law, but it struck at the core of the
defense case. Washington case law does not support a position that
the person who throws the first blow is automatically the aggressor.
The Court of Appeals has determined in State v. Heath, that thé
simple question of who struck the first blow is not determinative of
who provoked the fight.”!

The statement by defense counsel dramatically changed the
burden of proof for the State and made it possible for the State to
make the whole case a question of whether or not Mr. Kyllo threw an
“air punch” when Mickens was attacking him verbally and getting
“toe-to-toe” with hiin and threatening him. This is clearly not the
standard as Washinéton law supports the principle that words and

actions that precipitate a fight can be the provoking factor. In the case

30 Strickland v. Washington, 466 U.S. 668, 687, 80 L.EA.2d 674, 104 S.Ct. 2052 (1984).
3! State v. Heath 35 Wn. App. 269, 666 P.2d 922 (1983)
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at hand, there is volumes of evidence to support the fact that Mickens
was the aggressor and that he provoked and instigated the fight. If
fact, the question of whether or not Mickens was calling Kylio
horrible IlaI;ICS, swearing at him, challenging him to a fight and
threatening him are uncontested by the State. The misstatement of the
law by defense counsel allowed the State to set all of that aside and
“hang it’s hat” on the single question of whether or not the defendant
swung first. The State made great use of tiliS misstatement and
elaborated on it during the final phases of closing argumen;c.
(Discussed below in Additional Ground #5point (E))

There can be no tactical or strategic reason for counsel to make
a statement that misinforms the jury on the dpph'cable law and
destroys his client’s claim of self-defense. The appellant was greatly
prejudiced by counsel’s statement and counsel’s performance fell
below an objective standard of reasonableness.

Additional Ground # 5

THE APPELLANT WAS DENIED DUE PROCESS OF LAW BY
NUMEROUS INCIDENTWS OF PROSECUTORIAL
MISCONDUCT.
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During closing arguments, the prosecutor misrepresented
critical facts, misquoted key testimony, interjected her personal
opinion on 1ned@ca1 matters, misstated the law in a highly prejudicial
manner and participated\in a card trick to inflame the passions of the
jury. Although the defense objected on numerous occasions, the only
instruction given by the trial court was “the jury is fesponsible in
determining the evidence.” VRP 35 9

The Washington Courts will review remarks that are deemed
flagrant and ill intentioned that result in prejudice that could not have
been neutralized by an admonition to the jury, even if no objection is

1‘32

made at tria Closing arguments are the defendant’s “last clear

chance to persuade the trier of fact that therémay be reasonable doubt
of the defendant’s guilt.”*
A. The prosecutor misrepresented critical facts.

The State focused a great deal of attention in closing to try and

establish that it was the defendant who threw the first punch. During

32 State v. Smith 144 Wn. 2d 665, 30 P.3d 1245 (2001)
33 State v. Perez-Cervantes 141 Wn. 2d 468, 6 P.3d 1160 (2000) citing Herring v. New York, 422
U.S. 853, 862, 95 S. Ct. 2550, 45 L. Ed. 2d 593 (1975)
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her recitation of Mickens’ testimony in closing argument she stated
that Mickens turned away and “when he turns back around Kyllo was
swinging, doesn’t land a punch, gets nothing but air. But he’s
swinging.” VRP 358. This is not an accurate portrayal of what
Mickens testified to. He originally stated that he turned and made a
comment into the day room and “that’s when the fight started.” VRP
196. Then he stated 'that he got up toe- to- toe with Mr. Kyllo and
confronted him. VRP 198. Mickens was then asked when he turned
back around where the defendant was in comparison to him and he
stated he was “about a distance from me to the corner riéht there.” He
then stated, “He came at mé and threw some punches and I threw
some punches at him.” VRP 202 Mickens then stated that none of
the punches toﬁphed him. VRP 203.
The brejudice can be seen clearly later in closing when the
prosecutor stated: “Mr. Mickens said: ‘I was egging him on vé,rbally,
| but Mr. Kyllo threw the first punch’, and that is consistent through all
Mr. Mickens statements. It’s been consistent the entire time fhat Mr.

Kyllo did actually get in some punches here and there.” This editorial
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license with the sequence of events is critical because the State placed
it’s whole case on the fact that if Kyllo threw the first punch, his self-
defense instruction was null and void as discussed in point (E) below.
B. The prosecutor misquoted key witness
testimony.

The prosecutor stated during closing arguments that the
defendant never mentioned self-defense in ilis statements - to Pat |
Connors. “Didn’t say he acted in self-defense.” VRP 362. This
~ statement is untrue. On direct examination by the same prosecutor
Mr.‘ Connors was asked if‘ Mr. Kyllo 1hade any comments about
defendihg himself and Mr. Connors responded that the report shows
that Mr. Kyllo told him that if he interviewed the people in the jail he
would see that Kyllo didn’t\_\starc the fight and vvés defending himself.
VRP 280.

Later in closing the prosecutor summarize}d the conversation
prior to the fight from Mickens’ testilnony and stated that Mr. Kyllo
that was instigating the fight. “Mr. Kyllo said: ‘No you come here and

let’s fight.”” VRP 357 She then repeated the statement at VRP 358.

Not only is this not what Mr. Mickens testified to but it is completely
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contrary to all the evidence that shows Mr. Kyllo stated several times
that he did not want to fight. Mr. Mickens testified to the events
proceeding the fight and clearly stated that Mr. Kyllo “didn’t look for
a fight,” VRP 194. Mr. Mickens did say that the two of them went

27 <¢

back and forth saying “ybu come in here” “you go out there” VRP

195 but nowhere in the record is any mention of Kyllo stating “let’s
fight.” |

Mr. Stevens stated that Mr. Kyllo stated numeroué times that he

did not want to fight. VRP 148 |
The prosecutor’s misrepresentation of the statéments preceding
the fight went right to the heart of the defense that Mickens was the
aggressor and the defendant was trying to avoid a fight.

In discussing Mr. Stevens’ testimony the prosecutor stated that

Mr. Stevens testified that he nevef saw the ear being bitten. “And

what’s interesting is Mr. Stevens, who supposedly was in this great

viewpoint, never ever saw the defendant bite Mr. Mickens’ ear, claims

to have not seen that: ‘Oh, I saw the whole thing. I saw Mr. Kyllo

was completely innocent and he didn’t want to fight, and he didn’t

STATEMENT OF ADDITIONAL GROUNDS - 24



throw a single punch, but I couldn’t see this man biting off another
man’s ear. I don’t know what happened. The fight just ended and his
ear Was hanging off.” VRP 361. This whole line of quotes is
complete fantasy. On direct examination the prosecutor asked
Steven’s “Your claiming now that you did see the defendant bite Mr.
* Mickens® ear?” “Yes.” VRP 151

C. The prosecutor interjected her personal opinion
on matters requiring expertise.

Dul;ing;; closing the prosecutor gave her personal opinion on the
injﬁries sustained by Mr. Kyllo. The State suggested that the bite
marks were self- inflicted despite the fact that they did not call any
‘qualified medical expert to give there opinion. Instead the prosecutor
interjected her own opinion into the case. “If you’re going to bite
yourself, that’s a hard thing t(? do if you’re really trying to cause
injury. It makes sense that the skin isn’t going to be broken. It’s very
difficult, I think, psychologically to cause inju:ry to yourself. It was
not a vicious bite tﬁat would put the defendant in fear of his life. It

was not from Mr. Mickens. It’s very obviously from Mr. Kyllo.” VRP
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370 (emphasis added). She then goes on to give her medical opinion
regarding the defendant’s bruises. .VRP 371.

Tt is improper for a prosecutor to express opinions that require
expert knowledge.’® By going beyond the record, the prosecutor
becomes an unéworn witness, engages in extraneous and irrelevant
argument, diverts the jury ﬁo_m» it’s proper function, and seriously
threatens the defendant’s right to a fair trial.” |

In the present case it was improper for the prosecutor to give
the jury her opinion of the evidence.. She did not call an expert
witness to give an opinion as to Wllethér the injuries were self-

inflicted and it was inappropriate for her to give her own opinion.

D. The prosecutor made comments intended to
inflame the passions of the jury

Just prior beginning her rebuttal portion of the closing argument
the prosecutor walked up to the jury box and shuffled a deck of cards

and told the jury “that is the sound of your ear being ripped off your

3434 The Georgetown Law Journal Annual Review of Criminal Procedure. 2003, PG 558

3 Prosecutorial Misconduct, 2™ Edition, Bennett L. Gersham, (2005), citing U.S. v. Hoskins, 446
F.2d. 564, (9" Cir. 1971).
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head.” VRP 386. She then went on to tell the jury several times that
. she wanted them to remember that sound when they go back in-
deliberations. |
A prosecutor is forbidden to use arguments calculated to
inflame the fears, passions, and prejudices of the jury.*® The theatrics
employed by the .prosecutor go beyond the pale. Court’s have
frowned upon argument that “offends the dignity and decorum of the
proceedings,”’ or po‘ssésses a “unique capacity to remain in the minds
of the | jurors and influence their deliberations.”‘38 Clearly the
prosécutor’s card trick was intended to do just that.
E. The prosecutor misinformed the jury on the
applicable law.
Central to the State’s case was the assertion that if the State
could prove that the Kyllb threw the first punch then self-defense.
During closing the prosecutor made a material misstatement of the

law to the jury: “It’s true that if I prove to you beyohd a reasonable

doubt that Ken Kyllo took that first swing, threw that first punch, self-

36 prosecutorial Misconduct, 2™ Edition, Bennett L. Gersham, (2005) citing ABA Standards for
Criminal Justice §3-5.8(c) (3d. Ed. 1993).

37 Viereckv. U.S., 318 U.S. 236, 63 S. Ct. 561, 87 L.Ed. 734 (1943)

38 Prosecutorial Misconduct, 2™ Edition, Bennett L. Gersham, (2005) at page 260.
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defense is out.” VRP 390. Not only is this statement contrary to
Washington state case law, it is fatally prejudicial to the defense. The
simple question of who struck the first blow is not determinative of
who provoked the fight.* Even under the State’s theory of the events,
at worst Mr. Kyllo threw a punch that did not hit Mickens. To tell the
jury that if that event happened, Mr. Kyllo’s claim of self defense “is
out” is a materiai misstatement of the law.

It is the rule in this state, that statements by the prosecution or
defense to the jury upon the law must be confined to the law as set
forth in the instructions to the 0011rt.40 The 10 Circuit Court of
Appéals has said, “A misstatement of law that affirmatively negates a
constitutional right or principle is often, in our Vi_ew, a more serious
infringement than mere omission of a requested instruction.”!

Pfos’ecutorial misconduct which denies a defendant a fair trial

violates the defendant’s Constitutional due process rights.** “It is well

3 State v. Heath 35 Wn. App. 269, 666 P.2d 922 (1983)

“0 State v. Estill 80 Wn. 2d 196, 492 P.2d 1037 (1972)

! Mahorney v. Wallman 917 F.2d 469, 473 (10® Cir. 1990) Citing Donnelly v. DeChristoforo 416
U.S. 637,94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974).

“2 Washington Practice Criminal Procedure Volume 13 §4406 page 257
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settled that presentation of false evidence violates due process.”43 In

the presvent case the prpsecutor’s misrepresentation of the evidence
coupled with her material misstatement of the law deprived the
deféndant ofAhis Constitutionally guaranteed right to a fair trial.

Conclusion

As previously stated this appellant would ask this Court to
coﬁsider the cumulative effect of all the errors that deprived this
appellant of due process as guarantéed ﬁnder the 5™ and 14
Amendments to the United States Constitution.

The cumulative effect of all the errors in the present case
deprived this appellant of a fair trial. This appellant would

respectfully ask this court to reverse the conviction against him.

Dated this 13™ day of February, 2006.

Respectfully submitted,

Kenneth L. Kyllo, Pro se

“ Phillips v. Woodford 267 F.3d. 966 (9™ Cir. 2001) at page 984.
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Appendix D

Additional Briefing On Faulty Self-Defense Instruction
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A. ASSIGNMENT OF ERROR

L. MR. KYLLO WAS DENIED EFFECTIVE ASSISTANCE
OF COUNSEL.

B. ISSUE PERTAINING TO ASSIGNMENT OF ERROR

I. MR. KYLLO WAS DENIED EFFECTIVE ASSISTANCE
OF COUNSEL WHERE HIS ATTORNEY PROPOSED THE
“ACT ON APPEARANCES” INSTRUCTION.

C. STATEMENT OF THE CASE

Appellant’s original brief outlines thel facts of this case and that
statement of the facts is incorporated by reference herein. For purposes of
this supplemental brief, the following facts are pertinent: The jury \
instruction in question, found at CP 98, was proposéd by defense counsel.
Further, defense counsel did not propose, nor did the\court give, an
additional instruction defining “great bodily harm” as that term is used in
this so-called “act on appearances” instruction. Clerk’s Papers. .

D. ARGUMENT |
I. DID MR KYLLO RECEIVE INEFFECTIVE
ASSISTANCE OF COUNSEL WHEN HIS ATTORNEY

PROPOSED THE “ACT ON APPEARANCES?”
INSTRUCTION?

Under the holding of State v. Rodrzguez 121 Wn. App 180 87
P.3d 1201 (2004), the inquiry here is whether Mr. Kyllo recelved
ineffective assistance of counsel because his attorney proposed this

instruction, thereby inviting this error. Under the holding of Rodriguez, it -



is clear that Mr. Kylld did receive ineffective assistance of counsel when
his attorney proposed this instruction and that he was prejudiced by this
instruction because self-defense was the orﬂy defense presented at trial.
The Supreme Court held in State v. Walden, 131 Wn.2d 469, 932
P.2d 1237 (1997) that the. use of this “act on gppearances” instruction was
error where the instruction required the actor to fear “gfeat bodily injury”
in order to act on\ appearances because such a fear is not required. Walden
~at 475-77. Rather, one can feér a simple battery when acting on
appearances, even when that belief turns out to be nﬁstaken. Idat471. As
such, use of this instruction was reversible error because it failed to make
the relevant legal standard for self-defense manifestly apparent to the
average juror. Id. at473. As the Walden court held, se'lf—defensé
instructions must be given higher scrutiny than other jury instructions.
Specifically, the Walc?en Court held that “Jury instructions oﬁ self-defense
must more than adequately convey the law.. .Reéd as a whole, the jury
instructions must make the relevant legal standard manifestly apparent to
the average juror. Walden at 473, citing Stazl‘e v. LeFaber, 128 Wn.2d 896,
900, 913 P.2d 369 (1996). Although, vas the Rodriguez Court noted, the.
rationalg for this higher degree of certaﬁnty is unclear, it nevertheléss

demonstrates that Mr. Kyllo suffered similar prejudice when the trial court

gave this “act on appearances” instruction which required him to fear



“great bodily harm” in order to rely on his subjective belief of danger.
' Becéuse such a fear was not required, @d because “great bodily harm”
was not defined for the jury, use of this instruction lowered the State’s
' burden of proof and caused obvious prejtidice where self-defense was the
only defense presented at trial. Rodriguez at 187.

.While the Walden Court dealt with an earlier version of this.

instruction, the Rodriguez Court dealt with an instruction identical to the

one given in this case. The holding in Rodriguez is simple and clear: Use
| of the “act on appearances” instruction must be accompanied By a separate
instruction deﬁniﬁg “great bédily harm.” In Rodriguéz, the Court held
that this definition s found at WPIC 2.04.01 which defines “Great
Personal Injury” as injury that Would produce severe pain and suffering.‘
Rodriguez at 478. It appears that the holding in Rodrigitez, which instructs
us té ﬁse a separa;[e instruction defining “Great Personal Injury” when the
“act on appearances™ instruction is.used, contradicts the holding in Walden
whibh holds that such a high level of fear is ndt requiréd (fear of simple
battery is enough). Nevertheiess,.under either holding, use of this
instruction in Mr. Kyllo’s case was error because fche j‘ury was left with the
impression that Mr. Kyilo was réquired to have a higher level of fear than

the law requires before acting in self-defense. Thus, the State’s burden of



pfoof Waé lowered and the instructions failed to make the relevant legal
standard on self-defense manifestly apparent to the jury.

The prejudice suffered by Mr. Kyllo is self-evident: Self-defense
waé the only defense presented at trial, just like the defendants ih Walden
and Rodriguez. In Rodriguez, the Court noted that the err.oneous.
iﬁstruction “...struck at the heart of Mr. Rodriguez’s defense...”
Rodriguez at 187. Such is the case for Mr; Kyllo as well. -

| It is worth rioting thét this instruction ié totally unnecessary and :
may be an incorrect statement of the law. The fact that one can .act on
appearances in deciding whether he is justified in defending himself is
axiomatic and a concept that is adequately conveyed in other self-defense
jury instructions. “Evidence of self-defense is evaluated “from the
standpoint of the reasonably prudent person, knowing all the defendant
knows and seeing all the defendant sees.”” State v. Walden, 131 _Wn.2d
469, 474; 932 P.2d 1237 (199‘7). In other words, the inquiry is both
-objective and subjeptive. Ié’. The standard instruction_on the lawful use of
force, found at CP 96 and WPIC 17.02, states that “The use of force upon
or toward the person of another is lawful when used by a person who
reaspnably believes that he is about to be injured in preventing or

attempting to prevent an offense against the person, and when the force is



not more than necéssary.” This instruction therefore adequétely conveys
that a person is entitled to act on appearances.

This instruction also erronéously suggesfs that actingona -
;‘mistaken belief” will only be excused when‘the harm feared was “great
‘bodily hann,.” (as defined in the context of this instructi(on), as opposed to |
any physical harm. This is incorrect. As the standard “Lawful Use of
Force” instruction correctly states, one must only réasonably /f»)elieve he is
about to be injured in order to use self-defense, based on the conditions as
they appeared to him at the timé. WPIC 17.02.

To the extent the “act on appearances” instruction might be |
deemed necessary, perhaps some attorneys and jurists believe that it is
necessary because it allows a defendant to rely on self-defense even when
.he used force that Was “more than necessary.” In other words, perhaps it
is felt that the “act on appearances” instruction will save a claim of self-

‘ def;:nse when the actor used ‘r"nore force than, in hindsight, was actually |
needed, but that he felt he needed to usé at the time based on the |
conditions as they appeared to him. If this is fhe rationale, then the “aét on
appearances” instruction appears to directly contradict the standard
“lawful use of force instruétion” because that instruction requires that the

force used be not more than was necessary. If these instructions are



contradictory, then the “act un appearances” instruction should be
abandoned.

If thése instructions are not contradictory, and the “act on
appearanqu” instruction simply restates the subjective uomi)onent of our
law of self-defense, then the instruction is superﬂuous and unnecessary
and should again, be abandonéd The most compelling reason to abandon
the “act on appearances” instruction, however, is that it seems it is very
difficult to use it without running afoul of a large bddy of self-defense
case law.

- In fairness to defense counsel, the ‘.‘act on appearances” instruction
is a WPIC instrucﬁon. (WPIC 17.04). As such it was drafted and,
presumably, given lche stamp of approval by the Washington Supreme
Court Committee on Jury Instructions (Chair, Hon. Patricia H. A_itken).
Why the comnﬁﬁée would give its stamp of approval to an instruction
which hgfs been harshly criticized by both the Washington Supreme Court |
in State v. Walden, supra, and Division I of the Court of Appeals in State
v. Rodriguez, supra, is not clear. What is eﬂlen more troubling is that the
comments to this WPIC, on which busy trial attorneys understandably rely
to apprise them of potential pitfalls that may accompany thé use of a
particular instruction, make no reference toleither of these cases and say

nothing about the requirement, adopted by these two cases, that this

N



instruction must be‘accorr.lpanied by a separate instructidn which defines
“great bodily harm” in a manner specific to this ihstruction. Indeed,

: _failure to separately define “great bodily harm” in a manner specific to this
instruction is, under the holdings of Walden and Rodriguez, reversiblé

-error. As such, it is difﬁcult.to criticize the attorneys and the court in this
case for using this instruction in light; of its inexplicable endorsement by
the WPIC committee aﬁd the committee’s failure to warn WPIC users that
use of this instruction is fraught with peril.

That said, under the holdings of Walden and Rbdriguez, Mr. Kyllo
was denied effective assistance of counsel where his attorney proposéd an
instruction that failed to make the relevant legal standard on self-defense

' manifgstly apparent to the average juror and which lowered the State’s
burden of disproving self-defense. Mr. stllo was prejudiced by his

~ attorney’s error because self-defense was the sole defense presented at
trial. Fuﬁher, when combined with defense counsel’s deficient
performance in closing argument, where he suggested to the jury that Mr.
Kyllo must be in fear for his life before acting in self-defense (see
Appellant s Opemng Brief), the prejudice could not be more apparent.

Mr. Kyllo is entitled to a new trial.

E. CONCLUSION




Mr. Kyllo is entitled to a new trial based upon ineffective

assistance of counsel.

RESPECTFULLY SUBMITTED THIS 28" day of February, 2007.

N - ANNE M. CRUSER, WSB# 27944
Attorney for Mr. Kyllo



