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A. INTRODUCTION

In the case of Bakenhus v. Cz'ty of Seattle, 48 Wn.2d 695, 296 P.2d

536 (1 95 6),7 this Court held that a puBlic lﬂaenéiion,rﬁvasié contractual

obligation for deferred compensation that became fixed at hiring. While
that holding did not prevent later pension modification, it mandated that
any changes creating a disadvantage to the beneficiary needed to be offset
with comparable, new advantages. In the McAllisters’ case, with the
enactment of RCW 41.26, their existing pension was modified, requiring
larger contributions. While the City of Bellevue initially paid increased
benefits as an offset to the increased contributions, the City subsequently
terminated that benefit. It is that termination that forms the basis for this
case.

In the cases decided after Bakenhus, the courts have been rigid in
their adherence to the Bakenhus principles. This Supplemental Brief
addresses the Court of Appeals’ departure from those principles. The
McAllisters are asking this Court, once again, to reaffirm the Bakenhus
holding.

B. ASSIGNMENTS OF ERROR

The Court of Appeals was incorrect in holding that McAllisters’

~ rights to limited contributions toward their pension under RCW 41.18

could be increased without a corresponding increase in benefits.
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C. STATEMENT OF THE CASE

1. Statement of Facts.

As the Court of Appeals indicated, the facts are not in dispute:
David and Ken McAllister were hifed by the Bellevue Fire Departmént in
1965. At the time of their hiring, their pension costs and benefits were
covered by RCW 41.18, hereinafter referred to as the “1955 Act.” Under
that system, every fire service member contributed six percent (6%) of
their basic salary to the pension fund. At retirement, they received
benefits computed at fifty percent (50%) of the basic salary of the rank
held at retirement. To this formula, there was an exception: For those
individuéls in the rank of Chief and Deputy Chief, their contributions were
capped at six percent (6%) of the lesser saiary of Battalion Chief. Because
of the capped contribution, their pension benefits were also capped at fifty
percent (50%) of the lesser Battalion Chief’s salary.

In 1969, the legislature passed the Law Enforcement Officers’ and
Firefighters’ Retirement System, RCW 41 .26, (“LEOFF”), and the
McAllisters became members. Under LEOFF, contributions were also set
at six percent (6%) of basic salary and retirement benefits were equal to

fifty percent (50%) of basic salary. Under the LEOFF definition of basic

salary however, there was no cap at the Battalion Chief level.
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While LEOFF’s enactment gave the McAllisters a new pension

system, it did not terminate their rights under the 1955 Act. To the

7 corﬁ?rany LEOFF preser;\fed their 1955 Act fights 7(7:on'1plertely,' as thoﬁgh

they had not become members of LEOFF. At retirement, the benefits that
the McAllisters were entitled to under each system were compared. If the
benefit under the 1955 Act was larger than the LEOFF benefit, they were
entitled to the 1955 Act benefit. To the extent LEOFF was larger, they
were entitled to that benefit. On thé benefit side of the pension
calculation, the Bakenhus mandate was preserved. On the contribution
side, however, Bakenhus was ignored and the McAllisters’ contributions
were increased.

After March 1, 1970, the effective date of LEOFF, the McAllisters
had six percent (6%) withheld from their full salary as their pension
contribution without regard to the preserved contribution cap at the
Battalion Chief level. It is this increase beyond the preserved, capped
level required by the 1955 Act, without a corresponding 1955 Act benefit,
that violates Bakenhus and brings this case to the Court.

| D. ARGUMENT

In the landmark case of Bakenhus v. City of Seattle, 54 Wn.2d 695,

296 P.2d 536 (1956), the Court set forth the rules that Washington has =~

followed in analyzing public service pension legislation and modifications
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to existing pensions. In part, Bakernhus held that a pension is not a gratuity
but a contractual obligation to pay deferred compensation. It is from this
contractual foundation that modifications or changesrin pénsioﬁ fégisiéﬁdh
affecting existing participants must be examined.

The Bakenhus court cited with approval the California case of
Allen and Alger v. City of Long Beach, 45 Cal.2d 128, 287 P.2d 765
(1955), where one issue was whether the contribution rate toward an
existing pension system could be increased. Addressing that issue, the
court held:

Such modifications must be reasonable, and it is for

the courts to determine upon the facts of each case what

constitutes a permissible change. To be sustained as

reasonable, alterations of employees’ pension rights must

bear some material relation to the theory of a pension

system and its successful operation, and changes in a

pension plan which result in disadvantage to employees

should be accompanied by comparable new advantages.
[Emphasis added.]

The cases that followed Bakenhus continued to adhere to its
holding, requiring any amendment causing a disadvantage to be offset
with a comparable advantage. See Dailey v. City of Seattle, 54 Wn.2d
733, 344 P.2d 718 (1959); Eisenbacher v. City of Tacoma, 53 Wn.2d 280>,

333 P.2d 642 (1958); Eagan v. Spellman, 90 Wn.2d 248, 581 P.2d 1038

(1978); Tembruell v. Seattle, 64 Wn.2d 503, 392 P.2d 453 (1964); Bates v.

City of Richland, 112 Wn.App. 919, 51 P.3d 816 (2002).
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The Court of Appeals began its analysis with an incorrect reading
of the LEOFF statute, wherein it holds (at paragraph 3) that the
McAllisters became members of LEOFF , “to the exclusion of ény pension
system under any prior act.” The cited section states: (RCW
41.26.040(1).)

The Washington law enforcement officers’ and fire
fighters’ retirement system is hereby created for fire fighters
and law enforcement officers.

(1)(a) Notwithstanding RCW 41.26.030(8) and
except as provided in subsection (1)(b) of this section, all fire
fighters and law enforcement officers employed as such on or
after March 1, 1970, on a full time fully compensated basis in
this state shall be members of the retirement system
established by this chapter with respect to all periods of
service as such, to the exclusion of any pension system
existing under any prior act except as provided in subsection
(2) of this section.

It is the exception contained in subsection (2) of RCW 41.26.040,
not referenced by the Court, that assures that Bakenhus is legislativély
incorporated. RCW 41.26.040(2) states:

(2) Any employee who has made retirement contributions
under any prior act shall have his membership transferred
to the system established by this 1969 amendatory act on
March 1, 1970: PROVIDED, HOWEVER, That for
purposes of employee contribution rate, creditability of
service, eligibility for service or disability retirement, and
survivor and all other benefits, such employee shall also
continue to be covered by the provisions of such prior act

which relate thereto, as if this transfer of membership had
not occurred, Upon retirement for service or for disability,
or death, of any such employee, his retirement benefits
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earned under this act shall be computed and paid. In
addition, his benefits under the prior retirement act to
which he was making contributions at the time of this
transfer shall be computed as if he had continued to be a
member of the retirement system covered thereby and these
benefits, including survivor’s benefits, offset by all benefits
payable under this act, shall be paid to him by the county,
city, town or district by which he was employed at the time
of his retirement.'

The néed to comply with the Bakenhus decision is well
documented in the legislative history. In the case of Mulholland v. City of
Tacoma, 83 Wn.2d 782, 522 P.2d 1157 (1974), as follows, the court
quoted the debate from the House floor:

Representative Kuehnle stated on a point of inquiry
as follows:

This new law will transfer present members
of police and firemen pension systems into
the new system without any choice on his
part. I wish you would clarify for me how
his rights under the existing systems will be
protected. House Journal 1477 (1969).

Representative Richardson responded:
It is the intent of the legislature that presently

employed police officers and firefighters,
now covered under chapter 41.20 and chapter

! The Court of Appeals later recognizes this (paragraph 17), wherein it states:
As the Washington Supreme Court noted in Mulholland v. City of
Tacoma, 82 Wash.2d 782, 522 P.2d 1157 (1974), RCW 41.26.040(2) was, in

——e o effect, a codification of the decision in Bakerhus. In Mulholland; the Court-held ———— -

that the purpose of RCW 41.26.040(2) is to ensure that a firefighter who retires

under LEOFF will not suffer any diminution in the benefits that would have
been available if LEOFF had not been enacted. [Emphasis added.]
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OF McALLISTERS -6



41.18 RCW who are to have his membership
transferred mandatorily from those existing
acts to Engrossed Substitute Senate Bill No.

74 (LEOFF), will have all the rights and all_
benefits preserved completely as now
provided by those prior acts. House Journal
1477 (1969). [Emphasis added]

Finally, to the extent there was any question of what was intended

by the legislature, Governor Evans’ explanation of his partial veto at the

time of signing was clear. He stated:

... This bill creates a unified statewide retirement system for
law enforcement officers and fire fighters. It is one of the
significant accomplishments of the 1969 legislature and I
heartily endorse the purposes of this legislation . . .

Sections 28 and 29 of the act contain amendments to
the existing firemen’s pension system. The intent of section
32 is to permit all firemen who are employed prior to
March 1, 1970, the effective date of the new pension system,
to participate in the benefits of the existing firemen’s pension
system. However, as drafted, section 32 will actually allow
persons who become firemen subsequent to March 1, 1970,
to participate in the benefits of the existing firemen’s pension
system. This is in direct conflict with section 4(1) of the bill,
which specifically excludes all fire fighters employed
subsequent to March 1, 1970, from any pension system
existing under any prior act.

In order to conform section 32 to the clear intent of
this legislation, I have vetoed two items in that section to
make clear that firemen employed subsequent to March 1,
1970, will not participate in the existing firemen’s pension
system.

The remainder of the bill is approved.*

% See Appendix A
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While McAllisters believe their transfer to LEOFF was not to the
exclusion of the 1955 Act based upon the statute, the history and the
governor’s remarks, because the Court of Appeals treated the transfer as
exclusive, if focused solely on LEOFF. In so doing, it disregarded tﬁe
original LEOFF legislation that guaranteed the séme employee

‘contribution rate. Without any suppprting authority, the coﬁrt held:

The first version of RCW 41.26.040(2) that was
enacted on July 1, 1969, did not change the contribution
rate. RCW 41.26.040(2) provided in pertinent part that:

. . any employee who has made retirement
contributions under any prior act shall have his
membership transferred to the system established by this
1969 amendatory act on March 1, 1970: PROVIDED,
HOWEVER, That for purposes of employee contribution
rate, creditability of service, eligibility for service or
disability retirement, and survivor and all other benefits,
such employee shall also continue to be covered by the
provisions of such prior act which relate thereto, as if thls
transfer of membership had not occurred

But before the effective date of March 1, 1970 for
transferring membership to LEOFF, the legislature
amended RCW 41.26.040(2). This amended version,
enacted on February 12, 1970, deletes any reference to
“employee contribution rate:”

(2) Any employee serving as a law enforcement
officer or fire fighter on March 1, 1970, who is then making
retirement contributions under any prior act shall have his
membership transferred to the system established by this

chapter as of such date.
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Because the legislature amended RCW
41.26.040(2) before the LEOFF retirement system took

effect, the McAllisters do not have a right to the
_ contribution rate under the 1955 Act.> [Emphasis added.] .

Had the Court been cognizant of the continued coverage under the
1955 Act, it would not have focused on what the legislature did, but rather,
what was permissible under Bakernhus. Under the Court’s analysis, the
McAllisters have gone frorﬁ a limited contribution in exchange for a
limited benefit to an unlimited contribution in exchange for a limited
benefit. There is thus a disadvantage with no corresponding advantage.
This violates Bakenhus.

The Court of Appeals also concluded that the McAllisters received
increased benefits under LEOFF in the form of medical coverage and
survivor’s benefits as an offset to their increased contributions. While this
is so, it is an apples/oranges comparison. All fire service employees
became part of LEOFF and received the additional benefits. Yet for the
rank of Battalion Chief and below, they paid six percent (6%) of their
salary as a contribution toward their pension and also received fifty -

percent (50%) of their actual salary as 1955 Act benefits. Those above the

3 It is clear from Bakenhus that public pension participants have a right to the pension
existing at the time of hiring. A corollary to that right must be that if a new pension

enactment. Amendment thereafter would be controlled by the Bakenhus analysis. The
McAllister opinion never addressed that analysis, nor provided any authority to the
contrary.
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rank of Battalion Chief did not. For those individuals, after 1970 they
similarly paid six percent (6%) of their full salary, yet they are being
restricted to a limited benefit under the 1955 Act eiqural to ﬁft'y'péré'éﬁt
(50%) of a Battalion Chief’s salary. As such, if a comparison is to be
made, it must focus on what comparable advantage occurred under the
1955 Act as an offset to increased cbntributions, not on what was received
under LEOFF.
E. CONCLUSION

An increase in the contribution amount toward one’s pension is a
disadvantage. It must be accompanied by a comparable advantage, or
Bakenhus and its progeny are violated.

The McAllisters, having attained the ranks of Deputy Chief and
Chief, had a contractual right under the 1955 Act to receive a limited
benefit based upon a limited contribﬁtion. When LEOFF was passed, both
the statute and the available legislative history indicated that all righfs and
benefits under the 1955 Act would be preserved completely, which
included the coqtribution rate. Pension members under the 1955 Act were
to be treated as though they had never transferred to LEOFF.

Had the above dictates been followed, logical analysis would

require that after March 1, 1970, pension costs and benefits would be the
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same as before March 1, 1970. However, they were not. Deputy Chiefs
and Chiefs, like the McAllisters, were contributing six percent (6%) of
their full salary, not the capped contribution required by the 1955 Act.

The reason the contribution rates changed for members above the
rank of Battalion Chief was because of the different definitions of basic
salary contained in the two Acts. Those definitions, both applicable,
controlled the single contribution rafe. Those definitions were
irreconcilably inconsistent.

Because of the statutory language contained in RCW 41.26.910
(now RCW 41.26.3902), any conflict between LEOFF and other laws
requires that the LEOFF legislation be controlling. As such, the
inconsistent definitions of basic salary contained in the two Acts would be
controlled by the LEOFF definition contained in RCW 41.26.030(13). In
fact, this is what occurred from March 1, 1970 on the contfibution side,
i.e., ranks above Battalion Chief coﬁtributed six percent (6%) of their
actual salary, using the LEOFF definition and disregarding the 1955 Act
definition. Consistently, the same definition of basic salary must be used
on the benefit side. The offsetting advantage is a 1955 Act benefit

computed without the cap at the Battalion Chief level.
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RESPECTFULLY SUBMITTED this 12® day of September, 2008.

&S

Hans E. Johnsen, WSBA 6662\’1
Attorney for McAllisters
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