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A. SUMMARY OF ARGUMENT.

In light of Paul Moore’s seriousA meﬁtal iliness and marginal
competency, the trial court failed to protect his right to due process
of law at his civil commitment trial by permitting his aﬁomey to
stipulate to the majority of the case against him without inquiring
into whether Mr. Moore understood he was essentially égreeing to
| the accuracy and veracity of the prosecution’s case. Furthermore,

Mr. Moore was denied effective assistance of cdunsel based on ﬁis
attorney’s fundamental lapse in advocacy.. Finally, by failing to
require the prosecution prove Mr. Moore was likely to cofnmit a
~sexually violent offense iﬁ a reasonably foreseeable time, the court
deprived him of his liberty based un unacceptably vague -

predictions of future dariéerodsness, in violation of his right to due

process of law.

B. - ASSIGNMENTS OF ERROR.‘

| 1. The court denied Mr Moore due procéss of law by failing
to ensure he understood that he was waiving his right td confront
and cro'ss-exami‘ne the majority of the State’s evidence against

him, in violation of the Fourteenth Amendment and the Washington

Constitﬁtion, Article 1, section 3.



2. Mr. Moore was denied effective assistance of counsel by
his attorney’s fa'ilu’r_e to act as an effective advocate, contrary to the
Fourteenth .Am'e'n‘dment and Article 1, section 3 of the Washington

""GOﬁ"st.itt'jtibﬁ%?"f SRR |

3: By refusing to 'require the prosecttion broye»tMr. Moore

would commit-a sexually violent offense within the reasonably
“foreseeable fUtu?'”‘ri'é:i‘FtHé'vc‘:d(i’ﬁ'Yde'ﬁi‘éd“"M'rf-f"Mbd’r'éfd'ﬁé‘ process of law
as protected by thé state ard federal constitution:

C. ISSUES PERTAINING TOASSIGNMENTS OF ERROR.

1. Principles ofidue process areflexible and require a-
proceeding is fﬂ'ﬁdé‘fﬁént‘éllyfféiff based ‘on'thé particular facts of the
case. As a mafte of due process of law, an accused pérson in a
séxué'll'y-vidléﬁt,*p‘re“‘dé'tb’f (SV P) proceeding is' guaranteed the right
to 'cross-examine wftn‘esses and test the acclisations against him.
In the case at bar, even'fﬁéﬁ@h‘}il\ni‘*.'Modféﬁfﬁéﬁ'i'ié'zldﬁg history of
marginal competence and & doéumented difficlity understanding

‘compléex concepts‘;'-'th'"é‘incouft' accepted without inquiry'a wide-
ranging stibullatidh to the bulk of the evidence in the State's case.
Did the court deny Mr. Mocre his right to due process of law by

conducting no inquiry into Mr. Moore's awareness or understanding



of his attorney’s waiver of his right to test or cross-examine the
majority of the evidence used against him?

2. An SVP detainee has the right to effective assistance of
counsel. Mr. Moore’s attorney stipﬁlated to the majority of the
evidence in the State’s casé even when the evidence was
inadmissible under the rules of evidence, Mr. Moore had expressed
doubt as to the éccuracy of some allegatiohs against him, and Mr.

Moore was not consulted as to whether he knowingly waived cross-
examination. Did Mr. Mooré receive ineffective assistance of
counsel due to his attorney'’s failure to act as an effective

- advocate?.

3. An SVP commitment is a massive deprivatioh of liberty
that may not occur absent proof that the accused perso'n is likely to
be dangerous in the future. In the caée 'ét bér, the Sféte did nof_ :
demonstrate Mr. Moore waé likely to cdmmit avsexually violent |
offense in .theA -féasonably foreséeéble futﬁre. Does the vfailplre. to
require the prosecution to prove the likelihood 6f futuré"
dangerousness withip_a reaspnably_foreseeable time undérrniné
| the right to due process of law in light of the substanﬁal intrusion

into Mr. Moore’s liberty and the imprecise nature of the requirement

of future dangerousness?



D. STATEMENT OF THE CASE.

Paul Moore has suffered from mental health problems

- throughout his adult life. In 1985, he committed first degree rape

-'wh'i'lé"”étméd’With# a‘knife. CP 26 (Findings of Fact;‘attached as

Appendix A). His compe‘téncy to stand trial was questioned and he
‘was ultimately found competent; CP 35/(Stipulated Facts, attached

"+ g&'AppendixB). He laterexplained that he committéd‘the crime

" becalise'he was horigless and desperate and thought he should

| ‘go'to jail: Ex.'6; p. 39-41. "Mr. Moore has hot'been feleased from
piison since this 1985 incident.

While ih prison, Mr; ..Moore.fwas been accuséd of attempting
~ to assault; éith’e’r"'phV‘sibéllV or séxually, several prison employees
- or therapists.” CP 35-387(Stipulated ‘Facts): He was found
~ incompeteént to stand-trial for allegations of cf:"us‘tddiél éss”ault with
‘sextial motivation in1994. CP 37. In'2005; he-was foiifid not guilty
of indecent liberties by forciblé compllsion for a'lleéé‘dly"grabbing
his DOC the’répiét; 12/21/05RP 2;" Exs. 7-10.

The State filed an SVP petition in-2002 and the court held a

competency hearing. 9/20/02RP 2; CP 21853, Dr. Lee Gustafson



evaluated Mr. Moore at the court's request and concluded he was
marginally competent. 6/21/02RP 4, 7; 9/20/02RP 9-10. Dr.
Gustafson warned that Mr. Mooré’s competence ebbed and flowed
over time. 9/20/02RP 9-1 0; 15. The court found Mr. Moore
competent to stand trial but noted it may not “always be vthe case”.
that he remains competent. Id. at 15.

Judge George Bowden presided at Mr. Moore’s non-jury
SVP commitment trial. Defense counsel stipuléted té the
~ prosecution’s fact witnesses and psychological evidence. CP 34-
42. The State called a .single witness, Dr. Richard Packard. Mr.
Moore did not call any witnesses but offered a written evaluation by
a psycho’lbgist who con;:lu_ded Mr Moore was bdfh mentally i_II and |
}likely to commit sexually violent offenses in the future. Ex. 14. The
defense experf argued Mr. Moore was better suited for civil
commitment under chapter RCW 71.05, thel méntal health
commitment pro_ceedings,.than an SVP commitm—‘ent.. Q

The trial court found Mr. Moore het the criteria for SVP
commitment and ordered him cémmitted indefinitely. CP 32-33.

Mr. M‘oore timely appeals. CP 3-14.

' The verbatim report of proceedings (“RP”") consists of seven volumes of
transcripts and will be referred to herein by the date of proceeding followed by the



E. - ARGUMENT.

1. BY RELYING UPON STIPULATED
EVIDENCE WITHOUT DETERMINING
WHETHER MR. MOORE WAIVED HIS RIGHT
- TO CROSS-EXAMINE THE STATE’S
L WITNESSES OR TESTIFY:ON HIS:OWN
BEHALF, THE COURT VIOLATED MR.
MOORE'S-RIGHT. TO DUE: PROCESS OF

. LAW

a The court must ensure the accused Qerson is

| accorded" fundamentallv farr trlal proceedlng_ .The Sixth

Cb syt i (, o

Amendment to the federal constltutlon and Artlcle l sectron 22 of

| the Washlngton Constltutlon guarantee cnmlnal defendants the

rlghts to counsel trlal by jury, and confrontat:on of adverse

“ wrtnesses State V. Smlth 148 Wn 2d 122 131 59 P 3d 74

(2002) Although the sexually vrolent predator statute rs conS|dered

; ,,;. .

crvrl in nature rt mherently lmpllcates an rndrvrdual s fundamental

" rnterest in I|berty and thus requrres many of the procedural

protectrons afforded cnmmal defendants See In re Detentron of

‘Young 122 Wn 2d 1 48 857 P 2d 396 (1 993) (due process
protectlons of cnmmal cases apply where SVP statute indicates

srmllar standards) see also In re Detentlon of Halqren 156 Wn.2d

795, 809, 132 P.2d 714 (2006) (holdlng that same “constitutionally

page number.



prescribed unanimity requirement” as required in criminal cases
applies ’_to SVP proceedings); RCW 71.09.050 (granting accused in
SVP proceeding rights to attorney, expert witnesses, and 12-
person jury); RCW 71 .09.060 (requiring State to prove SVP
allegations beyond a reasonable doubt and “unanimous jury”).

The right to due procese of law condemns the deprivation of
'individual iiberty without adequate procedural protections.
“Freedom from bodily restraint has alwéys been at the core of the
liberty protected by the Due Process Clause from arbitrary

governmental action.” Foucha v. Louisiana, 504US 71, 80 112

S. Ct. 1780, 1785, 118 L. Ed. 2d 434 (1992) U.S. Const. amend
~ 14. Physical conﬁnement ina mental institution entails a “massive

curtallment of liberty.” Vltekv Jones 445 U.S. 480, 491-92 1 00 S.

Ct. 1254, 1262—63, 63 L. Ed. 2d 552 (1980). An individual's Iiberty "
interest is fundamental in nature and due process protections

apply. See United States v. Salerno, 481 U.S. 739, 750, 107 S. Ct.

2095, 2103, 95 L. Ed. 2d 697 (1987); In re Detention of Thorell,
1149 Wn.2d 724, 72 P.3d 708 (2003); U.S. Const. amend. 14;

Wash. Const, Ar, I, section 3.

The constitutional right to procedural due process therefore

requires, at a minimum, the right to counsel, to cross-examine



. witnesses, and to present witnesses at a civil-commitment trial.

Specht v. ‘Patterson, 386 U.S..605, 609-10, 87 S.Ct. 1209, 18

L.Ed.2d 326 (1967); see In re Detention of Stout, . Wn.2d _, 150

P.3d.86,,2007.Wash LEXIS 1, *18-20 (2007):(“ample -Qpportuhity
to cross-examine” witness at pretrial deposition satisfies due
process in-SVP, proceeding). Additionally, Mr. Moore has a due

process right.to,the same procedural. protections.afforded to

- ,in\./ol_umta\ryi__mgntg_l- committees... Baxstrom v. Herold,. 383 U.S. 107,
110-11, 86 S.Ct. 760, 15-L.Ed.2d 620(1 966); RCW
71 ;05,2-oo(=i )(d);-RCW 71,05.250(2); RCW 71.05.310 (right to
cross-examine witnesses; at c.ov_r,‘-,nmitm.ent: hearings).

.The-right to co.n,frént and'-ccoss.;examinei;witnxesses is a
“bedrock procedural guarantee’.of a ‘fa,ir,,,tr:iial...:;-,G»rawfor.d V.
Washington, 541US3642 124 S:Ct. 1 3;5-4,;. 1 58L Ed. 2d 177
(2004).- According to Crawford;:the o.ppbrtu_r)ifyto. cross-examine
anadverse witness is necessary 1o determining the reliability of
testimony, implicates thef:fundame__nta._!, _faifness -of the trial;, and may
significantly affect the integrity of the fact-finding process. Id: at 42,
51, 54. While the Sixth Amendment right to confrontation does not
govern an SVP civil commitment trial, the underlying principles of

that constitutional provision shape the due process rights that must



be afforded to a person facing indefinite and life-long custodial
confinement. Stout, 2007 Wash. LEXIS at *16-17.
Due process is a flexible concept, and what is fair depends

on the particular context. Morrissey v. Brewer, 408 U.S. 471, 481,

92 S.Ct. 2593, 33 L.Ed.2d 484 (1972), Stout, 2007 Wash. LEXIS at
*18; Young, 122 Wn.2d at 46. Determining the appropriate level of
procedural protection requires balan'cing the interests of the
individual and the government. The court 'must consider the
following factors: (1) the pfivafe interests affected, (2) the risk of
erroneous depﬁvétioh of that interest through the procédures used,
| (3) the probable value, if ény, of substitute procedural safeguérds, '
and (4) the govemmént’s obj'evétives and interest, including the‘
burdens entailed by additional or different procedufal rédUirements.

Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 47 L.Ed.2d

18 (1976); Young, 122 Wn.2d at 43-44.

b. Mr. Moore has a significant interest in receiving

heightened procedural protectidns in an SVP commitment trial.

There can be no dispute that Mr. Moore has a significant liberty
. interest at stake in an S\(P'commitment trial. Stout, 2007 Wash.
LEXIS at *18. Accordingly, the first Mathews factor “weighs

heavily” in Mr. Moore’s favor. id.



In Stout, the Court rejécted the claim that conducting an
SVP commitment trial wﬁhout actual physical confrontation of a
proseéution witness violates due process. Id. at *22. However, the
.Stout (;;30urtg:egggg§§§lngjimi:tv,ed;a.,its ruling to the-due process required
‘when the S_V_E detainee'’s attorne_y,h_a_s already “achieved” cross-
.examination of the witness. Id:.at*15n.9. In Stout, defense
: 'CQu.n.se.l;.~cro\ss:exam§ned.rthe«:\abse..nt witness.in two-recorded
_depositions, one of which was videotaped. Id. at *14: The witness
-,refu;sed-fo travel from Michigan:to the vWaéh_ihgto,n trial and her
deposition testimony was:admitted in her absence. -Since Stout
had ..\ful‘_la,-and--effectjve.croés’-examinatiqn; as well as the. d,pportunity
to review the.recorded testimony with: éouns.el -and discuss
inéonsisteneies,- »»th_e:;court»-gru,l,.,ed,%thatg.the procedural: prote_cﬁons in
blac_:e ‘were adequate to ensure a-fair proceeding: Id.-at*19-20.

In the case at bar, defense’ cjounsel;:_ar'ld the proéecutor
presented the court with Stipulated Facts and Exhibits. CP 35-42;
CP 258-62-(Exhibit.list)..-Mr.-Moore-did not:sign: the stipulation or

otherwise indicate he understood the stipulation.? .

2 Some months before trial, defense counsel filed a motion withdrawing
Mr. Moore's previously asserted request for a jury trial after consulting with Mr.
Moore. CP 207-08.

10



While a trial predicated upon stipulated facts is a perfectly
permissible procedure, by stipulating, the accused person forgoes
the opponﬁnity to confront and cross-examine the witnessés whose
téstimony is stipulated. The party cannot challenge the witness'’s
veracity, d‘ocument inconsistencies, o_rjudge the witness’s
demeanor. Stout, 2007 Wash. LEXIS at *20 (noting that
confrontation is valuéble procedure, as it exposes inconsistencies,
explores witness’s véracity, and grants fact-finder opportunity to
observe demeanor).

in the case at bar, before accepting the stipulated facts, the
court did not explaih to Mr. Mqore that he was waiving his right to :
cross-éxamine the numérous witneSseé by stipulating to their. .

. descriptipn of his behaVior on prior 'océésiqns. The court a{lso did

- not conduct any inquiry as to Mr. Moore’s knbwihg, intelligent, and

- voluntary waiver of his right to cross-examine the witnesses or to
testify on his own behalf. While there is no strict rule mandating
éuch formal permission, the court must inéuré én SVP detaiﬁee
receives'due process 6f law based on the pérticular facts of the -
case. Accepting the wide-ranging $tipulétion absent any assurance

that Mr. Moore understood this sﬁpulation results in a substantial

11



risk that Mr. Moore unknowingly waived this bedrock procedural

protection.

¢. Due'to Mr. Moore's documented :mental health

-+ issues) the ‘eourtimproperly: accepted the stipulated: facts without

any inquiry.of Mr.-Moore.. The risk-of erroneous deprivation of Mr.

Moore's right to a fair trial is farv"greater'th,an' in Stout: - Not only did
#Stout’s attorney cross<examinethé ‘'one witness:whose 1te§timony
was ‘presented by videotaped depositionon two occasions, Stout
did not have a Iong-terrh histomry of ma’rg’inal'c'érhp'etency-fo stand
trial that ?ebbéd:‘-and ﬂ6Wed»co"n_fa weekly basis or asignificant
- inability to understand and-perceive events.
~ Inthe case‘at bar; the court-conduicted a competency
- hearing‘at Mri'‘Moore’s at’torn'ey’-s‘-- request.: CP 21416 ‘Mr. Moore

 had'been previously féﬁhd"-i‘hcbmp*etén't"fto stand trial'and had his
competency qi;?l:estioned.--and evaluated on‘numerous occasions.
- CP -?35338r-'(v8tip0latédf“Fiai’ci’:t's:).i

At the competency hearing, psychologist}ﬁDr, ‘Leé Gustafson

explained to the court that Mr. Moore's competency “varies
substantially week-to-week," and his condition today does not
mean it will remain the case. 9/20/02RP 9-10; Supp CP _, sub.

no. 34 (Psychological Evaluation), p. 4 (“Over time it has become

12



clear to those familiar with Mr. Moore that he does indeed have a
psychotic illness that renders him legally incompetent at times.”).
Dr. Gustafson had évaluated Mr. Moore on several ;Srior occasions
and at times 'had found him incompétent to stand trial. 9/20/02RP
5. |
In a written evaluation filed with the court, Dr. 'Gustlafson,

explained that Mr. Moore was “r'nvarginally dompetent.” -Supp CP __,
sub. no. 34 (Psychological Evaluation), p. 5. His competency was
affected not only by .his mental iliness, but also by his isolatibn
during years of solitary confinement. Id. at 4. His cognifive
problems caused him trouble in relating to pebple and dealing with
new situations, including difficulty beingina courtfoom setting. Id.

| At trial, Dr. Packafd testiﬁéd that Mr. Moore suffered from
- grossly _disorgan.ize‘d thought, occasionally Catatonic behavior,
disturbéd interpersonal relations, and régressed behavior.
3/7/06RP 89-90, 93. His psychotic behavior fluctuated, but |
contained charactérisﬁcs of schizophrenia, mood disordef, and
schizo-affective disorder. 3/7/06RP 90.

Dr. Pa‘ckard’s trial testimony and the stipuiated exhibits offer

e_xamples of Mr. Moore’s inabilify to understand basic concepts.

For example, as part of an intelligence assessment, Dr. Packard
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asked Mr. Moore to explain what he:thinké the saying, “all that
glitters is hot gold” means. Mr. Moore replied, “ don’t know, -

something about Led Zepplin buying a stairway to heaven, | don'’t

© know:! Ex.6,p. 52

Mr. Moore’s answer does not appear to be an effort at

-~ humor. When_ -asked:to name things-he was afraid of, Mr. Moore
1 said; “cold weather-::.:pain.. . .-hideous looking:robots; yeah, |

,guessv-fhatﬁs all.” Id.-(ellipses in.original).. - -

-+~ When asked: about: possible:sexual:activity within his family,

Mr.:Moore .describ‘ed ‘having sex with-his mother; yet:when pressed

" fordetails, he revealed that when he shook his mother's hand and
~ she:made an “ahh’:sound, he thought the exp'e_rience;»Was sexual to

~her. id-at 37-38... & -

 “~. - When a person-is-not.competent:to stand:trial for criminal

' charges, the:Legislature requires heightened procedural:

protections before:those-criminal allegations:may -be:used as the
basis of.an.SVP. commitment:. RCW..71 .-09;-060(2.)-directs a trial

court to conduct rigorous testing of accusations underlying an SVP
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petition when the detainee has been found incompetent to stand
trial for the underlying criminal charges.’

In light of the well-documented history of Mr. Moore's
difficulty understahding legal proceedings or assisting his attorney,
and his difficulty understand'ing concepts that réquire any degree of
complex thought or worldliness, the court should have taken

‘measures to insure Mr. Moore understood the nature of the rights

he was waiving. Instead, Mr. Moore essentially stipulated to the

case against him.

SRCW 71 .09.060(2) provides that when the State files an SVP petition
for a person who has been found incompetent to stand trial and is about to be
released from confinement, oo : ‘

the court shall first hear evidence and determine whether the person did

commit the act or acts charged if the court did not enter a finding prior to

dismissal under RCW 10.77.090(4) that the person committed the act or

-acts charged. The hearing on this issue must comply with all the

procedures specified.in this section. In addition, the rules of evidence

applicable in criminal cases shall apply, and all constitutional rights -
available to defendants at criminal trials, other than the right not to be _
tried while incompetent, shall apply. After hearing evidence on this issue,
the court shall make specific findings on whether the person did commit
the act or acts charged, the extent to which the person's incompetence or
developmental disability affected the outcome of the hearing, including its
effect on the person's ability to consult with and assist counsel and to
testify on his or her own behalf, the extent to which the evidence could be
reconstructed without the assistance of the person, and the strength of
the prosecution's case. If, after the conclusion of the hearing on this

issue, the court finds, beyond a reasonable doubt, that the person did

commit the act or acts charged, it shall enter a final order, appealable by

the person, on that issue, and may proceed to consider whether the
person should be committed pursuant to this section.
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. fecord.” Ex. 6, p.59. Indeed

- While the prosecution’s single witness, Dr. Packard, was
cross-exarﬁined, his two written evaluations were admitted as
stipulated exhibits, and thus were subs‘tantiveevidence. Exs. 11,
12.. Stipulated Exhibit 6 included a cover sheet, admitted as

'+ substantive evidence, documenting the prosecutor’s belief that Mr.
- Moore het all criteria for commniitmerit. Ex6 Additionally, the
: --',:-"stipulate'd“fa‘etsi"includéd“’deté'iléd‘déﬁci"ib’ti"éﬁé‘bf‘él]é’cja“ﬁﬁns from
- witnesses in other crininal casés; eveii whére Mr. Mdore hed ndt |
been convicted. CP 34-38.
In his conversation with Dr. Packard, Mr. Moore stated, “|
feel | didn’t fully do most of the sexual offenses that are on my

ir. Mogre had been found

mpétent to stand trial in a pnorcase bu thesubstance of the

mltted wuthout any

the’source of the SVP
~petition.

' Mr.. Moore suffered from ’seriduet'-mventavl iliness that at times
.Irendé‘r:edl hiim iﬁéohﬁb-éténf t6 understand the nature of the
proceedmgs or assnst in hIS own defense ln Ilght of Mr. Moore's

i

documented hlstory of suffermg from severe mental illness that

- 16



varied in how débilitating it was, the court's failure to inquire into
whether Mr; Moore understood the nature of the stipulation
represents a significant diminishment in the procédural process
required to protect Mr. Moore'’s signiﬁcant liberty interest at stake in
the trial.

* The State’s intefest in speédy and low-cost ecommitment
trials cannot. trump the véry important right to cross-e*amine
witnesses or to contest the veracity of evidence given' Mr. Moore's
limited reasdning and analytic skills. In his interview with Dr.

- Packard, Mr. Moore complained that his actions had ‘been .‘
misunderstood in his prior criminal cases. Ex. 6, p. 59. Mr. Moore
| complaiﬁed that he had 6ther, noh-seXUél motivés, suchasa
desire to 6btain shelter or gain accesé to materials to commit
suicide. |d. at 4 (pleaded guilty to attempted rape becéﬁse “
wanted to go to Shelton”), 6 (knev& he would be stopped by nearby
" male officer w_hen he assaulted C.S.), 39;41 (committed rape o
- because Ijving on street and thought “why not bé in jail”); 59-60
(dénied attacking counselor sexually). His admissions to “sexual
activity” are of dubious value, given his explanation that sexual
acti\iity may consisf of a handshake and his low-level ability'to

understand concepts that entail any sophisticafion.
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Finally, the value of further procedural safeguards is plain.
By taking steps to guarantee Mr. Moore understood that he was
giving up the right to cohfr‘ont and cross-examine witnesses, and
' Was agresinig to the admission of otherwise inadmissible
pSychoIogicaI evaluationé, the court could simply and readily |
document Mr. Moore's 'compreheri‘s‘ibnc of the fundamental
- procedurés thathewasaffordedwhenhefaced ‘alifeslong
depiivation of iberty.

 Bécaiuse Mr. Moore contésted the validity of his prior

convictions and the ﬁndé"rlyi'ﬁ”‘g"":”a"'c":"éu“s'atidﬁ’s" and since he had
limitéd"ability to Underétand the procesdings: the 6ourt'should not
have mérely ‘stood by while’ stinsal stipulated-to'the ¢ase. -
"Mé“réoVé'r',“*’Mi‘:’“"’Mddi‘é*héd been ‘acquitted of a‘recent'and serious
allegation of indecaRt ibertiss witt farsible corpulsian but the
" testitriony 6f four Witriesses from that trial was'admittéd by
stlpulatlon EXs.! 7-10. MfMoste'had beén found incompetent to
stand trial for the"1399’0*cd's;fbdié’lwa‘é"s"éUlt allegations-and yet the
court“a'dmittéd by stipulation not only the underlying allegations but
also’ statements Mr. Mooré bu’rpo’rtedly made regarding those
allégations; without accuntiri for is difiished mintal state at

‘the time of that offense.
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In sum, further procedural protections were necessary and
not unduly burdensome to provide Mr. Moore with the fundamental
fairness required in the case at bar. The court’s failure to conduct
any colloquy before accepting and relying upon the stipulated facts
- and exhibits denied Mr. Moore his right to due process of law.

2. BY FAILING TO CHALLENGE THE STATE’S
EVIDENCE, MR. MOORE WAS DEPRIVED
OF EFFECTIVE ASSISTANCE OF COUNSEL

a. Mr. Moore had aright to effective assistance of

counsel. A person facing commitment under the sexually violent
predator laws maintains the same right to effective assistance of
counsel as held by a defendant in a criminal case. Stout, 200_7
Wash. LEXIS at *30; RCW 71 .09.050(‘1“.). | |

The appellate court reviewin.gv a claim of ineffective
| assistance of counsel mqst ask (1) was the attorﬁey’s pérformance
beldw objective standards of réasonable representation, and if so, |

(2) did counsel’s deficient performance prejudice the respdndent.

Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984); Stout, 2007 Wash. LEXIS at *30. An attorney
renders constitutionally inadequate representation when he or she

engages in conduct for which there is no Iegiﬁmate strategic or’

tactical reason. State v. McFarland, 127 Wn.2d 322, 335-36, 899
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P.2d 1251 (1998). A decision-is not tactical or strategic if it is not

reasonable. Roe v. Flores-Ortega, 528 U.S. 470, 481, 120 S.Ct.

1029, 145 L.Ed.2d 985 (2000); see also Wiggins v. Smith, 539 U.S.

#510,123 S.Ct. 2527,:2535, 156'L..Ed.2d 471 (2008) (“[t]he proper
‘ measure‘_of attorney performance remains simply réas‘onableness
' uh’deir_pr‘e\/éilih‘gj‘ f_’;if}jr:ofe's"‘éib'nQI‘ norms,” quoting Strickland, 466 U.S.
at688) ; o e “ .
ERI --:While,f--.cbu_ﬁt,s_\‘;g'enera'lbe;p..re;'sunﬁejffc:”ounsel was effective, in
i fs“bme:-fcases;:-p‘fejudici'a’lly‘-rdeficient%'ﬁpé’rft)rmancé' is“"p‘re‘sum.ed.

‘United States v. Cronic, 466'U:S. 648,654, 104 S.Ct. 2039, 80

- L:Ed:2d 657 (1984); In.re Pers.Restraint of:Davis, 152'Wn.2d 647,
673,101 P.3d 1 (2004); In ré GAR., “Wn.App._, 2007
Wash:App. LEXIS 102:(Jan.22;:2007), @ = =

b MriaMooré'siconstitutional rightito-counsel was

- violated:because his:attorney'did:not:act:as an advocate'as

- required by:dueiprocess: The adversarial process requires both .

~ sides be','répré's',éntéalby.lattoi’-’h'éys“_-:iwho,ipe'rfb’rrﬁ as-advocates.
Cronic, 4;16 U.S: at 656; S"tfick'lan‘d,r466” U.S. at 685; see Plumlee
v. Del Papa, 465 F.3d 910, 919" Cir. 2006) (right to counsel

* includes :righf%to"“eff‘e‘ctive-advocéte”‘); When counsel does not

perform his or her function, it is the equivalent of the complete
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denial of counsel and the respondent need not show prejudice to

prevail. Cronic, 466 U.S. _at 659; Powell v. Alabama, 287 U.S. 45,

53 S.Ct. 55, 77 L.Ed.2d 158 (1932).

G.A.R, 2007 Wash.App. LEXIS 102, is an exa.mple of the
_ deprtvation of counsel due to the failure to act as an effective
advocate. The attorney in this parentat termination case appeered
in court on his client's behalf and argued that the mother's rights |
sheuld not be terminated, but did little else. 2007 Wash.App.
LEXIS 102, *2-6. The attorney did not object to any of the State’s
exhibits, including written reports from experts. The State called a
single witnees, a social worker with experienee as a mental health
therapist, 'vt/ho ‘repeatec.twhat t\e learned from others about the |
parents’ parentat deficiencie's. Lc_t at *2-3. Defense counsel asked
no questions of the State’s witness and mede little argument on the.
client's behalf. Id. at *5-6.

This Court was highly critical of the attorney’s failure to test
the evident:e relied on by the State. .lg. at *9-10. lt rejected the
State's cleim that challenging the State’s evidence mey only have
elicited more demaging information, as it is the attemeyfs job to test
“the authenticity and truth of the matters asserted in the reports and.

the witness's testimony.” Id. at *10.
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[The] attorney's: jOb 'was tfo test.the authenticity of the
reports and the accounts (much of it hearsay) related
by the State's witness. Without having these reports
or accounts put to the test, “[wje can only speculate
as to what weaknesses in the State's case-or
strengths in [the mother's] case mlght have been

-« .crevealed by competent counsel.” = ¥

Id. citing In're Dependency of J:M., 130 Wri:App. 912, 125

- P.3d 245(2005): ‘The court reversed the termination order
~ -based-on:counsel's failureto challengé the evidence
. presented by the Staté’
“In J:M.; the court confronted:a similar lack of ‘efféctive
advocacy in a parental termination 5b’fd“c’éé;dir‘f1‘g: 130 Wn:App. at

925. The attorney stiptilated o the State’s exhibits, éalled no

' witnesses, and made'little challenge to the proseciition’s ‘case. Id.

A es:imilar lack of: a‘d:voca‘cﬁy'afS'?"iHEEG AIR: and*J:M., occurred in

the case at bar.: Counselstipulated to testimony by critical

. witnesses who established Mr. Moore's priof'4dcts of sexual

- violence:: CP:34-42. ~Coufisel waived MF. Moore's right to cross-
.examine thésé"witnésse‘s--,.: andthus test'their véracity or-challenge
their-version:-of events. Counsel stipulated to the admission of two
written psychological evaluatioris by Dr. Packard, as well as a letter
from the proéecutor‘ddcdm'e‘riﬁng the Sfé’ter"stp‘inibn that all of the

statutory criteria for commitment has been met. Exs. 6, 11, 12.
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Counsel did not call any witnesses on Mr. Moore's behalf, but
offered a written evaluatiqn by a defense expert who agreed Mr.
Moore was mentally ill and likely to reoffend, but argued he shbuld '
be civilly committed under RCW 71.05 rather than RCW 71.09, as
such mental health commitments would better serve his treatment
needs. Ex. 14.

~ While such a far-ranging stipulation might not necessarily
amount to defiqient performance in all cases, Mr. Moore was in the
unusual position of having been severely mentally ill at the time the
prior events occurred. In one case, the charges were dismissed |
after he was found int:orrlhbetent"to stand trial. Competency
questions arose during almost all of the pribr préceedings. CP 35-
| _38.‘ Rather than challenge the conclusion that Mr. Moore |
committed a Sexually—violent 'aét on that prior occasion, counsel
stipulated to the admission of téstimony from the trial for that |
offense, including testimony from the complaining witness as well |
as other witnesses. CP 37; see e.q., RCW 71.09.060(2) (setting
heighténed procedural protections for person found incompetent to
stand trial). Counsel did not maAke an opening statement, despite

claiming she would, and made a closing argument that was seven |
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pages long in the transcript, as opposed to the 30 pages the
State’s attorney argued. 3/7/06RP 53; 3/9/06RP 2-38.

CounseAl entered info‘this stipulation withoutiinsuring that Mr.
'- Mo.ére understood its consequénce,s.‘r While counsel had filed
‘ __detailed motions in limine tnyjng_ te-exclude evidence such as the |

offenses for which Mr. Moore was not convicted; when the court

-+ -Iuleditheunderlying.acts and.charges admissible; counsel ceased

. mounting:any-challenge to-these allegations. - 3/7/06RP-9-49.
: GoUnseI;’sf"stipdlation-’»-inc,l,udéd'admissioms of gulilt' Mr. Moore

allegedly madt\a-*to others even though Mr. Moore was either
~ incompetent-or. of-questionable:competence at the time of these
earlier incidents:- CP 35-38 Mo,reover,-s‘-th,ere::Was- no particular
benefit to .Mr.-Mogre:in stipulating-to:disputed facts or agreeing to
- the testimony -oﬁthe.--Witnesses;againstf-him; -He could-not be

- rewarded by a-more:lenient sentence-in exchange for:sparing the

. various complaining wit_n_eésesy‘fromi.:tte,éti.fy.ing;':t.?I';He-.:-fact*that

- witnesses did not testify-would "n"ot-':m'ake it harder for:the
prosecution to prove any elements of comvmitr'nent:since the
stipulation included numerous admissions of sexually violent
conduct. Reducing fhe'potential emotibnal impact of threr victims'

testimony would not redound to his benefit, as the court’s only
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options were to order commitment or reject commitment. By
making lt easier for the prosecution to. prove its case, Mr. Moore
received no benefit other than shortening the trial. An attorney’s
role is not to make it easier for the prosecution to prove its case.
By failing to advocate on Mr. Moore’s behalf in e meaningful
fashion, Mr. Moore was denied the assistance of counsel.

c. Alternatively, Mr. Moore's attorney's performance

was deficient because she did not object to seve_ral exhibits or

insure Mr. Moore understood and waived his right to eress-examine
witnesses. The erosecutien presented much of its case through
stipulated facts and exhibiis. Some of the exhibits were admissible
" as they were certified copies ef court orders. Exs."1-5;. ER 902(d).
But Mr. Moore’s attorney did not object to the admission of Dr. |
Packard’s vwritten‘psycholovgical evaluations or the letter from the
prosecutor o'utlinin'g the prosecutor’s opinion that Mr. Moore met
the criteria for com'mitment‘ and encouraging him to etipulate toa
commitment order. Exs. 6, 11, 12. Counsel agreed to the
admission of trial transcripts from a Piefce Ceunty criminal case in
which Mr. Moore was acquitted of indecent liberties. Exs. 7-10;
12/21/05RP 2. Cohnsel agreed to the factﬁai allegations

underlying five prior offenses, even a dismissed charge for
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custodial assault: CP 34-38. Counsel did nbt:request that any fact
witnesses testify and submitted her own expert's testimony solely
by a written evaluation, without any in-court‘testimony from the
‘evaluating psychologistin which'the fpsyiehologist could:explain his
credentials or persuade-the court as:to-the accuracy of his
-dlagnosrs and-risk'assessment.

INGIA: R andiy.M: the: attorneys dld not object to wntten

“repérts fron experts: 2007 Wash.App. LEXIS102;*8-9; 130
Wii.App!“at 916, 925 Both courts found thaf counsel's failure to
object to otherwise inadmissible evidence démonstrated counsels’
faillire of advocacy:* M_1 30 Wn:App:ati919;.923:2 5. A
psychological évaluation i"sf'no"t:-‘-vadmiss"ibler.as*:as;bueiness record.
RCW 5.45; ER 703;ER 705, Apsychological evaluation is not a

- 'rd"L?‘r't'ih‘é"-'ri’c'ﬁtatic)’ﬁ"?d‘fffth’é’?'dbélj':ri‘eﬁlc‘é;'fc-')fi-b‘bjec“:'t'ive feicts. J.M., 130

“Wn.App:‘at 924 Thus, the’ State's psychologtcal evaluation was
- hot'admissible as documentary evndence
~Similarly; ‘the prosecutor's:letter regarding:her interest ih
ehté‘ri‘ng' a stipulated order of commitmeht was not-admissible
eviderice. Ex. 6. The' Ietter gave the court further reason to believe

that the SVP critetia were' undrsputed
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As detailed abéve, these numefous concessions were
unnecessary and offered no reasonable benefit to Mr. Moore.
Since there is no plausibie tactical reason for agreeing to the
testimony of all of the State’s witnesses, counsel did not act as an
advocate on Mr. Moore’s behalf Ey making a few short arguments
to the court asking it nbt to order Mr. Moore’s commitment. G.A.R.,

2007 Wash.App. LEXIS *10.

d. Counsel’s deficient performance requires reversal.

Mr. Moore was prejudiced by his counsel’s deficient performance.
He was unable to mount any defense to the State’s aljegatiohs 3
_once his attorney agreed to the prosecutidn;s evidence and
submitted én expert’s evaluation that offered such little assistance_
to Mr. Moore that counsel did not éven ask the psychologisf to

. testify.- Counsel’é failure to act és én effectivé advoc_ate rendered

the proceedings fundamleﬁtally unfair andvdeprivv_ed Mr. Moore of '

his right to counsel.

27



3. - THE COURT'S REFUSAL TO LIMIT THE
PREDICTION OF FUTURE :
DANGEROUSNESS TO A REASONABLY
FORESEEABLE TIME PERIOD VIOLATED
MR..MOORE'S RIGHT TO DUE PROCESS
OF LAW

a. RCW 71 09 mfnnqes on a fundamental rlqht and

'must pass strlct scrutlnv analvsrs As dlscussed above rnvoluntary

L

cnvnl commrtment is a “massnve curtallment of Irberty, Whlch must
be protected by substantrve and procedural due process
guarantees In re Harrls 98 Wn 2d 276 279, 654 P. 2d 109 (1982);

see also also Vltek A Jones 445 U S at 492 Foucha 504 U. S at 79-

80 State actron that mfnnges on fundamental nghts is

‘constltutlonal only |f |t |s narrowly drawn to further compelllng state
l

mterests Young 122 Wn 2d at 26 In re Schuoler 106 Wn 2d 500, '

o 508 723 P 2d 1103 (1986) Reno V. Flores 507 U S 1992 123
LEd 2d1 113SCt 1439(1993) | |

The State undoubtedly has a compellrng mterest in
protecting the public from sex predators Y_ougg 122 Wn 2d at 27.
However, RCW 71.09 does not require any determination that the
respondent is likely to commit a sexually violent offense within a
certain amount of time; nor does it allow for any intervening events

that might decrease or obviate the respondent's recidivism risk.
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The statute allows the State to make'its showing through blanket
assertions of the réspondent's likelihood of re-offéndin‘g at any
point in his lifetime. As to an indi\}idual who is incarcerated when
the petition for commitment is filed, it requires no showing of
current dangerousness beyond the act that gave rise to the current '

incarceration.

b. To pass strict scrutiny, the statute hust require the

State to prove that a respond'ent is both mentally ill and currently

dangerous. Substantive due process requires the state to prove

that an individual is both mentally ill and dangerous in order to be

committed. Young, 122 Wn.2d at 27 (citing Addington v. Texas,
441 U.S. 41 8 99 S.Ct. 1804, 60 L.Ed.2d 323 (1979)); Foucha, 504

U.S. 71; O'Connor v. Donaldson, 422 U.S. 663, 575, 95 S.Ct. 2486,

45 L.Ed.2d 396 (1975).. Indeﬁnite cdmmitmen_t based on

incompetency or mental iliness alone, without dangerousness,

violates due prbcess. Jackson v. Indiana, 406 U.S. 715, 732—33,

92 S.Ct. 1845, L.Ed.2d 435 (1972) (citihg Greenwood v. United

States, 350 U.S. 366, 76 S.Ct. 410, 100 L.Ed. 412 (1956)); see also
oucha, 504 U.S. at 72 (involuntary commitment statute held

Foucha,

unconstitutional, in part because it was “not Carefulrlyqlimited"’).

29



. Furthermore, the dangerousness*must,be~ourrent. In:re Albrecht,

147 Wn.2d 1,7, 51 P.3d 73 (2002)

Wlthout a showing of current dangerousness a commltment
under:the SVP: statuteramounts to van'uncon‘stitutional indefinite
detention. The statute is also overbroad, .byf;incnluding_ in its grasp
individuals who are not actually dangerous or'not:cur-rently
oo .dﬁmge.rO.us',-rv,@.,lthgugt.a;athex;max:a,hayei.b.éenain the past.

- RCW 71109020 purports to.incorporate.a :dange'rou'sneSS
--element by requiring:that-the individual f»is?"iikely to'engage in
preda"tory.:actsrof-'sexual"violence“if':notaconfined ina secure

. facility,” which: ‘means. that L e |

~ The person more:probably:than’ ot will =+

engage in such acts if released unconditionally from
- detention:on the sexu’al_ly :.vip_l_e__ntg:pred:aftd’r petition.

RCW 71 09 020(7) The Supreme Court in Young recognlzed that

“.thlS language anne was msufﬁcrent to prove actual dangerousness
o S e et .
and |mposed the add onal req rement that for respondents not.

S -.\.,.1.. it C e

| mcarcerated when the commltment is flled the State must prove
that the respondent committed a recent overt act Young 122
Wn 2d at 40—41 The Young Court held that “proof of a recent overt

act is necessary to satisfy due process concerns when an

30



individual has been released into the community.” Id. at 41 (relying
on Harris, 98 Wn.2d at 284 (establishing the “iecentovert act’
requirerrient for the non-emergency involuntary commitment of
mentally ill persons)). The Legislature responded by amending the
statute to conform to Young’s interpretation and clarify that the
“recent overt act™ requirement applies only to a respondent who
has been releaéed frém total confihement prior to the ﬁling of the |
commitment petition. RCW 71;09.030(5). Subsequent cases have
affirmed, “the recént overt act..r.equirement directly and sbeciﬁcally
speaks to a person’s dangeroushess and thus satisfies the .

dangerousness element required by due process.” Albrecht, 147

Wash.2d at 11; see also In re Detention of Henrickson, 140 Wn._2d'

686, 2 P.3d 473 (2000); inre D'e.tention of Brote_n, 115 Wn.App.
252, 62 P.3d 514 (2063). I |

Howevei, for a respondent who is incarcérated on the date
of filing, there is no equivélent requirement to show tiiat individual’s

current dangerousness. As to these individuals, due process is not

4 “Recent overt act” is defined in the statute as,

any act or threat that has either caused harm of a sexually violent -
nature or creates a reasonable apprehension of such harm in the
mind of an objective person who knows of the history and mental
condition of the person engaging in the act.
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satisfied. The rationale for the distinction between the two classes
is that requiring the State to show a recent overt act by an

- incarcerated person “would create a standard which would be

.+ impossible to meet.”. Young; 122 Wn.2d at-41. However, the State

,.m_ay_hqt evade the -stri.étqrés;qﬁf;.d‘u_g_ process-simply-because it is
too hard to meet-them. .Whileit is true that “due process does not
- -require:that.the ab‘sur;q‘;:be;;done_;befgr_'e:-.-a--;:qqmpell_ing.--state interest

--can.bevindicated;” thereare other:ways:to en‘sdre;.d ue.process. |d.

(queting: Peoble-ﬁv;; Martin; 107 Cal.App.3d 714,725, 165 Cal.Rptr.
773.(1980)). |
- . Ifitis impossible, fqn-!thg:}S.tat@:‘vtoﬂ;p.ro\ze;-ath,rqugh airecent
¢ -overt act,.that.an.incarcerated individual is currently dangerous, |
-~ -then it must .-be;.g-fg,_rc_e:,q;‘;Aitqgr._eﬁine its prediction of dangerousness to '
the foreseeable future. This' appnoach‘ha_s been adopted in other
jurisdictions;.for example, the New.Jersey Supreme Court held:
-Commitment.requires that.there be a subs_tén_.tial. risk
of dangerous conduct within the reasonably ,
foreseeable future: .- tis not:sufficient that the. -
state establish a possibility that defendant might
commit some dangerous acts at some time in the

indefinite future. The risk of danger, a product of the
likelihood of such ¢onduct and the degree of harm,

RCW 71.09.020(1).

32



which may ensue, must be substantial within the
reasonably foreseeable future.

State v. Krol, 68 N.J. 236, 344 A.2d 289, 302 (N.J. 1975). The

West Virginia Supreme Court quoted and endorsed the Krol

“reasonably foreseeable future” sfandard in Hatcher v. Wachtei,
165 W.Va. 489, 269 S.E.2d 849, 85_2 (W. Va. 1980) (cited in Harris,
98 Wn.2d at 283). | |

In Washington, the Supreme Court requfres “a high
probability of serious physical harm within thé near future” in order
to meet due process standards for commitment under the “gravely

| _ disabled” standard. |n re LaBelle, 107 Wn.2d 196, 204, 728 P;2d

138 (1986).

The definition of "near fﬁture" or "foreseeable future" may be
broader in "prgdator“ cases than in traditional civil commitments.v

| . But the court must establish some limit, such as the I_(;cj -

"reasonably foresééable future" standard, in order to pass'strict :

scrutiny.

o The statute is not narrowly drawn to serve a

compelling state interest. Involuntary civil commitment under RCW

71.09 deprives Mr. Moore of his fundamental right to-liberty and

therefore must be narrowly drawn to serve the State;s interest§_.
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Young, 122 Wn.2d at 26; Schuoler 106 Wn.2d at 508. Where the

‘recent overt act” requrrement does not appiy, RCW 71.09 allows
commitment based only ona showmg of mental abnormahty and
” vague predlctlons of reC|d|V|sm at any pomt in the mdeflnlte future;
' thls scheme is too broad to satlsfy substantlve due process
In Young, the petitioner argued broadly that RCW 71.09 was
constltutlonally defectlve because |t allowed for a show:ng of
dangerousness at any pomt in an lndeﬁmte t:me perrod th_}gg

122 Wn 2d at 59 Wlthout dlscussmg thls argument the Young

| Court |nst|tuted the “recent overt act reqmrement WhICh the

J. t,'\ o

Leglslature subsequently COdIerd in the amended statute \Lou_ng
122 Wn 2d at 41 RCW 71 .09. 030(5) Therefore the M‘Q Court
Mhad no opportunlty to conslder the argument now ralsed by Mr.
Moore that the statute lS constltutlonally defucrent because there is
no equrvalent to the recent overt ac reqwrement for a respondent
who lsjlncarcerated at the tlme of flllng |

B In order to satisfy strict scrutlny, thls Court must establish
some |lmlt on the predlctlon of future dangerousness such as the
“reasonably foreseeable future" standard adopted by New Jersey

and West Vlrglma Krol 344 A 2d at 302, Hatcher, 269 S E.2d at

852 The defmutron of “reasonably foreseeable” will likely differ in

34



the sexually violent predator context as opposed to the traditional
civil commitment, but there is no reason to characterize that

standard as “narrow.” Mr. Moore does not argue that the trier of

fact must be required to “pinpoint the time at which future injury is .

likely to occur” or that the respondent would “inflict harm

immediately upon release.” Hubbart v. Superior Court, 19 Cal.4"

1138, 1161, 969 P.2d 584, 599-600 (Cal App. 2001). However,
there must be some level of immédiacy to the likelihood of
reoffending, in order to satisfy due procéss when i‘ndeﬂnitell'y
cbnﬂning an individual. |

Actuarial in'str_u.ment‘s used by the State do not take into
account the principles of survival analysis, an important statistical
tool. For e){ample, assume an individual is deemed 33% likely to
‘rebﬁend within five yéé'ljs;, according to an actuarial prediction tool.
Even if the recidivism continues within fhe group at the same rate,
the individual merhbérs become less likely to reoffénd with the
passage of every year. If the rate of reoffense is constant, .the/
’individual rﬁust be presumed to be 6.5% likely to reoffend every
year, or 1/5th of 33%. That means he is 93.5% unlikely to reoffend
in his ﬁrét yeér 6f freedom. The rﬁr,stryerar,' once gone, éan Vnro |

longer ﬁgure in the risk analysis. In other words, he is likely to
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survive the first year, and after surviving it, would be only 26.5%
likely to reqffe‘nd in'the rem'aining four years of a five-year 7analysis. |

Claims of a high likelihood of recidivism over a-period:-of many
--:years are therefore illusory. " f'l?h;e""longer the period.considered for
possible.reoffenée;:-fthé less reliable'the prediction. As a-practical
* - matter; then, prediction over:a long period of years is:so unreliable

- - as'to violate th‘éff"-'na‘frowlitaildning'!%-%%‘féquirénﬁé‘ht. SRR

‘A narrowly tailored statute: prevents a *massive curtailment

of liberty” without due: 'proc'ess‘"‘;afrotectiéns. Harris, 98'Wn.2d at
279. The current scheme fails.to provide- such: protections for a

“ re’qundent,-f:’:like??Mr».f'MOD‘ré-;-::-.whoris confined-on the date the

¢ -+ commitment petition is filed. - -For a:-respondent:who!is incarcerated

 -wher the'‘commitment-petition isfiled, the statute ‘does not requiré »
'prbof,.fofcffci/rre'nt::dangerousn‘e‘ss‘; instead:it allows'for:a prediction of
dangerousness at any point:in the indefinite future: RCW.

o 71.09.030:(requiring:proof of’-‘a'rre’cent::*dvertsactrﬁfc:r:the'fcorfnmitment

“of'a respondentrWhofwas*not in'cai'rceréted ‘ at{:tﬁe'.;tim‘e- offiling, but

requiring no equi\'/ale_nt' for one who was con‘fiﬁed); see also
Albrecht; 147 Wn.2d at 11 (holding that the “recent overt act
re‘qurirem‘ent». satisfies‘:th‘é ‘dé‘hQérousneés‘*elemenf required by

due process,” again, only for one not confined on the date of filing).
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In order to satisfy the constitutional requirement of current
dangerouéness, the State must be required to prove a future risk

within a limited period of time.

d. The State failed to prove Mr. Moore’s current

dangerous or to limit its prediction of future dangerousness. Mr.

Moore asked the court to require thé State to limit its prediction of

| futLlre dangeréusness to a certain time period. The court refused.
The danger to fundamental Iiperty posed by this

constitutional defect is shown by the State’s strétegy in this cése.

Since Mr. Moore was incarcerated on the date of filing, the State

~ was not fé&ﬂiﬁa&fé prove a recent overt act. The State did not
prove Mr. Moore’s current dangerousness or likelihood of re-
offense within the foreseeable fu'ture, but instead only offered
évidehcé Qf his p;ast acts énd végue, ihd_efinité pr_edi_ctiohs 'about
his future.

Dr. Packard testified as to Mr.' Moore's risk of réoffe_nding in
‘the future in terms of percentages:, in 15 years, 16 years, or 6 years
. depending upon the predictive tédl used and each tool had éertain
limitations. 3/7/06RP 138-141; 3/8/06Rl'D 3-4. Dr. Packard
admitted tﬁét thé _percentages should not be taken “too Iiteraliy" as

they were not seen as scientifically precise. 3/8/06RP 5. The |
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State m‘ade no effort to limit its prediction to the reasonably
foreseeable future

In sum, proof of current dangerousness is a critical
" domporient of a éiViI"Cb’r'ﬁmiﬁh""éﬁti‘f“a_hﬂ*‘lth“é procedures used in the
' gase-at bar cbntain::‘nd::réqUiréme_r;\t:‘aof such: proof: Accordingly, Mr.
Moore’s commitriient violates his right to due process of faw.

F:/CGNCLUSIN!' Sl s T T AP e e e

" For the foregoing reéasons; Mr: Moore respectfully }equests
this Coift 'F@yéféé the corimitmenit order and remand the case for
further proceédings consistent with this Court's ruling.

'DATED this20™ daiy of Febriiary 2007, -

© Respettiully submitted; -

(.

NANGY P CouZINs (WSBA 28806)
 Washington Appellate:Project (91 052)
‘ Attomeys for Appellant
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L1369

' STATE OF WASHINGTON |
SNOHOMISH COUNTY SUPERIOR COURT

In re the Detention of: NO. 02-2-06693-1
v FINDINGS OF FACT,
PAUL MOORE, CONCLUSIONS OF LAW,
- AND ORDER OF COMMITMENT
Respondent.

A trial was held in this matter pursuant to chapter 71.09 RCW, on March 7, 8, and 9,
2006, to determine whether Respondent, PAUL MOORE, is a sexually violent predator.
Respondént waived his right to a jury trial and elected to have the case tried to the Court.
Petitioner, State of Washington, was represented by counsel, KRISTA K. 'BUSH. Respondent
was represented by counsel, JENNIFER ‘H. MCINTYRE. Respondent was present for the
majority of the first day of tral, then waived his presence and retumned to the Special
Commitment Center. The Court, having heard the evidence presented by the parties and the
argument of counsel, hereby determines that Respondent is a éexually violent predator as that
term is déﬁned in chapter 71.09 RCW.

L FINDINGS OF FACT

b

1. Respondent; Paul Moid'r»éf'---- wis “Borii: on July 25, 1967, and is the same

Paul Moore referenced in the Petition and Cerﬁﬁcation of Probable Cause filed in this matter.

/!
FINDINGS OF FACT, 1 ATTORNEY GENERAL'S OFFICE
: ' Criminal Justice Divisi
CONCLUSIONS OF LAW, 900 Fourth Avense, Suite 2000

AND ORDER OF COMMITMENT ‘ Seattle, WA 98164
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2. Petitioner filed a petition alleging Respondent is a sexually violent predator

pursuant to chapter 71.09 RCW, on May 1, 2002.

3. Respondent has been convicted of two sexual]y violent offenses as that term is
defined in RCW 71.09.020 — Rape in the First Degree (1987) and Attempted Rape in the

Second Degree by Forcible Compulsion (1990).

a. Rape in the First Degree, with a Deadly Weapon (Sep. 14, 1985)

(1)  On September 14, 1985, Respondent entered a beauty salon in Seattle,
Washington, brandishing an 8-inch steak knife and carrying a brown paper bag. Hetold Petra S., |
who was workmg at the salon, and her customer, “Shut up and do as I say,” or words to that
effect. After locking the door to the salon, Respondent ordered the two women into a back room
and instructed the customer to, “Sit down and shut up,” or words to that effect Respondent
ordered Petra to take off her pants and her shirt and to perform oral sex on him.. Petra began
choking and gagging. Respondent egain told Petra to take off her pants and he attempted to anally
rape her with his penis. When Respondent was unable to e.nally penetrete Petra, he vaginally

raped her thh his penis. After Respondent assaulted Petra, he told the two women not to come

-out of the tanmng room Or- he would “burn the place down.” After Respondent left, Petra

nnmedlately tried to call the police, but d1scovered that the phone cord had been cut. She ran out

of the salon, screaming that she had been raped

“(2)  When Respondent was ‘arrested, he was can'ying a green “7-Up” bottle,
filled with gasoline, inside a paper bag. - |

(3)  When Respondent committed th1s offense agamst Petra S., he was on |
paro]e pertaining to a juvenile adjudication for Intnmdatlon with a Weapon

4) Respondent pled guilty to Rape in the First Degree with a Deadly Weapon

in King County Superior Court on October 13, 1987, and was sentenced to 75 months

confinement.
FINDINGS bF FACT, 2 "ATTORNEY GENERAL’S OFFICE
CONCLUSIONS OF LAW, | 900 P Ao, Suie 2000

ANTY ORDFR OF COMMITMENT :  Seattle, WA 98164
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b. Attemipted Rape in the:Second Degree by Forcible Comnnlsion
(Feb. 23, 1990)

(1) - On February 23, 1990, Respondent was incarcerated at the Special

'Offender Center in Monroe, Washington, serving his sentence for the 1985 rape of Petra S.‘ At

that time, Linda P. was Respondent s counselor:

(2)" On' the moming of February, 23,1990, Respondent rushed into Linda’s

office w1ﬂ10ut her'perrr'iiss'ion; 'As-he approached her, Linda started to, scream. ‘Respondent told

' her to stop screammgand pusheaiher:iﬁto the-wall.-While holding a. weapon (made of two pencils
Il that he had taped together) to her ribcage, Respondent grabbed;Linda and. forced her'_in;_t:q_ d1e
10 comet of B offiée that was the furthest from wview of the-outside hallway. . Respondent pushed
W'Tinda’s head t0 ke level ‘and'demanded that she “bend over.” Continuing to ‘hold tth?enci»_}stto
|| ber ribeage, he pushed His croteh-to her buttocks; Linda could feel that he had an erection,
|l Réspondétit’ ordered Linda'to'thie fldor; ’shef"c'or‘itiﬁued struggling.against him. . A nurse outside,..
s L1nda’s ffice heard a muffléd ‘scream-and 'ealled':'ﬂas-v‘t“co.de’-% situation... The first staff person’ to
| arnvewasI 0e'G. When Joe entered Lindd’s‘office; he saw: that:Respondent had one . arm. around
1-6"' Linda’s iisck anhd thé other was holding»the pericils-against her.as.a weapon. Joe »hedrd_‘
7 Respondeﬁf de‘SOIﬂetﬁiiié that sounded like “shut up.”. Joe pulled Respondent awdy from Ljnda _

¥

and restrained him.

(3)  The previous day, Joe overheard Respondent talking to another inmiate
about having sex with Linda. At an infraction hearing held on Marohv 12, 1990, Respondent
acknowledged that he' intended to have sex with Linda P. when he assaulted her.

(4)  Respondent p led gullty to Attempted Rape in the Second Degree by

23" || Forcible Compulsion in'the Snohomish County Superior Court and was sentenced to 50% months

' confinement.

mn

FINDINGS OF FACT, 3 ATTORNEY GENERAL'S OFFICE
Cnmmal Justice Division

CONCLUSIONS OFLAW, : 900
AN ARTER OF COMMITMENT : Fgl;:l::l: \\:’?69!?%[: 00




© 0 =1 & W N

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

4. Respondent has been incarcerated in total confinement since he was convicted of

the 1985 rape of Petra S.
5. Custodial Assault in the First Degree (Jun 4,1991)

a. ~ On June 4, 1991, while still incarcerated for the 1990 attempted rape of
Linda P., Respondent assaulted Elaine Ann L., 2 corrections officer at the Special Offender Center
in Monroe, Washmgton While Elaine Ann L. was assisting Respondent with cleaning his cell, he
struck her on the head with a broom handle, lunged at her, and shoved her into his cell.
Elaine Ann L. sprayed Respondent with the disinfectant she was carrying and ran out of the cell.
b.  Respondent Was charged with Custodial Assault in the First Degree in
Snohomish County Superior Court. This charge was later dismissed after concerns arose about

Respondent’s competence to stand trial.

c. ‘When questroned about thrs offense by Dr. Richard Packard on March 19, |

i 2003, Respondent admitted that he lunged toward Elaine Ann L. to “try to do something sexual to

her ”

6. Custodial Assault with Sexual Motivation (Feb. 19, 1995)

a. On February 19, 1995, while still incarcerated for the 1990 attempted rape
of Linda P, Respondent assaulted Cheryl S., a correctrons officer at the Washrngton Corrections 4'
Center -in Shelton, Washington. As the inmates were returmng to the1r cells aﬁer breakfast, 1
Respondent ran up to Cheryl, grabbed her frorn behind, held her around the- chest, and pinned her
arms in front of her. Respondent then twisted Cheryl and thrust his pelvis into her buttocks.

Another officer witnessed the assault and assisted Cheryl in gaining control of Respondent.

Cheryl suffered‘ physical injury as a result of this assault and could not work for approximately

eight months.
b. When asked about this incident by Dr Richard Packard on March 19,

2003, Respondent acknowledged that he “mashed up aga1nst her backside.”

FINDINGS OF FACT, ' 4 ATTORNEY GENERAL’S OFFICE
. Criminal Justice Division
CONCLUSIONS OF LAW, : 900 F:.rrth A\'crlnue, Sluite 2000

AND ORDER OF COMMITMENT Seattle, WA 98164
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2005,

17

19

| C. Respondent was charged with Indecent Liberties by Forcible Compulsron
He pled guilty to an amended charge of Custodial Assanilt wn‘.h Sexual Motivation in Mason

County Superior Court and was sentenced to 60 rmonths confinement.

7. Assault in thie Fourth Degree (Oct. 22, 2003)
A & " On October 22, 2003, while atthé Special Commitment Center, on MCcNeil

Island, Washmgton, Respondent assaulted Cynthia W., a. female staff member at the. Speciql_

'Commitment Center. As Réspondent walked past the staff desk, he turned and. charged at staff

members, attemptitig to hit theri! - When Cynthla W thoved runder-the: counter:fo protect herself, |°

Respondent Kicked herin the Teg repeatedly

b. Respondent was charged, inl Pierce County Superior Court, with. Assaultin |.

the Fourth Degree for his offense against Cynthia W. He'pledguilty-to this-charge.on April ;26, .

8" Sinte arriving at ‘the’Special- Commitment Center;* Respondent. has not

participated in sex offender treatment.

9. On Apnl 22 2003 while' detained at “the..Special Commitment Center

: ;:Respondent grabbed Dr. Carole D frori belnnd in @ “bear hug” embrace, pinning her arms in |
.front of her. She Screamed. Respondent thrust his pelvic area against her. buttocks ina sexual

inanner several tnnes before other staffienibers- 1nte1'vened

10 " Dr. Rlchard Packard -
a. At thie request of Petitioher, State of Washington, Dr. Richard Packard

eve{luated Respondent to determine whether he meets the psychological criteria for

‘detenmnatron as a sexually violent predator Dr. Packard is a licensed psychologist in the

State of Washington, has per forrned 11Umerous evaluatlons of individuals to determlne Whether

they meet the statutory definition of a sexually violent predator, and hias testified as an expert

/!
Fl'NDINGS OF FACT 5 A’ITOé{?IBY GJEN;ER/BL 'S OFFICE
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in Washington Superior Court. The Court finds that Dr. Packard is a qualified expert in the

areas of sex offender evaluation, diagnosis, and risk assessment.

b. Dr. Packard reviewed approxnnately 9,000 pages of 1nformat10n
concerning Respondent, 1n_c]ud1ng charging and conviction documents for crimes alleged or for
which Respondent was convicted; arrest reports and police reports; psychological records and
reports; Department of Corrections records, including psychological evaluations, discipline
history, and medical records; Department of Social and Health Services records; Special
Commitment Center records; and records from Juvemle departments

C. The documents Dr. Packard rewewed in conducting his evaluation of
Respondent are alln of the type that he routinely reviews and relies upon for evaluation,
diagnosis, treatment, or risk assessment of sex offendefs; they are also o‘f the type that other
psychologists routinely review and rely npon for evaluation, diagnosis, treatment, or risk

assessment of sex offenders.

d. In conductmg hlS evaluation of Respondent Dr. Packard mterwewed

Respondent for several hours'on March 19, 2003.

€. Dr. Packard concluded that Respondent suffers from a mental
abnormality which is made up of several disorders, includmg: Psychonc DlSOI'dBI‘, Not
Otherwme Specified (NOS); Paraphlha, NOS involving non-consenting sex with adult
females; and Pcrsonahty DlSOI‘dCI‘ NOS, with Antisocial and Passive-Aggressive Features.
Dr. Packard indicated ‘that the Paraphilia was the dnvmg impetus behind Respondent’s
continued sexual offending, but that it was also impacted by the other two disorders as they
affect his perception of reality and his willingness to violate the rights of others. ’

f Dr. Packard concluded that Respondent’s mental abnormality and/or

personality disorder cause(s) him serious difficulty controlling his behavior.

i
FINDINGS OF FACT, ‘ ' 6 o © ATTORNEY GENERAL'S OFFICE
: ' Criminal Justice Divisiol
CONCLUSIONS OF LAV, ' 900 Eourth Avens, Suite 2000
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g Dr. Packard also opined that Respondent’s mental abnormality and/or
personality disorder make(s) him likely to commit predatory acts of sexual violence if not
conﬁned' in a secure facility. In reaching this opinion, Dr. Packard conducted a wide-ranging

risk assessﬁient, ‘during which he applied clinical judgment, guided clinical assessment, and

actuanalassessment, 41l thiee methods indicated that Respondent was.at high risk to commit a’

new sex offense.
11. Dr. Theodore Donaldson -
a. Dr.' Dotialdson: is: a' forensic - psychologist, who., specmhzes 1n the

evaluation and d1agn0s1s of sex offenders;- Dr.Donaldson is-licensed-in the state of California.

:'The Court finds that Dr. Donaldson is a qualified expert.in the areasof sex offender evaluatlon

'dlagnosm, and Tisk assessment.

" b. In conducting his evaluation of Respondent Dr. Donaldson rev1ewed

|l discovery documents and the transcript of the interview Dr. Packard. conducted of Respondent 1

in March 5003. ‘Dr. Donaldsori iridicated that he-found Dr.-Packard’s 1nte1'v1ew of Respondentl ,.

to be thorough and that he did not think he coild obtain information from Respondent mote |
relevant than that obtained by Dr. Packard. |

e In Dr: Donaldson’s opinion, Respondent is senously mentally 111 but
does ot ‘suffer from what he'-characterizés-a “paraphilic rape.disorder’.or a_ “paraphilic
coerctve disorder.” Dr. Donaldson provides no.diagnosis -of Respondent, but indicates that
Respondent suffers some'major mental illness and that remission does not appear likely.

- d In Dr. Donaldson’s opinion, Respondent appears likely to commit a sex
offense in the future and he 1ndlcates that, “given Respondent’s history and his current mental
status, it seems 1mp0351b1e to reach any other conclusmn Dr. Donaldson also. opines that

Respondent’s fllture"behavior will probably be very much hke his past behavior.

1/
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12. The Court accepts Dr. Packard’s diagnoses of Respondent and finds that
Respondent suffers from a mental abnormality made up of Psychotic Disorder NOS, Paraphilia

NOS (nonconsent), and a Personality Disorder NOS with Antisocial and Passive-Aggressive

Features.

a. These conditions are either congénital or acquired.

b. These conditions affect Respondent’s emotional and/or volitional
capacity.

c.  These conditions predispose Respnndent to the commission of criminal -

sexual acts in a degree constituting him a menace to the health and safety of others.
d. These conditions cause Respondent serious difficulty controlling his
behavior.
13. Re_spondent’s prior ééx offenses ail appear to be predatory as that term is

defined in RCW 71.09. 020
14. Respondent’s mental abnormahty and/or personahty disorder make(s) him

hkely to engage in predatory acts of sexual V1olence if not confined in a secure facility.

II. = CONCLUSIONS OF LAW _
1. This Court has _]unsd1ct10n of the subject matter and the respondent in this

cause. |
2. The crime of Rape in the First Degfee, for which Respondent Wasv convicfg__d in
1987,1s a seiually violent offense, as that fcerrn is used in RCW 71.09.020(1 5) and (16).
3. The crime of Attempted Rape in the Second Degree by Forcible‘ Compulsion,

for which Respondent was convicted in 1990, is a sexually violent offense, as that term is used

in RCW 71.09.020(15) and (16).

/.

"

FINDINGS OF FACT, _ '8 _ - ATTORNEY GENERAL'S OFFICE
Criminal Justice Divisi

CONCLUSIONS OF LAW, . | , 500 Fourth Avenue, Suite 2000

AND ORDER OF COMMITMENT ' Seattle, WA 98164
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4. Respondent’s mental condition, which is made up of the disorders Psychotic

fDiSdfder NOS, Péfalnhil'ia NOS, and Personality Disorder NOS with Antisocial and Passive-

Aggréésive Features, is a mental abnormiality as that term is used in RCW 71.09.020(8) and |
(16). | |
s, Personality Disofder; NOS; with' Asitisocial and Passive-Aggressive Features;

from which Respondent suffers, is d ‘personality disorder, -as that term is used in

RCW 71 09.020(16).

'6. ' Respondent s mehtal abnormality and/or personality disorder cause(s) hnn ;
serious dlfﬁculty controlhng his behavior.
7 | Respondent ¢ mientsl " abriormality and/or personahty disorder make(s) him __
likely to engage in predatory acts of sexual violence if not confined in a secure facility. - -

§  The evidence presented at Respondent’s-trial proved beyond & reasonable doubt :

that Respondent is a sexually violent predator as that term is used ifi' chapter RCW.:71.09.

Based upon ‘the foreoomg Fmdmgs of Fact and Conclusions of Law, the Court hereby | .

enters the followmg.

| - ORDER* - -
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Respondent,

1

Vi
Wi

1
"
i

FINDINGS OF FACT, "9 ATTORNEY. GENERAL'S-OFFICE
Criminal, Jusllcc Division .

CONCLUSIONS OF LAW, ‘ " 900 Fourth Avenbi; Suité 2000 .
AR ADTAED AR COMMTITMENT Seatile, WA 98164




found, the Court; therefore, ORDERS that Respondent be committed to the custody of the

Department of Social & Health Services for placement in a secure facility for control, care, and

treatment.

o
DATED this 2|~ dayof Magesg 2006,

n

THE HONOBABIE GE

RGE N. BOWDEN

Presented by:
ROB MCKENNA ' Copy received, Approved as to Form,
Attorney General Notice of Presentation Waived:

)V
SV

T et BUSH, WSBA #30881  JENNIPBR WM WSBA # 25981
Assistant Attorney General -+ - Attorney fo¥/
Attorneys for Petitioner '
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STATE OF WASHINGTON
SNOHOMISH COUNTY SUPERIOR COURT
In re the Detention of NO. 02-2-06693-1 |
PAUL MOORE, | ' STIPULATED FACTS AND
- | EXHIBITS
Respondent. : ,

COME NOW Petitiouer S;cate of Washington by and through‘ its attorney,
KRISTA K. BUSH .Assistant Attomey General, and Respondent PAUL MOORE, by and |
through his attorney, JENNIFER H. MCINTYRE and hereby agree to the submlssmn of the
following st1pu1ated facts and ethblts for the Court in determining whether PAUL MOORE is
a sé:xuaﬂy violent predéfor. | o

I STIPULATED FACTS
1. Respondent, Paul Moore, was bom' on July 25, 1967 and is the same

Paul Moore referenced in the Petition and Certification of Probable Cause filed in this. matter.

2. Petitioner filed a petition alleging Respondent is a sexually violent predator |-

pursuant to chapter 71.09 RCW, on May 1, 2002.
3. Rape in the First Degree, with a Deadly Weapon (Sep. 14. 1 985)

“a. ~  On September 14, 1985, Respondent entered a .b‘eauty salon in Seattle,
Washington, brandishing an 8-inch steak knife and carrying a brown paper bag. He told Petra S.,
who was working at the salon, and her customer, “Shut up and do as I say,” or words to that

effect. After locking the door to the salon, Respondent ordered the two women into a back room
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“and instructed the customer to, “Sit down and shut up,” or words to that effect. Respondent

ordered Petra to take off her pants and her shirt and 0 perform oral sex on him. Petra began
choking and gagging.i Respondent again told Petra to take off het pants andheattempted to anally
rape her with his penis. When Respondent was unable to anally penetraté Petra, he vaginally
raped her with his penis. After Respondent assaulted Petra, he told the two women not to come
out of the tanming.room or he .would “burn the place down.” After Respondent leﬁ, Petra
immediately tried to call the police, ,b_qt discovered that the__phone cord had been cut. She ran O.ilt.
of the saldﬁ, sqreanﬁng"tﬁét shehadbeen raped; | | i
b. When Respondent was arrested, he was carrying a green “7-Up” bo'ttla:e,
filled with gasolitie, inside a paper bag. Y |
| c. When Respondent committed- this offehge'against Petra S., he was: on
péro'lé pertaining to'a juvenile adjudication for Intimidation with a Weapon. |

d "Respo'n’c‘ieﬁf Was initially charged with Rape in the First Degtee with a |

Deadly Weapoti and Robbery ifi the First Degres. When isstés coficerning his cbfapétericy fo |

‘stand tridl arose, Resporident was commiitied to Westerfi State Hospital for”evaluatior, After’

being found competent to stand trial, Respondent pled guilty to Rape in the First Dégreé with a

Deadly Weapon in King County Superior ‘Court on October 13, 1987. He was sentenced to 75
miohths confinement. |

e. Copies of Respondent’s charginig aﬁd':"c»!dﬁj\'ri"éﬁon docurhents pertaining t6 V

i offerise against Petra S. are ‘inchided in the Stipulated Exhibits (1(2) ~ 1(d)) and may be

considered by the Court.
f. "This is a conviction for a sexually violent offense, as that term is defined in
RCW 71.09.020.
i
i
1
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4, Attempted Rape in the Second Degree by Forcible Compulsion (Feb. 23. 1990) .

a. On February .23, 1990, Respondent was incarcerated at the Special
Offender Center in Monroe, Washington, serving his sentence for the 1985 rape of Petra S. At

that time, Linda P. was Respondent’s counselor.

b. On the morning of February 23, 1990, Respondent rushed into Linda’s
office without her permission. As he approached her, Linda started to scream. Respondent told
her to stop screamirig and pushed her into the wall. While holding a weapon (made of two pencils

that he had taped together) to her ribcage, Respondent grabbed Linda and forced her into the

|l corner of her office that was the furthest from view of the outside hallway. Respondent pushed

Linda’s head to knee level and demanded that she “bend over.” Continuing to hold the pencils to

|l her ribcage, he pushed his crotch to her buttocks; Linda could feel that he had an erection.

Respondent ordered Linda to the floor; she continued struggling against him. A nurse outside
Linda’s office heard a muffled scream and called a “code” situation. The first staff persoﬁ to
arrive was Joe G. When Joe entered Linda’s office, he saw fhat Respondent had one arm around
Linda’s neck and the other was holding 'd1e pencils against her as a weapon. Joe heard
Respondent say something that sounded like “shut up.” Joe pulled Respondent away from Linda .
and restrained him. | | |

. c. The previous dey, Joe overheard Respoﬁdent talidng to another _in'mate |
about having eex with Linda. At an infraction hearing held on March 12, 1990, Respondent
acknowledged that he intended to have sex x with Linda P. when he assaulted her. |

d. In June 1990, Respondent was charged with Attempted Rape in the |

Second Degree by Forcible Compulsmn. His competency against questioned, Respondent was

‘returned to Western State Hospital for evaluation. After he was deemed competent to stand trial,

he pled guilty to Attempted Rape in the Second Degree by Forcible Compuision in the Snohomish.

County Superior Court. He was sentenced to 50% months conﬁneiﬁent.

m

Criminal Justice Division
900 Fourth Avenue, Suite 2000

Seaitle, WA 98164
(20A) 484-A4730
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e.  Copies of the relevant-documents pertaining to the offense and conviction

‘involving Linda P. are included in the Stipulated E)d]ib”its (2(a) - 2(d)) and may be considered by

the Court.

f. . Thisis a conviction for a sexually violent offense, as that term is definied in

| REW:71:09.020. - -

5. Custodial Assault in the First Degree (Jun, 4,.1991)

a  OnJune 4, 1991, while still incarcerated for the 1990 attempted rape of

Linda P, Respondent assaulted Elaine Ann L., a-corrections-officer atthe:Special Offender: Center

in Monroe, Washington: While Elairie Ann L. was assisting Respondent with cleaning hls cell he

wstruck her on' the:head with a broom ‘handle;:lunged: at-her, :and- shoved -her-into his cell

Elaine Ann L. sprayed Respondent with the. disinfectant she was carrying.and ran out of the cell

‘When questioned -about this: offense'vby Dr. Richard Packard:on March 19, 2003, Respondent

admitted that he lunged toward Eldine: Ann L..to “try to-do somethmg sexual to her
b, Respondent ‘was- charged with' Custedial Assault ‘in the First- Degree in -

Sriohomish County-Superiot Court: - This- chargé was’later dismissed after concerrs -arose about -

‘Respondent’s comipetenceto stand trial.

c. Copies of the relevant documents pertaining to the char'ge and-dismissal of

the offense involving Elaine-AnnL: are 1ncluded in the Stipulated: Exh1b1ts (3(a) - 3(e)) and may

“ber oons1dered ‘by the Court!

6. Custodial. Assault with Sexual Motivation:(Eeb. 19 1995)

a  On February 19, 1995 while still incarcerated for the 1990 attempted rape

of LindaP., Respondent assaulted Cheryl 8., a corrections officer at the-Washington Corrections
.Center-‘in Sh‘elton; Washington: ~As the inmates were returning to. their -cells after: breakfast;

"Responde‘nt:’ran up to:Cheryl, grabbed lier from behind, held her-around the chest; and .pinnedih;er

arms in front of her. Respondent then twisted Cheryl and thrust his pelvis into her buttocks.

Another officer witnessed the assault and assisted Cheryl in gaining control of Respondent.

Criminal Justice Division
900 Fourth Avenue, Suite 2000
Scnttlc, WA 98164
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Cheryl suffered physical injury as a result of this assault and could not work for approximately
eight months. When asked about this inci;ient by Dr. Richard Packard on March 19, 2003,
Respondent acknowledged that he “mashed up against her backside.”

b: . Respondent was charged with Indecent Liberties by forcible compulsion.
After another evaluation at Western State Hospital, Respondent pled guilty on February 3, 1997,

to Custodial Assault with Sexual Motivation in Mason County Superior Court. He was sentenced

to 60 months confinement.

C. Copies of the relevant documents pertaining to the offense and convictien'
involving Cheryl S. are included in the Stipulated Exhibits (4(2) — 4(d)) and may be considered by

the Court.

d. This is not a conviction for a sexually violent offense, as that term is

deﬁned in RCW 71.09.020.

7. Assault in the Fourth Deggee (Oct 22, 20031
- a On October 22, 2003 Whﬂe at the Special Commitment Center, on McNeil

Island, Washmgton, Respondent assaulted Cynthia W., a female staff member at .the Spemal
Commltment Center As Respondent wa]ked past the staff desk, he turned and charged at staff _
mernbers attempting to hit them. When CynthJa W. moved under the counter to protect herself, |
Respondent kicked her in the leg repeatedly |

b. Respondent was charged, in Pierce County Supenor Court, w1th Assault in
the Fourth Degree for his offense against Cynthia W. He pled guilty to this charge on April 26, ‘_
2005. |

c. Copies of the relevant documents pertaiming to the offense and conviction
invoiving Cynthia W. are included in the Stipulated Exhibits (5(2) — 5(c)) and may be considered
By the Court. '

d. . This is not a con\}ictien for a sexually violent offense, as that term is

defined in RCW 71.09.020.

Criminal Justice Division
900 Fourth Avenue, Suite 2000

Seattle, WA 98164
19NAY 4RA-AA70
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8. Since arriving at the Special Commitment Center, Respondent has not

participated, in sex offender treatment.

9. At the request of Petitioner, State of Washington, Dr. Richard Packard evaluated

Respondent to-determine whether he meets the psychological cntena for determination as:a

I:-.sexually vxolent predator;. Dr. Packard has, performed NUMErous evaluatlons of individuals to

determine whether they meet the statutory definition of a sexually violent predator. and has

testified as an expert in Washington Superior Court. Dr. Packard’s reports-and curriculum vitae-

are included in-thie Stipulated Exhibits (11 -.13) and may be considered by the Court. -

10.. At the request of. Respondent Dr. Theodore Donaldson evaluated Respondent to .

deterrmne whether Respondent meets the psychologlcal criteria for determination as a. sexually. _:'

violent predator Dr. Donaldsen has performed numerous evaluations of individuals to,

determine whether they meet the statutory definition of a sexually. violent predator and has

testified as an expert in Washington :Superior: Court .Dr::Donaldson’s: report and cumeulum : .

‘Vitae‘'are included-in the Stipulated Exhibits (14+15)’ and may be considered by the Court.

* -11.  Stipulated- EXhlbItS Petitioner and - Respondent after consultatlon w1th hrs: ‘

-counsel;have reviewed the: followmg Exhibits and stipulateto their adrmss1b111ty

1. #85-1-03309-1- (Petra S.) -
(a) Information :
(b)  Amended Information P R
(o) Statement of Defendant on Plea of Guﬂty
@y~ Judgmerit:& ‘Senterice

- 2. #90-1-00731-1-(Linda P
()  Information
(b)  Statement of Defendant on Plea of Guilty
(c) Judgment and Sentence

3. #91-1-01160-0 (Elame Ann L)
- (a) Information: >
(b)  Motion and Affidavit for Order of Dlsmlssal
(¢)  Order of Dismissal

7
i
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#95-1-00079-7 (Cheryl S.)

(2) Information

(b) Amended Information

(c) Statement of Defendant on Plea of Guilty
(d) Judgment & Sentence

#04-1-03654-4 (Cynthia W.)

(® Amended Information

(b) Statement of Defendant on Plea of Guilty
(c). Judgment & Sentence

Transcript of Respondent’s Interview with Dr. Richard Packard,
March 19, 2003

Redacted Transcript of Testimony of Dr. Carole DeMarco, taken

" on April 6-7, 2005 (State v. Paul Moore, Pierce County Superior
" Court #03-1-03402-1)

Redacted Tra’hscript of Testimony of Renee Alex, taken on April 7,
2005 (State v. Paul Moore, Pierce County Superior Court #03-1-
03402-1) ‘ |

Redacted Transcript of Testimony of Chris Yeatman, taken on

. April 7, 2005 (State v. Paul Moore, Pierce Counity Superior Court

#03-1-03402-1).

- Redacted Transcript of Testimony of James Dalrymple, taken on_

April 11,2005. (State v. Paul Moore, Pierce County Superior
Court #03-1-03402-1) ‘

Psychological Evaluation Report by Dr. Richard Packard,
dated February 9, 2002 S N

Addendum to Psycholo gical Evaluation Réi)ért of Dr. Richard
Packard, dated May 19, 2003 o

C.V. of Dr. Richard Packard
Report of Dr. Theodoré Donaldsbn,, dated August 18, 2005.

" CV.ofDr. Theodbre Donaldson

7 ATTORNEY GENERAL'S OFFICE
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the tes’umony of Dr. Richard Packard.,

DATED this / 4 day of March, 2006.

Presented by:

ROB MCKENNA
Attorney General

A o y for Respondent

STIPULATED FACTS AND EXHIBITS

The parties have agreed to supplement this stlpulatlon of facts and exhibits with

ATTORNEY GENERAL'S OFFICE
Criminal Justice Division
900-Fourth Avenug; Suite 2000
Seattie, WA 98164
(206) 4646430




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISIONI

IN RE THE DETENTION OF PAUL MOORE

)
STATE OF WASHINGTON, ) )
: ]
) 2 Y5
RESPONDENT, . ) = A
) | TR
V. ) COA NO. 58087-6 = %
o Z-om
PAUL MOORE, ) o 27
) = Z2
APPELLANT. ) £ 2z
| @ s
DECLARATION OF SERVICE

I, MARIA RILEY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

ON THE 20™ DAY OF FEBRUARY, 2007, A COPY OF THE APPELLANT’S OPENING
_ BRIEF WAS SERVED ON THE PARTY / PARTIES DESIGNATED BELOW BY
- DEPOSITING SAID DOCUMENT IN THE UNITED STATES MAIL. '

[X]  SARAH SAPPINGTON, AAG
OFFICE OF THE ATTORNEY GENERAL
800 FIFTH AVENUE, SUITE 2000
SEATTLE, WA 98104

[X] PAULMOORE | ‘
DSHS SPECIAL COMMITMENT CENTER

PO BOX 88600 . o | |

. STEILACOOM, WA 98388 - - | T

. SIGNED IN SEATTLE; WASHINGTON THIS 20™ DAY OF FEBRUARY, 2007.

X M




