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A. ISSUES FOR WHICH REVIEW HAS BEEN GRANTED,

1. The court refused to let Richard Hartman’s mother, brother,
and wife attend jury selection because there was insufficient space in
the courtroom for any spectators. It also called ten potential jurors into
chambers and pr 1vatcly discussed their ablhty to serve on the j ]ury
Appellate counsol d1d not raise tge violation of Mr, Hartman’s right to a
public trial in his direct appeal despite being aware of the public’s
exclusion, Is Mr, Hartman entitled to relief in his personal restraint
petition where, just as in this Court’s decisions in Orange'and Morris®
Mr, Hartman received ineffective assistance of counsel on appeal?

2. The violation of the right to a public trial is a structural error
that undermines the framework of the trial, Prejudice is presumed when
raised on direct appeal or when based on ineffective assistance of
appellate counsel. It is also treated as a structural error when raised in a
habeas petition in federal court. In a personal restraint petition, is a
complete closure of a substantive poftion of trial a structural error for

which prejudice is presumed? Alternatively, has Mr, Hartman

! In re Pers, Restraint of Qrange, 152 Wn.,2d 795, 100 P.3d 291 (2004).
2 In re Pers. Restraint of Morris, 176 Wn.2d 157, 288 P.3d 1140 (2012).



demonstrated actual and substantial prejudice by the court’s exclusion
of spectators, including his family, from jury selection when he would
have benefitted from their presence due to his health problems?

B. STATEMENT OF THE CASE.

Jury selection in Richard Hartman’s prosecution for burglary

spelnncd twor da;/s; w;nle fl;e trial itsielf 1aste(; just over one day. On the
first day of jury selection, Mr. Hartman’s mother, brother, and wife
tried to enter the courtroom, but a bailiff told them only prospective
jurors were permitted inside. PRP I at 14-16 (Declarations of Ethel
Gunderson, Steven Ewald, and Sherri Hartman).® At one point, M,
Hartman left the courtroom to speak with his family because “his
mother and brother had been instructed they couldn’t come in during
jury selection.” 11/21/06RP 41.

At the start of jury selection, the court told the panel,

If there’s anything about the questions that we ask that

you’re not comfortable saying in a group setting, just let

us know and we’ll take you back to chambers one at a
time, ., . . so that it’s more comfortable for you.

3 Mr, Hartman filed his original personal restraint petition on February
18, 2008. He filed a second PRP on February 25, 2008, adding a sentencing
issue. Only the first PRP is before the Court at present, It is referred to as “PRP
I” for clarity.



In-CourtVoirDire 8-9.% Before calling any jurors into chambers, the
judge asked each juror who had a scheduling conflict whether he or she
would “prefer telling me that [time problem] here or going to
chambers?” Id, at 9, 11, 13-16, 27, 29. No jurors asked for private
questioning at this time. The judge also told all potential jurors, “if
thér;a ié éﬁyﬂ%ihg thllt 1spe1sonal to you thal you do not want to share in
a group setting, let us know, and we will take that portion of our
questions into chambers,” Id. at 27, The prosecutor made the same
offer, saying “we’re more than happy” to go into chambers if “there is
something that you aren’t comfortable talking about in this setting.” 7d.
at 32-33, No potential jurors asked in open court to talk privately.

The judge individually called ten potential jurors into chambers
and privately questioned them., In-ChambersVoirDire 1-27, The judge
did not explain why she called these particular jurors into chambers, but
seven of the ten had indicated they did not believe they could be fair,
In-CourtVoirDire 6-8, 24, No follow-up questions occurred in court. In

chambers, each mentioned personal experiences unrelated to the

* Juty selection is contained in two volumes of supplemental transeripts,
divided into “In-Court” and “In-Chambers” voir dire as reflected on the cover
pages of each volume.



charged incident that made them feel ill-suited to serve as a juror in a
burglary case. In-ChambersVoirDire 1, 3, 12-13, 15, 17-18, 22, 25-26.
Additionally, the court called one person into chambers to ask about his
eligibility for jury service due to a prior conviction, another described a

health problem, and a third was brought into chambers because she was

Va records custocﬁan f01 thé ;heriiff’s ofﬁce and knew the deputies,
although she-did not know anything about this case. In-ChambersVoir
Dire 6-11, The court excused nine potential jurors during the in-
chambers proceedings. Id. at 2, 6, 10, 12, 14, 16, 21, 24, 27,

In his direct appeal, Mr, Hartman’s attorney raised several
issues, including whether the judge should have ordered a competency
evaluation when, during jury selection, she noticed that Mr, Hartman
did not appear “able to fully comprehend what’s going on,” 11/17/06RP
29; COA 35763-1-11, Opening Brief. Counsel on direct appeal did not
assign error to the private questioning of jurors or request a transcript of
jury voir dire.

In his Statement of Additional Grounds for Review (SAG), Mr.
Hartman complained that his right to a public trial was violated by

holding “in chambers juror voir dire” and excluding his family from



watching jury selection. SAG at 2.° The Court of Appeals ruled the
record was insufficient to demonstrate a courtroom closure without the
transcript from jury selection, COA 35763-1-I1, 144 Wn.App. 1044, *6
(2008) (unpublished), rev. denied, 165 Wn,2d 1028 (2009).°

While his direct appeal was pending, Mr, Hartman filed this
PR based on the public trial violation, which includes declarations
showing his family was excluded from the courtroom. PRP I (filed
2/19/08). He complained that he received ineffectiV‘e assistance of both
trial and appellate counsel because they had not objected to the
unwarranted closure of the courtroom during voir dire. PRP T at 2. The

PRP was stayed while this Court considered other related cases and

review was granted on June 5, 2013,

> RAP 10.10 permits a defendant in a criminal case to file a pro se
statement to “identify and discuss” matters not adequately addressed in counsel’s
brief, The Court of Appeals may ask counsel to further brief claims identified in
the Statement of Additional Grounds, RAP 10.10(%).

S The unpublished Court of Appeals decision is available on Westlaw, by
searching the citation 144 Wn.App. 1044,



C. ARGUMENT.

Excluding members of the public from the courtroom

during jury selection and questioning prospective

jurors in chambers denied Mr, Hartman his right to a

public trial and is a structural error requiring

reversal of his conviction

1. There is no dispute that the court barred the public from jury
- selection in-violation-of Mr. Hartman’s right to- open court -

proceedings.

The prosecution has appropriately conceded that Mr, Hartman’s
right to a public trial “was violated” by the closure of jury voir dire.
State’s Supplemental Memoranda at 1 (filed 3/18/13), Without any
Bone-Club analysis, Mr, Hartman’s family was barred from the
courtroom during jury selection and, in addition, ten prospective jurors
were questioned in the judge’s chambers, Stafe v. Bone-Club, 128

Wn.2d 254, 258-59, 906 P.2d 325 (1995).”

7 'The requirements are:

1. The proponent of closure . . . must make some showing [of a
compelling interest], and where that need is based on a right
other than an accused's right to a fair trial, the proponent must
show a “serious and imminent threat” to that right.

2. Anyone present when the closure motion is made must be
given an opportunity to object to the closure,

3. The proposed method for curtailing open access must be the
least restrictive means available for protecting the threatened
interests,

4. The court must weigh the competing interests of the
proponent of closure and the public.



During jury selection, “[t]he public has a right to be present
whether or not any party has asserted the right.” Presley v. Georgia,
558 U.S. 209, 214, 130 8. Ct. 721, 175 L. Ed. 2d 675 (2010); U.S.
Const. amend. 6; Const, art. I, §§10, 22. It is the unmistakable
obligation of the court “to take every reasonable measure to
aocommédafe p;blib a.ttendariéé ét crhﬁinal trie.;ls.’i’” Id. ét 215 |

A trial court may not exclude the public from observing court
proceedings “without, first, applying and weighing five requirements as
set forth in Bone-Club and, second, entering specific findings justifying
the closure order.” State v. Easterling, 157 Wn.2d 167, 175, 137 P.3d
825 (2006) (citing Bone-Club, 128 Wn.2d at 258-59), In Mr.
Hartman’s case, no justification for closing the couttroom was
discussed on the record, no alternatives were pursued, and no
opportunity for objection was offered. The only reasons the court gave
was the jurors’s comfort level or personal preference, which have never
been considered compelling reasons for closing a courtroom, Presley,

558 U.S. at 215-16; In~-CourtVoirDire 89, 27.

5. The order must be no broader in its application or duration
than necessary to serve its purpose.



2. Just as in Qrange and Morris, Mr, Hartman is entitled to
rellefin a personal restraint petition when his appellate
attorney failed to object to the denial of a public trial

In Orange, this Court held it constitutes ineffective assistance of
appellate counsel to neglect a public trial violation on appeal where a

judge had excluded family members from jury selection absent the

requiréd on-the-record inquiry set forth in Bone-Club. In re Pers.
Restraint of Orange, 152 Wn.2d 795, 812-14, 100 P.3d 291 (2004); see
also State v. Brightman, 155 Wn.2d 506, 515, 122 P.3d 150 (2005).
Several years after Orange, this Court again held that appellate
counsel was ineffective for failing to raise a public trial violation on
direct appeal, this time involving the court’s in-chambers questioning of
prospective jurors during voir dire. In re Pers. Restraint of Morris, 176
Wn.2d 157, 288 P.3d 1140 (2012). The Morris Court ruled that in light
of Orange and this Court’s multiple decisions strictly enforcing the
right to a public trial during jury selection, it was unreasonable for an
appellate lawyer to fail to object to the unjustified questioning of

prospective jurors in the judge’s chambers. Id. at 166-67.

Bone-Club, 128 Wn.2d at 258-59; see also Seaitle Times v. Ishikawa, 97 Wn.2d
30, 37-38, 640 P.2d 716 (1982) (explaining each requirement in more detail),



An appellate attorney provides constitutionally ineffective
assistance by failing to raise an issue with clear merit, U.S. Const.
amend, 6; Const, art. I, § 22; Shaw v. Wilson, 721 ¥.3d 908, 916-17 (7th
Cir. 2013); In re Pers. Restraint of Maxfield, 133 Wn,2d 332, 945 P.2d

196 (1997).
- 7076!72(;8 we;s decided in720(54 , ané 71\/Ir. IlIathm’anr ’sr trial occurred
in 2006, In disregard of Orange, the court excluded Mr, Hartman’s
family from jury selection. The apparent reason was the space
limitation of a modular courtroom, but the court made no efforts to
accommodate the public and space limitations are not compelling
reasons to bar spectators without seeking alternatives, Orange, 152
Wn.2d at 809; PRP I at 12, The court did not tell Mr, Hartman or
anyone present that he or she could object to being prohibited from
entering the courtroom, None of the Bone-Club criteria were
mentioned. Despite Orange, appellate counsel did not raise the issue.

In his Statement of Additional Grounds for Review, Mr.,
Hartman explained that the judge “held in chambers voir dire” and “his
mother, wife, and younger brother” were excluded from the courtroom
due to space constraints, all in violation of his right to a public trial

right, SAG at 2. The transcript prepared for direct appeal shows that



Mr, Hartman’s family told defense counsel that the bailiff had excluded
them from the courtroom during jury selection. 11/21/06RP 41,

Mr. Hartman’s appellate attorney did not order the transcript of
jury voir dire even though Mr, Hartman would have been entitled to it
upon request. State v. Harvey, 175 Wn.2d 919, 921-22, 288 P.3d 1111
7 (201238111 }[arvey, this Court ml(;d &alanmdgentappeﬁant ié ”e;ntritled
to transcription of jury voir dire when he “contends that the trial court
erred by closing the courtroom during jury selection,” because
“[wlithout a transcript of voir dire, the reviewing court cannot properly
consider this claim,” Id, at 921, Mr, Hartman’s attorney did not request
the necessary record and the Court of Appeals refused to consider the
issue without an adequate record. 144 Wn.App. 1044, *6,

By failing to raise the denial of a public trial right, or even order
the jury selection transcripts, appellate counsel’s performance was

deficient. Morris, 176 Wn.2d at 166-67; Orange, 152 Wn.2d at 814,

“I'TThere is little question” that “a trial court’s in-chambers questioning

8 “The party presenting an issue for review has the burden of providing
an adequate record to establish such error, [State v. Wade, 138 Wn.2d 460,
464, 979 P.2d 850 (1999)]; see RAP 9.2(b), and should seek to supplement the
record when necessary, see RAP 9.9, 9,10.” State v. Sisouvanh, 175 Wn.2d
607, 619, 290 P.3d 942 (2012).

10



of potential jurors is structural error.” Morris, 176 Wn.2d at 166, “Had
[Mr. Hartman’s] appellate counsel raised this issue on direct appeal,
[Mr, Hartman] would have received a new trial.” Id, “No clearer
prejudice could be established.” Id.

Furthermore, “appellate counsel should have known to raise the

pubii; trial right issue” because Orange held, “without qualification”
that “Bone-Club applied to jury selection and that closure of voir dire to
the public without the requisite analysis was a presumptively
prejudicial error on direct appeal.” Id., at 167 (citing Orange, 152
Wn.2d at 807-08). “Reasonable conduct for an attorney includes
carrying out the duty to research the relevant law.” State v. Kyllo, 166
Wn.2d 856, 862, 215 P.3d 177 (2009) (citing Strickland v. Washington,
466 U.S. 668, 690-01, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).

A reasonably competent trial attorney would know that the
court’s unwarranted exclusion of Mr, Hartman’s family from jury voir
dire violated Mr, Hartman’s right to a public trial, as expressly
explained in Orange. See Kyllo, 166 Wn.2d at 868 (counsel’s

performance deficient where “with proper research” counsel should

11



have discovered “relevant case law” and raised appropriate objections).
The same deficient performance applies to the in-chambers questioning
of jurors. See Morris, 176 Wn.2d at 167. The clarity of the law and the

similarity of the violation of Mr, Hartman’s public trial rights show that

appellate counsel’s performance was deficient and prejudicial, just as in

Morris and Orange. Mr, Hartman is entitled to reversal of his
conviction based on the impermissible exelusion of the public from
significant, substantive portions of jury selection, Morris, 176 Wn.2d at

167; Orange, 152 Wn.,2d at 184,

3. The prejudice inherent in a complete exclusion of the public
Jfrom substantive parts of jury selection constitutes the harm
required for reliefin a collateral attack
The prosecution has asked the Court to review whether an
affirmative showing of “actual and substantial prejudice” is required to
obtain relief in a PRP based on a violation of the right to a public trial,
State’s Supplemental Memoranda at 4 (filed 3/18/2013), Mr. Hartman
is entitled to relief not only because he received ineffective assistance
of appellate counsel, as in Morris and Orange, but also because the
closure of a substantive portion of jury selection constitutes a structural

error for which prejudice is presumed, Moreover, Mr, Hartman was

actually prejudiced by exclusion of his family from voir dire,

12



a. A violation of the public trial right is structural error
because it is necessarily harmful to an array of interests
protected by open court proceedings.

The violation of the right to a public trial is a structural defect

because it is necessarily detrimental to the public and the trial process

although its affect cannot be quantified in a particular case, “While the

| boneﬁts O‘} a ﬁil{ﬁlio mal a;e f;;eduéiitlyiintangibie, ciiifﬁcrulrtﬁto prrove, or
a matter of chance, the Framers plainly thought them nonetheless real,”
Waller v, Georgia, 467 U.S. 39, 49 n.9, 104 8. Ct. 2210, 81 L. Ed. 2d
31 (1984)); see Presley, 558 U.S. at 216; Wise, 176 Wn.2d at 17-18.

The right to a public trial is so rooted in our legal tradition that it

“evolved long before the settlement of our land as an accompaniment of
the ancient institution of jury trial,” In re Oliver, 333 U,S. 257, 266, 68
S. Ct. 499, 504, 92 L. Ed. 682 (1948), Washington’s constitution
explicitly commands open court proceedings more emphatically than
the federal constitution, Const. art. I, §§ 10,? 22,1 This Court has
“repeatedly emphasized the ‘utmost public importance’ of open courts”

and “repeatedly decried ‘[plroceedings cloaked in secrecy.”” Tacoma

? “Justice in all cases shall be administered openly, and without
unnecessary delay.”

13



News, Inc. v. Cayce, 172 Wn.2d 58, 66,256 P.3d 1179 (2011) (quoting

Dreiling v. Jain, 151 Wn.2d 900, 908, 93 P.3d 861, 864 (2004)). |
The public nature of a rial is predicated on the “general rule []

that judges, lawyers, witnesses, and jurors will perform their respective

functions more reqpons1bly in an open court than in secret

7p1ooeed1ngs ” State v. Wzse, 176 Wn. 2d 1,17,288 P.3d 1113 (2()12)
Rigorously enforeing the publie trial right in all cases lets “people not
actually attending trials . . , have confidence that standards of fairness
are being observed.” Press-Enter. Co. v. Superior Court of California,
Riverside Cnty., 464 U.S, 501, 508, 104 S, Ct. 819, 823, 78 L. Ed. 2d
629 (1984). Put another way, “the sure knowledge that anyone is free to
attend gives assurance that established procedures are being followed
and that deviations will become known.” United States v. Gupta, 699
F.3d 682, 689 (2d Cir, 2012).

While a public presence will more likely bring to light any
errors that do occur, it is the openness of the proceeding itself,
regardless of what actually transpires, that imparts “the
appearance of fairness so essential to public confidence in the

system” as a whole.

Id. (quoting Press—Enter., 464 U.S, at 508).

19 «In criminal prosecutions the accused shall have the right o . , , have a

14



In the context of jury selection, a defendant’s family members
who are not permitted to attend are unable “to contribute their
knowledge or insight to the jury selection.” Orcmgé, 152 Wn.2d at 812,
The closure also affects prospective jurors who are unable to “see the

interested individuals” who support the accused. Zd.

VIVf éroﬁl*ts féqui;ed ﬁrobf of sﬁéciﬁéipfejiﬁdice, this reciu&reinéﬁt
“would in most cases deprive [the defendant] of the [public—tr—ial]'
guarantee, for it would be difficult to envisage a case in which he would
have evidence available of spéciﬁo injury.” Waller, 367 U.S, at 49 n.9
(quoting United States ex rel. Bennett v. Rundle, 419 F.2d 599, 608 (3"
Cir, 1969)). The error is structural due to “the difficulty of assessing the
effect of the error” on one hand, and the “irrelevance” of the case-
specific impact of the error, United States v. Gonzalez-Lopez, 548 U.S,
140, 149 n.4, 126 S. Ct, 2557, 165 L. Ed. 2d 409 (2006).
b. Even in federal court, the improper exclusion of the
public from trial is a structural error that requires
reversal when raised in a collateral attack,

In a collateral attack filed in federal court, violations of the Sixth

Amendment right to a public trial “are structural errors, [and] they

speedy public trial by an impartial jury. . . ."

15



warrant habeas relief without a showing of specific prejudice.” United
States v. Withers, 638 F.3d 1055, 1066 (9th Cir, 2011) (citing Waller,
467 U.S, at 49-50). Even on habeas review, “once a petitioner
demonstrates a violation of his Sixth Amendment right to a public trial,
he need not show that the violation prejudiced him in any way.” Judd v.
Haley, 250 T34 1308, 1315 (1% Cir. 2001)Error! Bookmark not
defined..

As a violation of the right to a public trial is structural
error, Judd need not show that he was prejudiced by the
closing of the courfroom. All he must demonstrate is that
the trial court did not comply with the procedure outlined
in Waller prior to its decision to completely remove
spectators from the courtroom. Judd has successfully
demonstrated that the closure of the courtroom in his
case was not conducted in conformity with the standards
articulated in Waller; therefore, he is entitled to relief on
his Sixth Amendment claim,

1d, at 1319; see also Walton v. Briley, 361 F.3d 431, 433 (7™ Cir. 2004)
(where error is exclusion of public from portion of trial, “Walton need
not show specific prejudice”).

Similarly, in Owens v. United States, 483 F.3d 48, 56 (1* Cir,
2007), the federal defendant lost his direct appeal and then filed a
habeas petition, The court rejected the notion that a habeas petitioner

needs to prove that the failure to hold a public trial caused actual

16



prejudice, Id. at 63-64. Noting that the Supreme Court has said “it is
impossible to determine whether a structural error is prejudicial,” the
court reasoned, “[w]e will not ask defendants to do what the Supreme

Court has said is impossible.” /d.

In other contexts, federal courts employ a strict standard

requiting the petitioner to prove actual prejudice to obtain relief in a

habeas petition, Brecht v. Abrahamson, 507 U.S, 619, 629-30, 113 S,
Ct. 1710, 1717, 123 L. Ed. 2d 353 (1993). But a public trial violation is
not in the class of constitutionél errors assessed based on the strength of
the trial evidence. Id. It is considered prejudicial any time the
constitutional public trial right is violated and accordingly is reversible
per se.'! Liebman and Hertz, Federal Habeas Cbrpus Practice and
Procedure (4th Ed., 2001), § 31.3 at p. 1379, citing Brecht, 507 U.S, at
629-30, 638. Washington’s constitutional guarantee of open court

proceedings is broader than the federal constitution. See State v. Sublett,

' Although a courtroom closure may be considered “trivial” or “de
minimus” under the Sixth Amendment, the test for triviality is based on the
duration of the courtroom closure, not the harmlessness of the error in light of
the trial evidence, Gupta, 699 F.3d at 688-89. Furthermore,

[w]hatever the outer boundaries of our “triviality standard” may

be ... a trial court’s intentional, unjustified closure of a

courtroom during the entirety of voir dire cannot be deemed
“trivial,”
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176 Wn.2d 58, 145, 292 P.3d 715 (2012) (Wiggins, J., concurring).'
The state’s strong commitment to the “open administration of justice”
should be enforced more rigorously than federal courts.

. The structural error analysis applies to a complete
closure of the courtroom raised in a PRP.

- - When a constitutional trial error-is-raised-on direct appeal, the —
State bears the burden of proving the error harmless beyond a
reasénable d(;ubt.r Invre Hégler, 97 Wn.2d 818,7 826; 650 P.ZVdr 1103
(1982). In a collateral attack, the burden shifts to the petitioner to show
that more likely than not that the error actually and substantially
prejudiced the outcome. Jd,

However, Hagler involved a complaint about erroneous jury
instructions, which is a “trial type” error, not a structural error, Hagler,
97 Wn.2d at 827; see Brecht, 507 U.S. at 629, An error in how the jury
is instructed is “amenable to harmless-error analysis because it ‘may ...
be quantitatively assessed in the context of other evidence presented in

order to determine [the effect it had on the trial].”” Brecht, 507 U.S. at

Id. at 689,
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629 (quéting Arizona v. Fulminante, 499 U.S. 279, 307-08, 111 S.Ct.
1246, 113 L.Ed.2d 302 (1991)). Structural errors are a separate class of
constitutional error, Fulminante, 499 U.S. at 309-10. Structural errors
“are so intrinsically harmful as to require automatic reversal without
1ega1d to their effect on the outcome.” Neder v. United States, 527 U.S.

7 1,7, 119 S Ct 1827 144 LEd 2d 35 (1999) Structural er;01s “defy
harmless error review” and “infect the entire trial process.” Id, at 8.

The primary purpose for requiring a PRP petitioner to show
actual and substantial prejudice is protecting society’s “interest in
finality” after the completion of direct review., Hagler, 97 Wn.2d at
823-24. The Hagler Court imposed this burden of proving prejudice on
the petitioner as a way to balance the interest in preserving the finality
of judgments against the countervailing interest in rectifying
fundamental errors that occur in a criminal case, Id. at 823,

The interest in preserving a final judgment carries no weight in

the case at bar, because Mr, Hartman filed his PRP while his direct

appeal was pending. His PRP does not re-open a settled conviction. Mr.

2 The Gunwall analysis contained in the Supplemental Brief of
Respondent Grisby, Supreme Court No. 86216-8, at 14-19; and Supplemental
Brief at Petitioner Applegate, Supreme Court No, 80727-2, at 12-19, detail the
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Hartman had no choice but to file a PRP during his direct appeal
because the necessary record documenting the violations of his public
trial right was not available for the direct appeal. See In re Pers.
Restraint of Sandoval, 171 Wn,2d 163, 168-69, 249 P.3d 1015 (2011)
(valid purpose of PRP is to address issues that could not be raised on
direct review due to lack of necessary record), It may be impossible o
_show the courtroom was closed on direct appeal if what happened
outside the courtroom was not placed on the record. Harvey, 175 Wn.2d
at 921. The Court of Appeals decision demonstrates that Mr. Hartman
could not adequately raise the public trial violation on appeal, when he
did not have a transcript to prove the in-chambers voir dire and his
declaration was not part of the recotd, thereby showing that his PRP is
not a second effort at direct appeal, See Hagler, 97 Wn.2d at 823-24,
Furthermore, to impose a burden of proving case-specific
prejudice for a violation of the right to a public trial in a PRP would set
a standard for collateral relief that is harsher than imposed by federal
courts, The United States Supreme Court has said “it is impossible to

determine whether a structural error is prejudicial,” thus, to require

extent of the protections conferred under our state constitution, State v. Gunwall,
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unjust and secret trial proceedings.” Wise, 176 Wn.2d at 17-18.

proof of actual prejudice in a PRP would be “ask[ing] to do what the
Supreme Court has said is impossible.” Owens, 483 F.3d at 56. .
“[L]etting a deprivation of the public trial right go unchecked . . . would

erode our open, public system of justice and could ultimately result in

JIn ari’RP,ﬂtlrle prejudical effect of excluding tl%errdefendant’sr
family and other members of the public from jury selection is properly
presumed and when that right is violated, the remedy is reversal of the
conviction, See Withers, 638 F.3d at 1065,

4. Mr. Hartman was actually and substantially prefudiced by
excluding his family from the courtroom and conducting part
of jury selection in private

Mr. Hartman’s is the rare case where he is capable of showing it

is more likely than not that he was prejudiced by the court’s exclusion
of the public from jury voir dire, Jury selection is a critical stage of
proceedings during which an accused person is entitled “to give advice

or suggestion or even to supersede his lawyers altogether.” State v. Irby,

170 Wn.2d 874, 883, 246 P.3d 796 (2011) (internal citations omitted).

106 Wn.2d 54, 61-62, 720 P.3d 808 (1986).
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Mr. Hartman expected his family to attend jury selection for
moral support and to observe proceedings because health problems
limited his own ability to concentrate during jury selection, PRP T at 12,
His family’s aid was something he “desperately needed at that time,”

Id. During the in-chambers portion of jury selection, the judge noticed

Mr. I&&tﬁmﬁ’é c;/es were cifooping and “he doesn;t look like he may be
able to fully comprehend what’s going on,” PRP T at 13 (11/17/06RP
29). Mr, Hartman told the judge he felt “light-headed and sick.” Id. He
was “semi-coherent” due to liver distress; after his trial, he had two
operations for internal bleeding, PRP I at 2, 12, Had his family been
allowed to observe jury selection, they would have realized his “semi-
coherent” state was similar to symptoms from a prior incident when he
was internally bleeding. PRP T at 2-3,

Even more prejudicially, on the second day of jury selection the
prosecutor made a bail request and asserted Mr, Hartman’s condition
was the result of using drugs. PRP I at 22; 11/21/06RP 33, 36, The
court raised bail and ordered that Mr, Hartman be put into custody at
lunchtime. 11/21/06RP 36-37, If his family had not been excluded from

the courtroom, they could have corroborated his medical condition and
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“and did not want to call a witness Mr. Hartman sought. In-

countered the State’s allegation of drug use, potentially defeating the
bail increase. PRP I at 12,

The exclusion of Mr, Hartman’s family resulted in an additional
form of prejudice. During jury selection, Mr, Hartman’s attorney
complained to the court that he did not “buy” Mr, Hartman’s defense
CourtVoirDire 28-29; see 144 Wn, App, 1044, *3, Given the conflict
between attorney and client during jury selection, and Mr. Hartman’s
“semi-coherent” state, Mr, Hartman had even more reason to need his
family’s assistance in observing potential jurors at a time when Mr,
Hartman and his lawyer were at odds. PRP 1 at 2, 12,

Finally, the exclusion of Mr, Hartman’s family prejudiced the
panel’s view of him, A bailiff told his mother, brother, and wife that the
courtroom was too crowded and they could not enter to watch jury

selection. PRP I at 14-16.% “As a result of the unconstitutional

¥ 11 2010, two clerks signed declarations claiming no memory of
excluding anyone from the courtroom four years earlier, Supplemental Brief of
Respondent, Attachment A (filed 6/28/10). However, it was the bailiff who
directed the family to stay outside. PRP I at 14-16. The bailiff and clerk are not
the same person, See In-CourtVoirDire, 7, 15, 16, 18, 25, 29, 68 (showing
separate roles of bailiff and clerk),
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courtroom closure in the present case, what the prospective jurors saw,
as they entered and exited the courtroom during . . . voir dire, was not
the participation of the defendant’s family members in the jury

selection process, but their conspicuous exclusion from it.” Orange,

152 Wn.2d at 812. They saw an isolated, semi-coherent accused person

without léléwiné L)f the extent of his support network.

- -In sum, the courtroom closures were unlawful, The court had no
compelling reason for privately questioning prospective jurors and gave
no explanation for calling the particular jurors into chambers for
questioning, The charged offense of burglary did not require delving
into particularly sensitive topics for which jurors would need privacy to
ensure candor, Mr, Hartman did not encourage or seek out private
questioning of jurors, as arose in State v, Momah, 167 Wn.2d 140, 151~
52,217 P.3d 321 (2009). Furthermore, spectators such as Mr,

Hartman’s family were present yet excluded from jury selection,

At trial, Mr, Hartman’s family told defense counsel that a bailiff
prohibited them from entering the courtroom, 11/21/06RP 41, Since the specific
declarations of Mr, Hartman’s family members are corroborated by the
contemporancous transeript, the clerks’s lack of memory do not undermine the
family’s statements they were excluded. If necessary, a reference hearing is
available to further clarify off-the-record conversations. RAP 16.11,
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Mr, Hartman’s health issues demonstrate his need for his
family’s aid during trial and prejudice followed his family’s
unjustifiable exclusion from the courtroom. The court increased his bail
during jury selection based in part on incorrect allegations he was using
) dl,iu,,gsi,,The court’s 7improp’er exglpsiog qf t},l(?p?bl,ic,,fmm, jPW,S?le(,’ti,OH
constitutes the structural error of denying Mr, Hartman and the public
the constitutionally guarantee of open court proceedings, and it also
more likely than not prejudiced Mr, Hartman, thus entitling him to
relief,

D. CONCLUSION,

Mr, Hartman respectfully requests this Court hold that he was
denied his right to a public trial and this error requires reversal,
DATED this 10th day of September 2013,

Respectfully submitted,

Ao GO

NANCY P.COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner
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