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I IDENTITY OF RESPONDENT -
-The State .of ‘Wa‘shingtOn, _'repres'ented by the. Grant Co,u(nty: .

Prosecutor, is the Respondent Lerein.

1L RELIEF REQUESTED

Rcspondeﬁt asScrts no_érror occuﬁed inthe tri"al and cohviétionbft_hé i

Appellént.{ o

1; - Whenthe couft:cvieﬁs the énti_ré récbra? inéludiﬂg fchvépolice»repbrts',"
‘thétrizﬂ attof%;éy’s: statementregardmg 'thg .‘D‘eféﬁda%nt’s adinission;- o
‘_ "ahd théfplea sbta‘t‘emeﬁt.," a.;ré'thév;ﬁndirvl.g_s‘;_ é'f féicts_ s‘l‘ippc;rbted,.iﬁ' t'héb' '.
:.recof_dﬂ?.’ N o .
2. | .-.Is the.' staridard of f_eviev? for a‘cl'baim-olf ineffgctix%g'aésistance .cv)_f.v
- éoimsel’ that set by the courts (i)r'vthevs.élf—impc;s‘ed dut_i_esvovf def_eﬁder '
, ~0r:vg‘einivza’t.io.n.s'.'?’ - |
3. ‘Di'd couﬁéel ‘actﬁally andfsub‘s',tantially éésist‘ ‘client' n decidi'ﬁg".f.o

| pléétd }guilty‘ by accu;‘a'tély‘ eXplahﬁng ithe coilséquences Qf the plea?



 IV. STATEMENT OF THE CASE
On July 2, 2004 the twelve year old Respondent AN. .T was charged

wrth chﬂd molestat1on n the ﬁrst degree a class A felony CP 1; RCW

| 9A 44 083 On September21 2004 AN, pled gu1ltyas charged CP3 1

'RP September 21, 2004 Under the terms of the plea negot1at1on the o a

‘ prosecutor Carole H1ghland agreed that she would recommend a SSODA and | _ ‘ | o

1f A N J. successfully completed the terms of the SSODA she Would move'

to amend the charge to ch11d molestat1on n the Second degree a class B-, e

»felony CP 10; RCW 9A 44 086
A standard range for ch11d molestat1on in the ﬁrst degree 18 15 36 R,
' weeks and the standard range for ch11d molestatlon in the second degree 18

“local sanct1ons or 0- 30 days RCW 13 40. 020(16), RCW 13 40. 0357 A_ '

| SSODA means a suspended standard range sentence and treatment. RCW | L o

‘ 13 40 160
- A N.J.’s parents were present in h1s d1scuss1ons W1th h1s attorney I‘_ "
~ RP! 65 In. 17- 26 gl RP2 54-62. In the Statement on Plea of Gu11ty, A N J ’

' s1gned dlrectly bel_ow these..words. “I h_ave read or someone has read to me

'1 RP refers to the transcnpt of proceedmgs for September 2 2005
2 lI RP refers to the transcrrpt of proceedmgs for March 16 2006



everythjng printed above, and in Attachrnent -‘A’, if applicable, and I

understand it in full. T have been g1ven a copy of th1$ statement I have no

more questrons o aSk theJlldge ” CP 11 The attorney Douglas Anderson T

| si gned’d1rectlybelow th1s sentence: ‘_‘l have read and discussed this statement
with the respondent and .belieye that the respondent i:s. competent andfully
un.derstand.s the statement CP 1 1 The pro tem commrss1oner 1nd1cated that :
he found that the “respondent S lawyer had prev1ously read to h1m [] the , )
: ent1re statement above and that the respondent understood it in full ” CP 1.
The comm1ssroner found the plea to be knowmgly, 1ntell1gently, and 1 :
»Voluntanly made with an understandmg of the charge and consequences of o
the plea | CP ll . The. statement descnbes the requ1rement of sex offender -
' regrstranon at length and w1th the statutory c1tat1on CP 8 | | |
For the- plea A N J accepted the truth of the pohce reports CP 10 -
Unl1ke an Alford plea in ﬂ’]lS plea there 1s no demal of actual gu1lt CP 10
Followmg the entry of the plea AN. J sought new counsel and ﬁled' '
a motlon to Wlthdraw gullty plea whlch 1ncludes a port1on of the pol1ce .
report CP 12 13 15 24 New counsel Garth Dano prepared and ﬁled af
- declaratron from the prev1ous attomey Douglas Anderson CP 34 35. Ina

statement to pohce Mr Anderson explamed the deﬁ01enc1es and rmsleadmg R



nature of this declaration. Exh. 3 ;,IRP 15, In. 25-26: IRP 32. The court
explained that it would only consider live ‘-test_i'_rnony subject to crosS-- L
vexamination and not the Various'declaratrons Written with counsel’s footer. on

eachpage IR_P6 ln 11 and7 ln 4-5, 18- 20

' The court heard testlmony on September2 2005 and March 16 2006 o

: IRP IIRP Mr Dano attempted to. dlssuade M. Anderson from testrfylng B |

W1th threats of perjury IRP 9 ln 11 - 11, ln 4 Mr Anderson s only

expressed concern Was the extent of the Walver of attorney—clrent pr1v1lege

IRPllIn56and40ln15 | | | e
Mr Anderson testrﬁed that A N 7. and hlS father told hrm that the |

- A. N T. had commrtted the conduct that Wwas alleged in the pollce report but )

| that 1t was not premedltated but more opportumstlc” in nature IRP 48 49 |

':Exh#3 ' R

- Durrng Mr. Anderson s representatron A N. J S father called counsel‘

Weekly on h1$ son’s behalf because the court had ordered ANJ. to keep in

B Weekly contact w1th hrs attorney I RP 41 Eventually the father began to» '
1nqu1re about any- plea bargaln offers I RP 41. When the State rnade an
offer, Mr Anderson commumcated to hrs cl1ent that the offer was not bad. |

and that A.N.J . was lrkely_ to be found 'anwnable o treatment so as to_'r'ece1ve B



a SSODA' I'RP'46 ln.'17-21-‘. Mr. Anderson was also aware of the potential

ofa second charge 1nvolv1ng another V1ct1m IRP 49 ln 20 22 Before a

plea was reached Mr Anderson revrewed the State’s ev1dence (I RP 21 ln ' “ '

15- 16) and he attempted unsuccessﬁally to contact defense w1tnesses I RP |
- 16- 17) He never ended up 1nterv1ewrng the State s w1tnesses or h1r1ng any :
- 1nvest1gator because aplea deal had been negotlated IRP 38 47 ln 24- 28 :
| Mr Anderson testlﬁed that Mr. Dano prepared a declarat1on for hlmb _
to sign and that Mr Dano had added the handwntten addendum IRP 24 37. 1 i
| | Mr. Anderson s1gned the statement havmg no doubt that Mr Dano would |
accurately reﬂect the1r conversatlon IRP 48 Unfortunately, the declarat1on_
,turned out to be an 1naccurate and mlsleadmg synop51s IRP 29 45 *

Mr Anderson recalls at least two ofﬁce visits with A. N J spec1ﬁcally

in preparatron for the plea I RP 41 ln 18 19 A few days before the plea‘. L

'hearmg, Mr Anderson spent Well over half an hour gomg over the plea

' statement Wrth A N. J IRP 41- 42 Wh1le counsel d1d not read it aloud word .

for Word he paraphrased the language of every paragraph for his cl1ent to. |

assure h1$ comprehensron IRP 42 ln 21 28 Exh #3 He explamed the
elements ofthe crime, the State S offer, the pumshment 0pt1ons, sex offender -

2 reg15trat1on>, school not1ﬁcat1on, the ﬁrearm consequence, etc.. I RP 43—44. A ’.



He made_ sure that the client’_s decision to plead guilty was a voluntary one.
IRP 44, ln 24 -45, ln 5 Mr Ander_son'testiﬁedihe had_ 1o _conce__rn about’his ,
| , client’s mental acuity .I RP 36 ln 24.1—2‘6 I-.Ie‘vvas :satisﬁed’that his client ,i,'
understood the nature of the charge and the consequences of his plea 1 RP |
' 46, In. l 8 Wrth that taken care of on the actual day of the plea hearrng,_

counsel did not repeat the process but only spent about five mrnutes vvlth hlm _'

before the. hearlng to explam the court S colloquyprocedure I RP 41, In. 18- e

21 and 42 ln 7- 11 The declaratron prepared by Mr Dano mlstakenly: o

| suggests that those ﬁve mrnutes Were the extent of the chent s plea heanng -
'preparatlon. CP 3‘5.

- The parents asked Mr An_derson about the possibility of-having the

o.ffen'se removed from his' record I RP 29 44 He answered that a - .'.' :

'f conv1ct10n for a sex offense could never be sealed IRP 29 44, However )

there mrght be a possrbrhty \ of eventually remov1ng the: regrstratron,
requlrement I RP 29 | |

A N J 'S mother testrﬁed that her son met W1th Mr Anderson at least . “

ﬁve t1mes I RP 65, ln 17- 23 She beheves she attended four of thosei |

| meetmgs IRP 65, 24 25 She 1mt1a11ytest1f1edthat shewas notpresentwrthi :

her son and counsel for plea .- discussrons* betw_een August 2, -2004 and »



September 21 2004 but that her husband took her son to the meetlngs IRPf o

58, In. 26-28 After some proddmg, she adm1tted that she had been at one’ ’
’meetmg soon before the plea heanng, Whlch lasted approx1mately '5‘-10' a

mlnutes and that she gave counsel names of potentlal w1tnesses IRP 59 60.

She sa1d that she d1d not reV1eW the plea form IR_P 59 ln 26 28 But she__ |

__rememberedthe attorneyexplammgthe consequences regardlng ﬁrearms Sex - o

offender reglstratlon ‘not attendlng school w1th the v1ct1m and no contact '. |
- with small chlldren IRP 62 64 The mother testlﬁed that she asked counsel

: v“when it Would be off [A N. J s] record ” and counsel responded that “he

hadn’t had tlme to look mto tha ”? IRP 62 ln 25 28 and 63 In. 9 16 She L v- |

adrmtted and demonstrated that she d1d not understand the legal terms seal oo

| , 1nformat10n and complamt ” IRP 65 ln 27 through 66 ln 7 IRP 70 S

ln 21 28 IRP 73 She testlﬁed that she beheved her son 1nnocent and yet S

thought 1t best for h1m to plead guilty to Chlld molestatron I RP 71-72.
o AN J S father testlﬁed that hlS memory of events was: all such a.

. blur” and “there Was SO much and thmgs were gomg S0 fast” that he d1d not B :

v ask about any detarls lI RP 57 h1 17 I RP 64 In. 3 4 He sa1d that l’]lS son

malntalned his denlal as told to the detectwe II RP 56 He sa1d that counsel, .

recommended a gullty plea and explamed that a SSODA would cons1st of »



counselmg n Wenatchee ]I RP 59, 61 He test1ﬁed that When A. N J s’

mother mqulred when the conv1ct1on Would come off hlS records counsel

responded the laws change all the trme r ll have to check 1nto 1t and get.

back to you » IIRP 60. The father test1ﬁed that he permrtted h1s son to plead_ . : .

, gurlty,_b_e,causeheﬂas “scare,drto,deathsthat [ N J ].c,ould endun mtuvemle
B hall 7 because 'he behet/ed the conv1ct1on Would be removed frorn ANJ ’s -
record ‘and for the sake of “nelghborhood umty ? ]I RP 62 o

| AN.J. did not testlfy IRP 5. |
- The court demed the mot1on to wrthdraw the plea CP 213 17
| . “: V. ARGUMENT v
In the “Introductmn” to the Appellant s Brref th1s case 1s frarned ‘as

one of many other unfortunate cases 1n a reg1me w1thout the effect1ve. |

assistance o"f counsel- » A N'J c'1t'es 1n"a’ f00tnote to artrc'les publrs’hed by'the S

,Washrngton State Ba:r Assoc1at1on s 2004 artrcle the Arnerrcan C1v11 . o

L1bert1es Umon art1cle and The Seattle szes ThlS 1s 1nadm1ss1ble argument -
and should be stncken .‘ |

The State urges the Court to strrke all reference to the settled lawsult
Best et aZ v. Grant County, Klttltas County Supenor Court No 04 2-001. 89-

0. There is no ﬁnal Judlclal dec1s1on in that matter The settlement 1s



inadmissible under ER 408, as well as ER 402. -

The State ‘furthjer urg_es'th‘e Court to, strike-all reference_-to the three

defense articles mentioned in Appellant’s footnote 7, characteriiing_the Best .

~ case and A'the public defender sy_stemv'»_in'Grant .County.‘ These articles are

hi ghly prej udicial and unreliable docurnents .They are not proper docurnents

for rev1ew They are not part of the record in‘a direct appeal (RAP 9 1), and o

yet are offered for an ev1dent1ary purpose 1 e. to dlscredlt Douglas _

Anderson s test1mony | There is no declarat1on made by the authors under
| : penalty of perjury They are not adm1ss1ble under any rule of ev1dence | See' g
ER 803 i 2 | | | :
Moreover the reports are unrellable. T he Seattle Ti zmes a;rt1cle a sob-b
called “rnvest_'rg_atw_e report; \‘1gnores:, the-actual court -,recOrds_ and rehes -
instead upon‘ coached stOries’ of dlsgruntled conyicts'. ,v R
The szes report is unabashedly b1ased apparently prepared. n close L
| contact w1th the Best pla1nt1ffs even before the case had been ﬁled When
Prosecutor John Knodell confronted the reporters w1th the 1nnurnerable’
glaring factual errors,_ wrl_lful errors-b gcéﬁse the ’Journahsts. had »full accessto iy
prosec’uto‘r’s’.. files and had' conductedanextenswe 1nterv1ew wuh Mr

‘Knodell, one of the journalists responded, “nvestigative journali_srn_ is not



supposed to be fair a.nd accurate
The State urges the Court to understand that every appeal or pet1t10n

that references this artrcle -and 1ts’prog.eny 18 _re_1y1ng upon pure preJud1ce.._ )
_Unless_*the COUl‘t makes a conscrous note of ANJ ’s intent to .preju'dic_e, the = -
no'is_e_'wil'l overcorne th_e truth o B |

' AN J. 1s. argurng that actrons conform Wlth character Such an .

| _ vnargunlent is legally 11nperm1ss1ble | Frrst A N J argues that the pubhc _' .. _ ‘. o

defenders of Grant County have apartlcular character Second he is argmng- :
that tn‘al'vcounsel Douglas Anderson s ._character should be_equated.w1th a
grcﬁp._~ There is no ,éﬁ‘déncé“that_ﬁiéi counsel his a character of providing
hieffectrve assfstance_of counsel er;Andersonhas never b‘.een found to have )

- provlded 1neffectlve assrstance of counsel ﬁowever even 1f he had bbeen. so_

,. found multrple tnnes under ER 404 the Court would not be able to con31der =
'that factm the context of a spec_lﬁc claim.? : The pure prejudlce of the"
arguihent undermrnes the State’s right to _a. fair hearing on ‘the 'actual case 1n
bcon_trove_rsy. v C S . B

_ The sole purpose of 's_uch reference is attrition': to wear down'the L

3 Under ER 402 403, and 4(‘)4‘ the court should also strike any discussion regarding how
Mr. Anderson 1nvest1gated other cases: not before thlS court ‘This discussion is 1rre1evant and
* highly preJud101a1 ' -



Court’s"opinlon of Grant Cou_nty public defenee‘ blyl:repe'ated,» unt“ounded S
accusat_.ions. After wave. upon {;.v‘m}e .of 'accusatlons,_ the t'r_uth disappears,
 swallowed by theno1se . e o

- Th13 'ftactic has "heen.f-'tried' v..unsuccessfully, in"'.several'.unrelated., |

personal restramt pet1t10ns regardlng Grant County conv1ct10ns The Court s

| deﬁn1t1ve d1sapproval of th15 pract1ce Would efﬁc1ently put an end to thls, : o

tact1c,
A. . THE TRIAL COURT’ s FINDINGS ARE SUPPORTED BY
o SUBSTANTIAL EV]ZDENCE -
As AN J acknowledges the standard of rev1ew for ﬁndlngs of '
- ev1dence is deferentlal Bnef of Appellant at l7 Factual ﬁndlngs w1ll be

upheld 1f they are supported by substant1al ev1dence State V. Brockob 15 9

Wn 2d 311 343 150 P 3d 59 (2006) The mere presence of conﬂlctmg_ i

ev1dence in the record 1S not enough to overturn the court s ﬁnd1ngs In re G '

| .D1amondstone 153 Wn 2d 430 438 105P 3d1 cert. demed 126 S Ct 93_ .
| . (2005)

CAN. challenges the ﬁndmgs cla1m1ng that certa1n ﬁndlngs ‘are |
“wholly Iackmg in ev1dent1ary support ” Br1ef of Appellant at 17. Th15 v

’hyperbohc argument _13- only ‘sustalned_ by d1sr_e_gard1ng t_hose parts of- the



record Wthh are 1nconyement to the cla1m |

F1rst he challenges the ﬁndlng (FF#lO) that AN J. “accepted the
State s version of the facts i Br1ef of Appellant at 17 A N J. argues that in -
w1thdraw1ng his plea he d1d not reassert th1s However, ,the mot1on to: ’
W1thdraw is not the ent1rety of the record. In fact an obvious place to start .,

s w1th the most noteworthy docurnent in ﬂ’]lS case, the Statement on Plea of _’

L 'Gu1lty The ﬁndlng 1s supported in the Statement in wh1ch A. N J. stated that _ .. o - )

he “agree[s] that the Judge may rev1ew the pol1ce reports and/or statement of L
’ probable cause supphed by the prosecut1on to estabhsh a factual bas1s for the
plea ” CP 10 A N J did not assert new facts for hlS plea He d1d not deny '_ E
- gu1lt as one does in an Alford plea He accepted the State ] Ver51on of
events Add1t1onally, Mr Anderson test1ﬁed that A N J admrtted to h1m the g
truth of the State s allegatlons IRP 48 49 Exh #3 There is substantlal. o
evrdence in support of the ﬁnd1ng | | | l |
Second AN challenges the ﬁndmg (also FF#lO) that A N. .T -

1n1t1ated contact” Wlth the v1ct1m Br1ef of Appellant at 17 18 Aga1n

* ANJ’s counsel appears to argue that When A N . confessed the truth of the |

allegations to Mr. Anderson, he was actually only reassertmg the denial he made to pohce Th1s '
is an unreasonable interpretation of Mr. Anderson’s statement that A.N.J. admitted the “conduct L

alleged The State’s allegation is not A.N.J.’s denial. The State s allegatron is not that the
' victim molested hlmself with A. N J.’s hand ' . , .

)



~ANJ. ignores the relevant ‘record, i e the plea itself as well as ANJ ’s d -

. confession to Mr. An_der'son-.‘ " In the p'lea,v ANJ : accepted- the truth o‘f the

' police reports, vvhich includ'e_ inter _allathe_ vic'tim’ s transcri_bed statement. | CP -
24 1‘-2‘710. In .pages. 8-'12-of the transcribed statement, the ﬁve'year old child o
v1ct1m describes m detail how A.N.J . initiated co.ntact in the fort touching 'the
vrct1m and h1s four year old s1ster n thewgrom area both under and over the1r | :

clothes A N J. gave a markedly d1fferent statement to pohce By tellrng hlS o

- parents that another person had mvented a game called IckyPoke You A N-J. .

| hattempted to shrft the blame However the v1ct1m never spoke of such a

. game and the v1ct1m clalmed that no one else had ever touched h1m n thls

’ manner A N J. told pollce that the chrldren had asked h1m to play the game o

' and made hlm touch them When the detect1ve told A N J that he d1d not a

belleve h1m A N J. ﬂushed covered hrs face Wrth hlS hands and began to - -

cry Before pleadmg gullty, A N. J and h1s father admrtted the truth of the' _ s

victim’s allegatlon to h1s ﬁrst attorney Exh #3. Desp1te the actual allegatron' o

: and A N J s confess1on to counsel the only statement A N J. acknowledges_ "
| on appeal 18 h1s 1mt1a1 demal to pol1ce
By rej ectmg the record A N J reJ jects the standard of rev1ew Th1s

Court must view the ent1re record There is substantlal ev1dence that thei



' contact was 1ndeed 1mt1ated by A N. J When the court cons1ders the victim’s : |

statement ANJ s later acknowledgment to Mr Anderson and in hlS: Lo

demsmn to plead gu1lty and accept the truth of the pol1ce reports
Th1rd AN. J challenges the ﬁndmg (also FF#l O) that A. N J '
posSessed the requ1s1te 1ntent. .The_ court-vrsb agam d1rected to thepohce report,

plea, and confession to counsel.

o _:.Fourth, A.N.J : challenges_ th_e ﬁnding ‘-(FF.#16) that h1$ plea Was s

Voluntary, lcnowmg, and competent The Comm1ss1oner made thlS ﬁndmg ,

at the plea hearmg CP ll It 1s substant1ally supported n the record by the 3 ' B

' 'Statement (CP 3 ll) in Whlch A N J s1gned h1$ name dlrectly under the' )
language statmg that he made hlS plea “freely, absent : any,-: threats or;
prom1ses and after havmg read (or been read) the ent1rety of the plea ;‘ ‘

‘statement and understandmg 1t in fllll CP 11. The document contams the '

-defense attorney s s1gned statement that he had read: and d1scussed the R

~statement w1th AN J. and bel1eved h1m to be competent and to “fully |

'understand” the _s_tatement. CP ll The Comrmssmner s cert1ﬁcate"

'speciticall& lndicat‘es‘ that counsel’ read the enttre«’statement.' to A.N.J : who:, -
| understood itin full. Tlnsls substanual ev1dence in support of the ﬁndmg |

| ~ Inthe subsequent motlon to W1thdraw plea A N J s current counsel ,

o _-14_.‘1 ,



‘would argue that A.N.J. could n'o‘t have made a t}oluntary plea, because he

" had not read the statement 'word.for word and hecause he believed that the -

convrctlon Would eventually be removed from hlS record Mr Anderson has - _t B .

. responded that he explamed each paragraph” to the cllent but d1d not read o .‘ o

the paragraphs word for word as 1t is wntten n language most ch11dren» have'

.':d1fﬁculty understandmg 5 Exh #3 A N. J hlmself has never testlﬁed or
vpresented afﬁdav1ts n thls case so we may not know d1rectly what he N

belreved The .only testlfylng w1tnesses to the plea drscussron were. Mr e
IAnderson and ANJ s parents Mr Anderson den1es bsuch a mlsrep-
| resentatlon Exh #3 Both parents admrt confuslon wlthlegal terms and E | A

| adm1t that M. 'Anderson never deﬁmnvely represe‘nted that the charge would'

beremoved IRP62 ln 25 28 and63 ln 9 16 IIRP 60

There is substant1al ev1dence on the record that is the plea docurnent o -

- and defense counsel’s testlmony, for the Voluntary, knowmg, and competent ,

' nature ofA N. J s plea

recommends

B. THE DEFENDANT RECEIVED EFFECTIVE ASSISTANCE OF o
' COUNSEL ON HIS PLEA h '

A N.J.’s main cla1m 1§' the tnal court erred in fa111ng to permlt h1m to

5 Note that thlS mterpretatlon of the document is exactly as the defense expert” o

IIRP46 In. 11-13.
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Withdrawvhis' plea, because he clairns that. he did not receive e‘ffective »

ass1stance of counsel When dec1d1ng to plead gullty '

L . Standard of Rev1ew
- 'In order‘to show ineffectivevassistance'»of "counsel ANJ _has the

burden of showing both(l) that hlS attorney s performance was deﬁcrent andv

(2) that this deﬁc1ency prejudlced h1m State V. McFarland 127 Wn 2d 322 '

| '334 35, 899P 2d1251(1995) Stncklandv Washm ton, 466US 668, 687 L

104 S. Ct 2052 80 L Ed 2d 674 (1984) Deﬁc1ent performance 18 that, ) o

Wthh falls below an ObJ ectlve standard of reasonableness State V. Horton
'116 Wn App 909 912 68 P 3d ll45 (2003) But the courts begm wrth a
strong presumptron that a counsel’s conduct fell w1th1n the W1de range of )

.reasonable professmnal ass1stance In Ie P1rt1e 136 Wn 2d 467 487 965

P. 2d 593 (1998) To satlsfy the preJud1ce prong of the 1neffect1ve ass1stance el

of counsel cla1m AN J must show that counsel’s performance was so‘ o

1nadequate that there 1S a reasonable -probab111ty that-the result -'would have '

‘ d1ffered thereby underrmmng our conﬁdence n the outcome Stnckland .

: 466 u. S at 694
In rhe context of a guzlty plea the defendant must show that (1) h1s'

‘counsel falled to “‘actually and substant1ally [assrst] his chent in dec1d1ng' -



whether to plead gurlty,”’ State v. McCollum 88 Wn App 977 982 947 N

“p2d 1235 (1997) quotlngStatev Osborne 102 Wn. 2d 87, 99 684P 2d 683 . A

(1984) and (2) but for counsel’s fallure to adequately adv1se h1m he would

| 'not have pled gullty McCollum 88 Wn App at 982 01t1ng HlllV Lockhart '

474US 52, 59 106S Ct 366 88L Ed 2d203 (1985)) See also Statev

Holley 75 Wn App 191 197 876P 2d 973 (1994) 1t1 gStateV Mahk 37‘.
: Wn App 414 416 680 P.2d 770 (1984)

.Vj 2 Professronal or Ethlcal Standards Are Irrelevant Under ThlS 8 o
Standard o

| AL N. J does not agree that preJud1ce is deﬁned as stated in McCollum

,Instead he argues that preJudrce is presumed ﬁ'om some breaches of SRS

'. [relevant professmnal and ethrcal] standards such as the ethlcal rules relatlng |
to conﬂlcts of 1nterest Brlef of Appellant at 20 ThlS 1s 1ncorrect

ANJ 01tes InreDav1s 152 Wn 2d 647 674 101P 3d1 17 (2004)_'

(footnote omltted) Inre Stenson 142 Wn 2d 710 722,16 p. 3d 1 9 (2001) G o

. In re Prrtle 136 Wn 2d 467 474 75 965 P 2d 593 599 (1998) and State v '
, Jensen 125 Wn App 319 330 31 104P 3d 717 723 (2005) in support ofhls
argurnent F1rst these cases are 1nappos1te They do not regard a gullty plea

but jury convrctlons the ﬁrst three resultlng 1n death penaltres Second the,

cases do not say What A N J clalms they do The latter three cases: regard a T
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cvon’ﬂict'ef interest only. .I\Ione‘of thequur,.:ca"sesv suggest an eXtensien"efl ',

presurried prejudice te any ether hreach of“reteuant proifessvrenali anid '_ethifcalk o
standards.” |
. ‘A A. MM, the_ceurt refused to "aﬁ'd'opt t_he per"se" ruie urgedilhy._thé :
- dissent to ﬁnd counsel always 1neffect1ve for falllng to obJect to the ‘-
defendant S appearance in shachles‘befere a Jury The court vtfas satlsﬁed' ’
vulth_' the ex1st1ng.nresumptrve nrejudrce r_ule_whlch_ ﬁnds a _6th' -Ame__nd_ment

violation where- there is a complete denial of counsel or where there are . -

comparable. circumstaﬂcés; '-The court lists four comparable circumstances: . - .

'demal ‘of counsel at a- crmcal stagec a eonlplete farlure to challenge the -
prosecutor sease uuth rneanlngﬁﬂ adt/ersanal test1ng, crrcuntstanees that | _.
.vtzo.uld proh1b1t any“cou.nsel from perforrnrngacomnetentl}.f, and. an actual
conﬂlct of 1nterest Thls t'lmte and spe01ﬁc hst nouvhere states that. any
breach of "‘releVant- professmnai and ethical standards »”-’ether.than,. the '
| enumerated c1rcumstance of actual conﬂlct results in presumiotlve preJ udrce :

B ‘ Accordlngly,.all argument regardlng tr1a1 counsel s alleged fallure to
prenare fe‘r tr1a1 are cont_rary to_ 1_aw and 1n.conﬂ1'_ct Wlth_the eorrect standard‘, "

ofreview. = . -



: First, "A.N‘.I . clai_rns»thatjhis.conns_el’s..performance in 'speakbing W1th -
him in the presence of h1s p'arents Was‘ﬁdeﬁcient.é. | This v.i's not a.co gmzable o
cla1m It does not speak to the standard of whether cou-ns.el actnally and
substantlally a551sted a client i in dec1d1ng to plead gullty | .
o There isno evrdence on the record that A N J.was coerced 1nto aplea |
by h1s parents T here 1s no .ev1dence onthe record that A N. J s professed "
o w1shes have changed due to an opportumtyto ‘speak 1ndependcntly of hlS :
parents ANJ has never testlﬁed - | o
Second A N. J clalms that h1s coansel’s performance was deﬁc1ent

because his counsel failed to do -any independent investigation Of the cas'e ey

' beyondrevrewmg the State sev1dence questlonlnghrs chent and attemptlng S

: to contact p0551b1e defense Wltnesses (]I RP 12 ln l 7) H1s th1rd cla1m
' s1rn11arly, regards trial preparatlon He clalms thathls counsel sperformance. N

| »Was._ deﬁc1ent,- because counsel fa1led tov consult a_n expert. '

S Note the 1ncon31stency/hypocr1sy of A N J.’s argument as compared agalnst I RP 9, ln 4
1-8 (arguing that the parents should not be excluded fromi the courtroom as,witnesses, but should

be “there for” the juvenile) and I RP 67, In. 15 (parent expressing that the second attorney .-

- represents the family as well as’ A.N.J.). The inclusion of the parents in discussions with the o

attorney appears to have continued in this second representatlon ‘Indeed, Mr. Dano took.

statements from the parents, but not A.: N J., although only AN. J. could have expressed Whether

any of these clalms Would have affected h1s dec1s1on to plead gullty



’ vAgain, neither are cognizable claims. They do_.no.t'spe'ak‘to theproper —
} standard. All the bar o'r' defense' Standards'in- the‘wo'rld do not arnount toa :

relevant standard n Slxth Amendment law untll adopted by the courts They '

» have not been adopted by the courts The only standard 1n‘thrs case 1s_ , -

whether the attorney actually and substantlally assist cllent in dec1d1ng to _
plead gullty and whether : but for cOunsel’s farlure to assrst m th1s decr_sr_on,v-_; “
'the defendant would not have pleaded gullty 2 R

, There is no ev1dence on. the record that the ev1dence has changed' |

- 'between the time of plea and thepresent date : The v1ct1m has not recanted

The only people present durrng the offense had already been 1nterv1ewed byv |

__a d1smterested person (The pohce have no 1nterest 1n 1nvent1ng cases) SR

B There is no cla1m of pohce n‘nsconduct Because the evrdence 'has not Lo

changed there can be no clarm that but for X A N J would not have pleaded v

gullty There 1s no newly dlscovered ev1dence of X Nor s1gmﬁcantly, hasb o

A N J ever taken the stand to represent thls necessary element that any of o
these issues would have affected h1s dec1s10n to plead gullty
It is 1mproper to assume wrthout ev1dence that A N J s decrs1on to -

plead gullty was solely based on the strength of the State s case. There are .-

7 Apparently, the defense w1tnesses would only: state that at one time they saw the
Vlctrm S brother break Wrnd on the Vrctrm E face Thls does not exonerate A N. J ‘



| many reasons Why a person may plead gurlty 1n a knowmg, mte111gent and
Mvoluntary way regardless of the strength of the State s case. Just as'an. .
‘example an accused who lcnows he 1s gullty may choose fo plead gullty'
regardless of the strength of the State’ s case, because 1t 1s the honest thmg to

do because he does not Want to further burden the Vlctlm W1th a tnal because '

- he does not' 'look-forward to the 'detailed and emotional accusations Of a trial e

' because it heals fam111es and the commumty and because it prov1des h1m -

'w1th an opportumty for des1red treatment AN.J. has never expressed on the o

record that anythlng h1s counsel d1d or d1d not do would have affected h1s L

» dec1smn to plead gurlty
Defenders may 1mpose upon themselves extra dutles e. g a duty to_
mvestlgate desplte the cl1ent s adm1s51ons and expressed des1re for a speedy .

resolutlon by Way of gu1lty plea I—Iowever thlS self 1mposed duty does not

‘enter 1nto the court s analys1s For that ana1y31s the standard only requlres SR |

y that a plea be. knowrng, 1nte111gent and Voluntary and that an attorney _
sufﬁcrently ass1st toward that end Defenders self—1mposed dut1es do noti
supercede the chent s rrght to dec1de to plead gullty (RPC 1 2(a)) and hls: i
constltutlonal nght to speedy tnal Achent who W1shes to plead gulltybefore ' '

the attorney has had an opportunlty to fully 1nvest1gate has a rrght to. So' :



~ integral is this r'ight to dignity and ‘autonoiny that it supercedes' the right to

effective assistance ofcounsel.- Faretta V.'California 422 U.S;v 806, 95 S Ct.

2525 45 L. Ed 2d 562 (1975) (grvmg the r1ght to self- representatlon whlch N
: Walves clalms regardlng effect1ve a551stance) ST |
A N J. rehes nno small part on h1s expert Who 0pined'"on hov‘v.th'ev |
-court.should rule Th1s very premrse oplmng in testzmony on how the court E
should rule, rs_,ethlcally _offensl-_'ve.: Cor_mng: as an afﬁdayrtOr decl’aratron or
“expert” testi‘rno‘n}",g rather than as an am1cus br1ef, " such “6V1dence” 1s -
- thﬁggery,' an attempt"to intirnidate t_h’e': courts There ;is no expert ln .6th: e
Amendrnent' laW' rnore pe‘rsuasiue or“'i‘nforrned tha.n"the 'appellate}courts.' ‘. T'he' |

' 'W1tness is demonstrably blased not persuaswe testrfylng a]most four tlmes '

more frequently n support of crlmlnal defendants II RP 34 ln 9- ll The |

court noted that the W1tness relrance on a telev1s1on show casts aspersmns
on hlS oplmon H RP 7 ln 14- 15 Desprte bemg a practlclng attomey and- i
hav1ng testlﬁed ma court on approxrmately mneteen occas1ons (II RP 33 ln .

9 and 34 ]n 9 1 l) the w1tness would not follow the rules of exannnatron He'

had to be admomshed for mterruptlng the Judge and dehberately gomg ‘

'beyond the prosecutor $ questron in order to more zealously defend A N J s -

‘ pos1t1on lI RP 36 ln 28 - 37 ]n 10 On at least two occas1ons the :

o



prosecutor had to prevent the W1tness from strong-anmng the exam1nat1on by '
,lapsmg mto the narratlve I R_P 37 40 | |

_ The standards set forth 1n AN J s argument do not: represent the :
»Valties of the entrre'._legal vc’om'm_unlty ovr_' even the maJor1ty _of the;_ legal.
commumty ) Under '. such “standards s notWith'sta:ndingthe -cl}ient"s: own _.
expressed des1re to. plead gu1lty,‘ the‘chent s best 1nterest is always to seek a '
| d1sm1ssal or acqu1ttal at any cost‘ Such a standard does not take 1nto account
the chent s 1nterest 1n taklng responslblhty for hlS actrons hlS 1nterest in .

o reconcﬂmg w1th the Vrctlm h1s own famlly, and the cornmumty, or l’llS des1re

to make amends Yet these are genume cl1ent 1nterests and goals A plea -

‘ »shouldbethe cllent sdec131on RPCl 2(a) Desp1te defenders self 1mposed ’,
| 'dut1es the S1xth Amendment has not been 1nterpreted to l1m1t the chent s _‘ 3

autonomy on thls quest1on Mr Anderson arranged for the plea hearmg m- .

def'erence to h1s cllent 'S WlSheS. He‘ Wasnot requ1'red to persuade A.N.‘J i to_go' o o

‘to tr1a1 by a demonstratlon of tr1al preparat1on

When the tr1a1 court noted that the best mterests of the cllent may; a
finc‘lude. 'rehablhtatlon ‘rather : thari.". attaclt1ng' 'an. 1nn'ocent- Vlct1m and ,
perpetuatmg the offender s 1n1t1al 11e | not only d1d the expert” fail to

acknowledge thls as a leg1t1mate chent mterest but he also m1sstated the law.
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IIRP 43 He testlﬁed that the _]uvemle Just1ce Act has been amended “to say
. the sole purpose of _]uvemle Justlce is pumshment ” II RP 43 Th1s is not» ’
what the statute reads Whlle “the Juvemle Just1ce systern S neW focus [1s] on

punlshment » State v. Schaaf 109 Wn2d 1 8, 743 P.2d 240 (1987) RCW

: 13 40 010 also 1ncludes goals of rehablhtatron And as the statute 1tself o | |

.states all of the eleven purposes are held to be equally 1mportant purposes '_ 6 -‘
of this chapter " RCW 13, 40 010(2) " | |

ANJ clalms that because under the county contract the pubhc; .
defender‘pa1d for expenses for 1nvest1gators and expert w1tnesses that the

' attorney suffered from an actual conﬂlct of mterest Bnef of Appellant at 28 )

- This is not the standard To prevall on th1s cla1m A N J must show that_, E

| counsel actzvely represented conﬂlctmg 1nterests and that an actual conﬂlct |
' 'of 1‘nterest -. adversely aﬁ’ected hlS lawyer sperformance Stnckland V.

Washmgton 466 U S 668 692 104 S. Ct 2052 80 L. Ed 2d 674 (1984) _

v :_.Burgerv Kemp 483US 776 783 107SCt 3114, 97LEd2d683 (1987) RN

Cuylerv Sulhvan 446 US 335 350 100 SCt 1708 64 LEd2d 333 A

(1980) There isno showmg that A N. J s deCISIOI‘l to plead gullty was in any o
1nfluenced by the absence of an 1nvest1 gator or exp ert w1tness Mr Anderson .

test1ﬁed that hc d1d not do any ﬁrrther 1nvest1gat1on because a plea deal had |



been reached. :’l*he[c‘llent‘Wanted ‘to plead gu1lty Moreover, co_uns'el.
explained' that :exper_twitnes:s_servlces':'would not corne out: of his budget, i
because incases When he assessed the. services to be nece.sslary,'-he vvould
pet1t10n the court for payment I[ RP 18 Th1$ procedure is no d1fferent tha;n
- 1t is now, under the neW defender contract N | E |
' :_A;N.J . claims that therear.e ten iterns or 1ssues that- an 1nvest1gator or
expert could have pursued. e. g the pOllCC report drd not yet 1nclude an”
- v1nterv1ew VVlth the ﬁrst adult to Whom the v1ct1m drsclosed an expert . o
N 1nterv1ewteohmt1ue couldhave studledthe detect1ve srnanner of quest1omng, Y
and the rnvest1gator m1ght be cunous why 1ttook 28 days after the 1mt1al

dlsclosure before a v1ct1m 1nterv1ew Was scheduled W1th pollce Bnef of g ,:,

Appellant at 29 c1t1ng CP 39 Ident1fy1ng posszble l1nes of query does not . S

meet the standard ANJ must demonstrate (1) that these l1nes of--:l SN

'1nvest1gat10n have led to actual exculpatory ev1dence and (2) that thls ]
ev1dence Would have d1ssuaded A N. J from pleadmg gu1lty Ne1ther factor' o
VISmet. . S o

= And ﬁnally, ANJ clalms that h1s counsel mlsrepresented the "'
'consequences of a plea Br1ef of Appellant at 29 A N J cla1ms (but has not ) ,

g testlﬁed) that Mr. Anderson told h1rn the conv1ct1on would come: off h1s B



re’cord between the ages of l8 and 2l Bnef of Appellant at 29. Mr

Anderson demes th1s And both parents adm1t confuswn w1th legal terms and i .

| v ad;rmt thatMr Andersonnever deﬁmtwelyrepresented thatthe charge Would o
be removed T RP 62, In, 25- 28 and 63, n 9 16; I RP 60 There is

1nsufﬁc1ent ev1dence for th1s cla1m

 The ~court’s_‘ aSSessment. ‘was that AN.J. was not motivated to

w1thdraw the plea based on any m1srepresentat10n of counselregardlng o
sealmgofthe conv1ct1on Ratherthelmpetusforthe motlon came afterhls v o
- mother learned about collateral consequencesto the plea namely that the'
'school Would closely supervrse h1s contact W1th other ch11dren CP 213 17.

o To the extent that A N J argues that hlS counsel was 1neffect1ve for ’

_negot1at1ng a plca deal thereby wa1v1ng h13 nght to tr1al and to appeal there LR B

" was a 1eg1t1mate tnal strategy for makmg such a deal State V. Garrett 124 “ o
Wn 2d 504, 520 881 P 2d 185 (1994) (defense counsel's leg1t1mate tnal"

.-strategy or tact1cs cannot be the bas1s for a cla1m of 1neffect1ve ass1stance of | L
counsel) Because' AN J .admrtted gullt to hlS counsel hlS counsel"could not o

put lnm on the stand to c1a1m otherw1se A N J ‘was facmg a charge of ﬁrst

' degree chlld molestat1on a class A felony If found gu11ty at tr1a1 A N J was f :

1ook1ng at 15 36 Weeks (~4 9 months) 1ncarcerat1on By pleadmg gu1lty, s



ANJ. received the si gnificant ‘beneﬁitof: the SSODAopt1on and may receive

a reduction to second degr'ee'.child',molestation _a.class B felony‘. His L

suspended sentence would be reduced to 0 30 days and ‘would- only be
1mposed 1f SSODA treatment fa1led In other Words 1f A N J comphes w1th _
o A the court s orders he may never serve a s1ngle day s 1ncarcerat1on Th1s is -

an even more si gmﬁcant beneﬁt when one cons1ders that A N J s father was "

scared [] to deat ” by the prospect of A N J “end[mg] up 1n Juvemle hall ”_ - |

II RP 62 It appears that the plea also prevented the charglng of another case

agamst a second v1ct1m lI RP 25 26 The plea Was a leg1t1mate tnalv

' strategy Where walver of the tnal rrght Was necessary for the reduct1on of e

| the charge negot1at1on is W1thm tr1al counsel’s tactrcal drscretlon |

C.  THE TRIAL COURT DETERMINED THE FACTUAL BASIS o
- FOR THE PLEA BY REVIEWING THE POLICE REPORTS.

ANJ argues that under Statev SM 1oo Wn App 401 413 15,

996 P 2d 1111 1118 l9 (2000) amot1on to w1thdraw plea must be granted ':' L

o 1f the Judge at the plea hearmg d1d not spec1ﬁcally orally 1nqu1re Whether the _ ’: :

- Juvemle defendant understood the elements of the crime. Brref of Appellant -

at 30 Thls argument falls as 1t mlsrepresents both State V. S M and the well~ |



estabhshed law 1nterpretmg CrR 4 2(d) 5
Under CrR 4 2(d) the court must determme mter aha that the’ :

» defendant understands the nature of the charge When the court does not =

' comply W1th the rule the plea must be set as1de Wood V. Morns 87 Wn 2d_‘
501 511 554 P. 2d 1032 (1976) | o
It is not enough that the defendant understand the elements in ‘a
Vacuurn The defendant must possess an understandmg ‘of the law m relatlon
| _ _‘to the facts Inre Keene 95 Wn 2d 203 209 622 P 2d 360 (1981) Mg =

| McCarthvv Umted States 394US 459 466 89 s. Ct 1166 22L Ed. 24

418 (1969) Th1s is known as the factual bas1s requlrement However the
_ Judge is not requ1red to conduct a dlscussmn W1th the defendant The Judge t‘
may determme the factual bas1s by revzewzng whether there is suﬁ“ czent L '
evzdencefor- the elements S e
: ;-To satlsfy the CrR 4. 2(d) factual ba51s requlrement there-' : __
must be sufficient -evidence for a jury to conclude that the -~
*defendant is gullty and this ev1dence must be developed on -

o the record at the. t1me the pleai is taken it may not be deferred
v untﬂ sentencmg . A . :

- Statev. S. M 100 Wn App at 414 guotmg Keene 95 Wn 2d at 210

[T]he factual bas1s [requ1rement] may be sat1sﬁed by a ;,H

_ 8 Under JuCR 1 4(b) the Superlor Court Cnmmal Rules apply n Juvemle proceedmgs o
" long as they are not 1ncons1stent with apphcable T uvemle Court Rules and statutes. ' :



~recitation of facts the prosecutor would prove at trial. Where.
~ the prosecutor's factual statement is orally acknowledged by
thé ‘defendant or where the. court orally interrogates the . -
defendant . concermng his - conduct, . the _const1tut1onal. ’
- requirements are satisfied and both society and the defendant -
 are better served. Where, however, the court relies only on.
‘the written statement of the defendant on the guilty plea
- form, it must insure the facts admitted amount to the .
, vtolatzon charged Anythzng less endangers the f nalzty of R
the plea ST r ‘ , ‘

‘. Statev SM 100 Wn App at414 quotmglnre Tavlor 31 Wn App 254 o
' 259 640 P 2d 737 (1982) (emphas1s added) | o

In other Words the Judge determlnes by readlng the defendant s‘ .
" , statement orpohce reports (when accepted bythe defendant as here) that the.

conduct Wthh the defendant adnuts constltutes the offense charged in the

' 1ndlctment or 1nformat10n Keene 95 Wn 2d at 209 quotlng McCarthV 394 f

: U S at 467
In State V S M the defendant d1d not accept the pohce reports .

_Rather the defendant s statement prov1ded thls factual bas1s for the plea .

[ ]n Cowhtz County in the Sprmg of 1994 Ihad sexual contact w1th my ' ._' SR

Brother who is age 10 mn 1994 It happened three tlmes ” St_at_e_y_m 100- R

B Wn App at 415 From th1s statement alone the court could not have been' :

able to determme that S. M understood the factual bas1s S M ‘was pleadmg .

gullty to ¢ rape of a ch11d The‘cnme requlre_s ‘sexual 1ntercourse, not



’ ‘fsexuat ' 'c';Ontact.""‘ ‘;.‘Fhere:fore, ' there Was no factual bas1s for. the': necessary

velement of penetration‘.. - | h |
“Those facts ar_e'.in'no,' Way51m11art0those of the case'before ._115‘-_ o

ANJ .A d1d not prot/ide a statement'. | He pr_otzided the entire pOltce repo'rt.b CP '

'10 (“Instead of makmg a statement I agree that the Judge may rev1eW the ‘.

- pohce reports [] supphed by the prosecutlon to estabhsh a factual bas1s for e

the plea’ ) Mr Anderson handed the pohce reports to the ]udge at the plea" -

hearmg RP September 21 2004 at 2 ln 13 14 The Judge rev1ewed thev .

reports (RP September 21 2004 at 2 In 17 20) and found that “[t]here is ab, .» } '. B

factual bas1s for the plea ” CP 11 Because the court “1nsure[d] the facts

| adm1tted amount to the v1olat10n charged ! CrR 4, 2(d) is satlsﬁed State v.

SM 100 Wn App at 414



VI CON CLUSION

Based upon the forgomg, the State respectfully requests this Court

afﬁrm the Appellant s conv1ct10n

'.-DATED API” 5 2007

Respectfully submltted

| JOHN-KNQDELL,
o Pr_Oschtihg. Attorney- :

L :v,.fTeresa Chen, WSBA#31762
TR DeputyProsecutmg Attomey' SR



