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A ISSUES FOR WHICH REVIEW WAS GRANTED

1. A parent’s right to the custody, care, and companidnship
of his or her child is a fundamental right that may not be abridged
without due process of law, and numerous statutes set forth
procedures tailoring when the court may intervene in the parent-
child relationship. As bunishment for Shawn Rainey’s criminal
conviction, the sen‘tencing court barred him from having any

| contact, direct or indirect, with his then four-year-old child for the
rest of his life. Did the sentencing court’s imposition of a
permanent lifetime no-contact order between a parent and his
minor biological child exceed its authority and violate Rainey’s

- rights to parent aﬁd fo receive due probess of law?

2. Does the lifetime term of the no-contact order exceed

the statutory maximum as explained by Blakely v. Washington, and

thus violate the Sixth Amendment?

- B. STATEMENT OF THE CASE.

During'their marriage, Shawn Rainey and Kimberly

Bernhardt had a child together, L.A.R., born on August 15, 2001.



COA 24827-5-Ill, Slip op. at 2; Judgment and Sentence, p. 6."
Rainey’s marriage dissolved acrimoniously and he divorced in May
2004. Slip op. at 2. A parenting plan governed custody and care
of their child. Id. |
On March 9, 2005, Rainey picked up L.A.R. for a scheduled
visit but did not return L.A.R. to her mother as anticipated. Slip op.
at 2. Two weeks Iater, authorities found Rainey and L. A.R. in
Texas. Id. Rainey also left harassing telephone messages for
Bernhardt. |d. He was convicted of first degree kidnapping, for
taking L.A.R. with the intent to cause extreme emotional distress to
Bernhardt; and telephone harassment, fdr the phone calis he made
to Bernhardt. Slip op. at 6; Judgment and Sentence, p. 12 The
court imposed 68 months confinement and ordered Rainey “shall
ﬁot have contact with” L.A.R. or Bernhardt, “including, but not
limited to, personal, verbal, teléphonic, written or contact through a |
third party for life.” Judgment and Sentence, p. 7.

Rainey was denied relief on direct appeal and filed a CrR

7.8 motion challenging his sentence, including the imposition of the

R The Court of Appeals ruling from Rainey’s direct appeal that sets forth
the facts of the case is referred to hereinafter as “Slip op.” and is attached as
Appendix A. The relevant Judgment and Sentence is attached as Appendix B.



lifetime no-contact‘ order with his daughter L.A.R. T'he Court of
Appeals rejected motion after it was transferred from the trial court
without a ruling, but this Court granted review on the legality of the
no-contact order. |
C. ARGUMENT.

1. THE ORDER BARRING RAINEY FROM ANY
CONTACT WITH HIS CHILD FOR THE REST:
OF HIS LIFE VIOLATES HIS '
CONSTITUTIONAL RIGHT TO CARE FOR
HIS CHILD AND SUBVERTS THE
STATUTORY SCHEMES FOR TERMINATING
OR RESTRICTING PARENTAL RIGHTS

a. A parent's right to care for his or her child is a

fundamental interest strictly protected by the Constitution. A parent

“has a fundamental liberty and privacy interest in the care, custody

and enjoymént of his child. 'TroXeI v. Granville, 530 U.S. 57, 65-66,

120 S.Ct. 2054, 147 L.Ed.2d 49 (2000); Santosky v. Kramer, 455

U.S. 745, 753, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982);_Sta.te V.

Ancira, 107 Wn.App. 650, 653, 27 P.3d 1246 (2001); State v.
Letourneau, 100 Wn.App. 424, 438, 997 P.2d 436 (2000)'. A
parent’s liberty interest in his child is “perhaps the oldest of the

fundamental liberty interests” recognized by the courts, as well as a

2 The Judgment and Sentence for the harassment conviction, a gross
misdemeanor, is attached to the State’s Answer to the Motion to Modify.



fundarﬁental privacy right. Troxel, 530 U.S. at 65; Stanley v.

lllinois, 405 U.S. 645, 652, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972).
The bond between a parent and child is “more precious than

... life itself.” In re Welfare of Myricks, 85 Wn.2d 252, 254, 533

P.2d 841 (1975). The rights to conceive and raise one’s children -
have been characteﬁzed as “essential,” and among the “basic civil
rights of man.” Stanley, 405 U.S. at 651. Not only does the |
constitution require “fair process” before Ivimiting a parent’s rights, it
also substantively prohi.bits government intervention absent a

compelling state interest that must be as narrowly tailored as

possible. Troxel, 530 U.S. at 65; In re Parentage of C.A.M.A., 154

Whn.2d 52, 61, 109 P.3d 405 (2005); see also Stanley, 405 U.S. at

652 (citing Ninth and Fourteenth Amendments as textual basis of

parental rights); > Wash. Const. Art. 1, §§ 3, 7

® The Ninth Amendment provides, “The enumeration in the Constitution,
of certain rights, shall not be construed to deny or disparage others retained by
the people.”

The Fourteenth Amendment says in pertinent part, “No State shall . . .
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.”

, * Art. I, § 3 provides, “No person shall be deprived of life, liberty, or property,
without due process of law.”

Art. |, § 7 provides, “No person shall be disturbed in his private affairs, or his
home invaded, without authority of law.” ’



A parent’s rights are fundamental but not absolute. Thé
State may intervene and protect a child where a parent’s “actioné
or decisions seriously conflict with the physical or mental health of
the child.” In re Sumey, 94 Wn.2d 757, 762, 621 P.2d 108 (1980)
(citations omitted). A parent’s right o care, custody, and
companionship of child “cannot be abridged without due process of
law” under Fourteenth Amendment. In re Key, 119 Wn.2d 600,
609, 836 P.2d 200 (1992), cert. denied, 507 U.S. 927 (1993). The
due process protections set forth in RCW 13.34.090(1) include:

[The] right to be represénted by an attorney in all

proceedings . . ., to introduce evidence, to be heard in

his or her behalf, to examine witnesses, to receive a

decision based solely on the evidence adduced at the

hearing, and to an unbiased fact-finder.

When the State intervenes, either as a monitor for
dissolution issues or an entity concerned for the child’s safety and
welfare, an array of statutes contain procedures for restricting a
parent’s' access to his or her children while protecting the parent’s
right to due process. Ancira, 107 Wn.App. at 655-56. Chapter
26.09 RCW speaks to parenting plans and chapter 13.04 RCW
addresses dependency and términation proceedings. Under these

procedures, family and juvenile court may address a parent’s

contact with his child after weighing the parent’s constitutional



rights to care for a biological child, providing a méaningful
opportunity to be heard prior to deprivation of that right, and

determining the best interests of the child. Ancira, 107 Wn.App. at

655; Letourneau, 100 Wn.App. at 442-43.

b. A court may not disreqgard a parent’s due process

rights when it limits or bars contact between a parent and his minor,

biological child. Due process must be afforded to all parents, even

those whose parental misconduct results in a criminal conviction.
In re Sego, 82 Wn.2d 736, 740, 513 P.2d 831 (1973) (“a parent's
misconduct, even if criminal in nature, does not automatically
support permanent child deprivation.”). The best interests of the
child, alone, do not establish compelling grounds to overrule av
parent’s fundamental right to care for his or her child. .C.A.M.A.,
154 Wn.2d at 61.

“Family court is best blaced” to determine the_loﬁg-term

needs of the child and “finely tune” necessary restrictions on

contact. Inre: Marriage of Stewart, 133 Wn.App. 545, 551, 137

P.3d 25 (2006), rev. denied, 160 Wn.2d 1011 (2007). Orders
restricting contact between a parent and child may not permanently

supplant family court orders governing parent-child relationships.



'Ancira, 107 Wn.App. at 652; State v. Sanford, 128 Wn.App. 280,

289, 115 P.3d 368 (2005); Letourneau, 100 Wn.App. at 442,

i. The sentencing court is not the proper forum

~ for terminating a parent-child relationship as a matter of due

process. A court may issue protection orders prohibiting contact
between a parent énd child, but these restrictions have been
upheld only if of limited durétion and when reasonably necessary
after considering less restrictive alternatives. Stewart, 133
~ Wn.App. at 551; Ancira, 107 Wn.App. at 655.

In Ancira, the Courf of Appeals found unconstitutional an
order barring a father from contact with his two minor children for
five years, imposéd as a “crime-related” sentencing condition. 107

Wn.App. at 653-55. The parents in Ancira had a contentious

relationship and an existing no-cbntact order barred the children’s
father from seein'g their mother. Id. at 652. One evening, the
parents argued and the father refused to return one _child to the
mother. The father was convicted of felony violation of a no-
contact order against the rhother, and the court imposed a no-
contact order prohibiting the father from direct or indirect contact

- with the children, fin‘ding contact with the father was not in the



children’s best interests. Id. at 653. The no-contact wouldvl.ast for
five years, although the court offered to review it in 18 months. Id.

The Court of Appeals reviewed the legality of the no-contact
order by first recognizing that a parent’s fundamental right to the
care, custody, and control of his or her child precludes the court
from barring parents’ contact with their children unless the
restriction is “reasonably necessary to prevent harm to the
children.” Id. at 654. Applying this standard, the court found
insufficient factuai support for barring any contact, even indirect
communication, between thé father and his young children.

The Ancira Court agreed that Witnessing‘domestic violence
is harmful to the children. But the blanket prohibition on contact
was not justified. Available alternatives would protect the children
while permitting some contact. Id. at 656. A pending family court
proceeding would address the dissolution of the marriage and “this
matter [of appropriate parent-child contact] is best resolved by the

family court in the dissolution proceeding.” Id.
Similarly, in Letourneau, the Court of Appeals rejected a no-
contact order entered as part of a criminal sentence that permitted

only supervised contact between a mother and her minor children.

100 Wn.App. at 437. In this infamous case, a mother of three



minor children Was a school teacher who had seXual intercourse
with a student. She was convicted of two counts of rape of a child
in ‘the second degree for her illicit relationship, but had not been
accused of mistreating her biological children. Id. at 442.

The State defended the no-contact order in the interest of
preventing harm to Letourneau’s ch.ildren. While recognizing th.e
Stéte’s interest, the court found the restriction was not reasonably
necessary. Id. at 441. There was no record of past harmful acts or
sexual abuse of any of her children. - Id. at 439. The court ruled
there must be affirmative evidence a parent “is a pedophile” or
“otherwise pose[s] a danger of sexual molestation to his or her own
children” to justify restricting parent-child contact. Id. at 442. |

~The Letourneau court further noted there are “rﬁore
appropriate forums than the criminal sentencing process to address
the best interests of dependént children” with respect tb.their
contact with their parents, such as family court for dissolution
issues and juvenile court for dependency matters. Id. at 443. In
these more appropriate forums, a gyu‘ardian ad litem could
investigate the children’s‘needs regarding their relationship with

their mother, or offer the children “professional intervention” as the



individual circumstances required. Id. at 442. A pending

dissolution case would address visitation. Id. at 443. In sum,
[i]t is the business of the family and juvenile courts to
address the best interests of minor children with
respect to most other kinds of harm that could arise
during visitation with a parent who has been
convicted of a crime, including psychological harm
that might arise from that parent's communications
with the children regarding the crime. To that end,
the family and juvenile courts . . . have broad
discretion to tailor orders that address the needs of
children in ways that sentencing courts in criminal
proceedings cannot. Sentencing courts in criminal

proceedings must necessarily operate within the
limitations on court discretion contained in the SRA.

In Stewart, a civil case, the court prohibited a father from
contacting his minor children for one year because of domestic
violence problems between the parents pursuant to RCW
26.50.060. 133 Wn.App. at 550-51'. Thé father argued that the
existing pérentihg plan controlled and it should have been modified
under the pertinent Parenting Act procedures.

The Court of Appeals that “a protection order cannot actually
suspend é parenting plan. Nor can it impose a long-term restriction
on parental contact with a minor child, or otherwise affect the terms
of the parenting plan.” Id. at 554. The Stewart Court concluded

that a one-year no-contact order was pe'rmissible in this context,

10



but it also noted that the order was “entered in contemplatibn of
further proceedings in family court, which [the mother] initiated the
same day.” Id. at 556. |

As these cases indicate, a host of procedures govern the
court or state’s involvement in and oversight of a parent-child
relationship, and contemplate such intervention occurs only after
considering all relevant factors and only when restrictions are
narrowly drawn to withstand strict scrutiny, thus protecting the
fundamental rights at stake.

ii. Dependency proceedings offer a meaningful

opportunity to consider the needs of the parent-child relationship.

. When a child has been abused or neglected, the State may
institute dependency or termination proceedings. Sumey, 94
Wn.2d at 763-64. Chépter 13.34 RCW details the procedures that
must be followed prior to terminating a parent’s custodial rights.

~ Although the best interests of the child is the paramount
consideration, mandatory procedures guarantee that no parent will
be denied the fundamental right to parent absent extensive efforts
to rectify the parent’s identified deficiencies and holding the State
to a high burden of proof. w, 94 Wn.2d ét 763-64; RCW

13.34.136 (dependency requirements); RCW 13.34.180 (criteria for

11



| seeking termi\nation); RCW 13.34.190 (findingé necessary for
termination).

Dependency proceedings expressly require the court to
actively encourage parent-child contact, and prohibit restrictions on
visitation absent a court finding of actual harm to the child. Inre:

Dependency of T.L.G., 139 Wn.App. 1, 16-17, 156 P.3d 222

(2007); RCW 13.34.136(1)(b)(ii). The strict enforcement of this
requirement stems from a court task force’s finding that frequent
parental contact with a child is critical fo vmaintaining any possibility
of safe reunification of a parent and child. Id. at 16 n.31 5 Itis not
a single incident, but rather the parent-child relationship as a whole
that governs a court’s determination of actual risk to the child from
contact with a parent in a dependency proceeding. ﬂ. at 18.
There is a procedural shortcut to termination of parental
rights for parents convicte.d of certain criminal offenses against his
or her child. RCW 13.34.180(3). The State need only prove that
termination is in the best interest of the child for a parent convicted

of an enumerated offense. The parent remains entitled to an

® Citing Dependency and Termination Equal Justice Committee Report
(2003), available at: http://www.opd.wa.gov/Reports/Dependency %20& %20
Termination%20Reports/2003%20DTEJ%20Report.pdf (last viewed Feb. 19,
2009).

12



aftorney and hearing prior to termination. RCW 13.34.180(4).
Rainey was not convicted of an offense that would justify cursory
procedures terminating his parental rights. RCW 13.34.180(3).

iii. The Parenting Act allocates care and

custody of a child between parents. When parents are divorced

and have a parenting plan, as in the case at bar, the Parenting Act
of 1987, chapter 26.09 RCW, details procedures for allocating
parent-child contact as well as decision-making authority. See e.g.,

In re Marriage of Watson, 132 Wn.App. 222, 130 P.3d 915 (2006)

(civil court trial inVoIving mother’s attempt to modify parenting plan);
RCW 26.09.191 (statutory guidelines for restricting parent’s role
due to misbehévior); RCW 26.09.260 (modifying parenting plan).®

| For example, a court must limit a parent’s decision-making
- authority and “residential timé” with thé child where the parent is
conv_icted of cértain ‘sexual offenses, has a history of domestic
violence, or inflicts grievous bodily harm. RCW 26.09.191(1), (2).

The limits imposed must be “reasonably calculated” to prevent

® RCW 26.09.260(4) generally requirés a substantial change in
circumstances to modify a parenting plan, but contains the following exception:

13



harm to the child or primary parent, and may include supérvised
contact or require counseling. RCW 26.09.191(2)(m)(i). A court -
may deny contact only if the court “expressly finds based on the
evidence that Iimitaﬁons on the residential time with the child will
not adequately protect the child from the harm or abuse that could
result.” ﬁ.7

RCW 26.09.191 contains a lengthy list of directions for when
a parent’s conduct may adversely affect the child’'s best interests.
in making decisions regarding a parenting plan, the court has tools
such as a guardian ad litem or experienced service providers who
may investigate the parehting arra.n.gements; RCW 26‘.09.220.
The sentencing court in a criminal case does not act upon this
breadth of information or upon expertise in creating appropriate

living arrangements. Letourneau, 100 Wn.App. at 443.

The court may reduce or restrict contact between the child and

the parent with whom the child does not reside a majority of the

time if it finds that the reduction or restriction would serve and

protect the best interests of the child using the criteria in RCW

26.09.191.

" Further criteria govern procedures for determining parent-child contact
when a parent has been found to be a sexually violent predator under chapter
71.09 RCW, or who has an adult conviction for a listed sexual offense against a
child. RCW 26.09.191(2)(c)~(l). These criteria do not apply to Rainey.

14



c. The court’s sentencing order permanently barring

Rainey from any contact with his four-year-old child for the rest of

his life circumvents pertinent statutory schemes and violates the

constitution. At the time of the incident, L.A.R. was three yeérs old
and a parenting plan governed her care and custody. Slip op. at 2.
Rather than issuing a temporary.order in contemplation of fu-rther
family court consideration, the court effectively terminated both
father and daughter’s rights to have any contact whatsoever for the

rest of their lives. Ancira, 107 Wn.App.vat 656. Under the terms of

the permanent no-contact order, any contact constitutes a criminél
‘offense, even if initiated by the child or conétituting a simple
birthday card. RCW 26.50.110. |

A sentencing court’s authority to impose a no-contact order
stems from its power to order “crime—related prohibitions” under
RCW 9.94A.505(8); see 'élso RCW 9.94A.700(5)(b) (‘allowing no-
contact with victim as condition of community custody). But this.
authority does not supersede the requirement that the fundamental
right to parent may not be denied absent a compelling interest and

| by the least restrictive means possible. Warren, 165 Wn.2d at 32;

Ancira, 107 Wn.App. at 656. As this Court said in Warren, “crime-

related prohibitions affecting fundamental rights must be narrowly

15



drawn” and “[t]here must be no reasonable alternative way to
achieve the State's interest.” Id. at 34-35.

Although Warren involved a husband’s claim that a no-
contact order against his wife violated the fundamental right to

marriage, the decision favorably cited Ancira as instructive in its

reasoning regarding the strict scrutiny required before prohibiting
contact that is cohstituﬁonally protected. Id. at 33. Here, the
lifetime prohibition on contact between Rainey and his young child
cannot be justified as a choice rationally made by the child, or as
the least restrictive ‘alterna‘tive. Ancira, 107 Wn.App. at 655-56.
Rainey is not a pedophile or otherwise unredeemably

dangerous. See Letourneau, 100 Wn.App. at 443. Rainey’s

conviction stemmed from conflict with his ex-wife, Bernhardt, and
his kidnapping conviction wés predicéted on his intent to intent to
inflict e.motio'nal distress upon Bernhardt, not L.A.R. Slip op. at 6-7.
Although Rainey’s contact with L.A.R. may be properly regulated,
the sentencing court is not the appropriate forum for crafting a long-
term order or tefminating the parental relationship. Rainey is
serving a 68-month sentence, rendering him unable to have
unsupervised contact with L.A.R. for a substantial period of time,

and he must serve 24-48 months on community custody following

16



his release. The community custody order also containé no-
contact provisions. Judgment and Sentence, p. 8.

In the 68 months of Rainey’s incarceration, a family court
could determine L.A.R.'s best interests, with professional guidance,
and allow appropriate contact by letter or telephone call. The
court’s lifetime prohibition on any contact, “including but not limited
to personal, verbal, telephonic, written or contact through a third
party for life,” constitutes a deprivation of the fundamental right to
parent without due pfocess and must be reversed. Warren, 165
Whn.2d at 34. The detrimental impact of the order is not simply
nullifying Rainey’s parental rights, but also denying L. A.R. any
ability to know her father if she so chooses. The base should be
remanded for the court to enter an appropriate ruling pertaining to
contact with the child, or to formally defer to family court the
appropriate restrictions on the father-daughter relationship.

2. THE LIFETIME REACH OF THE NO-

CONTACT ORDER EXCEEDS THE
STATUTORY MAXIMUM.
Sentencing authority derives strictly from statute, subject to

the constitutional rights to due process, a jury trial, and prohibition

against cruel and unusual punishment. Blakely v. Washington, 542

U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004); State v.

17



Ammons,‘105 Whn.2d 175, 180-81, 713 P.Zd 719 (1986); U.S.
Const. amends. 6,% 8,° 14; Wash. Const. art. I, § 22."° As the
United States Supreme Court ruled in Blakely, while a certain
imprisonment term may be permittedv‘ under RCW 9A.20.021, it is

. not the statutory maximum sentence for the charged offense. 542
U.S. at 301-02. Instead, the Court noted the maximum seﬁtence
was “the maximum sentence a judge méy impose solely on the
basis of the facts refleéted in the Jury verdict or admitted by the
defendant.” (Emphasis in original.) M

In State v. Armendariz, 160 Wn.2d 106, 119-20, 156 P.3d

201 (2007), the court found that RCW 9.94A.505, which allows a
sentehcing court to impose “crime-related prohibitions,” bermits_the
‘court to impose no-contact brders as a sentencihg condition. The
court found it logical to construe the statutory maximum as the
outef boundary for thev length of a no-contact o_rdef and presumed

that RCW 9A.20.021 sets the statutory maximum. Id. Armendariz

8 The Sixth Amendment provides in part, “In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an impartial jury.”

® The Eighth Amendment provides, “Excessive bail shall not be required
... nor cruel and unusual punishments inflicted.” Washington Constitution,
Article |, § 14 likewise states, “excessive bail shall not be required, . . . nor cruel
punishment inflicted.” ’ '

18



did not address whether Blakely affects the definition of the
“statutory maximum.” Id.

Here, Rainey’s standard sentencing range was 51-68
months, and his community custody range 24-48 months.
Judgment and Sentence, p. 3, 7. Blakely dictates that the statutory
maximum is the maximum term the court may impose without any
additional findings, and effectively means the statutory étandard
range. Accordingly, the pertinent statutory maximum in the case at
bar is limited to the standard sentencing range. The no-contact
order may not exceed these terms.

3. RAINEY IS PRESENTLY RESTRAINED AND

ENTITLED TO RELIEF FROM THE
UNLAWFUL NO-CONTACT ORDER

A person is entitled to relief by way of a Personal Restraint
Petition (PRP) where the person is under unlawful restraint as
defined in RAP 16.4. Rainey is presently confined at the Airway
Heights Correctional Center, serving the sentence imposed in the
case at bar, and is prohibited from contacting his child for the rest

of his life, rendering him restrained pursuant to RAP 16.4(b).

Unlawful restraint occurs where a sentence or its conditions violate

% Article I, § 22 provides in pertinent part, “In criminal prosecutions the
accused shall have the rightto . . . a speedy public trial by an impartial jury”.

19



the state or federal constitutions. In re the Pers. Restraint of

Greening, 141 Wn.2d 687, 692-93, 9 P.3d 206 (2000); RAP 16.4
(c)(2), (6). The lifetime no-contact order}imposed as a sentence
ccondition is unlawful as it violates the state and federal
constitutions .

Moreover, Rainey is entiﬂed to relief because he is actually
prejudiced by the déprivation of his constitutional right to the care,
custody, and companionship of his minor child. RAP 16.4 (d); Inre_

the Matter of the Restraint of Cook, 114 Wn.2d 802, 812, 792 P.2d

506 (1990). He may not have any contact with his daughter or will
face criminal prosecution. Accordingly this Court should grant him
relief.

D. CONCLUSION.

For the foregoing reasons, Shawn Rainey respectfully
requests this Court reverse the condition of his séntence-barring
- him from any contact with his child for the rest of his life.

DATED this 19" day of February 2009.

Respectfully suémtzi
(
4 kY

NANCY P. COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 24827-5-111
Respondent, ;
V. ' ; Division Three
SHAWN CHRISTOPHER RAINEY, ;
Appellant. ; UNPUBLISHED OPINION

KATo; J.—Shawn Rainey was charged in one case with felony stalking
and telephone harassment and in another case with ﬁ_rst degree kidnapping or, in
the alternative, first degree custodial interference.. The two cases were |
consolidated for frial. A jury convicted Mr, Rainey of telephone haras‘smenf and
first degree kidnapping. He appeals,‘claiming hié épeedy trial rights were
violated, the evidence did not support hjs conviction for kidnépping; the
prosecutor committed misconduct; and he was denied effective assistance of

counsel. Mr. Rainey also filed additional grounds for review. We affirm.,

L.

Y

" Judge Kenneth H. Kato is serving as a judge pro tempore of the Court of
Appeals pursuant to RCW 2.06.150. :




Clork Copy

No. 24827-5-1lI
State v. Rainey

Shawn and Kimberly Rainey were married and had one daughter, L.R. He
verbally abused and threatened Ms. Rainey. She obtained a protection order in
March 2004. Deépite the order, Mr. Rainey called her 10-15 times a day. He
moved into a house on the same street. The couple divorced in May 2004.

Mr. Rainey continued to call and leave mességes for Ms. Rainey at home
" and at work. She eventually contacted the police. On December 3, 2004, the
State filed charges againét him for harassment and stalking. On December 19,
the court iésued a no contact order.

In November 2004, Mr. Rainey had stopped returning their child when
required to under the. parenﬁng blan. In January 2008, L.R. had a scrétch on her
' back. Mr. Rainey took ﬁer to the doctor a}nd Child Protective Services (CPS) was
called. CPS determined there was no abuse. Mr. Rainey had also reported to
CPS he was concerned about Ms. Rainey’s boyfriend, Joe Bernhardt. CPS
deterrﬁined the concern was unfounded. The police aléd decided there was not
enough 'evidehce to find child abuse had occurred. |

On March 9, 2005, Mr. Rainey picked up L.R. for visitation and did not
return her. On :March 11, a warrant was issued for his arrest. On March 29, Mr.
Rainey called Ms, Rainey and tbld her he wanted her to move a thousand miles
away, pay his attorney fees, give him custody, and tell the bolice she knew he

had taken L.R. on vacation. When she refused, he told her “happy hunting.”

2
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Report of Proceedings (RP) at 376. On March 30, 2005, L.R. was found in
Texas and Mr. Rainey was arrested. This time, the State charged Mr. Rainey
with ﬁrst degree kidnapping or, in the alternative, first degree custodial
interference.

" The cases were consolidated for trial. Mr. Rainey testified he took L.R.
because he was concerned for her safety. The jury convicted Mr. Rainey of first
degree kidnapping and telephone harassment. This éppeai follows.

Mr. Rainey contends his speedy trial rights were violated. On December 3,

12004, the State charged him with telephone harassment and stalking. On June
1, 2005, the State charge,d Mr. Rainey with first degree kidnapping or, in the
alternative,} first degree custodial interference. | | '

On June 14, 2005, Mr. Réiney appeared for his omnibus hearing on the
sta!kiﬁg and harassment charges. The State advised the court of the kidnapping
charges and its intention to file a motion to consolidate the cases. The State
further informed the court that defense counsel would be unavailable for trial in
July and the prosecutor had a preassigned case in August, so trial wouid need 1o
be scheduled for September 2005. De’feﬁse counsel said he had discussed the
time frames with the proseéutor and September 19 was an available trial date.

The parties then agreed to set trial for September 26 because the fall judicial
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conference was on September 19. The court told the State to submit an order
setting trial on the same date for the kidnapping charges, as well.
The State filed a motion to consolidate the cases for trial. ON July 9, 2005,
Mr. Rainey wrote the éour”t a letter objecting to the trial date of September 26 on
the kidnapping charge. On Augt;st 8, 2005, he filed a motion on counsel’s
letterhead to dismiss the kidnapping charge because of speedy trial violations.
| The parties a'ppeared in court on September 1 to argue the motions. Mr. |
Raihey’s position Was that the o'rnnibué hearing continuéd trial on the stalking
and harassment charges, but not the kidnvapping charge. He claimed he did not
understénd that at thé June 14 hearing, the kidnapping charge was also
continued. He claimed frial on that charge thus had to be set on or before July
29, 2005.
The State countered that it and defense counsel had numerous -
_conversations and were in agreement about continuing both trials to September
26, 2005, The prosecutor told the court the order of éontindance did not get

entered because she was unable to get Mr. Rainey's signature. The 'proseéutor

acknowledged she agreed to get the order, but it just did not happen. She stated

there was never a disagreement about the trial date. On the other hand, Mr.
Rainey argued he had never waived his right to speedy trial on the Kidnapping

charge. The court denied the mofion to dismiss, finding the parties were in

4
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_ agreemént and the lack of an order was a scrivenef’s erTor. The court also
granted the State's motion to consolidate the cases.

| The court subsequently granted anather continuance of the trial datel until
October 10, 2005. Mr. Rainey and his counsel objected.

Immediately prior to trial, defense counsel renewed fhe motion to dismiss
for speedy trial violations. The court denied the motion.

For an incarcerated defendant, CrR 3..3 requires the court to set a trial date -
within 60 days of arraignment. CrR 3.3(b)(1)(i). A party has 10 days from
receiving notice of a trial date that is hot within the time limits to obje‘ct. CrR
3.3(d)(3). Without an objection, any spejedy trial violation is waived. Stafe v.
Farnsworth, 133 Wn. App. 1, 12, 130 P.3d 389 (2006), review denied in part,
granted in part on other grounds, 2007 Wash. LEXIS 63 (Jan. 31, 2007). |
| Mr. Rainey’s speedy trial time expired July 29, 2005, for the Kidnapping
chargé. On June 14, 2005, however, the court s.tate'd it was continuing the trial
date to Sebtember 26. Mr. Rainey was present in the courtroom at this hearing.
Under CrR 3.3(d)(3), he had until June 24 to object. He failed ;(o do so and any
violation was therefore waived.

Mr. Rainey claim‘s he was unaware the court was continuing trial on the
kidnapping charge. But on July 9, 2005, he wrote a letter to the judge on this

issue. On July 21, the court responded it could not take any action without a
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motion. He filed a motion on August 8. His own Jetter establishes that, by July 9,

2005, Mr. Rainey was aware of the September 26 trial date for the kidnapping

charge. By July 21, he also knew he needed to file a motion. The August 8 filing

date of his motion was more than 10 days after he knew the trial date on the

. kidnappiﬁg éharge. Under CrR 3.3(d), (h), any objeétion was waived.

Mr. Rainey next contends the evidence was insufficient to support the

kidnapping conviction. The test for sufficiency of the evidence is whether, after

| viewing the evidence and all reasonable inferences most favorably to the State,

any rational trier of fact could have found guilt beyond a reasonable doubt. State

v. Atkins, 130 Wn. App. 395, 401-02, 123 P.3d 126 (2005). A claim of

| insufficiency admits the truth of the State's evidenée, and the reviewing court

draws _all reas_onable inferences from the evidence in the State’s favor. State v.

' Salinas,'ﬂQ Wn.2d 192, 201, 829 P.2d 1068 (1992). We defer to the trigr’ of fact

to weigh the evidence and judge the credibility of the witnesses. Atkins, 130 Wn.

~ App. at 402.

Mr. Rainey was charged with first degree kidnapping under RCW
9A.40.020(1)(d): “A person is guilty of kidnapping in the first degree if he
intentionally abducts another person with intent . . . [t]o inflict extreme mental

distress on him or a third person.” He argues the evidence failed to establish that

he acted with the intent to inflict extreme mental distress on a third person.

6
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Mr. Rainey wrote Ms. Rainey letters after his arrest stating that “| hope that

the last three weeks has shown you how much pain | have been in for the last
year not seeing [L.R.] every day." RP at 943. He also apologized in a letter for
the pain he caused Ms. Rainey.. He wrote other letters acknowledging that his
taking the child hurt Ms. Rainey. He also called her while he had L.R. and
demanded she tell police he had taken L.R. on vacation. When she did not
agree, Mr. Rainey told her “happy huntiné,” RP at 376. Since their separation,
Mr. Rainey had also harassed and threatened Ms. Réihey' From this evidence,
the jury could find beyond a reasonable doubt that Mr. Rainey infehded to cause
‘her emotional distress:

He next argues the prosecutor committed misconduct by misrepresenting
the facts in both her opening and closing statements. To obtain reversal of a
conviction on the basis of prosecutorial misconduct, a defendant must show the-
prosecutor’s conduct was improper and prejudfcial. lState v. Brett, 126 Wn.?.d
136, 175, 892 P.2d 29 (1995), cert. denied, 516 US 1121 (1996).4 Absent an
objection, a defendant cannot cléim prosecutorial misconduct unless the .
misconduct was so flagrant and ill inte'ntionved that a curative instruction qould not
have cured any prejudice. Stafe v. Hoffman, 116 Wn.éd 51, 93, 804 P.2d 577 |
(1991). A prosecutor's remarks “must be reviewed in the context of the total

argument, the issues in the case, the evidence addressed in the argument, and
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the instructions given to the jury.” Stafe v. Brown, 132 Wn.2d 529, 561, 940 P.2d
546 (1997), cen‘.. denied, 523 U.S.. 1007 (1998).

He conténds the prosecutor committed misconduct in her opening
statement when she stated that his friend would tesﬁfy Mr. Rainey called and
said he was returning to the United States to get éome money. Although there
was no objection, he argues the evidence did not support this statement. The
purpose of an opening statement is to outline the evidence the State intends to
introducé. State v. Kroll, 87 Wn.2d 829, 834-35, 558 P.2d 173 (1976). An
opening statement should not misstate the evidence to be presented at trial. |
State'v. Torres, 16 Wn. App. 254, 258, 554 P.2d 1069(1976). |

The testimony was not guite as thé prosecutor suggested. One of Mr. |
Rainey’s friends, Ed Salazar, did testify that Mr. Rainey calied him from Mexico
and asked him if he knew anybne who wanted to buy sdme tools. Mr. Salazar
said this caused him to believe Mr. Rainey needed mbney. An FBl agent |
testified thatianother friend had said Mr. 'Rainey was out of money. When
arrested, he only had five ddllars. 'The reasonable inference from this evidence is
that Mr. Rainey returned to get money.

Although the testimony was not exactly as characterized by the prosecutor,
she did not misstate the evidence to a degree that rises to misconduct.

Furthermore, any error could have been cured by an instruction.
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Mr. Rainey claims the pro_secutor commiﬁed misconduct during closing
when she again argued he came back to the United States for money. Attorneys
have wide latitude during closing argument to draw and express reasonable
inferences from the evidence. Stéz‘é v. Harvey, 34 Wn. App. 737, 739, 664 P.2d
1281, reviéw denied, 100 Wn.2d 1008 (1983). As with the statement during
opening, the inference was reaéonable and any error could have been cured by
~ an instruction. There was no prejudicia!lmisconduct.

. The jury was also instructed that attdrney remarks weré not evidencé.
Courts generally presume that jurors follow instructions to disregard improper
evidence. Stafe v. Russell, 1256 Wn.2d 24, 84, 882 P.Zd 747 (1994), cert. denied,
514 U.S. 1129 (1995). |

Mr. Rainey claims thelprosec':utor commiﬁed misconduct during the
sehtenbi_ng hearing by reiterating that he had not attempted to turn himself in, but
came back to the United States only for money. In essence, he attempté to
contest his standard range sentence. Generally, a defendant cannot appeal a
sentence within the standard range. State v. Osman, 157 Wn.2d 474, 481, 139

P.3d 334 (2006) (citing RCW 9.94A.585(1)). He was so sentenced here.

Mr. Rainey contends counsel was ineffective because his prior relationship

with a witness was a conflict of interest. At trial, defense counsel noticed that Mr.

Bernhardt, Ms. Rainey's new husband, looked familiar. Counsel learned after the

9
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{rial had concluded that he had represented Mr. Bernhardt’s son in 2001 agains't
a child rape charge. Counsel had not recognized the name, had no contact with
Mr. Bernhardt after early 2002, and had no independent recoliection of him or the
case. Defense counsel informed Mr. Rainey. |

After trial, Mr. Rainey obtaiﬁed different counsel and filed a motion for new
trial. Because one of his‘defenses was that he had taken his daughter out of
concern Mr. Bernhardt was abusing her, he argued his trial counsel should have
done a more thorough investigaﬁoh. He argued that Vif such-an investigation had
been done, counsel would have diébovered the conflict of interest prior to trial.
The court denied th_e‘mo_tion, finding there was no actual conflict,

A criminal defendant is constitutionally entitled to effective assisténce of
counsel. U.S. CONST. amend. VI; CONST. art, I, § 22 (amend. 10); Strickland v.
Washington, 466 U.S5. 668, 686, 104 S Ct 2052, 80 L. Ed. Zd 674 (1984); State
v. Hendrickson, 129 Wn.2d 61,77, 917 P.Zd 563 (1996). To obtain reverséi on
this ground, a defendant bears the burden of showing his attorney’s performance
fell below an objective standard of reasonableness and the deficiency préjudiced
him. State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).

In determining whether counsel’s performance was deficient, there is a
strong presumption 6f adequqcy. ld. at 335. Competency is not measured by

the result. State v. Early, 70 Wn. App. 452, 461, 853 P.2d 964 (1993), review

10
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denied, 123 Wn.2d 1004 (1994). But “counsel has a duty to make reasonable
investigations or to make a reasonable decision fhat particular inveétigaﬁons are
unnecessafy." Inre Persv, Restraint of Rice, 118 Wn.2d 876, 889,'828 P.2d

1086, cert. denied, 506 U.S. 958 (1992) (citing Strickland, 466 U.S. at 6391). “In |
an effectiveness case, a particular decision ndt to 'invesfigate must be assessed 5
for reasonableness under all the circumstances.” /d.

Trial couhse! did have a member of his staff conduct a phone interview
with Mr. Bernhardt. A criminal background check was done. Counsel
determined Mr. Bernhardt was not a major witness and did not even know if he
was going fo be called. The record shows counsel made a reasonable
investigation. His decision that the witness was not a major one was a tactical
decision and cannot support a claim of ineffectiye assistance. |

Mr. Rainey also takes issue with counsel’s faiiure to cross-examine Mr.
Bernhardt. A decision not to cross-examine a withess is often tactical because
counsel may be concerned about opening the door to damaging rebuttal or
counsel m'ay conclude that cross examination would not provide evidence useful
to the defense. /n re Pers. Restraint of Brown, 143 Wn.2d 431, 451, 21 P.3d 687
(2001) (citing In re Pers. Restraint of Gentry, 137 Wn.2d 378, 404, 972 P.2d
1250 (1999)). Generally, the attorney is in a far b.ettef position to assess whether

a witness will help or hurt the defendant's case than a reviewing court. See State

1
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V. Robinson, 79 Wn. App. 386, 396, 902 P.2d 652 (1995) (citing State v. Piche,
71 Wn.2d 583, 590-91, 430 P.2d 522 (1967), cert. denied, 390 U.S. 912 (1968)).

The trial was lengthy and counsel did not cross-examine several
witnesses. At the hearing on the motion for new trial, counsel testified he did not
| cross—ekamine Mr. Bernhardt because he knew he would deny Mr. Rainey's
aliegafions and the evidence did not establish any abuse of the child. This was
again a tactical decision that cannot s.upport a claim of ineffective assistance.

Mr. Rainey also claims defense.counsel’s prior relationship with Mr.
Bernhardt was a conflict of interest. A defendant asserting a conflict of interest
- on the part of counsel must show only that a conflict adr/érse!y affected the
at’rorney’s performance to show a violation of his Sixth Amendment right. Stafe
V. Dha/iwal, 150 Wn.2d 559, 571, 79 P.3d 432 (2003). But there is no evidence
r;f adr/erse performance. |

Mr. Raihey claims that because Mr. Berhhardt's son was charged with
child rape and was given a sexual offender sentencing alternative, the evidence
should have been used at trial to show it was the son who abused his daughter.
But Mr. Rainey made no allegations of sexual abuse against the son. There was
also no evidence his child ever met Mr. Bernhardt's son. Thus, defense

counsel's failure to personally interview Mr. Bernhardt before trial and discover

12
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the earlier relationship with his son cannot support an ineffective assistance of
counsel claim.

In his additional grounds for review, Mr. Rainey claims the court erred by
permitt}ng the State to amend the information after it had rested. We review the
trial court's grant of a motion fo amend an information for abuse; of discretion.
Brett, 126 Wn.2d at 155. A trial court may allow the amendment of the
information at any time before the v.erdict as long as the “substantial rights of the
defendant-are not prejudiced."' CrR 2.1(d). ‘Mr. Rainey bears the burden of
demonstrating prejudice under CrR 2.1(d). Stafe v. Hakimi, 124 whn. App. 15,
26-27, 98 P.3d 809 (2004) (citing State v. Gosser, 33 Wn. App. 428, 435, 656
P.2d 514 (1982)), review denied, 154 Wn.2d 1004 (2005).

The second amended information had four charges: stalking, telephone
harassment, kidnapping, and custodial interference. The third amended
information made the count of custodial fnterference charge an alternétive charge
to the kidnapping. All prior informations, however, had consistently.listed the
custodial interference as an alternative charge. This amendment merely
corected a clerical erro4r. Mr. Rainey has failed ’tc;) show prejudice. He also

claims he was not arraigned on the last information, but the record shows

otherwise.

13
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Mr. Rainey argues the court erred by not including an instruction for
“extreme mental distress” in its instructions to the jury. We review claims of
erroneous jury instructions de novo. The inqu_iry is whether they are supported
by the evidence, allow the parties to argue their theories of the case, are not
misleading to the jury, andvproperly set forth the applicable law. State v. Mills,
154 Wn.2d 1, 7, 109 P.3d 415 (2005). But Mr. Rainey failed to object. He thus
waived any objections to the ins.tructioﬁs. See State v. Hickman, 135 Wn.2d 97,
104-05, 954 P.2d 900 (1998).

In any event, the court was not requi}réd 'to define "extreme mental
distress” fof the jury. Trial courts must define technical words and expressions
used in jury instruétioné, but need hot define wbrds and expressions that are of
common understanding. State v. Allen, 101 Wn.2d 355, 358, 678 P.Zd'798
(1984). When a statut_e defines a term, the trfal court must instruct the jury on
that specific legal deﬁnifion. /d. at 361-62. “Extreme mental distress” does not
have a statutory definition. In the absence of a statutory definition, whether a
word used in an instruction requires further defining is a matter within the trial
covu’rt’s discretion. See State v. Schimmelpfennig, 92 Wn.2d 95, 100, 594 P.2d -
442 (19.79). Mr. Raiﬁey has not established an a_buse of discretion here.

He further asserts the court erred by imposing a lifetime no‘contact order

with his child in‘the judgment and sentence. He argues there was no finding the

14
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child was his victim. The order was issued pursuant to RCW 10.99.040. RCW
10.99.020(8) deﬁnés "victim” as any family or household member who was

subjected to domestic violence. RCW 10.99.020(5)(o) defines “kidnapping” as
an act of domestic violence. The child was a family member subjected to the act
of kid'napping and was tﬁus properly listed as a victim.

Mr. Rainey argues that the court’s finding the child was a victim violates
Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004),
because it was a factual finding not made by the jury. But the child was a victim
by statute. A factual finding was unnecessary.

Mr. Rainey contends the court erfed by excluding evidence Ms. Rainey
had been abuséd and her family covered it up. He argues this made them more
likely tQ cover up the fabt the child was being abused. fhe court excluded this

‘ evidence as improper reputation evidence. Mr. Rainey claims a violation of his
right to present a defense was violated.

Although a defendant has a constitutional right to obtain Witnesses and
present a defense, a defendant has no right' to the admission of irrelevant
evidence. There is no constitutional error if the frial court properly finds that the’

. evidence is irrelevant. State v. Hudlow, 99 Wn.2d 1, 15, 659 P.2d 514 (1983).
Relevant evidence is evidence that has any tendency to make the existence of a

fact of consequence to the determination of the action more or less probable. ER
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401. The abuse Ms. Rainey may have suffered as a child and how her.family

dealt with it is not relevant. The court properly excluded the evidence.

Affirmed.

A majority of the panel has determined this opinion will not be printed in

the Washington Appellate Reports, but it will be filed for public record pursuant to
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' [ 1Jail One Year or Less [ 1 RCW 9.94A.712
SID: 022333264 Prison Confinement

First Time Offender

[ } anm::l RQaexual Offandear ‘-‘.nnfnnmnn Alternative

i W

Speclal Drug Offender Sentencing Altematlve
T X ] Clerk’s Action Required, para 4.5 (SDOSA),
4.1,5.2,5.3,56and 5.8

/
RT COSTS O
VTN ASGESS BAD 7 g & g
RESTITUTION ! 005
FINE Ecg- FQL
TTY FEES ‘ . UA/h,QU/gr
SHERIFF COSTSZBESEZ . Clg,
DNA mm
CRIME LAB i
OTHER COSTS e
SUPERIOR COURT OF WASHINGTON
COUNTY OF SPOKANE
STATE OF WASHINGTON ) -
) No. 05-1-01646-0
Plaintiff, )y
) PA# 05-9-18826-0
V. ) RPT# CTIIl: 002-05-0076623
) RCW CT IIl: 8A.40.020(1)(D)DV-F (#46515)
SHAWN C. RAINEY )
WM 07/29/73 )  FELONY JUDGMENT AND SENTENCE (FJS)
) [ XX ]Prison[ ]RCW ©.94A.712 Prison
Defendant, ) Confinement
)
)
)
)
)
)

I. HEARING
1.1 A sentencing hearing was held and the defendant, the defendant's fawyer and the
(deputy) prosecuting attorney were present.

. ll. FINDINGS
- _There being no reason why judgment should not be pronounced, the Court FINDS:

21  CURRENT OFFENSE(S): The defendant was found guilty on [~ 20-05
by [-3plea [XX]juryverdict [ -Hbenehtrisl of:
Count No.: I1l KIDNAPING IN THE FIRST DEGREE -DOMESTIC VIOLENCE

RCW 8A.40.020(1)(DYDV-F (#46515)
Date of Crimg March 09, 2005

Incident .az—os 0076623 - \&/

FELONY JUDGMENT AND SENTENCE (JS) <$ZO 550 Do PAGE 1

{RCW 9.94A.500, .505)(WPF CR 84,0400 (6/2005))
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as charged in the Second Amended Information.

[]

FELONY JUDGMENT AND SENTENCE (J5)

Additional current offenses are attached in Appendix 2.1.

The court finds that the defendant is subject to sentencing under RCW
9.94A.712.

A special verdict/finding for use of a firearm was returned on Count(s) _
RCW 8.94A.602, 9.94A.533.

A special verdict/finding for use of a deadly weapon other than a firearm was
returned on Count(s) ___. RCW 8.94A.602, 9.94A.533.

A spemal verdict/finding of sexual motivation was retumned on Count(s)

The offense in Count(s) was .commmed in a county jail or state
correctional facllity. RCW 9.94A.510(5)

A special verdict/finding for Violation of the Uniform Controlled

Substances Act was returned on Count(s)_ , RCW 69.50.401 and
RCW 68.50.435, taking place in a school, school bus, within 1000 feet of the
perimeter of a school grounds or within 1000 feet of a school bus route stop
designated by the school district; or in a public park, In a public transit vehicle, or
in a public transit stop shelter; or in, or within 1000 fest of the perimeter of, a
civic center designated as a drug-free zone by a local government authority, or in
a public housing project designated by a local governing authority as a drug-free
zone,

A special verdict/finding that the defendant committed a crime involving the
manufacture of methamphetamine including its salts, isomers, and salts of
isomers, when a Juvenlie was present in or upon the premises of
manufacture was returned on Count(s) . RCW 9..84A.605,
RCW 68.50.401, RCW 69.50.440.

The defendant was convicted of vehicular homicide which was proximately
caused by a person driving a vehicle while under the influence-of intoxicating
liquor or drug or by the operation of a vehicle in a reckless manner and s
therefore a violent offense. RCW 9.94A.030

This case involves kidnapping in the first degree, kidnapping in the second-
degree, or unlawful imprisonment as defined in chapter 9A.40 RCW, where the
victim is a minor and the offender is not the minor's parent. RCW 9A.44.130.
The court finds that the offender has a chemical dependency that has
contributed to the offense(s). RCW _9.94A.607.

The crime charged in Count(s involve(s) domestic violence.
Current offenses encompassing the same criminal conduct and counting as one
crime in determining the offender score are (RCW 9.84A.589):

'Other current convictions listed under different cause numbers used in

caleulating the offender score are (Jist offense and cause number).

PAGE 2

(RCW 9,84A.500, .505)(WPF CR 84.0400 (8/2005))
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2.2 CRIMINAL HISTORY: (RCW 9.94A.525):

Crime Date of Crime Adult or  Place of Conviction Sent.
Crime Type Juv Date

NO PREVIOUS

FELONIES

[ 1 Additional criminal history is attached in Appendix 2.2

[ ] The defendant committed a current offense while on cormmunity placement
(adds one point to score). RCW 9.84A.525,

[ ] The court finds that the following prior convictions are onhe offense for purposes
of determining the offender score (RCW 9.94A.525);

] The following prior convictions are not counted as points but as enhancements
pursuant to RCW 46.61.520:

2.3  SENTENCING DATA:

CT | Offender Seriousness gtandard Plus enhance- | Total Maximum
NO Qerare 1 aval ange mante® Standard Tarrm
T No? | bt ¥ WY (m'numlw Tt o Gt I NAAT aNraail
enhancements) Range
{inciuding
gnhancements)
Ute,
oL D X 5168 mes |N/8 Sl-L8mtt | 50, ced

*(F) Firearm, (D) Other deadly weapons, (V) VUCSA In a protected zone, (VH)
Vehicular Homicide, Sae RCW 46.61.520, (JP) Juveniis present.
[1] Additional current offense sentencing data in Appendix 2.3

24 [ ] EXCEPTIONAL SENTENCE: Substantial and compelling reasons exnst which

justify an exceptional sentence:

[ Jwithin[ ] below the standard range for Count(s)___.

[ ]above the standard range for Couni(s)
[ ]The defendant and state stipulate thatjustlce is best served by imposition
of the exceptional sentence above the standard range and the court finds the
exceptional sentence furthers and is consistent with the interests of justice
and the purposes of the sentencing reform act.

FELONY JUDGMENT AND SENTENCE (JS) PAGE 3’
(RCW 9.84A.500, .505)(WPF CR 84,0400 (6/2005))
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[ 1Aggravating factors were [ ] stipulated by the defendant, [ ] found by the
court after the defendant waived jury trial, [ ] found by jury by special

interrogatory.
Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jury's
special interrogatory Is attached. The Prosecufing Attorney [ 1did [ ] did.not

recommend a similar sentence.

2.5  ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the
total amount owing, the defendant's past, present and future ability to pay legal financlal
obligations, including the defendant's financial resources and the likelihood that the
defendant's status wili change. The court finds that the defendant has the ability or
iikely future ability o pay the legali financial obligations imposed hergin. RCW
9.94A.753
[ 1 The following extraordinary c;rcumstances exist that make restitution

inappropriate (RCW 9.94A.753):

2.6 For violent offenses, most serious offenses, or armed offenders recommended
" sentencing agreements or plea agreements are [ ] attached [ ] as follows

. JUDGMENT .
3.1 The defendant is GUILTY of the Counts and Charges listed in paragraph 2.1 and
Appendix 2.1

32 []  The Court DISMISSES Counts _

‘[ 1 The defendant is found NOT GUILTY of Counts

, IV. SENTENGE AND ORDER
IT 1S ORDERED: '

4.1 Defendant shall pay to the Clerk of the Court
JASS CODE

RTNRIN g Restitution to;

3. Restitution to:

3 Restitution to: :
ally 1o Clark'e ca,

YD VEE- 088 May Prov
pov $500.00 Victim Assessment RCW 7.88.035
cre $ Domestic Viclence Assessment RCW 10.99.080
$266:60 Court costs, including: RCW 9.94A.760, 9.94A.505, 10.01.160, 10. 46 190 36.18.020(h)
D.° Criminal Filing fee $

Witness costs §

WFR
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5 :}"' Sheriff service fees § sm/s;:s/swsap
Jury demand fee $ JER.
Extradition costs § ExT

Other - $

] Fees for court appointed attorney RCW 9.94A.780
$ Court appointed defense expert and other defense costs RCW 8.94A.760

FoMMT g , Fine RCW 9A.20.021; [ ] VUCSA chapter 69.50 RCW, [ ] VUCSA

additional fine deferred due to indigency RCW 69.50.430

MH g ‘ Meth/Amphetamine Cleanup Fine, $3000. RCW £8.50.440,
69.50.401(a)(1)(i)
COFLDV g Drug enforcement fund of RCW 9.94A.760
FCONTF/SAD/SDI
oF 3 Crime lab fee [ ] suspended due to indigency RCW 43.43.890
$ Z 9, 0 Felony DNA collection fee of $100 [] not imposed due to hardship RCW '
43.43.7541

$___ Emergency responhse costs (Vehicular Assault, Vehicular Homicide only,

$1,000 maximum) RCW 38.52.430 -

$ Other costs for;__

$ TOTAL RCW 8.94A.760

I] The above iatal does not include all restitution or other Epnal financial obligations,
which may be set by later order of the court. An agreed restitutlon order may be
entered. RCW 8,94A.753. A restitution hearing:

[ 1 shall be set by the prosecutor
[ ]  is scheduled for
[ 1 RESTITUTION. Schedule attached.
[ 1 Restitution ordered above shall be paid jointly and severally with:
o NAME of other defendant CAUSE NUMBER (Victim Name) (Amount$)

{"( The Dapartment of Corrections or clerk of the court shall iImmediately issue a
Notice of Payroll Deduction. RCW 9.94A.7602, RCW 9,94A.760(8)

[V( Ali payments shall be made in accordance. with the policies of the clerk of the
court and on a schedule establlshed by the DOC or the clerk of the court,
commencing lmmedxately, unless the court specifically sets forth the rate here:
Not less than $_2 O  per month commencing 5 ~8 =288, RCW
8.94A.760.

The defendant shall report as directed by the clerk of the court and provide financial

information as requested. RCW 8.84A.760(7)(b).
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4.3

4.4

FELONY JUDGMENT AND SENTENCE (J8)

[ ] Inaddition to the other costs imposed hereln the Court finds that the defendant
has the means to pay for the cost of incarceration and is ordered to pay such
costs at the rate of $50 per day, unless another rate is specified here:

. (JLR) RCW 9.94A.760 _

The financial obligations imposed in this judgment shall bear interest from the date of
the Judgment until payment in full, at the rate applicable to civil judgments. RCW
10.82.090. An award of costs on appeal against the defendant may be added to the
total legal financial obligations. RCW 10.73.160

DNA TESTING. The defendant shall have a biological sample collected for purposes of

" DNA identification analysis and the defendant shall fully cooperate In the testing. The

appropriate agency shall ba responsible for obtaining the sample prior to the
defendant's release from confinement. RCW 43.43.754 FAILURE TO REPORT FOR

TESTING MAY BE CONSIDERED CONTENMPT OF COURT.
[1] HIV TESTING. The defendant shall submit to HIV testing. RCW 70.24.340

[ ] The victim, based upon their request, shall be notified of the results of the HIV
test whether negative or positive. (Appligs only to vicfims of sexual offe seos'

~/

: ¥ ' arney ~ -
under ROW 9A.44.) RCW 70.24.105(7) LIl 4 A S
The Defendant shall not have contact with il (name, DOB) -
including, but no} limited to, personal, verbal, telephdnic, written or contact through a

third party for Q & years(not to exceed the maximum statutory sentence.)

[Vf Domestic Viclence No-Contact Order or Anti-Harassment No-Contact Order is
filed with this Judgment and Sentence,

OTHER

PAGE &
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4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:

(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term
of total confinement in the custody of the Department of Corrections (DOC)

n Gount No. 11 .
(months) on Count No.
(months) on Count No.
Actual number of months of total confinement ordered is: é 8 m 671%5

(Add mandatory firearm or deadly weapons enhancement ime to
run conssecutivaly to other counts, see Section 2.3, Sentencing Data, above).

[ ] The confinement time on C,ount(s - contain(s) a mandatory
minimum term of :

All counts shall be served concurrently, except for the portion of those counts for
which there is a special finding of a firearm or other deadly weapon as set forth
above at Section 2.3, and except for the following counts which shall be served
consecutively:

- The sentence herein shall run consecutively with the sentence in cause number(s)
but concurrently to any other

felony cause not referred to in this Judgment. RCW 8.94A.588.

Confinement shall commence immediately unless otherwise set forth here;

(b) CONFINEMENT. RCW 9.94A.712: The defendant s sentenced to the following term
of confinernent in the custody of the DOC: ) ,
Count minimum term _ _ . maximum ferm

Count minimum term maximum term

(c) The defendant shall receive credit for time served prior to sentencing if that
confinement was solely. under this cause number. RCW 994A.‘505. The time

sentencxr}g is specifically set forth by the court: -3

2]
ot
46 [] COMMUNITY PLACEMENT is ordered as follows: Count for
months; Count _ . for months; Count for
months,
[] COMMUNITY CUSTODY for count(s) , sentenced under RCW

9.94A.712, Is ordered for any period of time the defendant is released from total

4 confinement befare the expiration of the maximum sentence.
[}q COMM CUSTODY is ordered as follows:
‘ Count for a range from 21? to Z/g months;
JUDGMENT AND SENTENCE (JS) (Prison) _ - Page 7
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Count for a range from to months;
Count for a range from to months;
or for the perlod of earned release awarded pursuant to RCW 9.94A.728(1) and

(2), whichever Is longer, and standard mandatory conditions are ordered. [See
RCW 9.94A.700 and .705 for community placement offenses, which include
serious violent offense, second degree assault, any crime against a person with a
deadly weapon finding and Chapter 89.50 or 69.52 RCW offenses not sentenced
under RCW 9.94A.660 committed before July 1, 2000. See RCW 9.94A.715 for
community custody range offenses, which include sex offenses not sentenced
under RCW 9.94A.712 and violent offenses committed on or after July 1, 2000.
Use paragraph 4.7 to impose community custody following work ethic camp.]

On or after July 1, 2003, DOC shall supervise the defendant if DOC classifies the

defendant in the A or B risk categories; or, DOC classifies the defendant in the C
or D risk categories and at least one of the following apply:

a) the defendant committed a current or prior; , ,
i) Sex offense Lii) Violent offense l lif) Crime agalnst a person (RCW 9.84A.411)

iv) Domestic violence offense (RCW 10.99.020) ] v) Residential burglary offense

vi) Offense for manufacture, delivery or possession with intent to deliver Methamphemmlne
including its salts, isomers, and salts of lsomers

vil) Offense for delivery of & controlled substanca to a minor; or attempt, solicitation or
conspiracy (vi, vii) ‘

b) the conditions of community placement or community custody include chemical
dependency freatment

¢) the defendant is subject to superwsxon under the interstate compact agreement, RCW
9.84A.745,

_ While on community placement or.community custody, the defendant shall: .
(1) report to and be available for contact with the assigned community corrections
officer as directed; (2) work at DOC-approved education, employment and/or
community restitution (service); (3) not consume controlled substances except
pursuant to lawfully issued prescriptions; (4} not unlawfully possess controlied
substances while in community custody; (5) pay supervision fees as determined by -
DOC; and (6) perform affirmative acts necessary to monitor compliance with the
orders of the court as required by DOC. The residence location and living
arrangements are subject to the prior approval of DOC while in community
placement or community custody. Community custody for sex offenders not
sentenced under RCW 9.94A.712 may be extended for up to the statutory
maximum term of the sentence, Violation of community custody imposed for a sex
offense may result in additional confinement.

[ The defendant shall not consume any algohol, E
Defendant shall r% n?ntact with: 8;0112&{4450!@( ZMZ
aney , ,

Page 8
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[ !}/Defendant shall remaln [ H/ ln[ utside of a spegifiad geographical
boundary, to wit:

[ 1 The defendant shall participate in the following crime-related treatment or
counseling services:

violence [ ]substance abuse mental health [ Janger management
and full comply, with all recom ed treatment.

[ 1 The defendant shall comply with the following crime- related prohibitions:

[ \/The defendant shall undergo ayluation for treatment for [>(]_domestic
[¥]
d

] . . yJ 2 °

Other oondnﬂon%ﬁ_/\__%ﬂl&é ’ﬁ SSKS, MU ST— PP,
SULLess /D)

[ ] Forsentences imposed urlder RCW 9.94A.712, other conditions
may be imposed during community custody by the Indeterminate
Sentence Review Board, or in an emergency by DOC. Emergency
conditions imposed by DOC shall not remain in effect longer than 7
working days.
[ 1 Defendant shall not reside in a community protection zone (within
880 feet of the facilities and grounds of a public or private school). (RCW
9.94A.030(8)).

4.7 ]WORK ETHIC CAMP. RCW 9.94A.690, RCW 72.09.410. The court finds that defendant
is eligible and is likely to qualify for work ethic camp and the court recommends that the
defendant serve the sentence at a work ethic camp. Upon completion of work ethic camp,
the defendant shall be released on community custody for any remaining time of total
confinement, subject to the conditions below. Violation of the conditions of community
custody may result in-a return-to fotal confinement for the balance of the defendant's
remaimng time of total confinement. The conditions of commumty custody are stated
above in Section 4.6.

4.8  OFF LIMITS ORDER (known drug trafﬂcker) RCW 10.66.020. The following. areas are
off limits to the defendant while under the supervision of the County Jail or Department of
Corrections:

JUDGHMENT AND SENTENCE (JS) (Prison) Page 9
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5.1

5.2

5.3

54. .

5.5

5.6

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack
on this judgment and sentence, including-but not limited to any personal restraint

- petition, state habeas corpus petition, motion to vacate judgment, motion to withdraw

guilty plea, motion for new trial or motion to arrest judgment, must be filed within one
year of the final judgment in this matter, except as provided for in RCW 10.73.100.

RCW 10.73.090

LENGTH OF SUPERVISION, For an offense committed prior to July 1, 2000, the
defendant shall remain under the court's jurisdiction and the supervision of the -
Department of Corrections for a period up fo ten years from the date of séntence or
release from confinement, whichever is longer, to assure payment of all iegal financial
obligations unless the court extends the criminal judgment an additional 10 years. For
an offense committed on or after July 1, 2000, the court shall retaln jurisdiction over the

" offender, for the purposes of the offender's compliance with payment of the legal

financial obligations, until the obligation Is completely satisfied, regardless of the
statutory maximum for the crime. RCW 9.94A.760 and RCW 9.84A.505(5). The clerk
of the court Is authorized to collect unpaid legal financial obligations at any time the

offender remains under the jurisdiction of the court for the purposes of his or her legal -

financial obligations. RCW 9.94A.760(4) and RCW 9.94A.753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an
immediate notice of payroll deduction In Section 4.1, you are notified that the
Department of Corrections or the clerk of the court may issue a notice of payroll
deduction without notice to you if you are more than 30 days past due in monthly
payments in an amount equal to or greater than the amount payable for one month.
RCW 9.94A.7602. Other income-withholding action under RCW 9.94A. 760 may be
taken without further notice. RCW 9.84A.7606 .

RESTITUTION HEARING.

[ ] Defendant waives any right to be present at any restututlon hearmg (slgn initxals)f

Any violation of this Judgment and Sentence is punishable by up fo 60 days of -
confinement per violation. RCW 9.94A.634

FIREARMS. You must immedlately surrender any concealed pistol license and
you may not-own, use or possess any firearm unless your right to do so is

restared by a court of record. (The court clerk shall forward a copy of the defendant’s

license, identicard, or comparable identlfication, to the Department of Licensing along
with the date of conviction or commitment). RCW 9.41.040, 9.41.047.

JUDGMENT AND SENTENCE (Felony) (JS) ' ‘
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Cross off If not applicable:

5.7 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44,130, 10.01.200.
Because this crime involves a sex offense or kidnapping offense involving 2 minor
as dafined In RCW 9A.44,130, you are requxred to register with the sheriff of the county of

later while not a residenh\of Washington you become e loyed in Washington, carry out a
vocation In Washington, o attend school In Washingtgfi, you must register within 30 days
after starting school in this tate or becoming employed or carrying out a vocation in this
state, or within 24 hours affey doi i :

Department of Corrections.

change of residence to the she' within 72 hours of moving., If you change your
residence to a new county within this\state 4ou must send written notice of your change of
residence to the sheriff of your new | i
register with that sheriff within 24 hours&f moving and you must give written notice of your
change of address to the sheriff of the \county where last registered within 10 days of
moving. If you move out of Washington Stite, you must also send written notice within 10
days of moving to the county sheriff with whowr you last registered in Washlngton State,

H 4
if you are g resident of Washington a2qd you are admitted to a public or private

institution of higher education, #ou are required\to notify the sherlff of the county of your
residence of your intent to aftend the institution Within 10 days of enrolling or by the first
business day after arriving gt the institution, whiche\er is earlier. If you become employed
at a public or private instjtution of higher education, \you are required to nofify the sheriff
- for the county of your rgsidence of your employment
accepting employmeny or by the first business day ‘gfter beginning to work at the
institution, whichever/Is earlier. If your enroliment or empjoyment at a public or private
institution of higher/education is terminated, you are requiréd to notify the sheriff for the
county of your resgfdence of your termination of enroliment or employment within 10 days
of such terminatign.
Even If you lack a fixed residence, you are required to register. Registration must

occur within 24 hours of release in the county where you are bei supervised if you do

u enter a different
gister in the new
where you are
heriff's office,

stay there for more than 24 hours, you will be required o
ou must also report weekly in person to the sheriff of the cou
registefed. The weekly report shall be on a day specified by the coun
and shall oceur during normal business hours, The county sheriff's office may require you
to list the locations where you have stayed during the last seven days. The lack of a fixed
residence is a factor that may be considered in determining an offender’s risk Yevel and
shall make the offender subject to dlscl()Sure of information to the public at large pyrsuant
to RCW 4.24.550.

the institution within 10 days of |

JUDGMENT AND SENTENCE (Felony) (J8)
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If you move to another state, or if you work, carry on a vocation, or attend school in
another state you must register a new address, fingerprints, and photograph within the
new state within 10 days after estabhshlng residence, or after beginning tg.we , Carry on

" last registered in Washington State.
If you apply for a name cha
county sheriff of the coun y

days before the en .
changing your_narfie, you must submit a copy of the order to the county sheriff of the

county ofydlr residence and to the state patrol within five days of the entry of the order.

ROWTA 44.130(7).

5.8 [ ] The court finds that Count Is & felony in the commission of which a motor
vehicle was used. The court clerk is directed to immediately forward an Abstract of
Court Recard to the Department of Licensing, which must revoke the defendant’s
driver's license. RCW 46.20,285.

5.9 If the defendant is or becomes subjeci to court-ordered mental health or chemical
dependency treatment, the defendant must notify DOC and the defendant's treatment
information must be shared with DOC for the duration of the defendant's incarceration

and supervision. RCW 9.94A.562.
510 OTHER:

DONE in Open Court in the presence.of the defendant this 3 o day of .

N Ty

JUDGE Prmt name: LINDA
< Ny

DEBRA R. HAYES v

Deputy Prosecuting Attorney  Attomey for Defendant S

WSBA# 29326 WSBAR AL T7¢
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VOTING RIGHTS STATEMENT: RCW 10.64, . L acknowledge that my right to vote has
been lost due to felony conviction. If | am registered to vote, my voter registration will be
cancelled. My right to vote may be restored by: a) A certificate of discharge issued by the
sentencing court, RCW 8,94A.637; b) A court order issued by the sentencing court restoring the
right, RCW 8.82.088; c) A final order of discharge issued by the indeterminate sentence review
board, RCW 8.96.050; or d) A certificate of restoration issued by the governor, RCW 9.96.020.
Voling before the right is restored is a CW 92A.84.660.

. 2005 Wash. Laws 246 § 1.

Defendant's signature:,~”_..=#
g el

I am a certifled inferp/reter of, or the court has found me etfierwise qualified to interpret, the
__language, which the defendant understands. | transtated this

Judgment and Sentence for the defendant into that language.

Interpreter signature/Print name:

I, , Clerk of this Court, certify that the foregoing is a
full, true and correct copy of the Judgment and Sentence in the above-entltled action, now on
record in this office.

WITNESS my hand and seal of the said 'Superior Court affixed this date:

Clerk of said County and State, by:' , Deputy Clerk
IDENTIFICATION OF DEFENDANT
SID No. 022338264 Date of Birth 07/29/1973
(If no SID take fingerprint card for State Patrol) | '
FBI No. 800924EC8 - " Local ID No. 0315589
PCN No. | ~ Other
DOB 07/29/1973 ’
Alias name
: Race: - , . Ethnicity: Sex:
[ ]Asian/Pacific’ [ ]Black/African- * [ ] Caucasian [ 1 Hispanic [ 1Male
[slander American -
[ ]Native American [ ]Other__ - [ ]Non- []
hispanic Female
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FINGERPRINTS | attest that | saw the same defendant who appeared in Court on this
document affix his or her fingerprints and signature thereto.

Clerk of the Court: ' ' , Deputy Clerk. Dated:

DEFENDANT'S SIGNATURE /é__-—-,(;

Left 4 fingers taken simultaneously
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

IN RE THE PERSONAL RESTRAINT PETITON OF

SHAWN RAINEY, NO. 81244-6

Petitioner.

DECLARATION OF DOCUMENT FILING AND SERVICE

I, MARIA ARRANZA RILEY, STATE THAT ON THE 19™ DAY OF FEBRUARY, 2009, I CAUSED
THE ORIGINAL SUPPLEMENTAL BRIEF OF PETITIONER TO BE FILED IN THE
WASHINGTON STATE SUPREME COURT AND A TRUE COPY OF THE SAME TO BE SERVED
ON THE FOLLOWING IN THE MANNER INDICATED BELOW:

[X] STEVEN TUCKER (X)  U.S. MAIL
SPOKANE COUNTY PROSECUTOR'S OFFICE ()  HAND DELIVERY
1100 W. MALLON AVENUE (

SPOKANE, WA 99260

[X] SHAWN RAINEY (X)  U.S. MAIL
889244 | () HAND DELIVERY.
AIRWAY HEIGHTS CORRECTIONS CENTER ()

PO BOX 1839

AIRWAY HEIGHTS, WA 99001-1839

SIGNED IN SEATTLE, WASHINGTON THIS 19™ DAY OF FEBRUARY, 2009.

. -

[

washington Appellate Project
701 Melbourne Tower '
1511 Third Avenue

Seattle, WA 98101

#(206) 587-2711




