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L INTRODUCTION

A. The Record Is Sufficient For. This Review.

Thé City of Oak Harbor contends that -because there is no
transcript of the trial testimony the Court cannot determine whether
the instructions complained of were appropriate, Respondent’s Brief.
RAP 9.2 specifically requires that if a party maintains that a part of
the transcript is needed that party méy obtain additional parts of the
record and requestlthat the other party pay for them. Févors V.
Matzke, 52 Wn. App. 789,794, 770 P.2d 686, 689 (Div I 1989).
Respondent City of Oak.Harbor did not obtain or request that

Appellant obtain any additional parts of the record.

II. REPLY AND REBUTTAL REGARDiNG TRIAL COURT
ERRORS :

A The Court Erréd in Instructing the Jury on
Comparative Fault

This Court reviews jury instructions de novo. Thompson v. King
' ‘Feeds & Nutrition service, Inc., 153 Wn. 2d 447, 453, 105 I".3d 378
(2005). Ifan instrﬁction contains an erroneous statement of the
applicable law that prejudices a party, it is reversible etror. Thompson
153 Wn. 2d at 453, 105 P.3d at 378. Error is prejudicial if it affects or

presumptively affects the outcome of the trial. Thomas v. French, 99

Wn.2d 95, 104, 659 P.2d 1097 (1983)



In some special relationship casés comparative fault will be
applicable. Usually both a plaﬁntiff and a defendant have separate duties
to prevent harm to the plaintiff. Because both partieé breached their

_duties, their fault can be compared.
However, there are special relationships and there are exceptional

relationships under the law. Sandborg v. Blue Earth Couhtv, 615 N.W.

2d 61, 64 (2000). In an exceptional relationship —as in the case sub
Jjudice—there can be no combarative fault.

“Custodial suicide is not an area that lends itself to comparative
fault analysis. —[T]he conduct of ifnportance in this tort is the. o
custodian’s and not the decedent:s.——’[I]t is hard to conceive of assigning
a percentage ofb fault to an act éf suicide. The suicide can be viewed as |
entirely responsible for the harm, or not relevant at all to an asséssment
of a custodian’s breach of duty. A comparative balance of ‘fault’ in a

suicide case would seem to risk random ‘all or nothing’ results based on

a given jury’s predilections.” Sauders v. County of Stel'xeben,. 693 N.E.
2d 16, 20 (Ind. 1998). |

"fhé Restaz‘emem‘ (Second) of Torts § 452 recognizes that where a
duty —in its entirety —has been shifted to a third person, the original actor |
is felie{red of liabilify for the result that 'foliows from the operation of his

own negligence.v“The shifted responsibility means in effect that the duty,



or obligation, of the original actor in the matter has terminated, and has
been replacedby that of the third person. Because the original actor is
relieved of his dufy in these extraordinary circumstances, he can have no

fault to be compared.” Sandborg v. Blue Earth County, 615 N.W. 2d 61,

64 (2000); Restatement (Second) of Torts § 452,cmmt.d (1965).

In Sandborg the Supreme Court of Minnesota held that a jury
should not determine, compare or apportion fault on the part of ‘a
detainee v?ho commifted suicide while in custody because of the duty
owed to. the detainee to protect him from self inflicted harm. 615 N.W.
2d at 65. - |

The Supréme Court of Minnésota was cleér to explain that this_
was not the imposition of strict liability as the plaintiff would still haye
to prove that the jail breached the reasonable standard of cére that it.
owed fo the detainee. Id. [emphasis added] And‘in fact, the Island
Couﬁty jury in this case has'determinedrthat the City of Oak Harbor did
breach the standard of care regarding failure to have a suicide

prevention plan with procedures and training. Failing to have standard

! The jury entered a verdict that the City was “neghgent” as to plaintiff’s contentions
set forth in the instructions as follows:

Plaintiff claims that the defendant was negligent on one or more of the
following respects: (1) Failing to have a suicide prevention plan with
procedures and training for its officers and jailers; (2) failing to have a written
* standard operating procedure for officers to book and screen new inmates
coming to the jail and failing to conduct receiving screening of Mr. Gregoxre



receiving screening procedures; failing to conduct receiving screening of
Mr. Gregoire; admitting Mr. Gregoire to the jail rather than an
appropriate facility; placing him in a cell with a sheet, leaving him
unobserved; and failing to initiate CPR. The Island County jury returned
a verdict of “Yes” on the question of whether the City was “negligent” as
defined in the instructions. CP 21.
«... [W]here the jailer has a duty to protect a-detainee from self-
-~ inflicted harm and fails to fulfill that duty, it does not make sense
to offset the jailer’s fault by comparing the decedent’s fault for
- inflicting the harm that the jailer had the duty to prevent”.

Sandborg, 615 N.W.2d at 65.

The Court’s reasoning was also based, in part, on Restatement

- (Second) of Torts § 449, cmmt. b (1965).

- “The happening of the very event the likelihood of which makes
the actor’s conduct negligent and so subjects the actor to liability cannot
relieve him from liability***To.deny recovery because the other’s

exposure to the very risk from which it was the purpose of the duty to

/

cont. (3) admitting Mr. Gregoire to the Oak Habor City Jail rather than
sending him to Whidbey General Hospital or the Island County Jail or some
other appropriate facility; (4) placing Mr. Gregoire in a cell with a sheet and
leaving him unobserved; and (5) failing to initiate CPR for M. Gregoire

~ immediately, thereby reducing his chance of survival. Plaintiff claims that one
or more of these acts or omissions was a proximate cause of the death of Mr.
Gregoire, and damage to his estate and to his surviving daughter, Brianna
Gregoire.

Jury Instruction No. 6. CP 32



protect him resulted in hérm to him, would be to deprive the other of all
protection and to make the duty a nullity. “ 615 N.W. 2d at 65.
In the case sub judice the duty was clear and was clearly
assumed. The jury found fhat City of Oak Harbor violated that duty (CP
| 21), but the trial court aléo instructed the jury on comparative fault.
There was a statutory duty to do receiving s'crevening,' and there was
notice of behavior that warranted evaluation for suici/de but instead Eddie
Gregoire Waé placed alone and out of sight in an unmonitored cell with
the méans to commit suicide— a r;:gular bed sheet and a strong metal
overhead vent to tie it to— provided to him by the City of Oak Harbor.
(CP 32) Unde£ these ‘circumstances’, affording the City of Oak Harbor a

defense of comparative fault is illogical and thwarts the public policy

which requires receiving screening and training >

‘This reasoning of the Restatement and Sandbor,é_ isin
accordance with the Washington Supreme Court’s recognition in

Christensen v. Royal School Dist., 156 Wn.2d 62, 70 (2005) that the

defense of contributory negligence should not be available to a school
district where a student has a sexual relationship with a teacher because a
school has a special relationship with students in its custody and a duty

to protect them from reasonably anticipated dangers. Further the

2 WACs 289—20-105; 289-20-110; 289-20-130



relationship is mandatory with the school substituting asa parent. In
other words this is an exceptional relationship where the defendant
cannot avail ‘itself of comparing fault for the very duty it was charged to
prevent. | |

The relationship' between a student and a school while similar to
that of a detainee and a jail is less “special”. A student can move about
freely, go home, call for helﬁ, and leave the schooi at the end of the
school day; But under the exceptional relationship between the detainee
and the jail, the detainee 1s restrained and under the complete and total
control of the jail twenty-four hours a day.

~ In Christensen the school district and the principal argued thét

.' their alleged negligence should be conipared to the plaintiff student’s
conduct because the intentional conduct of the teacher was not relevant
as to any hegligence on their part. 156 Wn; 2d at 69. The Supreme Court
rejected this argument because “the District and [th¢ prinqipal’s] failure
to supervise and control [the teacﬁer’s] intentional conduct is central to
[their] duty to protect [the studeht]” Id.

Likewise the City of Oak Har‘bor had a duty to pefform receiving
screening (Instruction No.14, CP 40) and to supervise, and care for

‘mental and physical health of Mr. Gregoire (Instruction Nos. 13 & 14,



CP 39 & 40) and to administer CPR; Instruction 14 (CP 40). Thus, no
comparative fault charge is appropriate.

The trial court erred in its comparative fault instruction and for

this reason alone should be reversed

B. Trial Court Erred On Instructing on Assumption of
- the Risk

The trial court gave an Instructions No. 20 and No. 21 on
“implied primary assumption of the risk” CP 46-47 This was reversible
error. The trial court cited as authority in giving this charge Dorr v. Big

Creek Wood Products. Inc., 84 Wn. App. 420, 927 P.2d 1148 (1996). In

proper cases, the affirmative defense of implied primary assumption of
the risk remains viable in Washington as a eomplete bar to a plaintiff’s
recovery, even after the adoption of comparative negligence. Scott v.

Pacific West Mountain Resort, 119 Wn.2d 484, 495-99, 834 P.2d 6

(1992).

“Implied primary assumption of risk arises where a plaintiff has
vir'npli-edly cqnsenfed (often in advanee of any negligence by defendant)
to relieve defendant of a duty to plaintiff regarding specific known and
appreciated risks.” Id. at 497. |

“A number of Washihgton cases are in agreement with Dean

Prosser, that primary implied assumption of the risk remains a complete



‘bar to recovery. This is because primafy assumption occurs when thé
plaintiff has impliedly consented td assume a duty. If the defendaﬁt does
not have the duty, there can be no breach and hence no negligence.’; 110
Wn.2d at 494-498. |

“As Dean Prosser expiains, primary implied assumption of risk -
should continue to be an absolute bar after the adoi:)tion of cofnparative
fault because in thisfomi it is a principle of ‘ﬁo duty’ and hence no
negligeﬁce, thus negating the existence of any underlying cause of
action.” Id. at 498.. |

Mr. Gregoire’s case is not a proper ‘éase.for application.of
implied primary assumption of the risk. For it to be applicable in this -
case one‘m.ust conclude that Mr. Gregoire impliedly took over the
statutory and commion law duties of the City Jail, that he knowingly
waived the “special relationship” duties owed to him and his family.
However, since the jail’.s duties by statute include mental health |
“receiving screening” and “trainiﬁg in receiving screening” and
- provision of Cardio Pulmonary Resuscitétion and first aid® those duties
could not be knowingly assumed by an untrained, suicidal and later
comatose inmate. The “knowledge” element, at least, is missing by

definition.

3 WAC 287-29-105, 289-20-110, 289-20-130; Instruction 14; CP 40.



The City of Oak Harbor contends that Mr. f Greéoire “impliedly
consented”'to relieve the City of Oak Hafbor of the common law and
statutory duties to prevent the risk of attempted suicide. In other words
Mr. Gregoire must have the same knowledge as the City of Oak Harbor
and with that knowledge- both actual and subjective- he must have
decided that the Cify of Oak Harbor need not carry out its statutory
duties to do receiving screening fegarding his mental health; nor to
provide him a safe or monitored cell; nor to deny him the obviousr means.
to commit éuicide; nor to observe or monitbr him. More exfréme, the
City contends he assumed the dﬁty of the City to proyide him, while
comatose and silicidal, with immediate CPR and first aid. The 'problem
is, how could he know what the City of Oak Harbor knew about thé
téndency of iﬁmates to become suicidal, or the state law requirements to
do meptgl health receiving screening in a jail WAC 289-20-105, 110, or
to provide CPR, WAC 289'20'130- Egrther even if he knew, how could
her negate the very duty the City had tovprotect him against self inflicted
harm? So, to apply assumption of r.isk, there would he;\}e to be proof that
Mr: Gregoire had an appreciation and knowledge of the risks of
inéarceration, of what screerﬁng would disclose about his suicidal/
impulsive state of mind, agree that the City could be relieved from the

common law and statutory duties to protect him from committing



suicide, and further know that if he attempted suicide, they would not act
to resuscitate him.

The legal fiction of such an assumption fails again since Mr.
Greg§ire does not héve the capacity to choose the conditions of his
incarceration, nor the training of his jailers. He is being held, not
voluntarily, but against his will and without any ability to affect the
conditions of his incarceration.

In a case of jail suici'de, the court’s assumptioﬁ of risk instruction
simply and directly négat‘es its negligence instruction and turns the duty
-owed to inmates like Mr. Gregoire on its head. It shnﬁly defies logic and
defies statutory and common law. It defies public policies mandating
suicide pfevention programs in jails to address a leading cause of death
in custody.

A detainee, involu_nta_rily confined ina jail — where the
government assumes complete control and responsibility over the person
—cannot be deemed to assume the risk that statutory duties will not be
carﬁed out, that he will not be screened or monitored, that he will be
- suicidal and given the instruments of suicide and left alone to carry it
out. If an inmate who becomes suicidal, assumes the risk and duty owed
by the jailer to prevent him from committing suicides, then there simply

is no duty. The trial court should be reversed.

10 -



C. The Instruction On Proximate Cause Was Error

The Instructions given did not allow for the jury to hold‘the City -
of Oak Herbor responsible for the results of their negligence — which the
jury found. Instruction 6, CP 32, Instruction 17, CP 45, Instructionl18,
CP 44. Oak Harbor staked its entire defense on there being “bnly one
proximate cause” of Gregoire’s death, his suicide.* |

The Instruetion initially given stated that the term proximate
cause means a “cause which in a direct sequence unbroken by any new
independent cause.” CP 43

The jury then asked for a clearer definition of proximate cause,-
CP 55, and the court gave an instruction with an additional ‘hurdle: “la]
cause of an ex}ent isa proximate cause if it is related to the event in two
Wa&s: (1) the cause\produced fhe event in a direct sequence unbroken by
any new independent cause, and (2) the event would not have .happened
in the absence of the cause. There may be more\than one proxirnate
cause of an event.” CP 55

The problem is that in this kind of special relationship case, the

jail’s breach of duty is not the direct cause; the jail’s breach of dutyin a a

* “Instruction No. 6: Defendant further claims that Mr. Gregoire was contributorily
negligent and assumed the risk of death when he hanged himself, and therefore his own
conduct was the sole proximate cause of his death. CP 32

11



failure to protect against the direct cause. T his Instruction leads thé jury
to see any jail suicide as a new and “independent cause” that breaks the
chain of causation. B}_/ these instructions on proximate cause, the special
relationship duty owed by the City of Oak Harbor to Mr. Gregoire and
his daughfcer, is completely negated, by the very act the City“had a duty
té protect against. ' Fuﬁher, plaintiff should not have to prove that a
jailer’s conduct “caused” the suicide.

- “Tf the likelihood that a third person may act in a particular
manner is the ﬁazard or one of the hazards which makes the actor
negligent, such an act whether innocent, negligent, intentionally tortuous,
or criminal does not prevent the actor from being liable for harm caused
thereby.” 2 Restatement Torts, 2d, § 449, p. 482.
| Therefore given the three choices under Washington law, though
not perfect, WPI 15.02, CP 13, at least would have allowed the jurors a
view that “cause” could be found based on the kind of negligence at
issue in this case, breaches of a special relationship duty, which were
substantial factors, the breach of which would be a substantial factors in
the suicide of Eddié Gregoire. Gregoife’s cqunsel asked the court to
give this instruction from the outset. CP 7 -8, 13. The court reaffirmed

its rejection of 15.02 WPI, VRP 330:16-24.

12



D. _ Juror Misconduct — Juror No. 5 Should Have Been
- Questioned or Removed.

Juror 5 (prospective juror number 13) should have been
questioned or removed on Plaintiff’s request to the court, and the failure
to do so requires reversal. (VRP 338:10-13). On the facts of this case,
Juror #5°s bias is “conclusively presumed” State v. Cho, 108 Wn. App.
315, 320 (2001)

During voir dire Juror 5 failed to say anything regarding his
views of suicide despite a plethora of questions from both counsel.

- He clearly had passionate beliefs about suicide and about recent dealings
‘with it and yet said nothing

The record on voir dire is replete with questions by counsel for
Gregoire and counsel for the City of Oak Harbor regarding suicide :

So in this case we have to talk about suicide and from the

questionnaires its clear that we have very wide ranging

views of suicide and what either has meant in our lives,

many of us have experience with it, many of us have

friends who have experience with it and we also have

strong feelings about it from religious teachings, '

philosophy, and legal approaches to it. So I would like to

start the discussion about suicide by asking about—if

there’s anyone who could share a personal experience of

~ someone you know of even'in your own family — I know
" this is asking a lot of you to share—who could talk to us

about an experience related to suicide or ways to prevent
suicide?

VRP 95:19-25, 96:1-7)

13



Now some of you in your questionnaires indicated that
you have strong feelings about suicide as being something
immoral or against religion or ethics. How many people
have that kind of a feeling? I want to just get an idea.

VRP 149:17-21

Okay. And when we talk about suicide being a —
something immoral or something that is a sin, for you
does that imply that a person makes a conscious ch01ce to
take his life ?

VRP 150:21-24

...Is there anyone else that still feels that suicide
regardless of the circumstances would be sinful or
‘immoral?...- ‘

VRP 152:15-17

..JA]nyone who still holds a firm view that it is a choice
that the person needs to be held accountable or that it is
immoral?

VRP 155:19-22

Is there anybody else who would have questions that
would need to be answered in order to know how your
religious feelings about suicide Would 1mpact your being
a juror?

VRP 156:21-24)
And if there was an impulse that clicks in as opposed to a
conscious decision, how does that relate to whether it is a
sin or immoral? Does that make a difference? Anybody

have a feeling about that?

VRP 151:13-17

14



“I’m trying to get a general sense of whether the subject
of suicide, which, obviously, is an unpleasant subject, and
whether the subject of an autopsy associated with that and
whether those subjects are going to cause anyone really
some personal discomfort just for whatever in your life
experience?

VRP 110:13-18

How many here that mentioned an involvement with relatives or
family members that committed suicide if you had known about
it who here would have done something about it?

VRP 180:1-4

Is there anyone else who—TI really appreciate your being candid
with us about that —who would not be able to consider that
someone other than the person who took their life in a jail could
be responsible for that death? Is there anybody? Let me say it
again. ‘

Is there anybody who could not open their mind to the possibility
that someone other than the person who took their life in a
suicide could be responsible because of not having prevented it?

- Take a minute with that. It’s okay. If you don’t understand it,
please ask me to clarify.

VRP 234:4-15
Well, let me just ask it this way: Could you imagine that anyone

other than the person themselves who takes their life in a jail
could be responsible for anything that contributed to that suicide?

VRP 235:9-13
Is there anyone who is not able to consider that someone other

than the person who commits suicide could be responsible for
~ that death?

15



VRP 238:9-11
Division II recently dealt with the issue of juror misconduct in

State v. Johnson, 155 P.3d 183 (2007). In Johnson the defendant was |

charged with, among other things, attempted rape. During voir dire the
trial court posed the following question to thé venire panel: “whether
they ‘or a family member or a relative or a close friend ever had a similar
éxperience with this type of case... Have your [sic] or a family member
or arelative or a close friénd had a peréonal experien'ce with a sexual
assault case?” 155 at 185-186. ._

Juror ;‘B” did ﬁot respond. Juror”B’s” daughter had been the
victim ofdate rapé. 155P.3d at 185

The Court of Appeéls reversed the trial court’s denial of a motion
for a new trial. In so ruling the court outlined the test from McDonough

Power Equip.. Inc. v. Greenwood, 464 U.S. 548, 104 S.Ct. 845,78

L.Ed.2d 663 (1984). -Succinctly stated, in order to obtain a new trial, a
party must show that a juror failed to honestly answer a material question
on VOiI dire and then show that a correét response would have provided a
valid basis for a challenge\for cause. McDonough, 464 U.S. at 555, 104

S.Ct at . 845.But see Robinson v. Safeway Stores, Inc., 113 Wn.2d 154

(1989) (False ahswer during voir dire on material issue warrants new

trial where litigant denied opportunity to determine to excuse juror with

16



peremptory challenge);In Re Personal Restraint of Lord,123 Wn.2d 296
~ (1994) (False answers during voir dire require reversal only if accurate
answers would have provided grounds for challénge for cause),clarified,
. 123 Wn.2d 737.

The Johnson court then noted that had juror “B” answered the

. voir dire questions trufhfully, the defendant “could have pursued the
matter to examine whether to excuse [the juror] for caﬁse or at least ask
her whether she could refrain from discussing her personal experiences

during deliberations.” Johnson, 155 P.3d at 186-187.

In the case sub judice, as outlined above_the: issue of suicide was
asked about numerous ’Fimes yét Juror 5 said nothing. Nevertheless it is
clearAfromb his blog’ that he held very strong views that WCI"C at the
forefront of his mind as he had beeﬁ_ dealing with the issue with young
* people just a few weeks before trial.

" While Johnson further dealt with the issue of juror “B” revealing

her experience in jury deliberation, Gregoire never got that far, as the
trial court in the case sub judice would not question Juror 5 at a time

~ when it was most appropriate —before there had been a. verdict.

Juror 5’s blog of April 29, which is just‘oril.e month prior to the

day of our voir dire, May 30, 2006.

> Supplemental Designation of Clerk’s Papers, Docket #141; (Appendix A) -

17



“T am really pissed off right now. I want to punch
something and scream every cuss word I can think of. Yet
- here I sit at my laptop trying to figure out how I am going
to handle all of these emotions”
and
“Last weekend was spent comforting, counseling,
consoling and confronting hurtful and damaging theology
concerning suicide that made a bad situation even worse.”
(CP 2179)
-Yet on his questionnaire, Juror 5 responded, “No” as to whether he had
“strong feelings, one way or the other, about suicide.” CP 129

He also responded as follows on the questionnaire:

Have you, any family members, or close friends ever been dépressed or
suicidal? “No” CP 130

Have you lo,st anyone close to you due to suicide? “No” CP 130

At a minimum having just “confronted” “hurtful and damaging
theology regarding sﬁicide” Jurdr 5 had strong views about suicidé. Yet
deépite the n;lmerous questions asked in voir dire regarding suicide, he
remained silent.

Further consider his blog of May 29:

“I still cannot talk about it, but later this week when I can,

I am going to have lots and lots to say to you lawyers who

keep coming to this blog everyday. That’s right, I know.:)

(CP 2177)

What is it that Juror 5 has to say? To whom is he referring?

18



While Juror 5 related nothing about his views on suicide, he did
say in voir dire that he could be open minded. (VRP 222- 226)
How could an impartial person, following the court’s
instructions, in this situation not have said something about their views
' .on suicide. He did not on the written questionnaire, nor in open court.
A person’s beliefs play a strong rple in what they consider .
justice. There can be no doubt that a person’s religious beliefs play an
' importaht role in how they VieW justice. If a potential juror fails to relate
| their beliefs as to suicide when others are responding, then 2 presumption
arises that they are not being candid or forthcoming, are not honestly
~ participating in the voir dire plocless, as to strongly held views, and how
they would view the evidenée.
.“In cases that involve al juror’s alleged concealment of bias in
voir dire, the test is ‘whether the movant can demonstrate that
information a juror failed to disclose in voir dire was material,
and also that a truthful disclosure would have provided a basis for
a challenge for cause” State v Cho, 108 Wn App 315, 321 (2001)
" The trial court when confronted with evidence that Juror 5
concealed strongly held beliefs and emotions aBout suicide and theology

of suicide, refused Appellants’ request to question or remove Juror 5.

VRP 338:1b-l3. This was reversible error. While the trial court has

19



discretion it cannot abuse its discretion. These unusual material facts,

require a new trial.

“A juror’s misrepresentation or failure to speak when called
upon in voir dire regarding a material fact constitutes an
irregularity affecting substantial rights of the parties. When
the failure to respond in voir dire relates to a material
question the appropriate remedy is to grant a new trial.”

Robinson v. Séfewav Stores, Inc., 113 Wn.2d 154, 159,776 P.2d 676
(1989) quoting Gordon v. Deer Park Sch. Dist. 414, 71 Wn. 2d 119,122,
426 P.2d 824 (1967).

If a juror knows that disclosure is the appropriate response to the
~ court’s and/or counsel’s questions, then bias is conclusively presumed.
Cho, 108 Wn. App. At 328. Whether the jﬁror’s bias actually affected the

verdict is irrelevant. Allison v. Dep’t of Labor & Indus., 66 Wn. 2d

263,265, 401 P.2d 982 (1965).

| Juror 5 represented to the couﬁ in writing in the jury queStionnaire
N that he had “No” strong feelings one way or the othér about suicide. He did
not respond fo the plethora of questions by both counsel regafding suicide
even when posed as to religious beliefs. Yet a reasonable interpretation of
his blqgs sayvhe did hold very strong beliefs as to suicide and theology at
the time Qf ?oir dire.

Likewise he communicated on his blog about the case during the

deliberation, expressing that he had “plenty” to say to the lawyers. An
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unbiased juror would have said somethiﬁg under these circumstances in
voir dire.

If Juror 5 had revealed his biés on the questionnaire 6r during voir
dire, counsel for Gregoire could have iniquired further and have challenged
his selection for cause. See RCW 4.44.170(2) (actual bias consists of "the
exiétenée of a state of mind on the ‘part of the juror in reference to the
action, or to éither party, which satisfies the court that the ghallenged
person cannot try the case impartially and without prejudice to tﬁe
substantial rights of the party chéllenging”). Again, reversal is required for

this additional reason.

E. Juror 12 Should Have Been Excused For Cause

First, this issue is preserved as Plaintiff’s cause challenge was
denied, no peremptory challenge was used on this jurof é.r'ld/she sat on
- the jury. (VRP 254:12-18). Statev. Fire,‘145 Wn.2d 152, 159, 34 P.3d
1218 (2001); Hill v. Cox, 110 Wn. App. 394,410, 41 P.3d 495 (Div. III
2002)(Fire is applicable to civil cases). Plaintiff’s cause challenge was
denied, VRP 255:1-21.

Prospective juror number 30 was excused for cause. Prospective
juror 30 stated in voir dire that: “Suicide. T don’t think that’s right. I
think we have to be responsible for ourselves. I don’t think parents are

good and valuable— VRP 240:9—12..
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“Lawsuits I think we spend too much time and energy on frivolous
lawsuits” VRP 240:15-19 |

Prospective juror 12 immediately thereafter spoke up and said:”Ditto
[referring to what Prospective jﬁror 30 had just said] ‘is basically all I
have to say. I think there is too much of this whole lawsuit thing going
on. It’s unfortunate for the child, but ultimately that was her father’s
when he made the decision. I mean if she was trying to get some kina of
ruling like there has to be a screening process, I’d be all for that, but
maybe for education that she’s had but not for like, you know, frivolous
types of things. So I'm kind of— I’m completely over here [refefring to
the Oak Harbor table] so far.’? VRP.241:1-9, VRP 243:1-3

~ When asked if shé could keep an open mind she responded

equivqcally, but renewed her strong statement of bias in favor of law
enforcement.

“I have an open mind about everything. It’s hard to swing me,
especially since I grew up with law enforcement all around me. I always
looked to my uncle and he has been a police officer for about 13 years.”
VRP 242:8-12. |

She fesponded that Appellant would not want her “[m]ostly because I
might be difficult to sway. I’m very over here right'now (indicating the -

Oak Harbor table). VRP 2428:21-25; VRP 243:1-3.
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While she once again said that she could be open minded, but that
didn’t change her predilections for the defense, coming from a family of
police officers. Given the nature of the issues in the case, her statements
of alliance with the Oak Harbor table, and her family association with

law enforcement she should have been excused for cause. VRP 246-249;

- RCW 4.44.170(2)

III. CONCLUSION

This case should be remanded for ’ai new trial. .
Respectfully submitted this A Gl day of May, 2007.

The Law Ofﬁces of ann & Kytle, PLLC

Mary Ruth’ Mann WSBA #9343

va w/w“%

esW Kytle, WSBA/#35‘648
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The Honorable Alan R. Hancock

IN THE SUPERIOR COURT OF WASHINGTON
. IN AND FOR ISLAND COUNTY
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James W. Kytle, WSBA #35048
Mary Ruth Mann, WSBA #9343
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615 Second Avenue, Suite 760
Seattle, WA 98104

(206) 587-2700
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Let wonder replace worry

Let wonder replace worry

hup://justinross.blogs.com’

Christian Life, Politics, Culture, Current Events, Youth Ministry, and what vou think about what I'm thinking.

Disclaimer

Even though ] am the vouth
minister at Whidbey
Presb_vtcrié.n Church: the
views presented here do not
reflect the opinions or
positions of that wonderful
church or the PC(USA).
They are solely my personal
views and thoughts. Please
contact me via email if you
have questions about the
content.

Don't miss a post...Subscribe
with Bloglines.

Email Me

Add me to your TypePad
People list

Subscribe to this blog's feed

Archives
May 2006
April 2006

March 2006
};cbruary 2006
January 2006

December 2005

November 2005
October 2005

September 2005

August 2005

May 29, 2006

‘Where have you been all my life?

Yes, I have been gone for awhile. It has to do with me serving on Jury
Duty. I still cannot talk about it, but later this week when I can, 1 am going
to have lots and lots to say to you lawvers who keep coming to this blog
evervday. That's right, I know. :)

In much more exciting news, I made a purchade today that will forever
change my life. I am the proud ownerofa :

1t is beautiful and runs like a dream. I'll never go back.

I really hope this trial is over tomorrow. Look for me to be back to regular
posts this week.

Posted by Justin Ross at 10:48 PM |

May 23. 2006

;Still on the Jury

Jury Duty has really made blogging each day a challenge. The case that.I
am on should last 7 or 8 more days. Idon't think I am even half done vet.
It's a good experience, but I'll be glad to get it behind me.

The fundraiser on Saturday went off without a hitch. We worked setting
up until 11pm Friday and we were al} back at 6am Saturday. By 5pm, we
had all of the rooms clean and ready for church Sunday morning. For all
of that work, we raised almost $5000! It was worth it; although I don't
think I would have said that early Saturday morning.

Something I am excited for is that T got my free copy of Mark Driscoll's
new book in the mail. ‘That will make Jury Duty tomorrow much more
enjoyable. Ilook forward to reviewing it here soon.

neit Hi | LIE

Posted by Justin Ross at 11:23 PM | kevmabny | Lo

May 19, 2006§

May 2006
Sun Mon Tue Wed Thu Fri Sz
]
708 9 10 11213
14 15 16 17 18 1920

21 22 23 24 25 2627

< pans

3 4 5 6

(5]

28 2% 30 3t

Justin P. Ross

Led by Jesus. loved by
Nicole, enthusiastic wraveler.
obsessive clothes shopper.
constant book reader.
addicted 10 slurpees.
consumer of good beer.
enthralled with politics,
captivated by pop culwre,
motivated by a love for
eenagers. compelled by the
call, passionarte about vouth
ministry. This is my journey,

Where ] Work
Where 1 Live
Where | Grew Up

My Christian Book Reading
List
2005 Annual Report

My Charge to the 2005
Graduating Seniors

The Core Youth Leaders
Training

2005 Nationl Youth Workers
Convention: Nashville
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Powered by TypePad
Member since 122004

htp:/4 ustinross.blogs.com/my_weblog. 2006/

Jury Duty

1 spent all day at the county courthouse enduring the jury selection
process. I naveto go back in the morning anc they teli us that they will
have a jury selected DY NOOL:. 1 realiv nave no idez if they wili select me. D

1 keep telling myself they won't. .

The dav was pretry uneventful: except for one thing. 1turned myv cell Iphone
To siien: and set it to switch back normai at £:20 because I figured we
would be done around 4:15. 1 set my phone 10 switch back autormaticaliv so
1 don't forget 1o check my messages after ;naving my phone off. The lawver
is talking to someone, the court room is guiet. and at 4:22. Nicole decides
o call o see if I'mn finished vet. That was even worse than someones phone
ringing during the sermorn: and the judge was not happy. He did tell me 1o
have a good night though, so 1 guess it was not that big of a deal.

1ts back to the courthouse tOmOITow.

posted by Justin Ross at 11:24 PM | 0000 T

May 15. 2006

‘Monday thoughts

The retreat over the weekend was great. The band and speaker reallv
impressed me. The only thing al) weekend that Gid not impress me
was the "network" meeting we had Saturday afternoon. 1 am still not

o)

sure what that was all about.

. 1 ended up doing something to my foot during the dodge-ball
tournament Saturday. The side of my foot have a big knot that looks
like a bruise. 1t is getting better today though.

. 1am having a vard sale fundraiser this Saturday. My students spent
all day vesterday coliecting evervthing vou can imagine from church
members. We have some really nice stuff and we can easily raise all

(8]

[&5]

that we need.
1 have Jury Duty at 8:30am tOmOoIrow. ] am not sure what to expect,

o

but I'll report back here tomorrow night.
=. Tomorrow is my birthday. 27 feels old. 1started this job when I was
oo, That seems like such a huge difference.

Posted by Justin Ross at 11:24 PM | : |

May 12, 2006

‘Retreat

I am off to our SR high spring retreat. Ministry is getring really busy. It is
going to be a wild couple of weeks.

posted by Justin Ross at 10:01 PM |

he Oﬁ'x:_f
CS?
Fnisorn Breai:
Losi
Deadiiest Cater.
Survivormar:

My Wish List
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htrp:/,/jusrinross.blogs.com/m_\_webiog.-”lOOé/C

Let wonder replace worry

Cnnsdan Life. Polities. Pop Culture. Current Tvents. Youtnh Mimstry. and whai vou think abous what I m thinkin

Disclaimer

Even though ] am t

minister at W

Presnvierian Churc

views presented here do no:
refiect the gpinions o7
positions of that wonderfui
church or the PCIUSA:
views and thoughts. P:g:asc
contct me via emaii if vou
heve guesuons abour the

conient.

Diop't miss a post...Subscribe
with Biogiines.

E=

L]

Categories

//Creanve.Y outh.ldeas Baoks
Christian Life Chnsuar.
Year Convenuons Current

Affairs Fim My life
Pohuics Sports Telewvisior

Theology Travel Webiogs

Youth Ministry
Email Me

Archives
November 2000
October 2006
S:pt:m'ncf 200¢
August 2000
July 2006

June 2006

May 2006

March 2006

Februan 2006

P Miain T

April 29, 2006

.Bad week

1 am realiy pissec¢ righ now.

N
1 want to punch someting ané scream everv cuss word 1 can think oZ.
Yew. nere 1 sit at my laptop trving to figure out how 1 am gowng to handle

ali of these emonions.

Just over a week ago. a senior ar the high schoo) walked over 10 miies from
Oak Harbor 10 Deception Pass bricge. set his back pack Gown and jumped
180 feer 1o his Geath and no one Knows why. Severai of my students knew

him. He was a nappyv Kid aiready accepred into coliege with a bright future
in front of him. Last weekend was spent

comforung,

counseling,.

consoling,

and éonfronting hurtful ané damaging theologv concerning suicide that
made 2 bad situation even worse.

He was the fifth kid lost this school vear, Eighth in the last 2 vedrs.
Yeah, vou read that right. & srunents in less than 2 vears.

One of the students told me last week that e has not realiv known any of
these kids wha have diec. That changed last night.

Back at Decennon Pass. one of the guy's best friends was hiking 1o &
popuiar. albeh dangerous. cave off 1o the side of the bridge with his sister
and a few friends. -He slipped. falling over rocks and 1nto the water.

Neither body has. or probabiy ever will be. recoverec.

These kids don't deserve this. Sure. every class in school loses classmates
1o Geath. but this is getring ridiculous. Some of these poor Kids are 50
calioused that death does not even phase them anvmore. This one hits
ciose 10 home: and ] am tired of dealing with death. How much more are
they going 1o have o deai with? How many more?

So tonight 1 sit here angry. not at anyone but at the situation. Tomorrow. 1
head to church 1o wrap m)\' arms around hurting kids. To tell them that ]
don't understand. but I know the oniy One wno does. Toload up a bunch
of guys after church and take them out

10 .comr'or.
10 councit,
10 console.
And 1o suspend for another week my pians for vouth group.

God is not shocked or surprised at any of this and I know that in time. He
will work through these tragedies. Sure 1 am angry. but this will pass. 1
don't think ] am mad at God. althongh I have thought about velling at him
and while 1 know that he is big enough to take it. T just can't see now doing
that could make me feel better. The one thing ] do know without a doubt
‘is why I have been brought’ from Arkansas 1o Oak Harbor, Washington.

For such a Time as this.

Youth Miniswy has never been needed more in this town than it is right
now. 1 am up forthe challenge: but this has got to Stop.

November
2000
Sun Mor; Tus Wed Thu Frida:

- g oc e
10 i3 30 3% )0 3T IE

Justin P.
Ross

in.less thar 50 words:

Led hy sesus. joved [0S
Nicols. enthusiasne mraveie:,
impulsive sboppe:. converted

Mac use:. consian pook
reade;. aggicied 1 SIUTDEE.
consumer of #00d deer.
enthraliec witi: poiince.
capuivaied by poD culnire.
motivated by s God grven
iove for teenagers. compelied
by the cali. passionate abou:
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journey.
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My Chrisuan Book Reading
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Blogroll
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Mark D. Roberts Biog
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Random
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htp://justinross.blogs.comsmy_webiog. 2006/

‘White House Press Sec.

1 am realiv excited that Tony Snow nas accepted the job of White House
Press Sec. The officiai announcement should be 1OmMOITOW morning. I

lisTen to his radio snow ever so often and ne cOmes across 10 me as 2 marn
of nonesty and ntegrty. He has aiso been verv crincai of Bush and 1 am

sure that he wili make these opinions Knowr:.

] wonder what would nave happened if Bush nad seiected Bili O'reiliv for
this iob. 1t probably would go someting like .

Posted. py Justin koss at 02:2B PMj 0 o ] AR i

April 25, 2006

:US maps by denomination.

realiv

Ifound this " . ¢~ : :
interesung. The maps are divided nto percentages of residents in every
county in the country affiliated with that particular Genomination.

The Baprist church compietelv Gominates the south. buz not much of the
rest of the country. while the majorry of Catholics are in the northeasi. I'l
give vou one guess as 1o where the Mormon church has its strongest
presence. '

The Presbyrerian Church is pretty equaliy spread throughout the country
and not dominate in anv certain ares. 1 am not sure why this is. or ifivise
good or bad thning.

Check our vour church's denomination.

Posted by Justin Ross at 02:10 PM | s o -

April 24, 2006

iOnly one more day...

Yes. it is true. Free cone day is tomorrow at Ben & Jerry's! Check out

Posted by Justin Ross at 10:40 AM | o i

- April 21, 2006
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, Fage 328 ’ Fagsz 230
The dafencan: Richarc Waliace appzarec ir: © Court's recoliection that tne piaintifT nac SUbMITEes 2

'
i
{
l
i
!
i
i
¥
i
i
!

person an; tnrougn his etorney, Ropert L. Cnristig, wne | 2 +5.0-.01 cefinition of proximate causs. rowever, F tne
appsarac teieononicaliy. 3 Cour's memory servas correctly, the piainti™'s
WH REUPON, the followinc proceedings were £ 15.0:.01 dic not rave the Drackered (Bngauags about & New
nac, te-wit: o 5 Inaepenaent cause o- SOmeThing 1o that sffe, anc mere |
INDEX PAGE E _may alsc nave peen the omission of the Talt tial - 0° §
. . T 7 tne statement I the WPI tnat tnere may De mors tan one
"UD/ ouestion re clearer gsninition § proximate cause for an INjury. I couic be wrong 2bout
of proXimate causs . . ... . ... 32¢ e ]
¢ tngt I'm auite sure that tnere was No ingepenaent
Piainti® s motion auring jury 10 cause bracketad ianguage, which I think nesos @ b2
geliberations t¢ interview Or 2XCuse 11 given nere. So that's the Court's memory of ths. SC
Juror Nump=r 5 . _ 12 T just ask counsei If they woulG agres tna: the Zour
by Ms. Mann............. Z25 i3 could give the 15.01.01 WPI &t this pointr >
by Mr. Christie . .. ... . ... 32 ic MR. CHRISTIZ: 1 agree with thez, You~ i
by Ms. Mann .. ...... o '340 15  Honor. ' ‘
by tne Court .. ... 342 16 MS. MANN: I have & concern apou: giving
17  them two different definitions. Tney‘r= very closely
18 reiatec. We had askod the Cour: for 5.02, and i know
- 18 that that was reje

20 THZ COUR. : 'l’haL was aiso requestec, but i
21 think the plaintiff also requestec 15.01.0% in aadition .
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21
22 22 1o 15.02, anc the Court dig reject 15.02. Tnats not
23 | 23 appropriate in'the Court's judgment unoer tne
ng 24" crrcumstances of this case.
; 25 MS, MANN: All right. We{h agres ¢ giving
Page 329 | Fage I3:

that, and we would ask that "event” rather tran "mun”

© (JURY NOT PRESENT.) :
be used for the ianguage.

1

THE COURT: Back in sassion on Gregoire v. 2
The City of Oak Harbor, The bailiff has provided the 3 THE COURT: Yes. Letf's deal with thet et
Court with 2 question the jury submitted. The question | 4 me sugges: the foliowing as the instruction: Deiefing
reads as follows - before I get to that are you on the - | 5  the word "injury,” including the word "evant” from
line with us, Mr, Christie. 6 bracketed language and then inciuding the brackered

MR, CHRISTIE: Yes, Your Honor. ' 7 language about unbroken by any new indepengent caUse.

THE COURT: Okay. Good morning. The 8 So that the propesed instruction would rsac as foliows:
question is as follows: Can we get s clearer dgefinition 9 A cause of an event is & proximate cause if it is
of proximate cause? That is the question. 10 related to the event in two ways: One, the cause

For the record. I took the liberty of |11 produced the event in & direct sequence unproken by any
filling in the court caption and the number of the case 12 new independent cause, and, two, the event wouic not
at the top of the document which is entitled jury note | i3 have happened in the absence of the cause.

and Court's response. The Court received this question | 14 Then a new paragraph. There may be more
from the jury at about 11:00 this morning. 15 than one proximate causz of an event. Would that be

Counsel, I'm going to suggest that the Court | 16 acceptable?
provide the jury with the definition of proximate cause i7 MR. CHRISTIZ: Yes, Your Honor, from the
as outlined in WPI 15.01.01, which is the alternative 18 defense.
definition to proximate cause, which is set forth in 19 MS. MANN: The jury has the intervening
15.01 which the Court gave to the jury. Counsel? 20 supersading cause instruction, right?

~MS. MANN: Your Honor, I'd-like to look at 21 THE COURT: Yes.®
that. We don't have that in court with us. 22 MS. MANN: 1t seems to me that if we're

THE COURT: Surely. I brought the book in 23 going to refer to unbroken by & new independent cause
with me so we'll show it to you here, counsel. 24 . the language shouid correspond to that instruction so

I would note for the record that it is the 25 that they wouid use these together rather than having &

oo T T e frer T o Y AN e e oA S O N S SN G e

2 k?agés 328 to 331')



Pags 222
separate definition of winat might break tne seauence of

DUt that it was anficipatec

I 2 causamon unproken by & superseding intervening Cause. 2 THZ COURT: well, Tne Court nizs geziosc
3 THE COURT: Mr. Cnnstie? 3 after heaning from counse! to give 15.0..01 In tne form
4 MR. CHRISTIZ: 1 think the Court snoulc aive < in wnicn tne Court reac it TO counset ners, I ThinK it
5 the instruction exactly as you reac it Intc the recorc. s .\yowc? DE & MISTake To Try T0 overdo tnis ir sucrh & i
6 THE COURT: Final commeant, Ms. Mann? & manner that it wouic ac.beyonc wna:t the paterm :
7 MS. MANN: Tne jury tnen nias two differan: 7 instructions are in these conneactions, anc I'm: st
£ terms to use for wnat would break the cnain of causation g going 1o aive the 15.’01,0 Z. L&l me writs this oul ners
©  and with no definition for what & new ingependent cause | ¢  and tnen I'll snow'ic to Ms. Mann or reac it e the
16 is: I tnink tnat's troubiesome. 10 parties here,
11 THE COURT: One momenZ. M, ;'nristie,. ac il Alt rignt. Tne Court's response regas &:s
i2  you rezall the WPI number for the superseding cause 12 Tfollows: A cause of an event is & proximate cause it I
13 instruction? ) : i3 Is related to tne event in two ways: Ong, tne cause
14 MF. CHRISTIZ: Give me just & second, Your 14 proguced tne even: in & direll SeQUENCE UNDroKen dy any
15 ‘Honor, anc I'll find it. WPI 13.05. 15  new, indepenaen: causs, ang, TWe, the event wouis not
16 THE COURT: Yes, thank you. Ons moment. 16 have happened in the absence of the cause. _
i7 Looking at WPI 15.05, which is essentialiy the i There may be more than one proximate causs
18 instruction that the Court gave making some aecisions 18 of an event, .
18  about the brackered material, this instruction refers to 18 That is the pattern instruction. Al right.
20 & iater independent intervening act or cause. 20 T've signed that, and I'll hand this to the pailift ©©
21 MS. MANN: So they Go correspond in terms of 21 deliver to the jury.
22 language, 1 guess, somewhat. 22 MS. MANN: Your-Honor, is it possibie to get
23 TH: COURT: So that is the opnnmc sentence, 23 2 copy of that? :
24 the reference to a later independent intervening act or 24 THE COURT: Sure. Let's go ahsag anc - iet
cause, 1 don't recali right off the top of my head what 25 me just take it back, Mr. Roberzs. I'll make copies for
;
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‘1 the specific word was that the Court used in that 1 Ms. Mann and Mr. Kvtie,
2 connection, but the referance was to independeant 2 MR. CHRISTIZ: Your Honor, Mr, Rosen will bz
3 intervening act or cause. Whatever it was. 3 up there shortly. If you could make a copy for nim, I'¢
4 MR. CHRISTIE: Your Honor, I have your 4 be grateful.
5 instruction 18 in front of me. It says, if you find 5. THE COURT: I'll do that
6 that the defendant was negligent but that the sole 6 MR. CHRISTIZ: Thank you.
7 proximate cause of the injury/event was & iater 7 THE COURT: Thank you very much. Trast is
8 independent intervening cause, et cetere. 8 all for now,
S MS. MANN: The imporiant part, Your Honor, 8 MR. KYTLE: Thank you, Your Hono*
10 the et cetera, is that it includes in the exercise of 10 (RECESS.)
11 ordinary care could not have been reasonably 11 (JURY NOT PRESENT.)
12 anticipated. If we could say @ new independent 12 THE COURT: We're back in session on
13 intervening cause as defined herein so that they 13 Gregoire v, The City of Oak Harbor. Counsel requestec
14 understand they need to look at that definition because | 14 that a hearing be conductec¢. Do we have counsal for the
15 otherwise it is not accurate by itsalf. ' 15 defendant on the telephone?
16 MR. CHRISTIE: I disagree with that, Your 16 MR. CHRISTIE: Yeas, Your Honor.
17 Honor. You're giving & stock instruction that the i7 " THE COURT: Okay. Good afternoorn. Is that
18 committee spent time creating as an alternative, and it | 18  Mr. Christie?
19 only makes sense that if they want more context for & | 19 MR. CHRISTIEZ: Yes, sir,
20 definition that you give them a stock instruction that 20 THEZ COURT: Okay. Counsel -
21 the committes has prepared. 21 MS. MANN: Your Honor, may I remain seatec?
A THE COURT: Any final comment, Ms. Mann? 22 THE COURT: Yes
| <3 MS. MANN: I think it's extremely important, 23 MS. MANN: Thank you. We callec
4 Your Honor, in this case in particular because the jury |24 Mr. Christie to alert him to what We were concerneg
=5 could easily find that there was an independent cause |25 ebout. One of the jurors, Justin Ross -- I can't
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l
remember what nis number i€; nis original number was : wno keep coming to this biog every Gay. Tnzfe ngnt. f
| 2 iz-rese pubiiz biog. ano our trial team occasionaliy Z iknow. Sc - ' |
3 monitored it JUST To make sure there was NotnINg anous 5 THEZ COURT: So vou're pringing tnis e tne
4 tne case In i, ang we wan: just make & recorg o7 - 4 Courts atrention; Is that it? ;
S it was Cneckeg i2st night, anc tnere is & blog abous the z ME, MANN: Weli, we think that T viciates i
€ c¢ase, anc it mentions -- 12t me hanc it up to the Court. € the Court's directive TO COMMUNICATE aDOUT Tne Cass |
7 Whnat I've nandag up is the biog from iast might. 1 also 7 ourtside of couit and tnat there shoulc be inaury &° ’
§ wanz: to nano up tne jury guestionnairg, anc & prior £ some King about wha: knowieage ne has wnizn s Indizztac
-©  entry on the biog site tnat's gated Apri; 29tn, which ¢ nere an¢ wna: it means.
10 reiates to issues In this case, and we just felt we nad THE COURT: Back to my auestior. Wnal, i
12  an obitgation o disciose 1o the Court, anc we ac have e anvthing, are you reoues‘cmg tnat tne Cour ac?
12 concern that we hiave verified that the ax of just going MS, MANN: Your Hono:r, we wouic liks the
i3 fo the blog to see what's postad on it aoes not provide Court 10 Dither Inguire of this juror or 1o remove Nir.,
i4  any igentification of the person. So we're concerned ‘ 1= COURT: All right. Let me reac the
i5  about what he knows or believas about iawyars who kae 5 documents, anc tnen we'll hear from Mr. Cnrisue.
16 coming to his biog every Gay whicn is no -- we have not | 16 All nght. 1 read these documents thes
.7 been going o his biog every day but there have been 17 counsel provided. One is & documant gated Apri 28,
16 spot cnecks o it SO it raises an issue of concerr. 18 2006. Ms. Mann has representec that this is & aocument
19 THE COURT: You're just bringing tnis to the 19 from the so-calied blog of Justin Ross, one of the
20 Crurt's atrention? ' 20 jurors in this case. Then the other documentis e
21 MS. MANN: The secondary issue, Your Honor, 21 oocument dated May 22, 20086, alsc apparentiy & aozumens
22 is that in Mr, Ross' questionnaire on page 4 on tne 22 from Mr. Ross' so-calied biog
23 guestions about suicide he did not iaentify anyone - he 23 Did you get copies of these documents,
24 checked no on both of the boxes about whether you have | 24  Mr. Christie?
"~ any family members or close frienas who have ever been | 25 ' MR. CHRISTIE: Your Honor, I have them or mv
! f
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1 depressed or suicidai or lost anyone close due o 1 computer screen in front of me so I'm familiar with what
2 suicide, and after seeing the biog calied "bad week" 2 the Court is discussing and what Ms. Mann i< presenting -
3 dated April 29th, we have & serious concern about 3 to vou, and she did call me and alert me to ner pians so
4 whether he was forthright in voir dire about how much he | 4 1 appreciate that.
5 had going on about that issug, anc I don't know whether 5 THE COURT: Okay. Your responszs,
6 tne Court wouid want me 1o read the rejevant parts.into 6 Mr. Christie? .
7  the record or wnether we can make a record of thig, 7 MR. CHRISTIE: Well, I don't ses anvthing in
& but-- : 8 the - I'll speak to them separately. I sees nothing in
9 THE COURT: Well, if you'd like to file g the May 28th blog that is any way in viciation of the
10  these documents, you may do so. 10 Court's directive. Certainly, people in jury duty are
i1 MS. MANN: Okay, The issue is that 11 free to advise people they're on jury trial, and tne
12° apparently this young man is & youth minister and during | 12 directive is not to talk about it, and that's exactly
i3 the two weeks prior to the trial apparently was 13 what he says hare. How he may know lawyers, it they
14 comforting, counseling, and consoling youths and 14 are, checking his blog, I have no way of knowing thet,
15  confronting hurtful and damaging theology concerning 15  but I don't see why this would give any basis for the
16 suicide, and that is one of the issues that was 16 Court to make inquiry of him about that, and, cerainly,
17 discussed extensively in voir dire and that he did not 17 it's not grounds for disqualifying him.
18 respond to. 18 This April bloo concerning his comments
10 He talks about the fifth kid, the last this 19 about the suicide, it's clear from reading it that he -
20 school year, and several of my students knew this young |20 this isn't a close .amlly friend or reiative, so I don't
21 man who committed suicide. So it's & troublesome 21 see how that's in any way contradicted by his answer to
situation, Your Honor, and T — we don't have any way 1o | 22 the guestionnaire. Without going back through ths
<3 know what this young man's blog is about. Wnat he 23 record I don* recall that he answerec any particuiar
~4 indicates is, later this week when I can talk about ig, 24 guastions about suicide, and, obviously, I'm certainly
.5 I'm going to have icts and lots to say to you lawyers 25 notin & position to spsak about whether or not he
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volunteerac to come forward witn informatior,, wnetner nej : THE BAILIFF: Number 5 in the jury DOX. ,
7 raisec his nanc, none of whicn wouic -- weli, certainiy, 2 THE COURT: Trizt's not what I'm interasiac f
3 raising his nanc wouian't be refiectec on e recorc 3 im. 1 want I know his Struck jury numoer. [
4  anvway. SC tnere’s notning I can see on tnis recorc 4 MS. MANN: 13 1s on the numpsr or ou” Jure
5 tnat wouic justifv the Court &t this point caliing him 5 qgusstionnaire for nim, ’ f
§ ouz separately anc Somenow guastioning nim ana certainiy! 6 ' THE COURT: Okay., Yes, I'm prepares ©© |
7 notning tnat wouid serve as grounes for disaualifying 7 ruie.on the request, As 1 undersiand tne situaton. e
g nim. . § piantiff is requesting tnat the Court eithe- excuss (
¢ THEZ COURT: Final comments, Ms. Mann? ¢ Number S, Justin Ross, from furtner service or nave i
10 MS. MANN: Yas, Your HOnor, AS we 100k at 10 furtner examination of him at this time or soms othe” :
11 tnis, two tnings of concerri. One is & Tailure e 11 reiigt, Plaintiffs counssei has provided tns Zous with
12 disciose what was clearly an extremeiy powerful current 12 these copies from Mr. Ross’' sc-calied piog, as tney've !
13  emotonal issue of tne suicide beaing ~- the suicide of 13  been identifizc. Tnev're gated Aprii 28, 200¢, anc
14 youths that was impacting the stuaents ne was working - | 14 May 2¢, 2006.
15 with directly and tnat he was spending Gays and days ori | 15 First of all, there's this issue of whetne:
16 tnat issue. Wrapping his arms around hurting kias. AnG 16 Mr. Ross was truthful about the questions on tne jury
17 it seems 1o me that that wouig easiiy have come withiri & 1 guestionnatre to the et of whetner any zioss fneng,
1§ disciosure wnere it-asks for family members or ciose 18 family member or relative committed suicioe or was
19 friends.being oepresseo or suicical. ‘ 19 involved in‘suicide.or sometning to that effecl. Thers
20 Furtner, that he didn't disciose in response 20 s nothing in the information that's been provices o
21 to all the guestioning, which was extensive during voir 21 indicate that Mr. Ross was untruthful in answenng nc
22 dire, but the current issue of concarn is the comment 22 those questions. There's nothing in this documenitation
23 about going to have lots and iots 1o say to you lawyers 23 or other information provided by plaintiffs counssl
24 who come keeping to this blog every day. Tnat's right. 24 that would indicate that Mr. Ross had & family membsr,
1 know. And that nas & tone to it that on.paper you can 25 reiative, or close friend who committec suicioe 0 was
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1 inrerpret several ways, and 1 think it is potentially & 1 involved in suicide. So that would not be & vioiation
2 retaliatory or confrontive tone as oppesed to just & 2 of the questionnaire or an indication of some untrutniu
3 . mention, and, as I told the Court, the bast information 3 statement on the quastionnaire. So that wouid no: be &
¢ we have is that simply going to the Web site and viewing 4 basis for excusing Mr. Ress or other relief,
5 it is something that is not detectable other than there 5 Then we have the matter of whathar ha's
6 has been & visit so this indicates knowiedge that we & discussed the case in some manner contrary 1o the
7 don't know a way that he could have as to who was 7 Court's instruction not to discuss the case. Agair;,
8 visiting his Web site. 8 there's nothing in these documents or other information
° THE COURT: I'm going to take & brief 9 provided by piaintiff's counsel that indicate that Mr.
10 recess. I want everyone to remain seatec. Irn goingto | 10 Ross has discussed the case, There is nothing
11 get some materials. I'll be right back. Piease remain 11 inappropriate about someone advising others that ne or
12 seatec and sy on the ling, Mr. Christie. 12 sheis & juror in this case. That's all that Mr. Ress
13 MR. CHRISTIZ: Yes, Your Honor. 13 hes done in this situation. So there's no basis for
14 (RECESS.) 14 relief in that regard.
i5 (JURY NOT PRESENT.) i5 Then we have this matter of the statement in
16 THE COURT: I'm back. If you just give me 2 16 - the May 29, 2006, document where he says he cannot talk|.
17 moment, I want to review some notes here. Just & 17 about the case and then he says that later this weak
18 minute, , o 18 when I can I'm going to have lots and lots to say to you
18 Ms. Mann, did you say that Mr. Ress' juror 18  lawyers who keep coming to this blog every cay. Tnat's
20 number was 13? 20 right. 1 know,
21 MS., MANN: . Yes, Your Honor. 21 Again, 1 find no basis for any relief here
THE BAILIFF: 1 believe he's number 5 on the 122 either to excuse him or to reguire further guestioning
43 jury. : 23 of him. It would be understandable that Mr. Ross having
[ THE COURT: On the struck jury list number 24z blog like this would be concarned about attorneys in
5 5 - 25  this case contacting the biog. It wouid seem to the

5 (Pages 34
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Cours thas it woulc be underswandabie tnat & parson
would find it somewnat offensive tnat an attorney for
one of the parties ir: the case would be proceeding with
some King of investigation, if vou wili, of Mr. Ress,
and wnatner he was somenow Not an appropriate juror or
sometning of that nature.
Having saic thaz, there is nothing in this

" information trat indicates that Mr, Ross cannot be fair
and Impartal about being & juros In tnis case. Tnere's
no Indication that he knows who the iawvers are that
were contacting the biog, althouagh I ungerstang tna:
Ms, Mann 1s teling the Cours tnat she and/jor Mr. Kytie
Rave contacred the biog or puliec up tne biog, however
you wan: to chiaracterize it, to review it Once again,
though, tne point is that there's nothing here that
indicates he cannot be fair ang impartial. There's
certainiy notning in tne information as & whole that
indicates he cannot be fair and impartial. From the
April 28, 2006, entry in the so-calied biog it indicates |
that he has & good deal of compassion for people wno
Rave committec suicide or may be invoived in that and
he's & youth minister and would naturally be concerned
about heiping peopie that have been involved in .
situations like that or been affected by situations like
that..
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invoived In pertaining te suicide, : i

Sc the Court finas no reason unger s ;
Informatior: Tiat's Deen Dresented 10 eXCIUas, eYCUSE o |
disoualify Mr. Ress, Nor doss the Cours finc any neec
or tnat it wouic be appropriate to auestion nim furtner
pased or the information prasented. So tness
proceadings nave been recorded for the racorc anc
tney're notec, pu: tne Court finas no basis for rabe’
g7 tnis time.

MS, MANN: Thank vou, Your Honor, 171
mignt just note one thinz. One of the questons On tn
guestionnaire is, hiave you i0st anyone Close ¢ you aus
te suicide? So it aoesn't limit it to ciose frienas or
family mempers. Tnat was one poirt. Anc i ac 2gres
with the Cours that what we're raising apous the ADri
29th blog couid well have been information {avorabig to
the piaintifi 25 opposed to the defendant, but the Issue
we're raising is if there was not forthnightness iri
disciosing something that would hiave been responsive
many of the questions in voir dire then that's an
independent issue, but 1 appreciate tne Court nganng us
and making & recorc. '

THE COURT: Surely. I want te sav in
relation to the last comment that there was & ouestion
about whethar anvone clese to you has commitel suicics.,
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The Court's notes indicate that Mr. Ross did

disclose in quastioning that he was & youth minister.
He did respond to other gquestions as well on several
occasions, if the Court recalls correctly. The Court's
practice is 1o take notes about any possibie basis for
bias or prejudice or any other basis for chalienging &

~ juror for cause, to keep notes on those issues and to be
ready to respond to any requests for challenges for
cause or anything of that nature. I find nothing in my
notes that indicates that Mr. Ross was in any way biased
or prejudiced or that raised any question about his
ability to be fair and impartial, and the answers he
gave to questions do not raise any issue in that regard.
So 1 think the voir dire would not be any basis for
chalienging Mr. Ress for cause or to call into question
his ability to be fair and impartial. '

_Let it also be stated for the record that

counsel for both-parties had every opportunity to
question Mr, Ross and all of the other members of the

- jury panal to explore more particularly any issue

relating to suicice. Just the fact that they responded

to questions on the queastionnaire about ciose friends,

family members and/or relatives doess not mean that

counsel could not have inauired of Mr. Ross or others

about other situations that they might have been

" that anyone close to Mr. Ross under g reasonabie reading
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Again, 1 find nothing in this information tnat indicatas

of the term "ciose" has -- that Mr. Ross was - hac
anyone close to him under & reasonable reading of tniat
term “close” commit suicide or be invoived In suicios.
So, again, thase matters are noted for the recorc. T
deny relief, 4

MS, MANN: Your Honor, can thase documants
be filed perhaps even under seal? I guess that'se '
problem, but can we make & record of what these
documents are? '

THE COURT: You certainly may make & racorc.
The documents will be filed -- or you may file them.
Now, as you say, sealing is 2 problem under the naw
court rules and prior to the new court ruies, for that
matter. I'm going to suggest that, Ms. Mann, you hiang
on to these documents and make & motion to have thess
sealed. They will be filed either directly or under
szal. One of the two. If's not a question of whether
they will be filed or not. They will be filed. The
issue is whether they'll be filed under s=al. I'd iike
to have you make a formal motion in writing to that
effect -

MS. MANN: Sure. :

THE COURT: -- so we can have & basis for

6 (Pages 344 10 347)
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the Court making & aecision as to wnetner tnere's &
compeliing interss: or wnatever the stangard s unaer
tne naw court rule for seaiing tnese aocuments.

(MR, ROSEN ARRIVEL.)

THE COURT: Tnank vou very much, Tnat wili
conciuae tnese proceedings. .

(OTHER PROZEEDINGS WERE HAD ON THIS DAY BUT
ARE NOT TRANSZRIEED AT THIS TIMZ.;
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i CERTIFICATE
<
3
4
3 _
6 1, JEANNE M. WELLS, do hereby certify that
7 the forepoing excerpt of the verbatim report of :
8 proceedings was taken by me and completed on Wednasday,
¢ May 30, 2006, and thereafter, transcribed by me by means
10 of computer-aided transcription;
11 That I am not & reiative, emploves,
12 . attorney, or counsel of any such party to this action or
13 relative or employee of any such attorney or counsel,
14 and I am not financially interested in the said action
15 or the outcome thereof; . .
16 That I am herewith filing the original with
i7 the Island County Cierk of Court and emailing one copy
18 toJames W. Kytle.
19
20
21
22
3
| Jeanne M. Welis, RPR
4 CCR #: 2298
=5 October 20, 2006
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