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A. INTRODUCTION

Prior to 2008, the Washington Legislature had designated orﬂy two
methods for the adjudication of criminal municipal codes- the
establishment of an independent municipal court under chapter 3.50 RCW
or the establishment of a municipal department in the district court under
chapter 3.46 RCW. Under chapter 3.46, the municipal department district
court judges must first be so designated on the ballot and then elected only
by city electors. The-City of Spokane never purported to establish an
independent chapter 3.50 court and never designated the department or
held a city-wide election as required by a chapter 3.46 municipal
department. Division III ruled that Spokane never established a competenf
munieipal court and therefore never legally convicted either Mr. Smith or
Mr. Rothwell. The City has since changed its court system and the
Iegislature hasrchangedv the election requirements. Because the Division
I decision conforms to prior case law and is limited in scope to cases
pendiﬁg prior to the publication of the decision, this Court should not
accept review.

B. STATEMENT OF THE CASE
Mr. Rothwell and Mr. Smith (hereinafter “Defendants™) are

satisfied with the City’s statement of the case as set forth in pages four



through the first paragraph of page eight of its Petition for Review and add
the following:'

Procedural History

On November 8, 2007, the Court of Appeals reversed the lower
~ court and held that Judge Walker did not have jurisdiction to preside over
municipai cases.” The City filed a motion for reconsideration on
November 27, 2007 in which the Cify requested reconsideration of the
jurisdictional ruling and clarification of the decision as it mi‘ght be applied
retroactively. (App. .F, VCi‘ty’s Mot. for Recons. at 2, November 27, 2007.)3
In its motion, the City argued evidence not in fhe record. (App. F, Pet’rs’
Answer City’s Mot. Recons. and Pet’rs” Mot. to Strike at 16-19.) In
response, the defendants asked the court to strike the City’s Affidavit, ité '
exhibits, and the additional faéts on pages 8-10 in the City’s motion. Id.
The court denied the City’s motion but granted the defend.ants’ motion to
strike references outside the record. (App. F, Order Den. Mot. for Recons.,
Feb. 19, 2008.)

On February 28, 2008, the City filed its Petition for Review in
which it once again argues evidence either nbt in the record or stricken by

the Court of Appeals. (Pet. for Rev. at 2, 11, 12.)

' RAP 10.3(b).

2 City of Spokane v. Rothwell, 141 Wn. App. 680, 170 P.3d 1205 (2008).

3 The City’s Motion for Reconsideration, the Defendants’ response thereto and Motion to
Strike, and Division III’s order thereto are attached to this answer as Appendix F.



Operational Facts

Pﬁor to Petitioners’ 2005 trials, the most recent District Court
elections were in 2002. The 2002 election ballot did not disclose to the
candidates or Votefs that Department Four, the department that Judge
* Walker was elected to, would be serving as a municipal department.
(Smith AR Mot. to Dismiss for Lack of Jurisdiction, Decl. Paul Brandt at
2.) In fact, the ballot did not inform voters that any of the Distfict Court
positions Would be serving as a Municipal Court in either a full or part-
time capacitf. Id. Furthermore, the citizens of the City of Spokane were
not the only people who voted for the full-time Municipal Court judges.
Id. Qualified voters from the entire County. of Spokane were allowed to
>vote for Judge Walker and all other Municipal Court judges. /d.

At the time of Defendants’ convictions, there were two District
Court departments and judges serving in full-time municipal capacities:
Department Four held by Judge Walker and Department One held by the
Judge Vance Peterson. (Smith AR Aff. Knox Ex. Cat 1, Ex. D at 1.) The
other 1.7 Municipal Court positions were filled by two other District Court
judges, Judge Derr in Department Two and Judge Wilson in Department
Seveﬁ, both of whom presided over two domestic violence dockets shared

by the County and the City. Id. As of November, 2006, the City continued



N

to operate its municipal court as a department of the District Court
pursuant to chapter 3.46 RCW.*
C. ISSUES PRESENTED FOR REVIEW

1) Whether chapter 3.46 Revised Code of Washington expressly
requires that full-time municipal court judges must be elected
by city voters only;

2) Whether the City of Spokane was required to strictly comply
with the statutes regarding the creation and maintenance of
municipal courts;

3) Whether there was a valid municipal department where the
City of Spokane failed to comply with the statutes regarding
the creation and maintenance of municipal courts, and

4) Whether Judge Walker had de facto authority to hear the
defendants’ cases where there was no municipal department
created in compliance with chapter 3.46 RCW.

D. ARGUMENT
The Court of Appeals correctly decided that Judge Walker did not
have jurisdiction to hear municipal court cases. Because the City failed to
strictly comply with the legislative mandate requiring specific designation
of municipal departments and election of full-time municipal judges by
city voters only, the City failed to create a municipal department in

compliance with chapter 3.46 RCW at the time of the defendants’

convictions. Without a valid municipal department, Judge Walker did not

* City of Spokane v. County of Spokane, 158 Wn. 2d 661, 146 P.3d 893 (2006).



have de Jacto authority as a muﬁicipal court judge and hence her actions in
these cases are void. |

Division IIT also correctly found the statutory scheme clearly and
unambiguously requires election of full-time judges by city voters only
and correctly applied precedent that a judicial officer does not act under
color of law where the judicial office itself is invalid.

Finally, the court’s decision does not raise issues of substantial
public interest because its reach is limited to cases pending upon the date
of publication, including that of the defendants. The Legislature has since
changed the electoral requirements and the City purports to have changed
its court system.’ (Pet. for Rev. at 9.) Not only is there no evidence in the
record that would allow this Court to decide the merits of ﬁltﬁre collateral
attacks, there is né Justiciable controversy ripe for appellate review. As
such, any opinion rendered by this Court on retroactivity would be
advisory only and not binding on parties unrelated to this litigation.

1. The Court should not grant review because the Rothwell
holding conforms to prior case law.

a. Prior Washington Supreme Court cases clearly hold that a
judge lacks jurisdiction when the department in which that
judge sits was invalidly created.

> See Appendix A, H.B. 2557, 60™ Leg., 2008 Sess. (Wa. 2008) (effective July 1, 2008.) °



Strict compliance with statutes governing the establishment of
municipal courts is required in order to ensure that judicial officers are
directly accountable to the voters of that jurisdiction.® Thus, when \statutes
provide particular procedures for creating a judicial office, there must be
strict compliance with those procedures.’

Chapters 3.38 (District Court Districts) and 3.46 (Municipal Court
- Districts) of the Revised Code of Washington govern the establishment
and administration of judicial departments. As set forth by the legislature,
8

a valid district court municipal department is created as follows:

1. A municipal ordinance petitioning for the establishment of a
specific department(s) at RCW 3.46.040;

2. The designation of a specific municipal department(s) in a district
court plan at RCW 3.38.020(6); 3.46.040;

3. The designation of specific mumclpal department(s) on the ballot
at RCW 3.46.070, and

4. The election of a candidate for Ve‘ach designated municipal
department in a city-wide only election at RCW 3.46.063, .070.

The City of Spokane failed to follow these legislative mandates.

First, the Spokane Municipal Code provides that the “Spokane municipal

S State v. Moore, 73 Wn App. 805, 813-14, 871 P.2d 1086 (1994). See also Delaney v.
Board of Spokane County Commissioners, 161 Wn.2d 249, 255, 164 P.3d 1290 (2007)
(judicial department was not created in the absence of strict adherence to legislative
procedures).

! Id. (citing In re Eng, 113 Wn. 2d 178, 189-91, 776 P.2d 1336 (1989)).

¥ The legislature has the exclusive constitutional power to prescribe the jurisdiction of
district and municipal courts. City of Spokane v. County of Spokane, 158 Wn.2d 661,
671,146 P.3d 893 (2006).



court shall operate asﬂ a department of the Spokane County court under
chapter 3.46, the justice court distriqting plan and implementing
agreements from February 1, 1962, until such time as abolished by the city
council as provided in RCW 3.46.1 50.”° Although the ordinance was in
place as of the date of the defendant’s convictions, there was no effective
implementing agreement between the County and the City.

Second, the current Spokane County Districting Plan fails to
comply with the above requirements.10 Rather than designating the actual
department or departments serving as municipal departments, the plan
designates all nine of the District Court judges as a “municipal
department” and decléres that they shall function as municipal judges.11
All District Court judges are thus deemed to be full-time Muﬁicipal Court
judges, but all nine do not function as municipal departments. '2° As such,
the Districting Plan fails to designate Which of the District Court
departments actually serves as 2 Municipal Court.

Third, the ballot did not designate specific municipal departments

and thus there were no elections for municipal court judges. By statute, all

? Spokane Municipal Code (SMC) 5.01.030.

1 The current Districting Plan is set forth in Chapter 1.16 of the Spokane County Code
(SCC). )

''SCC 1.16.050. ,

12 prior to 2002, the Districting Plan provided that all nine justices of the district court
functioned as part-time municipal court judges. See Spokane County Resolution 2-0301,
App.Bat64.



full-time equivalent municipal court judicial positions must be filled by
elec‘cion..13 In order to do that, they must be designated as such on the
ballot and elected by city voters only.!* As the Washington State
Attorney General’s Office notes, “It is clearly now necessary for the ballot
to disclose that one or more positions on the district court will serve the -
municipal department, whether full-time or part-time.” °

This did not happen. The ballot did not. inform the voters that they
were actually voting for municipal court judges as well as district court -
judges. Instead, elections were held for district court judges and then
municipal court judges were chosen administratively by the District Court
itself. This is not only contrary to law, but it limits the accountability of
the Municipal Coﬁrt to the people under its jurisdiction because city voters
lack notice of the positions being voted on and outsiders are allowed to
dilut¢ the vote.

For these reasons, Division III correctly held that there “was no

municipal department created in compliance with chapter 3.46 RCW,” at

13 RCW 3.46.063. This applies even if more than one judge is employed to fill the
position. It also provides that cities with one or more full-time equivalent judicial
positions, an additional position that is or are in combination more than one-half of a full-
time equivalent position must be filled by election as well.

“RCW 3.46.070.

' AGO 1995 No. 9 at 8, 9.



the time of the defendants’ convictions and that Judge Walker had no
authority to prgside over their trials.'®

The City argues that its failure to follow fhe legislative mandates
for the creation of municipal departments is a mere technicality and that
Judge Walker acted under color of law despite the invalidity of her office.
The City first argues that Division III misapplied Nollette'” to this case.
Although Nollette does not involve the qﬁestion of de facto authority, it is
on all fours with Rothwell. There, District Court Judge Nollette sought
reappointment as a municipal court judge after his election to a second
term as district court judge. The applicable code at that time expressly
stated that district court judges were to serve as part-time municipal
judges. Despite the fact that the apialicable code also required the mayor
to appoint part-time municipal court judgés,18 Nollette argued that the
former provision accorded municipal court jurisdiction on all‘eight district
court jlidges. This Court disagreed. |

In its ruling, this Court rejected “...Nollette’s argument that all
Spokane County District Court judges have de facto jurisdiction to act in
the capacity of Spokane Municipal Court judges. Such a declaration

would be facially at odds with the statutory provision providing for the

16 City of Spokane v. Rothwell v. Smith, 141 Wn. App. 680, 687, 170 P.3d 1205 (2008).
17 Nollette v. Christianson, 115 Wn. 2d 594, 800 P.2d 359 (1990).
18 1d. at 605.



appoinﬁnent of part-time municipal judges and at odds with the city code
provision providing for appointment of municipal judges.”?? Instead, this
Court held that Spokane County Code (SCC) § 1.16.050 merely
established the pool of judges eligible to act as municipal court judges.
Without mayoral appointment, however, the members of this pool had no
authority or right to act as municipal court judges.

The statutory amendments since Nollette do not alter its holding -
legislative procedures for the creation of a municipal department and the
selection of its judges must strictly comply with the statutory procedure in
place at the time. Just as in Nollette, Judge Walker was merely a member
of the pool of judges eligible to serve as a municipal court judge. Without
designation of her department on the ballot and election by city voters
only, she ﬁad no authority to actas a municiﬁal court judge.

The City’s reliance on Edmonds is similarly misplaced.”’ In
‘Edmonds, ctiminal defendants alleged the municipal court did nét have
jurisdiction to hear their cases. Edmonds. is in Snohomish County which
adopted the justice court act in 1965. In 1971, Edmonds reorganized
under 'the optional municipal code pursuant to chapter 35A RCW, and in

1975 created its own “police” or municipal court. The question on appeal

4,
2 State ex rel. Farmer v. Edmonds Mun. Ct., 27 Wn. App. 762, 621 P.2d 171 (1980)
review denied 95 Wn. 2d 1016 (1981).

10



was whether optional municipal code c,itieé under chapter 35A RCW,
which were situated in counties subject to the 1961 justice court act, could
forgo the provisions of that act regarding municipal courts, and set up
municipal courts under chapter 35A. Baséd in part on legislative intent,
the court found in the negative and held that Edmonds was precluded from
creating a municipal court under chapter 35A RCW. As a result, the court
found that the municipal court lacked jurisdiction to hear the appellants’
cases and granted the requested relief.

" The Court went on in dicta to caution other parties from initiating
new collateral attacks of prior rulings. The Court reasoned that because -
the legislative authority followed the proper steps in creating the court, it
was created under color of law and the judges were de facto officers.

“An ofﬁcer de facto is a person in actual possession of an office, -
exercising its functioﬁs and discharging its duties under color of title. A
judge serving under such circumstances has authority until displaced by a
direct proceeding for that purpose.”u
Explaining its decision, the court recognized the general rule that

in the absence of a validly created office, there can be no de facto officer.

“Generally, there must be a de jure office before there can be a de facto

2! Edmonds, 27 Wn. App. at 767-68 (citations omitted).

11



»22 «Where the office is created by legislative act or municipal

officer.
ordinance, however, the general rule yields and the office is regarded as a
de facto office until the act or ordinance is decléred invalid.”” Because
“[t]Jhe Edmonds Municipal Court was created with apparent regularity
pursuant to established law,” its previous final judgments and sentences
were not subject to collateral attaék. 24

By contrast, in Rothwell, the municipal court office was not created
with “apparent regularity pursuant to cstablished law.” There, the
municipal court was not established pursuant to laws later invalidated.
Rather, the City simply didn’t follow existing law.

Both Britton and Franks fall within this line of cases as well.”* In
Britton, a criminal defendant challenged the judge’s authority to hear his
case on the grounds that the judge’s appointment was invalid under Article
" IV, § 8 of the State Constitution which provides, “Any judicial officer who
shall absent himself from the state for more than sixty consecutive days

shall be deemed to have forfeited his office: Provided, that in cases of

extreme necessity the governor may extend the leave of absence such time

2 Id. at 768.

B Id.

2 Id. at 769.

% State v. Britton, 27 Wn. 2d 336, 178 P.2d 341 (1947); State v. Franks, T Wn. App. 594,

501 P.2d 662 (1972).

12



as the necessity therefore shall exist.”*® Judge Hill had been appointed to
fill the position temporarily for Judge Douglas who was on miﬁtary
leave.”” Because the Govefnor had the right by law to extend the leave of
absence due to such emergencies, this Court held that the appointment was
valid pursuant to established law. 8

In Franks, a criminal defendant challenged a judge pro tempo_?e s
authority to issue a search warrant on the grounds that the judge was not a
registered voter of the judicial district upon his appointment as was
required by laugv.29 Because the judge pro tempore registered to vote in
that district the day after his appointment and over a year before signing
the search warrant in question, the court found he had the authority to
issue the search warrant.>® By contrast in Rofhwell, at the time of the
defendants’ cases, the City had taken no steps to conform to established
law.

The ruling in Rothwell is also in conformity with this Court’s
decisions in State v. Canqdy and In re Eng and Division II’s decision in
State v. Moore, all of which held that local legislative actions thaf do not

strictly adhere to the legislative guidelines for the establishment of district

2 Britton, 27 Wn. 2d at 343.
27

Id.
B1d.
»Franks, 7 Wn. App. 594.
30 1d. at 596.

13



and municipal judicial departments are void and do not carry de facto

authority.’!

b. Quo warranto proceedings are inapplicable to criminal
defendants challenging a court’s jurisdiction.

The City also argues that Rothwell is contrary to prior state cases
which hold that guo warranto proceedings are the “proper and exclusive”
method for challenging a judge’s authority. (Pet. for Rev. at 17.)

In general, a quo warranto proceeding is the proper method for
detenniniﬁg a person’s right to a public office.** As such, quo warranto
proceedings may be used by judicial officers who were removed from
office, by people who lost judicial elections, or by those questioning the
constitution or qualifications of the membership of a public body. >

Such proceedings are not generally used to chéllenge the
jurisdiction of a court over criminal trials. Indeed, the City itself cites to
~ several cases brought by criminal defendants challenging a court’s

jurisdiction, none of which were filed as quo warranto peti‘cions.3 4

3! State v. Moore, 73 Wn. App. 805, 813-814, 871 P.2d 1086 (1994) (citing In re Eng,
113 Wn. 2d 178 (1989) and State v. Canady, 116 Wn. 2d 853, 809 P.2d 203 (1991).

32 State ex. rel. Quic-Ruben v. Verharen, 136 Wn. 2d 888, 894, 969 P.2d 64 (1998).

33 See Mun. Ct. of Seattle ex rel. Tulberg v. Beighle, 28 Wn. App. 141, 622 P.2d 405
(1981) (quo warranto action by magistrate challenging his summary removal from
office); Green Mtn. Sch. Dist. No. 103 v. Durkee, 56 Wn. 2d 154, 157,351 P.2d 525
(1960).

3 Canady, 116 Wn. 2d 853 (judge pro tempore lacked de jure or de facto authority to
issue search warrant where the department was invalidly created); /n re Eng, 113 Wn. 2d
178(criminal defendants challenged authority of municipal court judges where municipal
courts were not validly created by city); State v. Amodio, 110 Wn. App. 359, 40 P.3d

14



Moreover, at least two of the cases cited to by tﬁe City concern
challenges to officers found to have been acting under color of law.>> As
stated in Edmonds, “a judge serving under such circufnstances has
authority until displaced by a direct proc‘eeding for that purpose,”36
presumably, a quo warranto action. This is not such a case. Judge
Walker was not a de facto officer and hence a quo warranto proceeding is
unnecessary to unseat her.

Finally, extending the quo wdrranto doctrine to jurisdictional
challenges by criminal defendants subjected to the jurisdiction of an illegal
court or invalid judge would effectively destroy any meaningful right of
redress for such defendants.

2. This case does not raise wide-spread and significant issues
- of public interest regarding retroactivity because the
holding is limited to cases pending prior to publication of

the decision.

a. There is nothing in the record supporting a ruling on
retroactivity.

In its motion asking Division III to clarify its holding as it related

to retroactive application, the City admitted that the “issue was not raised,

1182 (2002) (Criminal defendant challenges authority of commissioner to issue search
warrant); Moore, 73 Wn. App. 805 (search warrants issued by county court commissioner
invalid where county failed to create the office of district court commissioner); Edmonds,
27 Wn. App. 762 (criminal defendants challenged jurisdiction of invalidly created
municipal court).

35 Barrett-Smith v. Barrett-Smith, 110 Wn. App. 87, 38 P.3d 1030 (2002) (Judge pro
tempore found to be a de facto officer); Franks, 7 Wn. App. 594 (judge pro tempore
found to be a de facto officer).

36 Edmonds, 27 Wn. App. at 767-68 (citations omitted).

15



briefed, or supported by the Record as it currently exists.’; (App. F, City’s
Mot. For Recons. at 8). Division III rightly refused to reach this issue and
struck facts presented in support of the City’s request. (App. F, Order
Denying Mot. for Recons.) The City renews its request here and attempts
to introduce facts previously struck by the Court of Appeals or otherwise
not in the record. (Pet. for Rev. at 11, 12.) 3

Pursuant to RAP 13.7(a), the record in the Court of Appeals is the
record on review in the Supreme Court. Consequently, this Court’s *
review is “generally limited to questions that have been presented to and
addressed by the Court of Appeals....”*® However, it “may consider an
issue included in the record and discussed in the briefs which is necessary
to decide the case on the merits, even though review was not granted with
respect to that issue.*® This is not such a case. Not only was this issue not
briéfed, it does not go to the merits.

The City essentially asks this Court to determine the rights and
liabilities of future litigants seeking to collaterally attack previous

- convictions based on the Rothwell decision. There is nothing in the

37 Facts outside the record on appeal are irrelevant and unauthorized. We would ask this
Court to disregard the following facts and argument not in the record below: information
regarding the City’s termination of its contract with the County and information
regarding alleged potential state-wide impacts of the Rothwell decision. (Pet. for Rev. at
8,9,11,12).

38 Statev. LJ.M. 129 Wn. 2d 386, 397, 918 P.2d 898 (Wn. 1996) (quoting State v.
Cunningham, 93 Wn. 2d 823, 837-38, 613 P.2d 1139 (1980).

- % Id. (quoting State ex rel. Nugent v. Lewis, 93 Wn. 2d 80, 83, 605 P.2d 1265 (1980).

16



appellate record or the briefing to date that would allow this Court to
decide the merits of any potential future collateral attacks on a municipal
court conviction.

Although there may be attempted collateral attacks on Spokane
Municipal Court jurisdiction for prior cases, the record and argument
necessary to resolve those attacks should be developed in the trial courts.
Such attacks will necessarily be based on different factors and procedures
than those applicable to the parties before this Court and thosevindividuals
with current pending cases.*

b. There is no justiciable controversy.

Further, the City’s request for adjudication of future collateral
attacks by different parties does not meet fhe test of a justiciable
controversy.*! A justiciable controversy is one which presents 1) an
actuél, present or existing dispute, or the mature seeds of one, 2) between
parties having genuine and opposing interests, 3) which involves interests
that must be direct and subétantial, and not potential, theoretical, abstract

or academic, and 4) requires a final and conclusive judicial

“ See In re the Personal Restraint Petition of Gunter, 102 Wn. 2d 769, 771-72, 689 P.2d
1074 (1984) which sets forth the test for retroactive application of new constitutional
rule. See also Stovall v. Denno, 338 U.S. 293, 297, 87 S.Ct. 1967, 18 L.Ed. 2d 1199
(1967). :

“! See To-Ro Trade Shows v. Collins, 144 Wn. 2d 403, 411 (2001).
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determination.” “Inherent in these four requirements are the traditional
limiting doctrines of standing, mootness, and ripeness, as Well as the
federal case-or-controversy.”*

Even if the record below Were sufficient for such review, the
defendants do not have a genuine and opposing interest with the City
regarding collateral attacks in this litigation because tﬁey are already
entitled to full relief in their pending action. Most importantly, any
advis,ofy opinion by this Court would not be binding on parties** who are
unrelated to this litigation and these potential future controversies aré not
ripe for appellate review. Although the legitimacy of municipal courts is
clearly of great public infcerest, the answer to the City’s question about the
rights of other litigants will be determined in the trial court in the near
future and then be ripe for appellate review on the unique facts and
arguments necessary to resolve a collateral attack on a conviction.®
3. This case does not raise issues of public interest because the

statutory scheme is clear and does not require
interpretation by this Court.

The City maintains the statutory scheme in chapter 3.46 RCW is

unclear as it relates to part-time municipal court judges and not in

2 Id at411.

“ Id. (citations omitted).

“ The Commissioner’s Ruling of November 14, 2007 confirmed that other defendants
did not have standing to be heard in this case.

“ Although the Edmonds court did reach this issue, it is unclear from the decision to what
extent the issue was properly before the court. Edmonds, 27 Wn. App. at 767-68.
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harmony with General Rule 29. Once more, the City attempts to raise an
issue not raised or briefed below. This case involved the election of full-
time equivalent municipal courf judges under chapter 3.46 RCW. Atno
point did the City ask any court to interpret chapter 3.46 as it applies to
| part-time judges.*® Moreover, the Legislature recently repealed most of
chapter 3.46 and the City no longer uses this form of municipal court.
The chapter unambiguously states that full-time equivalent
municipal court judges must be designated on the ballot.*’ And, as
Division III found, “RCW 3.46.070 is clear and unambiguous. Only city
voters shall \}ote for municipal judges.designated as such by the county

49 Moreover,

auditor.”48. There is nothing unclear about the word “only.
as found by the Attorney General’s office in 1995, this chapter clearly
restricts voting for full-fime judges tol citizens of the City. It is hard to
, imagiﬁe that cities in this state need direction from this Court 1n
designating such judicial positions on ballots prior to elections.

Nor does the city need guidance from this Court in harmonizing

GR 29 with this requirement. General Rule 29 requires a presiding judge

4 Moreover, as noted above, the Legislature repealed Chapter 3.46 and the City has
apparently adopted a different form of municipal court.

“"RCW 3.46.063; 3.46.070.

“® Rothwell, 141 Wn. App. at 685 (emphasis added).

¥ See In re Lehman, 93 Wn. 2d 25, 604 P.2d 948 (1980) (If words of common meaning
are used, that meaning must be applied to the statutory language unless the result is
absurd or incongruous.) :
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to equitably distribute caseload among fhe judges and to assign judges to
hear cases pursuant to statute or rule.*’ Municipal court judges have
exclusive jurisdiction of matters arising from city ordinances.”’ There is
simply nothing in GR 29 granting a presiding judge the authority to
override RCW 3.46.070 and confer jurisdiction over municipal court cases
to district court judges. Only the voters of Spokane can do that.
E. CONCLUSION

At all times relevant to this case, the City did not follow these
legislative directives, Without which there was no validly created
municipal court department. Without a validly created municipal court
department; there can be no valid judges. There is no precedential value
in revisiting the Division IIT opinion given its limited application and the
fact that ’both the City and the Legislature have superseded its issues.

-
DATED this ( day of March, 2008.

CNya

Breean L. Beglgs, WSBA#20795

% GR 29(f).
*'RCW 3.46.030.
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing Defendants’ Answer to

Petition for Review by the following indicated method or methods:

[X]

[X]

[X]

by mailing full, true, and correct copies thereof in sealed, first-
class postage-prepaid envelopes, addressed to the persons as
shown below, the last-known address(es) of the persons, and
deposited with the United States Postal Service at Spokane,
Washington on the date set forth below.

Michelle Szambelan
Acting Spokane City Prosecutor
909 W. Mallon

‘Spokane, WA 99201

by sending full, true and correct copy via Fed Ex Priority
Overnight (airbill 859914406081) addressed to the Clerk of Court,
Temple of Justice, 415 12® Avenue SW, Olympia, WA 98504 .

by Attorney Breean Beggs personally delivering a full, true and
correct copy to the Clerk of Court, Temple of Justice, 415 120
Avenue SW, Olympia, WA 98504 on March 18, 2008.

2
DATED this  /§ day of March, 2008.

Aed M \/\J Lu;f?:/

Sue McWhirter, Paralegal
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SECOND SUBSTITUTE HOUSE BILL 2557

AS AMENDED BY. THE SENATE
Passed Legislature - 2008 Regular Session
State of Washington 60th Legislature . 2008 Regqular Session

By House Appropriations Subcommittee on General Government & Audit
Review (originally sponsored by Representatives Goodman, Barlow, and
Warnick) o :

READ FIRST TIME 02/12/08.

~ AN ACT Relating to improving the.operatidn of the trial courts;
amending ‘RCW 3.66.020, 12.40,010, - 3.50.003,  3.50.020, 3.42.020,
.34.110, and 3.50.075; adding new sections to chapter 3.50 RCW; adding
new section to chapter 35.20 RCW; adding a new section to chapter
.46 RCW;<creating a new sectioh; repealing RCW 3.46.010, 3.46.020,
.46.030, 3.46.040, 3.46;050, 3.46.060, 3.46.063,»3.46.067; 3.46.070,
.46.080, 3.46.090, 3.46.100, 3.46.110, 3.46.120, 3.46.130, 3.46.140,
.46.145, 3.46.150, 3.46.160, 3.42.030, and 3.50.007; and providing an

effective date.

w W w w e w

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: .
: JURISDICTIONAL'PROVISIONS

Sec. 1. RCW 3.66.020 and 2007 ¢ 46 s 1 are each amended to read as
follows: ‘
If the wvalue of the‘claim or the amount at issue does not exceed

((éié%y)) seventy—-five thousand dollars, exclusive of interest, costs,

and attorneys' fees, the district court shall have jurisdiction and
cogﬁizance of the following civil actions and proceedings:

(1) Actions_arising on contract ‘for the recovery of money;

p. 1 \ _ . 2SHB 2557.PL
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(2) Actions for damages for injuries to the person, or for taking
or detaining personal property, or for injuring personal property, or
for an injury to real property when no issue raised by the answer
involves the plaintiff's title to or possession of the Same and actions
to recover the possession of personal property; .

(3) Actions for a penalty;

(4) Actions upon a bond conditioned for the payment of money, when
the amount claimed does not exceed fifty thousand dollars, though the
penalty of the bond exceeds that sum, the judgment to be given for the
sum actually due, not exceeding the amount claimed in the complaint;

(5) Actions on an undertaking or sﬁrety~bond taken by the court;

(6) Actions for damages for fraud in the sale, purchase, or '

_exchange of personal property;

(7) Proceedings to take and enter Jjudgment on confession of a
defendant; .

(8) ‘Proceedings to issue writs of attachment, garnishment and
replevin'upon goods, chattels, moneys, and effects;

(9) Actions arising under the provisions of chapter 19.190 RCW;

- (10) Proceedings to civilly enforce any money judgmeht entered in
any municipal court or municipal department of a district court
organized under the laws of this state; and

(11) All other actions and proceedings of which jurisdiction is
specially conferred by statute, when the title to; or right of

possession of, real property is not involved.

Sec. 2. RCW 12.40.010 and 2001 ¢ 154 s 1 are each amended to read =
as follows: | ' ' K ' ,
In-evéry district court'there shall be created and organized by the
court ‘a department to be known as the "small claims department of fhe_~

district court." The small claims department shall have Jjurisdiction,

but not exclusive, in cases for the recovery of money only if the

amount claimed does not exceed ((fewx)) five thousand dollars.

MUNICIPAL. COURT CONTRACTING

Sec. 3. RCW 3.50.003 and 1984 c 258 s 125 are each amended to read

as follows:

2SHB 2557.PL = . p. 2
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The definitions in this section apply throuqhout this chapter

unless the context clearly requires otherwise.

(1) "Citv" means an incorporated city or town.

(2) "Contracting. cityv" means any city that contracts with a hosting

jurisdiction for the delivery of judicial services.

(3) "Hosting jurisdiction" means a county or citv designated in an

interlocal agreement as receiving compensation for providing djudicial

services to a contracting city.

(4) "Mayor ((+))" ((=s—ased—Zr—this—chapter;)) means the mavor, city

manager, or other chief administrative officer of the city.‘

NEW SECTION. Sec. 4. A new section is added to chapter 3.50 RCW

to read as follows:
A city may meet the requirements of RCW 39.34.180 by entering into
an interlocal agreement with the county in which the city is located or

with one or more cities.

Sec. 5. RCW 3.50.020 and 2005 c 282 s 14 are each amended to read
as follows: ‘: |

The muﬁicipal court shall have exclusive original jurisdiction over
traffic infractions arising wunder city ordinances and -  exclusive
original criminal jurisdiction of all violatiéns'of city ordinances
duly adopted by the city ((imn—whiech—the municipal—court—is teocated))
and shall have original jurisdiction of all other actions brought to
enforce or recover license penaltigs or forfeitures declared or given
by such ordinahces or by state statutes. A hosting jurisdiction shall

have exclusive original criminal and other jurisdiction as described -in

this section for all matters filed by a contracting city. The

municipal court shall also have the Jjurisdiction as ‘conferred by
statute. The municipal court is empowered to forfeit cash bail or bail
bonds and issue execution thereon; and in general to hear and determine
all causes, civil or criminal, including traffic infractions, arising
under such ordinances and to pronounce judgment in accordance
therewith. A municipal court participating in the program established
by the administrative office of .the courts pursuant to RCW 2.56.160
shall have jurisdiction to take recognizance, approve bail, and arraign
defendants held within its jurisdiction‘oh warrants issued by any court

of limited jurisdiction participating in the program.

p. 3 | 2SHB 2557.PL
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COURT COMMISSIONERS

Sec. 6. RCW 3.42.020 and 1984 ¢ 258 s 31 are each amended to read

" as follows:

Each district court commissioner shall have such power, authority,
and jurisdiction in criminal and civil matters as the appointing judges

possess and shall ' prescribe, except that when serving as a’

commissioner, the conmissioner does not have authoritv to preside over

trials in criminal matters, or Hdury trials in civil matters unless

agreed to on the record by all parties.

Sec. 7. RCW 3.34.110 and 1984 c 258 s 17 are each amended to read
as follows: : v_ _ '
(1) A distfict ((fudge)) court judicial officer shall not ((aet—as
dudge)) preside in any of the following cases: '
| ((%r)) (a) In an action to which the ((éﬂdge)) judicial officer is
a party, or in which the ({%ﬁéqe)) cJjudicial officer is directly
interested, or in which the ((Sudee)) Judicial officer has been an

attorney for a party.

((#2%)) (b) When the ((juedge)) judicial officer of_one of the
parties believes that .the parties cannot have an impartial trial .or
hearing before the ((iﬁdqe)) judicial officer. The ﬁudicialefficer
shall disqualify himself or herself under the provisions of this

section if, before any discretionary ruling has been ‘made, a partv

files an affidavit that the party cannot have a fair and impartial

" trial or hearing by reason of the interest or preijudice of the ﬁudicial_'

officer. The following are not considered discretionary rulings: (i)

The arrangement of the calendar; (ii) the setting of an action, motion,

- or proceeding for hearing or trial; (iii) the arraignment of the

accused; or (iv) the fixing of bail and initially settinq conditions of

release. Only one'change of ((Fudges—shadi—Pbe)) judicial officer is

allowed each party ((urder—this—subseection)) in an _action or .
proceeding. , | :

(2) ‘When a ((Fudee)) ﬁudicial‘officer'is_disqualified under this
section, the case shall be heard.before anéther ((%ﬁéqe~ef—§ﬁdqe~pfe
%empefe))'ﬁudicial'officer of the same county.

(3) For the purposes of this section, "judicial officer” means a

judge, judge pro tempore, or court commissioner.

2SHB 2557.PL : ‘ p. 4
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Sec. 8. RCW 3.50.075 and 1994 ¢ 10 s 1 are each amended to read as
follows: | _
(1) One or more court commissioners may be appointed by a judge of
the municipal court.
~ (2) Each commissioner ‘holds office at the pleasure of the
appointing judge.
{3) A commissioner authorized to hear or dispose of cases must be
a lawyer who is admitted to practice law in the state of Washington or

a nonlawyer who has passed, by January 1, 2003, the gqualifying

examination for lay judges for courts of limited jurisdiction under RCW
3.34.060.

(4) On_or after July 1, 2010, when serving as a commissioner, the

commissioner does not have authority to preside over trials in criminal

matters, or djury trials in civil matters unless agreed to on the record

by all parties.
(5) A commissioner need not be a resident of the city or of the

county in which the municipal court is created. When a court
commissioner has not been appointed and the municipal'court,is'presided
over by a part-time appointed judge, the judge need not be a resident

of the city or of the county in which the municipal court is creéted.

NEW SECTION. Sec. 9. A new section is added‘to chapter 3.50 RCW
to read as follows: | _ V ' '
(1) A municipal court judicial officer shall not preside in any of
the following cases: | -

(a) In an action to which the judicial officer is a -party, or in

"which the 3judicial officer 1is directly intefestedk or 1in which the

judicial officer has been an attorney for a party.
(b) When the judicial officer or one of the parties believes that

. the parties cannot have an impartial trial or hearing before the

judicial officer. The Fjudicial officer shall disqualify himself or

" herself wunder the provisions of +this section 1if, ©beéfore any

discretionary ruling has been made, a party files an affidavit that the
party cannot have a fair and impartial trial or hearing by reason of
the interest or prejudice of the judicial officer. The following are
not considered discretionary rulings: (i) The' arrangement of the
calendar; (ii) the setting of aﬁ action, motion, er proceeding for

hearing or trial; (iii) the arraignment of  the accused; or (iv) the

p. 5 | 2SHB 2557.PL
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fixing of bail and initially setting conditions of release. Only one
change of judicial officer is allowed each party in an action or
proceeding. '

(2) When a judicial officer is disqualified under this section, the
case shall Dbe heard before another Jjudicial officer' of the
municipality.

(3) For the purposes of this section, "judicial officer" means a

judge, Jjudge pro tempore, or court commissioner.

- NEW SECTION. Sec. 10. A new section is added to chapter 35.20 RCW

to read as follows:

(1) A municipal court judicial officer shall not preside in any of
the following cases: B

(a) In an action to which the judicial officer is a party, or in

which the jﬁdicial.officer‘is directly interested, or in which the

“judicial bfficervhas.been an attorney for a party.

(b) When the judicial officer or one of the parties believes that
the parties cannot have an impartial trial or hearing before the
judicial,officer. The judicial officer shall disqualify himself or
herself under the ©provisions of . this section 1if, ’before any
discretionary ruling has been made, a party files an affidavit that the
party cannot have a fair and impartial trial or hearing by reason of
the interest or prejudice of the judicial officer. The following are

not considered discretionary rulings: (i) The arrangement of the

. calendar; (4ii) fhe setting of .an action, motion,. or proceeding for

hearing or trial; (iii) the arraignment of the accused; or (iv) the
fixing of baii and initially setting conditions of release. Only one
change of Jjudicial officer is allowed each party in an action or
proCeeding. v ' _ | ‘ '

(2) When a judicial officer is disqualified under this section, the

case shall be heard before another judicial officer of the

‘municipality.

- (3) For the purposes of this section,_"judicial officer" means a

judge, judge pro tempore, or court commissioner.

MUNICIPAL DEPARTMENTS

2SHB 2557.PL , p. 6
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NEW SECTION. Sec. 11. A new section is added to chapter 3.46 RCW

to read as follows:

A municipality operating a municipal department under this chapter
prior to July i, 2008, may continue to operate as if this act was not
adopted. Such municipal departments shall remain subject to the
provisions of this chapter as this chapter was written prior to the

adoption of this act.

NEW SECTION. Seec. 12. The following acts 6r parts of acts are
each repealed: '

(1), RCW 3.46.010 (Municipal department authorized) and 1984 c 258
s 72 & 1961 c 299 s 35;

(2) RCW 3.46.020 (Judges) and 1987 ¢ 3 s 1, 1984 c 258 s 73, & 1961

c 299 s 36;

(3) RCW 3.46.030 (Jurisdiction) and 2005 c 282 s 13, 2000 c 111 s
5, 1985 ¢ 303 s 13, .& 1961 c 299 s 37; ,

(4) RCW 3.46.040 (Petition) and 1984 c 258 s 74 & 1961 c 299 s 38;

(5)° RCW 3.46.050 (Selection of full time judges) and 1975 c 33 5 2
& 1961-c 299 s 39; '

(6) RCW 3.46.060 (Selection of part time judges)'and 1984 c 258 s
75 & 1961 c 299 s 40; 1 .

(7)' RCW 3.46.063 (Judicial positions——Filling——Circumstances
permitted) and 1993 c 317 s 3; - ,

(8) RCW 3.46.067 (Judges——Residenby requirement) and 1993 ¢ 317 s
‘. | | , . o |
| (9) RCW 3.46.070 (Election) and 1984 c 258 s 76 & 1961 .c 299 s 41;
(10) RCW 3.46.080 (Term and removal) and 1984 c 258 s 77 & 1961 c

299 s 42;

- (11) RCW 3.46.090 (Salaryf—City cost) and 1984 c 258 s 78, .1969

ex.s. c 66 s 5, & 1961 c 299 s 43;_ - | B

(12) RCW 3.46.100 (Vacancy) and 1984 ¢ 258 s 79 & 1961 c 299 s 44;

(13) RCW 3.46.110 (Night sessions) and 1961 c 299 s 45; .

(14) RCW 3.46.120 (Revenue--Disposition--Interest) and 2004 c 15 s
7, 1995 c 291 s 2, 1988 c 169 s 1, 1985 ¢ 389 s 3, 1984 c 258 s 303,
1975 1st ex.s. c 241 s 4, & 1961 c 299 s 46; -

(15) RCW 3.46.130 (Facilities) and 1961 c 299 5.47;

(16) RCW 3.46.140 (Personnel) and 1961 c 299 s 48; .
(17) RCW 3.46.145 (Court commissioners) and 1969 ex.s..c 66 s 6;

p. 7 | ' 2SHB 2557.PL
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(18) RCW 3.46.150 (Termination of municipal department--Transfer

4 agreement--Notice) and 2005 ¢ 433 s 33, 2001. c 68 s 2, 1984 c 258 s

210, & 1961 c 299 s 49;

(19) RCW 3.46.160 (City trial court improvement account--
Contributions to account by city--Use of funds) and 2005 c 457 s 2;

(20) RCW 3.42.030 (Transfer of cases to district judge) and 2000 c
164 s 1, 1984 c 258 s 32, & 1961 c.299 s 33; and

(21) RCW 3.50.007 (Cities and towns of four hundred thousand or
less to operate municipal court under this chapter or chapter 3.46
RCW——MunicipalAjudges in office on July 1, 1984--Terms) and 1984 c 258
s 102. '

MISCELLANEOUS PROVISIONS

NEW_SECTION. . Sec. 13. This act. takes effect July 1, 2008.

NEW SECTION. Sec. 14. Subheadings used in this act are not any

part‘of the law.

——— END ——

2SHB 2557.PL - p. 8
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Page 1
West's RCWA Const. Art. 4, § 8

. e | |
West's Revised Code of Washington Annotated Currentness
Constitution of the State of Washington (Refs & Annos) ‘
~& Article 4. The Judiciary (Refs & Annos)
= § 8. Absence of Judicial Officer
Any judicial officer who shall absent himself from the state for more than sixty consecutive days shall be
deemed to have forfeited his office: Provided, That in cases of extreme necessity the governor may extend the
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- RCW 3.38.020 .
Districting committee — Duties — Districting plan.

The district court districting committee shall meet at the call of the prosecuting attorney to brepareor amend the plan for the
districting of the county into one or more district court districts in accordance with the provisions of chapters 3.30 through 3.74

RCW. The plan shall include the following:
(1) The boundaries of each district proposed to be established:

(2) The number of judges to be elected in each district or electoral district, if any. In determining the number of judges to be
elected, the districting committee shall consider the results of an objective workload analysis conducted by the administrator for

“the courts;
(3) The location of the central office, courtrooms and records of each court;
(4) The other places in the district, if any, where the court shall sit:

(5) The number and location of district court commissioners to be authdrized, ifany; -

(6) The departments, if any, into which each district court shall be initially organized, including municipal departments provided
for in chapter 3.46 RCW; .

(7) The name of each district; and

(8) The allocation of the time and allocation of salary of each judge who will serve part time in a municipal department.
[2003 ¢ 97 § 4; 1984 ¢ 258 § 23; 1965 ex.s. ¢ 110 § 1; 1961 ¢ 209 § 26.]

‘Notes: : _ ‘
Effective date -- 2003 ¢ 97: See note foliowing RCW 3.34.010.

Court Improvement Act of 1984 -- Effective dates -- Severability -- Short title -- 1984 ¢ 258: See notes following RCW
3.30.010. : .

http://apps.leg.wa. gov/RCW/défault.vaspx?cite=3 .38.020 | 3/12/2008
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RCW 3.46.030

Jurisdiction.

A municipal department shall have exclusive jurisdiction of matters arising from ordinances of the city, and no jurisdiction of other
matters except as conferred by statute. A municipal department participating in the program established by the administrative

office of the courts pursuant to RCW 2.56.160 shall have jurisdiction to take recognizance, approve bail, and arraign defendants
held within its jurisdiction on warrants issued by any court of limited jurisdiction participating in the program.

[2005 ¢ 282 § 13; 2000 ¢ 111 § 5; 1985 ¢ 303 § 13; 1961 ¢ 299 § 37

http:/'/apps..leg.wa. gov/RCW/ defauIt,_aspx?cite=3 .46.030 3/12/2008
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RCW 3.46.040
Petition.

Establishment of a municipal department shall be initiated by a petition from the legislative body of the city to the county legislative
authority. Such petition shall be filed not less than thirty days prior to February 1, 1962, or any subsequent year, and shall set
forth: (1) The number of full time and part time judges required for the municipal department; (2) the amount of time for which a
part time judge will be required for the municipal department; and (3) whether the full time judge or judges will be elected or
appointed. In a petition filed subsequent to 1962 provision shall be made for temporary appointment of a municipal judge to fill
each elective position until the next election for district judges. The petition shall be forthwith transmitted to the districting
committee. The organization of the municipal department shall be incorporated into the districting plan. The districting committee
in its plan shall designate the proportion of the salary of each judge serving as a part time municipal judge to be paid by the city,
which shall be proportionate to the time of such judge allotted to the municipal department by the districting plan. A city may
withdraw its petition any time prior to adoption of the districting plan by the county legislative authority, and thereupon the
municipal department pursuant to this chapter shall not be established. '

[1984 ¢ 258 § 74; 1961 ¢ 299 § 38.) ’
Notes: -

Court Improvement Act of 1984 -- Effective dates -- Severability - Short title -- 1984 ¢ 258: See notes following RCW
3.30.010. :

http://apps.leg.wa. gov/RCW/default.aspx?cite=3.46.040 _ : ' 3/12/2008
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RCW 3.46.063
Judicial positions — Filling — Circumstances permitted.

Notwithstanding RCW 3.46.050 and 3.46.060, judicial positions may be filled only by election under the following circumstances:

(1) Each full-time equivalént judicial position shall be filled by election. This requirement applies regardless of how many
judges are employed to fill the position. For purposes of this section, a full-time equivalent position is thirty-five or more hours per
week of compensated time. . ‘

(2) In any city with one or more full-time equivalent judicial positions, an additional judicial position or positions that is or are in
combination more than one-half of a full-time equivalent position shall be filled by election.

[1993 ¢ 317 § 3]

Notes:
Severability -- Effective date--1993 ¢ 317: See notes following RCW 3.50.810.

http://apps.leg.wa.gov/RCW/default.aspx?cite=3.46.063 ' ‘ - .3/12/2008
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RCW 3.46.070
" Election.

In each district court district where an election is held for the position of municipal judge, the county auditor, prior to the date for
filing declarations for the office of district judge, shall designate the proper number of municipal judge positions, commencing with
number one, and if there is more than one municipal judge in any municipal department, one or more positions may, at the
request of the legislative body.of the city, be further designated as municipal traffic judge positions. Only voters of the city shall
vote for municipal judges. '

[1884 c 258 § 76; 1961 ¢ 299 § 41.)

Notes: ' .
Court Improvement Act of 1984 -- Effective dates -- Severability -- Short title ~- 1984 ¢ 258; See notes following RCW

3.30.010.

http://apps.leg.wa.g_ov/RCW/default.aspx?cite=3.46.070 - . ) | 3/12/2008
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RCW 3.46.150
- Termination of municipal department — Transfer agreement — Notice.

(1) Any city, having established a municipal department as provided in this chapter may, by written notice to the county legislative
authority not less than one year prior to February 1st of the year in which all district court judges are subject to election, require
the termination of the municipal department created pursuant to this chapter. A city may terminate a municipal department only at
the end of a four-year judicial term. However, the city may not give the written notice required by this section unless the city has
-reached an agreement with the county under chapter 39.34 RCW under which the county is to be paid a reasonable amount for
costs associated with prosecution, adjudication, and sentencing in criminal cases filed in district court as a result of the

“termination. The agreement shall provide for periodic review and renewal of the terms of the agreement. If the municipality and
the county are unable to agree on the terms for renewal of the agreement, they shall be deemed to have entered into an
agreement to submit the issue to arbitration under chapter 7.04A RCW. Pending conclusion of the arbitration proceeding, the .
terms of the agreement shall remain in effect. The municipality and the county have the same rights and are subject to the same
duties as other parties who have agreed to submit to arbitration under chapter 7.04A RCW. -

(2) A county that wishes to terminate a municipal department of the dis'tr'i"qt. co st:pr'(v)‘\'/'iq‘e Writtén notice to the city
legislative authority at least one year prior to the date of the intended terminatién'_. T :
[2005 ¢ 433 § 33; 2001 ¢ 68 § 2; 1984 c 258 § 210; 1961 ¢ 299 § 49.]

Notes: ’ : '
Application -- Captions not law -- Savings -- Effective date -- 2005 ¢ 433: See RCW 7.04A.290 through 7.04A.310 and

" 7.04A.900. :

Court Improvement Act of 1984 -- Effectivé dates -- Severability -- Short title -- 1984 ¢ 258: See notes following RCW
3.30.010. - : : .

http://apps.leg.wa. gov/RCW/défault.aspx?cite=3 46 150 | 3/12/2008



Rules Of Appellate Procedure, RAP 13.7

West's Revised Code of Washington Annotated Currentness
Part III Rules on Appeal

"BRules of Appeliate Procedure (Rap)

“Ehitle 13. Review by the Supreme Court of Court of Appeals Decision

SRULE 13.7 PROCEEDINGS AFTER ACCEPTANCE OF REVIEW

“(a) Procedure. The procedure in the Supreme Court, after acceptance of review of a
decision of the Court of Appeals, is the same as the procedure in the Supreme Court after
acceptance of review of a trial court decision, except that (1) the record in the Court of
Appeals is the record on review in the Supreme Court, and (2) only the briefs filed in the -
Court of Appeals and the documents submitted in connection with the motion for
discretionary review or petition for review will be considered by the Supreme Court,
unless additional briefs are submitted by the parties in accordance with sections (d) and
(e) of this rule or are requested by the Supreme Court.

(b) Scope of Review. If the Supreme Court accepts review of a Court of Appeals
decision, the Supreme Court will review only the questions raised in the motion for
discretionary review, if review is sought of an interlocutory decision, or the petition for
review and the answer, unless the Supreme Court orders otherwise upon the granting of -
the motion or petition. The Supreme Court may limit the issues to one or more of those
raised by the parties. If the Supreme Court reverses a decision of the Court of Appeals
that did not consider all of the issues raised which might support that decision, the
Supreme Court will either consider and decide those issues or remand the case to the
Court of Appeals to decide those issues.

(c) Other Lihitations on Scope of Review. The scope of review may be further
affected by the circumstances set forth in rule 2.5. ’

(d) Supplemental Briefs, Authorized. Within 30 days after the Supreme Court grants
a petition for review or a motion for discretionary review, any party may file and serve a
supplemental brief in accordance with these rules. No response to a supplementai brief
may be filed or served except by leave of the Supreme Court. ‘ '

(e) Supplemental Briefs, Special Requirements.

(1) Form. Exce'pt as to length, a supplemental brief should conform to rules 10.3 and
10.4 and should be captioned "supplemental brief of (petitioner/respondent--name of

party)." '

(2) Length. A supplemental brief should not exceed 20 double spaced pages. The title
sheet, appendices, table of contents and table of authorities are not included in this page
limitation. For compelling reasons the court may grant a motion to file an over-length
brief, : '



(3) Filing and Service. A supplemental brief should be filed in the Supreme Court and
served in accordance with rule 10.2.
CREDIT(S)

[Amended'ﬁ‘effective June 7, 1979; September 1, 1990; September 1, 1994; Septerhber
1,1998; September 1, 2006.] i
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West's Revised Code of Washington Annotated Currentness
Part III Rules on Appeal :
ElRules of Appellate Procedure (Rap)
: "EITltle 13. Review by the Supreme Court of Court of Appeals Decnsnon

..RULE 13 7 PROCEEDINGS AFTER ACCEPTANCE OF REVIEW

“/(a) Procedure. The procedure in the Supreme Court, after acceptance of review of a
decision of the Court of Appeals, is the same as the procedure in the Supreme Court after
acceptance of review of a trial court decision, except that (1) the record in the Court of
Appeals is the.record on review in the Supreme Court, and (2) only the briefs filed in the
Court of Appeals and the documents submitted in connection with the motion for
discretionary review or petition for review will be considered by the Supreme Court,
unless additional briefs are submitted by the parties in accordance with sections (d) and
(e) of this rule or are requested by the Supreme Court.

(b) Scope of Review. If the Supreme Court accepts review of a Court of Appeals
decision, the Supreme Court will review only the questions raised in the motion for
discretionary review, if review is sought of an interlocutory decision, or the petition for
review and the answer, unless the Supreme Court orders otherwise upon the granting of
the motion or petition. The Supreme Court may limit the issues to one or more of those
raised by the parties. If the Supreme Court reverses a decision of the. Court of Appeals
that did not consider all of the issues raised which might support that decision, the
Supreme Court will either consider and decide those issues or remand the case to the
Court of Appeals to decide those issues.

(c) Other Limitations on Scope of Review. The scope of review may be further
affected by the circumstances set forth in rule-2.5.

- (d) Supplemental Briefs, Authorized. Within 30 days after the Supreme Court grants
a petition for review or a motion for discretionary review, any party may file and serve a
supplemental brief in accordance with these rules. No response to a supplemental brief
may be filed or served except by leave of the Supreme Court.

‘ (e) Supplemental Briefs, Special Requirerﬁents.

(1) Form. Except as to length, a supplemental brief should conform to rules 10.3 and
10.4 and should be captioned "supplemental brief of (petntnoner/respondent——name of

party)."

(2) Length. A supplemental brief should not exceed 20 double spaced pages. The title
sheet, appendices, table of contents and table of authorities are not included in this page -
limitation. For compelling reasons the court may grant a motion to file an over-length
brief. . :



General Rules, GR 29

West's Revised Code of Washington Annotated Currentness
Part I Rules of General Application
“EGeneral Rules (Gr)

WRULE 29. PRESIDING JUDGE IN SUPERIOR COURT DISTRICT AND LIMITED JURISDICTION COURT
DISTRICT

(a) Electlon, Term, Vacancnes, Removal and Selectlon Crlterla--MuItlple Judge

~ Courts.

(1) Election. Each superior court district and each limited Jurlsdlctlon court district
(including municipalities operating municipal courts) having more than one judge shall -
establish a procedure, by local court rule, for election, by the judges of the district, of a
Presiding Judge, who shall supervise the judicial business of the district. In the same
manner, the judges shall elect an Assistant Presiding Judge of the district who shall
serve ‘as Acting Presiding Judge during the absence or upon the request of the Presiding
Judge and who shall perform such further duties as the Presiding Judge, the Executive
Committee, if any, or the majority of the judges shall direct. If the judges of a district
fail or refuse to elect a Presiding Judge, the Supreme Court shall appoint the Presiding
Judge and Assistant Presiding Judge. -

(2) Term. The Presiding Judge shall be elected for a term of not less than two years,
subject to reelection. The term of the Presiding Judge shall commence on January 1 of
the year in which the Presiding Judge's term begins.

(3) Vacancies. Interim vacancies of the office of Presiding Judge or Acting Presiding
Judge shall be filled as provided in the local court rule in (a)(1).

: (4) Removal. The Presiding Judge may be removed by a majority vote of the Judges of
the district unless otherWIse provnded by local court rule.

(5) Selection Criteria. Selection of a Presiding Judge should be based on the judge's 1)
management and administrative ability, 2) interest in serving in the position, 3)
experience and familiarity with a variety of trial court assighments, and 4) ability to
motivate and educate other judicial officers and court personnel. A-Presiding Judge must
have at least four years of experience as a judge, unless this requirement is waived by a
majority vote of the judges of the court.

- COMMENTARY

2008 Electronic Update

It is the view of the committee that the selection and duties of a presiding judge should be enumerated in a
court rule rather than in a statute. It is also our view that one rule should apply to all levels of court and include
single judge courts. Therefore, the rule should be a GR (General Rule). The proposed rule addresses the process
of selection/removal of a presiding judge and an executive committee. It was the intent of the committee to
provide some flexibility to local courts wherein they could establish, by local rule, a removal process.



Additionally, by delinedting the selection criteria for the presiding judge, the committee intends that a rotational
system of selecting a presiding judge is not advisable.

(b) Selection and Term--Single Judge Courts. In court districts or municipalities
having only one judge, that judge shall serve as the Presiding Judge for the judge's term
of office. -

(c) Notification of Chief Justice. The~Presiding Judge so elected shall send notice of
the.election of the Presiding Judge and Assistant Presiding Judge to the Chief Justice of
the Supreme. Court within 30 days of electlon

(d) Caseload Adjustmbent To the extent possible, the judicial caseload should be
adjusted to provide the Presiding Judge with sufficient time and resources to devote to
the management and admm|strat|ve duties of the office.

COMMENTARY

2008 Electronic Update

Whether caseload adjustments need to be made depends on the size and workload of the court. A recognition of
the additional duties of the Presiding Judge by some workload adjustment should be made by larger courts. For
~ example, the Presiding Judge could be assigned a smaller share of civil cases or a block of time every week
could be set aside with no cases scheduled so the Presiding Judge could attend to administrative matters.

(e) General Responsibilities. The Presiding Judge is responsible for leading the
management and administration of the court's business, recommending policies and
procedures that improve the court's effectiveness, and allocating resources in a way that
maximizes the court's ability to resolve disputes fairly and expeditiously.

(f) Duties and Authority. The judicial and administrative dutiés set forth in this.rule
cannot be delegated to persons in either the legislative or executive branches of
government. A Presiding Judge may delegate the performance of ministerial duties to
court employees; however, it is still the Presiding Judge's responsibility to ensure they
are performed in accordance with this rule. In addition to exercising general '
administrative supervision over the court, except those duties aSSIgned to clerks of the
superior court pursuant'to law, the Presiding Judge shali: -

‘(1) Supervise the business of the Judltlal district and judicial officers in such manner as
to ensure the expeditious and efficient processing of all cases and equitable dlstrlbutlon
of the workload among judicial officers; :

-(2) Assign judicial officers to hear cases p‘ursuan’c.to statute or rule. The court may
establish general policies governing the assignment of judges.;

(3) Coordinate judicial officers' vacations, attendance at education programs, and similar
matters;



(4) Develop and coordinate statistical and management information; '

(5) Supervise the daily operation of the court including:

(a) All personnel assigned to perform court functions; and

(b) All personnel employed under the judicial branch of government including but not limited to working
conditions, hiring, discipline, and termination decisions except wages, or benefits directly related to wages; and

(c) The court administrator, or equivalent employee, who shall report directly to the Presiding Judge.

COMMENTARY

2008 Electronic Update

The trial courts must maintain control of the working conditions for their employees. For some courts this
includes control over some wage-related benefits such as vacation time. While the executive branch maintains
control of wage issues, the courts must assert their control in all other areas of employee relations.

With respect to the function of the court clerk, generally the courts of limited jurisdiction have direct
responsibility for the administration of their clerk's office as well as the supervision of the court clerks who work
in the courtroom. In the superior courts, the clerk's office may be under the direction of a separate elected
official or someone appointed by the local judges or local legislative or executive authority. In those cases where
the superior court is not responsible for the management of the clerk's office the presiding judge should
communicate to the county clerk any concerns regarding the performance of statutory court duties by county

. clerk personnel.

A model job description, including qualification and experience criteria, for the court administrator position shall
be established by the Board for Judicial Administration. A model job description that generally describes the
knowledge, skills, and abilities of a court administrator would provide guidance to Presiding Judges in modifying
current job dutnes/responsnbmtles or for courts initially hiring .2 court administrator or replacing a court
administrator.

(6) Supervise the court's accounts and auditing the procurement and disbursement of
appropriations and preparation of the judicial district's annual budget request;

(7) Appoint standing and special committees ofJud|c1al ofﬂcers necessary for the proper
performance of the duties of the judicial dlstrlct

(8) Promulgate local rules as a maJorlty of the judges may approve or as the Supreme
Court shall dlrect : :

(9) Supervise the preparation and filing of reports required by statute and court rule;

(10) Act as the official spokesperson for the court in all matters with the executive or
legislative branches of state and local government and the community unless the
Presiding Judge shall designate another judge to serve in this capacity;

COMMENTARY

2008 Electronic Update

This provision recognizes the Presiding Judge as the official spokesperson for the court. It is not the intent of
this provision to preclude other judges from speaking to community groups or executive or legislative branches
of state or local government.



(11) Preside at meetings of the judicial officers of the district;

(12) Determine the qualifications of and establish a training program for pro tem judges
and pro tem court commissioners; and

(13) Perform other duties as may be assigned by statute or court rule.” o
COMMENTARY

2008 Electronic Update

The proposed rule also addresses the duties and general responsibilities of the presiding judge. The language in
subsection (d), (e), (f) and (g) was intended to be broad in order that the presiding judge may carry out his/her
responsibilities. There has been some comment that individual courts should have the ability to change the

" "duties and general responsibilities" subsections by local rule. While our committee has not had an opportunity
to discuss this fully, this approach has a number of difficulties:

o It would create many "Presiding Judge Rules" all of which are different

» It could subject some municipal and district court judges to pressure from their executive and/or legislative
authority to relinquish authority over areas such as budget and personnel

« It would impede the ability of the BJA through AOC to offer consistent training to incoming presiding Judges

The Unified Family Court subgroup of the Domestic Relations Committee suggested the presiding judge is given
specific authority to appoint judges to the family court for long periods of time. Again the committee has not
addressed the proposal; however, subsections (e) and (f) do give the presiding judge broad powers to manage
the judicial resources of the court, including the assignment ofJudges to various departments

(g) Executive Committee, The judges of a court may .elect an executive committee
consisting of other judicial officers in the court to advise the Presiding Judge. By local
rule, the judges may provide that any or all of the responsibilities of the Presiding Judge
be shared with the Executive Committee and may establish additional functions and
responsnbllltles of the Executive Commxttee

COMMENTARY

2008 Electrohic Update

Subsection (g) provides an option for an executive commlttee if the presndmg judge and/or other members of
the bench want an executive committee.

(h) Oversight of judicial officers. It shall be the duty of the Presiding Judge to
supervise judicial officers to the extent necessary to ensure the timely and efficient
processing of cases. The Presiding Judge shall have the authority to address a judicial
officer's failure to perform judicial duties and to propose remedial action. If remedial
action is not successful, the Presiding Judge shall notify the Commission on Judicial
Conduct of a judge's substantial failure to perform judicial duties, which includes
habitual neglect of duty or persistent refusal to carry out assignments or directives
made by the Presiding Judge, as authorized by this rule.

(i) Multiple Court Districts. In counties that have muitiple court districts, the judges
may, by majority vote of each court, elect to conduct the judicial business collectively



under the provisions of this rule.

(j) Multiple Court Level Agreement. The judges of the superior, district, and
municipal courts or any combination thereof in a superior court judicial district may, by
majority vote of each court, elect to conduct the judicial business collectively under the

provisions of this rule.

(k) Judicial Services Contracts. A judicial officer may contract with a municipal or

- county authority to serve as a judicial officer. The personal service contract shall not
contain provisions which conflict with this rule, the Code of Judicial Conduct or statutory
judicial authority, or which would create an impropriety or the appearance of
impropriety concerning the judge's activities. The employment contract should
acknowledge the court is a part of an independent branch of government and that the
judicial officer or court employees are bound to act in accordance with the provnsnons of
the Code of Judicial Conduct and this rule.

. COMMENTARY

2008 Electronic Update
The Board for Judicial Administration should establish a model judicial services contract.
CREDIT(S)

[Adopted effective April 30, 2002.]
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Title 1. ADMINISTRATION AND PERSONNEL

Chapter 1.16 DISTRICT COURT DISTRICTS

1.16.010 Established.

There shall be one district court district within Spokane County known as the Spokane County
District, which boundaries shall be the same as that of Spokane County. (See RCW 3.30.015).
(Res. 02-0403 (part), 2002: Res. 90-1199 Attachment A (part), 1990: Res. 78-405 Attachment A
(part), 1978: Res. 70-234 § 1, 1970: Res. 62-169 § 1, 1962)

<< previous | next >>
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1.16.020 Number of judges. Page 1 of 1

 Title 1 ADMINISTRATI ON AND PERSONNEL

Chapter 1.16 DISTRICT COURT DISTRICTS

1.16.020 Number of judges.

There shall be ten elected full-time judges in Spokane Codnty District. (Res. 02-0403 (part),
2002: Res. 90-1199 Attachment A (part), 1990: Res. 83-0040, 1983: Res. 78-945, 1978: Res. 78-
405 Attachment A (part), 1978: Res. 70-234 § 2,1970: Res: 62-169 § 2, 1962)

<< previous | next >>
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1.16.030 Location of court facilities. ~ Pagelof I

Title 1 ADMINISTRATION AND PERSONNEL

Chapter 1.16 DISTRICT COURT DISTRICTS -

1.16.030 Location of court facilities.

The location of the central office, courtrooms and records of the Spokane County District shall be
in the Spokane County Courthouse Complex. The judges of the Spokane County District shall,
however, sit in facilities located within the city limits of Cheney, the city limits of Deer Park, and
any other places, including, but not limited to, any other incorporated cities within Spokane
County, as the board of county commissioners, in their sole discretion, may from time to time
deem conducive to the best interests and welfare of the county as a whole. (Res. 02-0403 (part),
2002: Res. 90-1199 Attachment A (part), 1990: Res. 78-405 Attachment A (part), 1978: Res. 70-
234 § 3, 1970: Res. 62-169 § 3, 1962) ‘ :

<< previous | next >>

http://municipalcodes.lexisnexis.com/codes/spokaneco/ DATA/TITLE01/ Chapter 1 16 ... 3/17/2008



* 1.16.040 Number and location of court commissioners. ‘ ' Page 1 of 1

Title 1 ADMINISTRATION AND PERSONNEL

Chapter 1.16 DISTRICT COURT DISTRICTS

1.16.040 Number and location of court commissioners.

There shall be up to five Spokane County District court commissioners having those powers
enumerated in RCW Section 3.42.020. The actual number of Spokane County District court
commissioners, up to five, shall be determined on a yearly basis upon the board of county
commissioners adoption of the Spokane County District Court budget. Spokane County District
court commissioners’ court rooms shall be in the Spokane County Courthouse Complex or in

- court facilities located within the city limits of Cheney or city limits of Deer Park or other places,
including, but not limited to, any other incorporated cities within Spokane County, as the board
county commissioners, in their sole discretion, may from time to time deem conducive to the best
interest and welfare of the county as a whole. (Res. 02-0403 (part), 2002:; Res. 01-0023, 2001:
Res. 00-0793, 2000: Res. 90-1199 Attachment A (part), 1990: Res. 78-405 Attachment A (part),
1978: Res. 70-234 § 4, 1970: Res. 62-169 § 4, 1962) , . o

w s

<< previous | next >>
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1.16.050 Municipal departments. ‘ ' | Page 1 of 1

Title 1 ADMINISTRATION AND PERSONNEL

Chapter 1.16 DISTRICT COURT DISTRICTS

\

1.16.050 Municipal departments.

All of the judges in the Spokane County District are designated by this plan as a municipal

department, and the judges shall function as municipal or police judges.

The time and salary of each of these judges shall be allocated between municipal-business and

state/county business as the board of county commissioners of Spokane County and respective
_ political subdivisions may hereinafter agree to in writing. (Res. 02-0403 (part), 2002: Res. 90-

1199 Attachment A (part), 1990: Res. 78-405 Attachment A (part), 1978: Res. 70-234 § 5, 1970:

Res. 62-169 § 5, 1962) ‘

<< previous | next >>
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Title 1 ADMINISTRATION AND PERSONNEL

ISTRICT COURT DISTRICTS

hapter 1.16 DISTR!

1.16.060 Salary of judges.

(a) The annual salary for full-time judges in the Spokane County District shall be established by
the Washington Citizens’ Commission on Salaries for Elected Officials or as otherwise. provided
by state law. ,

. (b) The annual salary for the part-time judges in the Spokane County District shall be established
by the Washington Citizens’ Commission on Salaries for Elected Officials or as otherwise
provided by state law. (Res. 02-0403 (part), 2002: Res. 90-1199 Attachment A (part), 1990: Res.
78-1023, 1978; Res. 78-405 Attachment A (part), 1978: Res. 62-290, 1962: Res. 62-248, 1962)

<< previous | next >>
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1.16.070 Compensation for jurors. Page 1 of 1

Chapter 1.16 DISTRICT COURT DISTRICTS

1.16.070 Compensation for jurors.
Pursuant to the provisions of RCW 2.36.150, the board of county commissioners does formally

-approve of a ten-dollar per day fee as that fee which each juror shall receive for each day’s
attendance. (Res. 90-1199 Attachment A (part), 1990: Res. 80-1323, 1980)

<< previous | next >>
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1.10.VoV VIULLCLIpAL GEpAruments.
Title 1 ADMINISTRATION AND PERSONNEL

Chapter 1.16 DISTRICT COURT DISTRICTS

1.16.050 Municipal departménts.

- All of the judges in the Spokane County District are designated by this plan as a'municipal department,
and the judges shall function as municipal or police judges.
The time and salary of each of these judges shall be allocated between municipal business and }
state/county business as the board of county commissioners of Spokane County and respective political
subdivisions may hereinafter agree to in writing. (Res. 02-0403 (part), 2002: Res. 90-1199 Attachment A
(part), 1990: Res. 78-405 Attachment A (part), 1978: Res. 70-234 § 5, 1970: Res. 62-169 § 5, 1962)

<< previous | next >>
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1. IDENTITY OF MOVING PARTY

The City of Spokane, through its attorneys, seeks the relief set

forth in Part 2.

2. STATEMENT OF RELIEF SOUGHT

The City of Spokane respectfully requests reconsideration and
clafiﬁcation of this Court’s opinidn in Ci(y of Spokane v. Rothwell et al.,
—_ Wn. App. __, 2007 WL 3287766, Slip op. 25316-3-I11 (Noy. 8,
2007). In Rothwell, this Court reversed two municipal convictions,
concluding that the trjal court jucige did not have aﬁthority to pr\eside over’
municipal proceedings and impose | Judgment because of an election
irregularity. Id at§17. |

" The decision-concl‘udéd that Judge Walker did not h.ave authority.
to preside over Mr. Smith and Mr. Rothwell’é trials because she Was not
properly elected. Rot/;zwell at 1[ 12. The County auditor did :nOt designate
her posi‘;ion as a municipal department, nor did ionly city-voters elect h¢r.
Id at n. 1 (quoting RCW. 3.46.070). . Tﬁé decision did not determine that

the municipal departrhent was improperly created or maintained. Id at 12.



3. GROUNDS FOR RELIEF

a. Motion to reconsider reversal based on lack of de facto
authority.

RAP 12:4(c) governs motions to reconsider this. Court’s opinion in
Rothwell. In the interests of clarity, the facts and points of law that the .
Cify respectfully contends were overlooked will be discussed in the same

section.

~b. In alternative, motion to clarify retroactivity of decision.

While ‘somew‘hat uhusual, an appellate court may subsequently
clarifsf its 'hoIding in é repbﬁed case. In State v. Chrisman, the
Washington Suﬁreme Court initially held that state college police violated
students’ Fourth Amendment rights and ruled that contraband should have
been excluded.’ 100 Wn.2d 814, 815, 676 "P.2d‘d 419 (1984);» After the
United States Supreme Court reversed, Mr éhrisrrian moved the state
supfemé’ court for clarification as to Washington’s constitutional
prohibition against unreasonable searches and seizures. Id. Wﬁshington’s
Supferne Court clarified its holding, again suppreséing the e\./id.enc.e but

doing so solely on state constitutional grounds. Id. 'In the event this Court '

declines to reconsider its decision, the City also respectfully asks this



Court to clarify its holding in Rothwell as it relates to retroactive
application.

4. FACTS & ARGUMENT RELEVANT TO MOTIONS

a. De facto jurisdiction did nor exist in Nollette because that
Judge sought to usurp the position Jrom the selection process,
not because there was an irregularity in the selection,
subsequent legislative amendments distinguish it from Judge
Walker's situation where there was an irregularity in the

~ selection process.

The City respectfully submits that several facts and points.of law
may have been overlooked. - Preliminarily, as noted by the Attorney
General:

Unlike municipal courts, the municipal department' of a

district court is not a stand-alone court. It is part of the

larger county district court. AGO 1992 No. 13 at 2. Its

Jjudges are judges of the district court. RCW 3.46.020.

AGO 1995 No. 9 at 6. This Court concluded that bécausé Judge Walker
was neither éppointed-,- nor elected exclusively by City voters, she had no
color of right and thus, no de facto jurisdiction. Rothawell, § 15. This
conclusion is premised on Nollette v, Christianson, 115 Wn.2d 594, 605,

800 P.3d 359 (1990). Id The City respectfully suggests that this

' "Department" means an administrative unit of a district: court established for the

orderly and efficient administration.of business and may include, without being limited in
scope thereby, a unit or units for determining traffic cases, violations of city ordinances,
violations of state law, criminal cases, civil cases, or jury cases.

 RCW 3.30.010 (emphasis supplied).



conclueion everlooks a fundamentall difference in Judge Nollette’s
situetion. There, the judge had been specifically rejected from the pool of
those eligible to be a-murﬁcipal c'ourt' judge, but eought to compel his
ability to preside over municipal cases. 115 Wn.2d at 597. In short, he
sought to usurp the office. This case does not involve the same situation.

The Nollette court explained how SCC 1.16.050 estabhshes the
relevant pooI of Judges who are ehglble to serve as munlclpal court. :
judges. 115 Wn.2d at 605.° It then noted how RCW 3,46.06_0 |
[appdintment process for pen—time judges] and the Spokane Municipal
Code provieled for. the appointment of part-time municipal court judges.
NolZette, 115 Wn.2d at 605. This appointment process is the mechaniem
to select judges from the eligible pool.A. Id. Accordingly, the Court
coﬁcluded that a declaration that all judges in the eligibility pool had de
facto authorlty would be facxally at odds with the statutory and city code
provisions that dictated the selectlon mechanism (ze appomtment) Id |

Since Nollette was decided in 1990, key amendments have
occurred. Sp'okane County.amended SCC _1.16.050 to remove the part-
time limitation:

+ 1.16.050 Municipal departments. All of the judges iﬁ the |
Spokane County District are designated by this plan as a

municipal department, and the judges shall function as
municipal or police judges. ... -



The state legislature also amended the selection mechaniém to be election,
not appointment. RCW 3.46.063. Here, Judge Walker was elected to the
Spokane County District Court.? She was a part of the .eligible pool and
the selection mechanism Wéls_ election.

'fhe defect present in this caée in\vfolves an irfegularity in her
election to that bfﬁce when the County did not follow RCW 3.46.070 by
designating the povsition as serving the municipal department or limiting
the election to only City-voters. However, Judge Walker’s situation is not
like Judge Nollette, who sought to usurp an office for which he had not
been selected: |

[Aln officer de facto has the possession., and performs the

duties under the color of right, without being actually

qualified in law so to act, both being distinguished from a

mere usurper, who has neither lawful title nor color of

right. ' |
Staté v. Britton, 27 Wn.2d 336, 345, 178 P.2d 341 (1947)(affirmed first-
degree murder cénvic“tion in trial presided over by an appoihfee to a

judicial vacancy created by a leave of absence to serve in the military). '

Judge Walker was selected, but because of an irregulérify in the selection .

? There is no dispute that voters elected Judge Walker to the District Court. In the 2002
election, she received 58.98% of the votes compared to her opponent receiving 40.79% in
municipal precincts; the overall Spokane County results were 59.95% voting in favor of
Judge Walker and 39.81% in favor of her challenger. RALJ RECORD: DEC. OF PAUL
BRANDT (filed June 28, 2005) at { 6-7. Despite the deficiency or election irregularity
with regard to serving the municipal department, Judge Walker was a duly elected district
court judge. : '



process, she only held the position as a de facto judge. As our Supreme
Court long ago explained:

‘A judge who actively assumes the duties of his office after
he has been appointed by the governor of the state, or has
been elected by the people, is at least a de facto judge even
though facts aliunde might disclose -irregularities in the
appointment or the election.’ '

_ Id. at 344 (quoting 48 C.J.S., Judges, § 2(2), p. 949)(emphasis supplied).
The City respectfully suggesté that this Court misapprehended the
application of Nollette to this case. " Judge :.Nollette did not have dclafacto '
jurisdiction because he sought to usurp the .position from th¢ selection
process, nqt because there was an irregularity in the selection process.
Here, howevef, there was an _ irfegularity i_n the selection process.
Nevertheless, Jtidge Walker held thé office of municipal jucige and
actively assumed those duties under color of right. Accordingly, de facto
jufisdictibn existed. This result is consistent with cases in which theré was
an.irregularity-_ or deficiency in the manner in which a judiéial officer cameﬁ
into that office.

b. When there is an irregularity as to the manner in which a
Judicial officer holds office, de facto jurisdiction exists.

All district court judges comprise the municipal department. SCC
1.16.050. As a duly elected district court judge; Judge Walker served its

muniéipal department. Even if her dccupation of the office of municipal



judge was a ‘nul‘lity ‘because her election did not follow statutory
procedures, it does not mean that her judicial actions are null and void.
Barrett-Smith v, 'Barren-smith, 110 Wn. App. 87, 90-91,'38 P:3d 1030
(2602).

In Barrett-Smith, superior court did not follow fhe statutory
~ procedures for appoiﬁting a pro tem judge to preside over a dissolution
trial. 110 Wn. App. at 90. The wife moved for a continuaﬁce, which was
~denied. /d. at 88. The husband conceded error and that a new trial was
warranted. /d. But despite the pro tem’s appointment being a nullity, the
pro tem’s actions were not null and void. Jd at 90. The pro tem was
appoiiated by superior couﬁ order and thus occupied that position under
colof of‘authority‘. Id. at 92. Although the order appointing did nof
comply with the statﬁtory requisites, the pro tem océupied the office as a
de facto judge. /d. The same principles épply here. |

Just as in State . Franks, 7 Wn. App. 594, 596, 501 P.2d 622
( 1972)? the irregularity-With regard to the Co.unty’s ballot not identifying
Judge Walker’s 'positio.n as one that served the municipal_'department, or-
"limiting the election to city voters should not render subsequent judicial
actions null and void. As the Franks court aptly notéd, such a holding

“would unduly disrupt the orderly function of the judicial process.



Necessity and public policy compel us to hold otherwise.” 7 Wn; App. at
596. This is such a case.
c. Possible Uﬁintended Consequences
| At oral argument on the merits, when this Court inquired as to
fetroactivity, Petitioners’ .couns_el responded thét the issue was not briefed
or.a part of the recé;d. The City concurs this issue was not raiseci, briefed,
or sﬁ,pported By the Record as it currently exists.

As curfently interpreted, the i’mpact of this Court’s d.e.cisionv in
Rothwell is poténtially widespr"e'ad: Mass media headlineé and lead newsv
stories have touted the ru‘ling as having the bossible effect of invalidating
thousands of convictions and requiring the refund of millions of dollars in
municipal fines. See App. A -to Aff. of M. Szambelan, CITY’S |
EMERGENCY. MOTION FOR STAY. In the very short time since this decisioﬁ
was released, defense attorneys have already so.ught to have convicted
criminals releaéed from jail on the premise that thevRvoth.weZZ ‘decisioﬁ
autb‘matically voids all convictions issued by the municipal departmeht
when ‘it 6perated as RCW 3.46 court. 4d If this interpretation is correct
and was an intended -consequence of the decision, _it' currently affects more
than one hundred inmates being held, pend{ng appeals, past fines, show
cause hearings for probation violations, felony cases that have a municipal

conviction as a.predicate offense, and has far-reaching impacts. Id. It~



could also affect the validity of no-contact orders issued in ‘domestic
violence cases. |

If this Court had intended its decision challenging Judge Walker fo
retroactivé;ly apply as to the entire bench. Cf, Rothwell at 7 (Petitioners’. -

argument applies to “necessarily all other Spokane county municipal

~judges™), this issue should be briefed and allow supplementation of the

existiﬁg record pursuént to RAP 9.6(a). For instance, there are a multitude
of scenarios that afféct the extent of any retroactivity based on a defect in
the improper election:
| e As set forth in'more defail below, the City was able to
termir;ate its 3.46 court effective December 31, 2006 and
én interlocal agreement for judicial services through the
County District Court currently exists.

.. Cases that had been' filed in the 3.46 'n;unicipal' department
and were open on the date of termiﬁation are transferred. to
thé'new court pﬁrsuant to Iasf year’s Supreme ‘Co‘urt ruling

that is discussed below.
¢ Judicial services for municipal cases | prosécuted in the
regioneﬂ domestic violence task force have always been
prpvided through an interlocal agreement pursuant to a

federal grant.



. Judge Walker was initially appointéd to .fill a mid-term

vacancy. 1995 AGO 9 suggests that an appointment to a

mid-term vacancy need not be subject to city-wide electlon

leen that retroactivity was not an issue on appeal, the Clty respectfully

requests that this Court clarlfy whether its decision is retroactive, as well

as allow supplementation of the record and additional briefing if that is the
case.

The situation presented in this case, howevér, is analogous to that
in State ex rel. Farmer v. Edmonds Mun. Ct., 27 Wn. App. 762, 621 P.2d
171 (1980), rev. denied 95 Wn.2d 1016 (1981). There, the city of
Edmonds attempted to create its own municipal court, ostensibly pursuant
- to RCW 35A.20. Id. at p. 766. . The Court of Appeals concluded that
Edmonds could not forego the provisions of the 1961 justice court act, and
was precluded from establishing a court-under RCW 35A.20;‘.. Id. at 767.
Notably, however, the Court of Appealé clarified:

Our holding that the present Edmonds Municipal Court

lacks jurisdiction over municipal offenses should not be
- taken to imply that final judgments and sentences ,

previously rendered in that court are now subject to’

collateral attack. When those judgments were rendered
-and those sentences imposed, the judge or judges

functioned as de facto officers. An officer de facto is a

person in actual possession of an office, exercising its

functions and discharging its duties under color of title. A .

Judge serving under such circumstances has authority until
displaced by a direct proceeding for that purpose.

10



27 Wn. App. at 767-68 (citations omitted)(emphasis supplied).

As noted by Judge Brown, the general rule is that there must be a
de jure office before there can be a de facto officer. Rothwell at § 19 {J.
Brown, a’issentihg). However, as bo‘th the dissent and the court in
Edmonds recognized, there is an exception to that general rule when the
ofﬁce‘by a legislative act or municipal ordinance: “[T]he general rulev
yieldé and the office is regarded as a de facto: ofﬁcé until the act or
ordinance is declared invalid.” Edmonds, 27 Wn. App. at 768 (citations
omitted); see also, Rothwell, Rothwell at § 19 (J. Brown, 'dissenting).
Here, Spokane established its municipal court:

[Bly virtue of resolution of the city council of December

26, 1961, has been established as a department of the

Spokane County district court established by Resolutions

62-169 and 70-234 of the board of county commissioners

~ of Spokane County as amended by Resolution 78-465.

SMC 5.01.010. It op‘eréted as a RCW 3.46 municipal department of the
Spokane County district court until terminated pursuant to RCW 3.46. 150.
}» SMC 5.01.030. - As set forth in more detail below, the municipal
department waé terminated effective January 1, 2007. Just as in Edmonds,
the official acts of the Spokane Municipal Judges should be valid and

enforceable against the public‘ and third parties. 27 Wn. App. 768. ' The

final judgments and sentences should not be disturbed. Id at 769.

11



If retroactive invalidation is an intended consequence, this decision
impacts cases beyond those filed in Spokane Municipal Depértment when
it was organized pursuant to-RCW 3.46. in addition to being predicaté
»loffenses for specified felonies, such as felony DUI,. stalk.ing (SMC

10.11.060(E)(3)) and Viol‘ation.s' of - protective orders, municipal.
convictions fnay affect existing sentences based on offender scores under
the Sentencing Reform Act:

Any . .. municipal conviction for an offense under the laws

of this state that would be classified as a serious traffic

offense under (a) of this subsection [nonfelony DUI,

physical control, reckless driving, as well as hit-and-run
attended].. :
"RCW 9.94A.030(40)(b). It would also affect Department of Licensing
records for administra’;ive actions basedupbn convictions for criminal
traffic offenses and civil _infracti@s.

Similarly, if retroactivity was an intended conséquenqe, it also
raises the question of r'eimbﬁrsemént of past fines paid pursuant to brders
by judges in thé muhicipal depaﬁment. This affects not only the City, 'but_
also st;ate reimbursement 'of the corresponding contributiéns to tvhe-i state
Public ‘Safety Education Assessment fuﬁd (RCW 3.62.090) during the

time period when the judges were mandated to be elected pursuant to the

effective date of the 1993 amendments to RCW 3.46.070.

12



d. Remedial efforts to cure election irregularities.

This Court focused on how after the 2004 Interlocal Agreement
expired, “there was no attempt to create a municipal department.”.
Rothwell, at § 16. There is a simple explanation. As noted, the Statutory
sfructure of these mandatory provisions is beyond the sole control of
- municipalities: The City filed suit against the County to terminate the
municipal department created pursuant to RCW 3.46.150. C ity of Spokane
v. County of Spokane, 158 Wn.2d 661, 146 P.3d 893 (2006). As the Court
noted, cities may create an independent municipal court (RCW 3.50),
establish a municipal department of the district court (RCW 3.46), or enter .
into an égreément with the district court to. hear criminal cases and other
matters. Id. at ] 14. |

The Supreme Court recited the relevant procedural history in its
decision:

Currently, . the City operates its municipal court as a

department of the District Court pursuant to chapter 3.46

RCW. In November 2004, the mayor of Spokane notified

the commissioners of the County that the City intended to

create an independent Spokane municipal court pursuant to.

chapter 3.50 RCW, effective January 1, 2007. The City

would therefore terminate the existing municipal
department of the District Court on December 31, 2006.

13



158 Wn.2d at 666 (underscore supplied). By way of general background,
a municipality must enter into an agreement with the affected county
before the muﬁicipality may give its statutory noﬁce that it intends to
terminate a depanﬁlent of thatiéounty.’s district court. RCW 3.46.150(1).
The statutory scheme sets -forth a detéiled timeline that must be followed
(e.g., “at least one year prior to February 1* of the year in which all distrigt
court judges are subject fo election”) with respect to notice and the City
could only terminate a municipal department at the end of a four-year
judicial term. 158 Wn.2dat{4.

After comin‘g to an impasse regarding the termination, the C‘ity of
Spokane filed a co'mplair;t_ seeking declaratory judgment against both the
County and the District Court in orde; to allow it to terminate. 158 Wn.2d
at 669-70. At summary judgment, the trial court determined the requisite
transfer agreement was invalid. Id. ‘at 670-71. The Supreme Court
recognized how the pfaCtical result of the trial court’s ruliﬁg was that the
City missed its window for giving valid notice o‘f jts intent to terminate the
municipal department of thé district court. Id atq11. Tﬁe City petitioned
and obtained‘direct discretionéry review., Ici

Ultimately, the Supréme Court reversed the iowér court on the
issues of surrounding the proposed trans.fer to an independent municipal |

' éourt, agreeing the transfer agreement met the statutory requisites (158

14



| Wn.2d at § 23), and that GR 29 did not render the Presiding Judge a

necessary party to the agreement. /d. at 9 28. The Supreme Court issued
its decision on November 16, 2006 -- shortly after the most recent judicial -

elections, but ‘in‘time for the City to terminate its 3.46 munieipal

department on December 31, 2006 as set forth in its statutory notice.

These develepments transpired after the S.uperior Court’s ‘decision
from which Mr. Smith and Mr. Rothwell obtained chscretionary review.
As a result, the documents terminating the City’s municipal department
arld institutihg a 2007 -interloeal agreement for judicial serviees from the
Distriet Court .are not — and could not have been -- in the appellate record
for these cases. If this Court determines that the record is net sufﬁciently
complete to permit a decision under these circumstances, RAP 9.10 allows
for supplementatron of the Record and the City would request an
opportunity to do so_. |
Not only are these ‘subsequent develtoprr.rents rele\rantvshould this
Court ha\re intended for its decision t‘o be retroactive; they also
demonstrate legislative enactments to cure the deficiencies such as in'State
v. Amodio, 110 Wn. App. 359, 40 P.3d 1182 (2002):

When a specific statutory procedure for creatioh of a

governmental -department or position is not followed, a

subsequent legislative enactment incorporating the

- necessary elements can provide the notice and
authorization necessary to curethe deficiency.

15



ilO Wn. App. at 364-65 (Acit‘ing Inre éng, 113 Wn.2d 178, 191, 776 P.2d
| 1336 (1989)). As noted by the Supreme Court, while the 2004 iinterlocal
agreement was in effect, the City informed the County that it wanted to
terminate tho 3.46 municipal de‘part.rnent and operate an independent
court. The City complied with the termination procedures set forth rn
3.46, but the County resisted termination until ‘rhe Supreme Court’s
decision in the City’s favor in November 2006.

The Supreme Court’s deoision was iosued' shortly after the most
recent (2006) _]lelClal electlons It is noteworthy that the County controls
the election and ballot des1gnatlons not the Clty If this Court were
mchned to grant a supplemental desrgnatlon of the Superior Court record
pursuant to RAP 9. 6(a) the City would designate the matenals submrtted
in support of the District Court’s October 5, 2005 motxon to intervene in _‘

- these RALJ appeals, which would confirm the respective positions on thrs
issue.‘j |
In addition, if RCW 39.34.180(3) gllowo' for continuation of an.

expired interlocal agreemént for disputed compensation, the disputed 2004

’ RAP 9.6(a) encourages a party to only designate that which is needed to review the
issues presented to the appellate court. Since the trial court’s motion to intervene was not
necessary to review the issues presented on review, the City did not file supplemental
de51gnat10n of those papers when it filed its response brief.

le -



interlocal agreement arguably may also be deemed to continue until a new
agreement is reached — and one was, effective January 1, 2007. These
subsequent legislative enactments provide the notice anci authorizaﬁon
necessary to cure the deficiency. |

Similarly, tﬁese legislative enactments provide the office that
Judge Walker occupied. As Judge Brown noted, there was an official
attempt to crea;ce the office. Rothwell at 1 19. Despite the flawed process
in doing so, the office is still regarded as a de facto office until the
legislative act or municipal ordinance creating it is declared invalid. Id
(quoting State v. Canady, 116 Wn.2d 853, 857, 809 P.2d 203 (1991)).

After the district court electio»n Judge Walker held color of right
fitle to the de facto office, for which she had performed judicial functions _
since she was first appointed to t'he.bench years ago and winning two

subsequent judicial elections since.
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S. CONCLUSION

The Cityi fespectfully asks this Court to recbnsider whether Jucige ,
Walker was a dAe‘ facto judge, and affirm the conviétion_s. Alternatively,
the City asks this Coﬁrt to clarify the Rothwell opinion as to its
retroactive effect, and if so to ‘allow the parties for prepare an adequate

record and briefing on that issue.

Respectfully submitted this _2_7_th day of November, 2007.

CITY OF SPOKANE

James S. Craveh, City Attorney
Howard F. Delaney, City Prosecutor

Ll |

_/Michelle D. Szambelah, WSBA #22206 T~

Assistant City Prosecutor
Attorneys for City of Spoka
909 W. Mallon

Spokane, WA 99201
509.835.5988
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IN THE COURT OF APPEALS
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CITY OF SPOKANE,

Respondent,

v.
LAWRENCE J. ROTHWELL,

Petitioner.
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-Petitioner.
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CITY OF SPOKANE’S EMERGENCY
MOTION FOR A STAY
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JAMES S. CRAVEN, City Attorney
OFFICE OF THE CITY ATTORNEY
5" Floor Municipal Building
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1. IDENTITY OF MOVING PARTY

The City of .Spokane, through its attorneys, asks for the relief set forth in Part 2.
2. STATEMENT OF RELIEF SOUGHT

The City of Spokane seeks an emergency stay of enforcement of this Court’s opinion in
City of Spokane v. Rothwell et al., ___ Wn. App. ___, 2007 WL 3287766, Slip op. 25316-3-I1I
(Nov. §, 2007) while it tirﬁely seeks further clarification and review. |
3. FACTS RELEVANT TO MOTION |
| As currently interpreted, the impact of this Court’s decision in Rothwell is potentially
widespread. Mass media headlines and lead news.'sto_riés ‘have touted the ruling as having the
possible effect of ihvalidating thousands 6f convicti’éns and requiring the refund of millions of
dollars in municipal fines. See App. A to Aff. of M. Szaﬁlbelan. In the very. short time since thg
decisi(;n was releaséd, defense attorneys have already soug-ht to have clients released from jail

on the premise that the Rothwell decision automatically voids all convictions issued by the

|municipal department when it operated as RCW 3.46 court. Aff. of Szambelan. If this '

interpretation is correct and was an intended consequence of the decision, it currently affects

more than one hundred inmates being held, pending appeals, past fines, show cause hearings for

 probation violations, felony cases that have a municipal conviction as a predicate offense, and

has far~reachinig impacts. Id. |

While the City promptly seeks clarification and further review, it has attempted to
mitigate pofential problems by temporarily delaying disposition on pending matters that could

incarcerate people as a result of a conviction rendered .or a warrant issued by the court when it

? ) JAMES S. CRAVEN, City Attorney
CITY’S EMERGENCY MOTION FOR STAY OFFIeE OF THE CITY ATTORNEY
PAGE 2 : - 5% Floor Municipal Building

Spokane, WA 99201-3326
(509) 625-6225
FAX.(509) 625-6277
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operated as a municipal department pursuant to RCW 3.46. Aff. of Szambelan. Likewise, the

City has identified the inmates being held solely as a result of a conviction or warrant issued by

the judges when the court operated as a municipal department,'including inter alia assault and

domestic violence. /d Mr. Smith and Mr. Rothwell are not in custody. /d.
The City advised counsel for the Petitioners on Friday, November 9" as to its intention
to seek a stay while it seeks additional review. Aff. of Szambelan. The City understands that

Mr. Beggs will be out of state from Wednesday (11/14/07) for the remainder of the vweek.» Id.

| The City has faxed, e-mailed and hand-delivered a copy of this motion to Mr. Beggs. Id The

chaos started with this morning’s dockets. — waiting ten more days to have the stay issue

resolved only compounds the problem; adequate relief cannot be given if ten days’ notice of the

motion. Jd.

4. GROUNDS FOR RELIEF AND ARGUMENT

RAP 8.3 gives this Court authority to issue orders after acceptance of review in order to
insure effective and equitable review. Specifically, it provides authority for injunctive or other

relief'to a party. RAP 8.3. An emergency stay of this Court’s decision in thhwell is necessary' '

to insure effective and equitable review.

Appellate review is deliberative and necessarily takes time. In recognition of that, the
City respectfully .requests this Court.to grant a temporary stay of enforcement of the Rothwell
decision. While the parties are not bound until the case is final, the opinion is effeCtive upon
filing. There is much debate and uncertainty as to the immediate impact of the decisien,

including whether or not it requires the release of inmates incarcerated as a result of a conviction

) ‘ ’ JAMES S. CRAVEN, City Attorney
CITY’S EMERGENCY MOTION FOR STAY OFFICE OF THE CITY ATTORNEY
PAGE 3 . ‘ 5™ Fioor Municipal Building

Spokane, WA 99201-3326
(509) 625-6225
FAX (509) 625-6277
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or warrant issued by a judge of the rﬁunicipal céurt when it operated as a municipal depaﬁrnent'
pu_rsuant'to RCW 3.46.

* The City will be ‘tir‘nely filing a motion for clarification and reconéideration. Ata
minimum, a teﬁpormy stay of enforcement of the Rothwell decision will allow effective and
equitable re‘view for everyone involved in the judicial process. The panel éould clarify that it
did not intend %or its decision to invalidate allnconvictions and actions undertaken by judgeé
when acting under as a municipal departmept organized pursuant fo RCW 3.46, as it had for
more than a decade. Conversely, if the panel did intend for that to be a consequence of the
degision, clarification allbws all those involved to act ac'cording‘ly. The impéct of such a
consequence is far-reaching: Equity is best seﬁed by full appellate review before mandating

such drastic and sweeping consequences.

A stay simply maintains the status quo while the decision and its impact are afforded full
appellate review. It does not adversely affect the petitioners. The petitioners are not in custody.
and the trial court stayed enforcement of their judgment and sentences pending appellate review.
Denial of a sfay opeﬁs the proverbial floodgates and tens of thousands of cases will bé subject to

an a_rgume_nt that the Rothwell decision affords them relief prior to complete appellate reviewvof

that decision.

The City’s position is not without merit and presents debatabl_e issues. Judge Brown’s
dissent disagreed with the majority as it related to the judge having de facto authority. 2007 WL

3287766 at | 18-20. Moreover, appellate courts recognize that a stay may appropriate to

> ) JAMES S. CRAVEN, City Attorney
CITY’S EMERGENCY MOTION FOR STAY OFFICE OF THE CITY ATTORNEY
PAGE 4 : : 5" Floor Municipal Building.
’ Spokane, WA 99201-3326
(509) 625-6225
‘FAX (509) 625-6277
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preserve the fruits of an appeal when there is no appreciable loss to the parties. See, e.g.,

Kennert v. Levine, 49 Wn.2d 605, 304 P.2d ‘6‘8;?,;"(1;.9.5-5);' Shamley v. City of OZyrﬁpia, 47 Wn.2d

124, 286 P.3d 702 (1955); Boeing v. Sierracin Corp., 43 Wn. App. 288, 716 P.2d 956 (1986).

The more recent Boeing case acknowledged how a trial court decision granting
injunctive relief that prohibited the use of a trade secret was not a decision “affecting property,”
which was supersedable as of right. 43 Wn. App. At 291. Given that it was not appealable as of

right, it fell within the parameters of RAP 8.3 and the appellate court’s discretionary authority.

Id. It noted that when there are debatable issues presented on appeal and the equities of the

situation can support a stay as being necessary to preserve the fruits of the ap‘péal. Id In

discussing the actual application of this theory, it stated how:

[C]ourts apply a sliding scale such that the greater the inequity, the less important
the inquiry into the merits of the appeal. Indeed, if the harm is so great that’
the fruits of a successful appeal would be totally destroyed, relief should be.
granted, unless the appeal is totally devoid of merit. '

Boeing, 43 Wri. App. 291 (citing Purser v. Rahim, 104 Wn.2d 159, 702 P.2d 1196 (1985);

: Kenﬁet‘t v. Levine, 49 Wn.2d 605, 304 P.2d 682 (.1956))(empha5sis; supplied).

Likewise, this situation does not involve a decision affepting'prbperty for the purposes of
thé traditional supersedeas asv of right. This Court svh<.>u1d~exercise its discretidn pursuant to |
RAP 8.3 to stay eﬁforcement'of the Rothwell decision pending further review. Here, there is no
chaﬁge in the status quo to the petitioners until appellate review is éomplete. However, the

fruits of a successful further appellate review would be destroyed without a stay. As evidenced

? - JAMES S. CRAVEN, City Attomney
CITY’S EMERGENCY MOTION FOR STAY OFFICE OF THE OITY AFTORNEY
PAGE S ' . 5" Floor Municipal Building

) Spokane, WA 9920(-3326
(509) 625-6225
FAX (509) 625-6277
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by the dissent, the City’s position as it relates to de facto jurisdiction is not devoid of merit.

This Court should stay enforcement of the Rothwell decision pending further appel'latev review. '

5.+ CONCLUSION
The City respectfully asks this Court to use its inherent power to grant the equitable

relief that would stay enforcement of the Rothwell opinion.

Respectfully submitted this 13" day of November, 2007.
CITY OF SPOKANE

- Jamgs S. Craven, Clty Aj

909 W. Mallon \ .
Spokane, WA 9920k __.~*
509.835.5988

Affidavit
STATE OF WASHINGTON : .
' :ss.  AFFIDAVIT OF
County of Spokane : MICHELLE D. SZAMBELAN

Michelle D. Szambelan, being first duly sworn upon oath, says:
1. I am an Assistant City Prosecutor for the City of Spokane and

‘attorney of record for same in this matter.

JAMES S. CRAVEN, City Attomey
CITY’S EMERGENCY MOTION F OR STAY OPFIGE OF THE GITY ArTORNEY
PAGE 6 ' . , ' . 5% Floor Municipal Building
) Spokane, WA 99201-3326
(509) 625-6225
FAX (509) 625-6277
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2. [ attach as App. A true and correct copy of mass media stories

 reflecting current interpretation as to the widespread impact of this Court’s

decision m Rathwell. Mass media headllines: and lead news stories have touted -
the fuling as having the 'p:ossible effect of invalidating thousands of convictions
and reqﬁiring the refund of millions of dollars in municipal fines.

3. In the fwo business days time since the decision was releésed,
defense attorneys have already sought to have clients released from jail on ‘the
premise that the ‘Rothwgll decision agtomatically voids all con{fictions.issued by
the municipal department when it operated as RCW 3.46 court. If fhis
interpretation is cbrrect and was an intended consequence of the decision, it

currently affects more than one hundred inmates being held, pending appeals,

past fines, show cause hearings for probation violations, felony cases that have a

municipal conviction as a predicate offense, and has far-reaching impacts.
4. Although the City is prorﬁptly seeking clarification and further
review, it has attempted to mitigaie potential problems by temporarily delaying

dispositibn on pending matters that could incarcerate people as a result of a -

-conviction rendered or a warrant issued by the court when it dperated as a

municipal department pursuant to RCW 3.46. Likewise, the City has identified

the inmates being held solely as a result of a conviction or warrant issued by the

judges when the court operated as a municipal department, including inter alia

assault and domestic violence. Mr.. Smith and Mr. Rothwell are not in custody.

JAMES S. CRAVEN, City Attorney

CITY’S EMERGENCY MOTION FOR STAY OFFICE OF THE GITY ArTORNEY

5% Floor Municipal Building
Spokane, WA 99201-3326
(509) 625-6225
FAX (509) 625-6277
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I advised counsel for the Petitioners, Mr. Beggs on Friday, November 9" as to

the City’s intention to seek a stay While it pursues additional review and
clarification. I understand that Mr. Beggs will be out of state from Wednesday
(11/14/07) for the remainder of the week "fhe City has faxed, e-mailed and
hand-delivered a copy of this motion to Mr. Beggs at his address of record on this
date: Mr. Breean Beggs, Esq., Center for Justicg, 35 W. Main Ave., Ste. 300,
Spokane, WA 99201, along with copies for Mr. Smith and Rothwell.

This moming’é dockets, which were the first substantive criminal dockets since
the dec;isioﬁ was filed, wefe chaotic as a‘result of thé R‘oz‘hwell décision and
motions are already being filed for the release of inmates being held oﬁ :
éonvictions from the municipal department —.waiting ten more days to have the
stay issue reéolved oply compounds the problem; adequate relief cannot be given
if ten days’ notice‘of the motion.

As EXT B, I attacfl a true and correct copy of a dispositive motion.that has- been

served on our office today. Reportedly it is one of 1 16vseparate motions, some of

which are beifig heard by Judge Wilson tomorrow at 9am.

SUBSCRIBED AND SWO to befoﬁe me this _/_ith da’y'of' November, 2007.

JAMES S. CRAVEN, City Attorney - .

CITY’S EMERGENCY MOTION FOR STAY ORHCE oF TR aity Rrromey

5% Floor Municipal Building
Spokane, WA 99201-3326
(509) 625-6225

FAX (509) 625-6277 -
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CITY’S EMERGENCY MOTION FOR STAY

PAGE9

N

ELLEN P. BROWN, Notary Public in and for the State

Of Washington, Residing in Spokane

/4/. 200 [

My appointment expires: =

JAMES S. CRAVEN, City Attorney
OFFICE OF THE CITY ATTORNEY
5% Floor Municipal Building

Spokane, WA 99201-3326

(509) 625-6225

FAX (509) 625-6277
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SPOKANE

in legal limbo

Thomas Clouse and Karen Dorn Steele
Staff writers
November 9, 2007

Thousands of petty criminals could have their convictions thrown out and millions of dollars in fines
refunded because Spokane County District Court judges overstepped their authority for more than a
decade by improperly handiing city cases, an appeals court ruled Thursday.

The decision, which overturns two otherwise simple drunken driving convictions, has such far-
reaching implications that it could trigger what's believed to be the largest legal debacie of
overturned Spokanée Municipal Court cases in city history.

Unless the decision is overturned by the Washington Supreme Court, the ruling would invalidate
every DUI and domestic violence conviction, and all contested speeding and parking tickets issued
between 1995 and Jan. 1, several legal and court officials said.

"It's potentially a huge, huge impact — and we're trying to deal with itin an orderly fashion,” said Sara
Derr, who serves as the District Court presiding judge.

Locai attorney Breean Beggs — who brought the fawsuit that genefated the ruling — questions why
the city didn't do moreto avert the crisis it now faces. :

"It was preventable," Beggs said. "The city had the opportunity over the last two years to resolve this
particuiar case in a way that would not have resulted in this ruling ... and there would be no jeopardy

to these other cases.”

The flaw came in how the judges were eiected according to the 2-1 decision by the state Court of
Appeals Division Hl

State law mandates that Spokane residents alone elect the judges who handie municipal cases,
such as trespassing, shoplifting, speeding and DU! within city limits.

But in Spokane, an agreement was struck between the city and county to assign District Court
judges — who are chosen by voters in countywide. elections - to preside over the city's municipal
court caseload. Beggs successfully argued it violated state law because voters outside Spokane city

limits were aliowed to choose city judges.

"We conclude ... that the way in whidh the Spokane municipal judges are elected is contrary to state
law," appellate judge Dennis Sweeney wrote in Thursday's opinion. Judge John Schultheis
concurred, but judge Stephen Brown dissented. :

rFage 1014

Friday, November 9, 2007

" Presiding District Court Judge

Sara Derr is leading the
analysis of an appeals court
ruling that overturned two
Spokane DUI cases. The ruling
may affect DUI, domestic
violence assault, restraining
order and speeding ticket cases
numbering in the thousands.
The Spokesman~-Review,
(HOLLY PICKETT/The
Spokesman-Review })

1995-2006 cases
affected

The ruiing applies to
Municipal Court actions
from Jan. 1, 1995, to -
Dec. 31, 20086. People
with questions about
whether they are affected
can call the district court
administrator at (609)
477-44863.

City ‘ofﬁcials,_ lawyeré and judges scrambled for most of the day to determine how to proceed, city spokeswoman Mariene Feist said. -

City-Prosecutor Howard Delaney "plans to seek some ciarification on the decision from the court of appeals'," she said. "He is aiso trying to
take some immediate steps on the most pressing issues, such as outstanding misdemeanor warrants. And he has asked jail officials how

many inmates are_currently being held on convictions from municipal court."

Spokane County sheriff's deputles and city police have stopped executmg musdemeanor warrants mvolvmg city cases related to alleged

crimes prior to Jan. 1.

Judge Derr said the ruling “essentially says that we have no authority to handle city cases until this year. We are attempting to comply with

the order of the court, to the best of our ability and as quickly as possible.”

The court instituted technical changes this year that brought it under compliance with state law, she said.

Although there's a legal 30—day “reconsideration period" for the ruling, court officials are not going to wait, Derr said. However, court clerks

are not going to start issuing refunds for.fines and fees today, Derr added.

http://www.spokesmanreview.com/tooIs/storyE_)i(JreangReavgse - pl.aspl Bf—— 12291

11/9/2007
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"Until we have information on those fees and fines, we ask everybody'to be calm —we'll certainly get to everybody,” Derr said.

The trigger case began in 2005 when Spokane residents Henry Smith and Lawrence Rothwell challenged their DUI convictions under the
argument that District Judge Patti Connolly Walker lacked jurisdiction to decide their case because they were both arrested in Spokane city

limits.

Judge Walker, who was elected in a countywide race, denied their motions. Smith and Rothwell appealed the case to Spokane Superior
Court Judge Rebecca Baker. She likewise ruted that Walker had jurisdiction. )

With the help of Beggs, an attorney for the public interest law firm Center for Justice, Smith and Rothwell appealed their case to the State
Court of Appeais Division |ll.

Along with conviction reversals, the case could have "unimaginable" effects that could take years to unravel, said Superior Court Judge
- Sam Cozza. For instance, if a DUl conviction is reversed, court records must be changed, any subsequent convictions would be altered,

and the state would have to change the offender’s driving record.

Last year alone, Spokéne Municipal Court handled 25,104 traffic tickets, 608 DUls, and more than 10,000 misdemeanor crimes, including
serious traffic charges, according to the state Office of the Administrator for the Courts. . .

"Those are-all kind of thrown into a state of uncertainty," Judge Cozza said.

In addition to evaluating the local impact of the appellate court ruling, Derr's office has sent a query to the Administrative Office of the
Courts in Olympia to assist with an analysis of the fiscal impact.

"As we speak, we are running queries in our system. We'll be meeting all day” today, Derr said. "We need to minimize the risk to the

citizens."

2 nf3

e A page

http://www.spokesmanreview.com/tools/story_breakingnews_pf.asp?ID=12291 11/9/2007
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s Thousands of convictions up in the air
secatcevense after Municipal Court ruled invalid

News Acchives  Rob Kauder / internet Content Manager, KXLY.com
Last updated: Thursday, November 08th, 2007 05:02:02 PM

AIRPORT
PARKING -

Diamond

KXLY.com MOBILE

iviev: SPOKANE -- A State Court of Appeals has ruled that the Spokane Municipal Court has not
been valid for several years and that the actions of the court, to indude convictions for a
‘weather  variety of offenses over the last szvefai years, are invalid,

sports
Two of the three judges on the State Court of Appeals Division 3 sald that convictions ruled on

Video on Demand  in the Spokane Municipal Court are invalld, which means that potentiafly thousands of
- convictions for everything ranging from traffic citations to parking tickats and criminal
Bid9s  misdemeanors could all potertially be invalid.

Sound O
Judges Dennis Sweeney and John Schulthels agreed that the Spokane Municipal Court was

My PIX  invaild while Judge Stephen Brown dissented.

KXLY 920
The court ruled in City of vs. Lawrence y that Spok
cBusiness County voters elect district court judges who then preside over mumdpal cases within the dty
court judges”.

Arts & Entertainmant

4 Your Health  The ruling upheld that state statutes mandate that city - not county - voters can select
judges, and that they way Spokane is selecting munlcipat judges s contrary to state

KXLY Radio  |aw.

About KXLY
- The ruling in City of Spokane vs. Lawrence Rothwell regarded the cases of Lawrence Rothwell ~—

Programming and Henry Smith, who were charged with physicai control of a mator vehicle under the

N - and driving under the influence. Thelr cases were brought before Judge Patti Walker
KXLY C Y In court Judge Walker Is a district court judge who was elected to her
position in a county-wide election in 2002.

HyKXMN.com

Search Stories Both Smith and Rothwell filed pre-trial motions contending Walker had no jurisdiction,

i motions which she struck down. Both Rothwell and Smith were later convicted of the crimes

¢harged. K
AR

I':ﬁsl }NRRNER In Thursday's ruling Judges Sweeney and Schulthels agreed with Rothwell and Smith, DOTBA
reversing thelr convictions and stating that based on state statutes Judge Walker “did not hold

color. of right to the office of municipal court Judge and was therefore without authority to

preside over municipal pre and impose j

The Spokane, Cheney and Deer Park Municipal Courts have been served by District Court
Judges in Spokane County since 1978. It's not known yet how many convictlons might be
Impacted by the court's ruling Thursday.

" 0digps gkt WPdel.icla.us
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RECEIVED
NOV 13 201

OFFICE OF THE

CITY PROSECUTOR

IN THE DISTRICT COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE
CITY OF SPOKANE

CITY OF SPOKANE, | t
: , CaseNo. _BSO\3&

Plaintiff, ' .
_ 'NOTICE OF MOTION ON ISSUE OF
LAW AND OF EXPEDITED HEARING

VS.

'uolu,\.ﬂn/ﬂ AYARS .

Defendarit.

" Public Defender's Office and is held in custody in Spokane. This motion must be

the possible liability to the City.

Judge
~ Presented by: v ‘
| A Lo 91060/11414 11-13-07
KATHERINE S. KNOX BAR NUMBER o DATE
NOTICE OF MOTION ON ISSUE é_ty ¢ Sook Kx;:hglf(ngiﬁf dor's OF
ity of Spokane Public Defender’s Office
OF LAW AND OF EXPEDITED HEARING - P 824 N. Monroe

. The defendant has filed amétion for release based on the November 8,

2007 decision of Division Hii of the Court of Appeals in City of Spokane v. Rothwell

and City of Spokane v. Smith. The defendant is assigned to the City of Spokané '

heard on an expedited basis to protect the defendant’s interest and also to reduce

This motion will be heard on November , 2007 at a.m./p.m.in

's c_ourt'rocm. The motion to ‘expedite' is granted.

Spokane, WA 99201

a _&page ‘ f (0 o (509) 835-5955
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jiN THE DISTRICT COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

CITY OF SPOKANE
CITY OF SPOKANE, :
' No. _ 350136
Plaintiff, . :
o MOTION TO RELEASE BASED
'VS. S “ | ON LACK OF JURISDICTION
_ : BY THE JUDGE WHO ENTERED
Loilg A A | THE SENTENCE AND FOR
' EXPEDITED HEARING '
Defendant. ' :

I. MOTION FOR RELEASE
COMES NOW the defendant by and through Katherine 'S. Knox of the City of

Spokane Pubilic Defenders Office, as to the case number(s) hereln and the

declaration of counsel filed herewnth, and moves this court for an order releasing
the defendant because the sentencing judge lacked jurisdiction at the time of the

sentence. See City of Spokane v. Rothwell, Court of Appeals No. 256316-3-lil, and

City of Spokane v. Smith, Court of Appeals No. 25317-1-lll
| Il. FACTS

' The defendant has be‘e‘n ehérged with a crime under the Sbokane Municipal

Code. The defendant is currently in cuStody at the Spokane County Jail or Geiger

Motlon to Release for KATHY KNOX, Public Defender
CITY OF SPOKANE

Lack of Jurisdiction on &

824 North Monroe
- Expedited Heanng page 2" ﬂf_gﬂkane Washlngton 99201-2110
Page 1of 3 (508) 835-5955
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Corrections Center and serving a sentence where the sentence has been entered

" by a.judge who lacked jurisdiction at the time of the sentence. See City of

S‘pokane v. Rothwell, and City of Spokane v. Smith, Court of Appeals opinion.

The Court of Appeals, Division 11, filed its decision on Thursday, Névember 8,

2007. Even if the City chooses to seek review by the State Supreme Court, which
it has indicated it will, these decisions are final and effective as to cases other than
Mr. Smith's and Mr. Rothwell's unless and until the Supreme Court reverses them.’

Even if the City is granted a stay of the proceedings by an appellate court, that stay

~ will only be effective as to Mr. Rothwell and Mr. Smith, unless the Court of Appeals

extends the stay to other cases. _ »
"Il ARGUMENT & AUTHORITY

1. The 'defendant‘s are not being held pursuant to valid convictions or
commitment orders and must be released immediately.

Upon the conviction of an individual defendant, a court clerk repares a

commitment order as to what the sentence is and how it is to be served. The
judge signs it,_’and the information is transmitted to the Spokane County Jail and

Geiger Correcfions Center. The Court of Appeals invalidated sent_enbes entered

prior to December 31, 2006 in its ruling in City of Spokane v. Rothwell,

and C'itv of Spokane v_Smith,

CrRLJ 7.8(b) sets forth the requirements for reljef from judgment. The
defendants here seek relief under subsections (4) and (5). CrRLJ 7.8(b)(4)
provides that upon motion and such terms as are jﬁst, the court may relieve a party
from a final judgment, order, or proceeding for “(4) the judgment is void; or (5) Any
other re;ason justifying relief from the operation of the judgment:" The rule further

Motion to Release for KATHY KNOX, Public Defender
' CITY OF SPOKANE

Lack o_f Jurisdic.tion on ‘ 824 North Monroe
Expedited Hearing 3 ljpokane, Washington ©9201-2110
Page 2 of 3 Ex. _page of _ (500) 835-5955
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provides that, as to these particular subsections, the motion shall be made within a

reasonable time. When a court lacks personal or subject matter jurisdiction over a

party or controversy, any judgment obtained is void. - Scott v. Goldman, 82 Wn.

App. 1,6, 917 P.2d 131 (1996); Marley v. Dep't of Labor & Indus., 125 Wn.2d 533,

539, 886 P.2d 189 (1994). The rightto challenge jurisdiction cannot be waived

. and may be raised at'any time. Skaqit Surveyors & Eng'rs, L.L.C. v. Friends of

Skagit Cy., 135 Wn.2d 542, 556, 958 P.2d 962 (1998).
Iv.  MOTION FOR EXPEDITED HEARING

If we are correct that the defendant is being wrongfully held on the city case

-at this time, each day that passes lncreases the City of Spokane's liability. We are

filing thesje motions today. We understand that each l_ndlwdual judge wants to hear

. his or her own cases. We ask for a hearing today or tomorrow at the court's

convenience.
CONCLUSION

The defendants are being held on invaiid orders and must be released

immediately upon an expedited hearing.

RESPECTFULLY SUBMITTED this 13th day of November, 2007.

7%\_ d—%ao

KATHERINE S. KNOX, WSBA #91060/11414
City of Spokane Public Defender’s Office
_ Attorney for Defendant

'KATHY KNOX, Public Defender

Motion to Release for _ ' : CITY OF SPOKANE
Lack of Jurisdiction on 824 NFoih Mon:f,e
Expedited Hearing EX page. _g_of ane, Washington 99201-2110
Page 30f3 (509) 835-5955
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'IN'THE DISTRICT COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

CITY OF SPOKANE
CITY OF SPOKANE, .
CaseNo. 5013l
Plaintiff, ' '
DECLARATION OF COUNSEL
vs. IN SUPPORT OF MOTION TO
RELEASE INMATE AND FOR

Aot a3 nS -

Defendant.

EXPEDITED HEARING

DECLARATION

Katherine S. Knox declares, under penalty of perjury of the laws of the

State of Washington, that the following is true and correct:

| am the City Public Defender for the City of Spokane. The defendant

has been assigned to the City Public Defender's Office. We reviewed the

Sheriff's Roster to determine who was in custady on orders that we maintain are

void, under the November 8, 2007 decisibn of Division Il of the Court of Appeals

in Citv of Spokane v. Rothwell and City of Spokane v. Smith. To the best of our

DECLARATION IN SUPPORT OF
MOTION TO RELEASE AND FOR

EXPEDITED HEARING
page

Kathy Knox
City of Spokane Public Defender’s Office
824 N. Monroe
Spokane, WA 99201
of (509) 835-5955
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Attorney for Defendant
Wi lsen. -
d%y e
DECLARATION IN SUPPORT OF Kathy Knox o
. MOTION TO RELEASE AND FOR City of Spﬂkasnzil;ql’lb;}c Defender’s Office
EXPEDITED HEARING | Spokane, WA 99201

ability, the defendant is assigned to the City of Spokane Public Defender’s Office
and is held at the Spokane County Jail or Geiger Corrections Center. This motion
must be heard on an expedited basis to protect the defendant's interest and also

to reduce the possible liability to the City.
Dated this 13th day of November, 2007 and signed at Spokane,

Washfngton. o ,
| | Sk
' KATHERINE S. KNOX,

\WSBA No. 91060/11414
City of Spokane Public Defender’s Office

' (509) 835-5955
. Exg__page_(ﬁ_of_(-_’i_ -
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L._IDENTITY OF RESPONDING PARTY"
COME NOW the Petitioners, Lawrence J - Rothwell and Henry E.
Smith, by and through their éttorney, Breean L. Beggs of the Center for
Justice, and submit the following answer in response to City’s Motion for

Reconsideration.

-IL STATEMENT OF RELIEF REOUESTED

The City 1dent1ﬁed only one issue that they contend the Court '
overlooked or misapprehended pursuant to RAP 12.4(0). City’s 'Motion_.
for Reconsideration at p. 3-4, 6. The City contends that the C.o‘urt
overlooked and misappréhended differences between the municipél court
judge qualification process in Nollete! and Rot.hwel'l“7 that would lead to
Judge Walker havipg color Qf right to adjudicate Mr. Smith and Mr.
Rothwell In municipal court. “The City respelctfull.y suggests that this

conclusion overlooks a fundamental difference in J udge Nollete’s

situation. Id. atp. 3-4. “The City respectfully suggests that this Couft

misapprehended the application of Nollez‘z‘e to this case. Id. atp.'6.
(Clta‘aon omltted)
The City did not identify with particularity any other points of law

or fact that it contends the Court overlooked or misapprehended as

' Nollete v. Chr. istianson, 115 Wn.2d 594 (1990).
2 Clty of Spokane v. Rothwell, Wn App. _, 170 P. 3d 1205 (Div. III 2007)



required by RAP 12.4(c). The following conclusions reached by the Court

-are therefore settled by the Court’s previous opinion and beyond the scope

of this motion:

1y

- .3)

4)

5):

6)

7).

8)

There are no elections in Spokane for'municipal judges per se.
Rothwell at p. 1206. ’

"The interlocal agreement between City of Spokane and Spokane
~County for judicial services ended on December 31, 2004. Id.

Judge Walker from Department 4 was elected in 2002 in a county-
wide, not a city-wide election. Jd. :

The City must strictly cofnply with the statutes governing the
creation of municipal courts and election of municipal court judges
because they implicate the franchise rights of the citizens of

.Spokane. Id. at p. 1207.

RCW 3.46.0.63( 1) and RCW 3.46.070 required that all Spokane
Municipal Court judges be elected by city voters only after being
so designated on the ballot. /. '

“The City of Spokane voters did not elect J udge Walker or any of
the other judges designated to serve a term as a municipal

department.” /d.

Instead, an administrative procedure that is unclear from the record
was used to designate municipal judges. Id.

No municipal court department in Spokane was created in
compliance with RCW 3.46. Id. at p7 1208. '

Petitioners have also not responded anew to the City’s rehashing of

any previous arguments regarding de facto jurisdiction based on cases

cited by the City and the Petitioners in their original briefing since the City



has not identified that as an issue that fhe Court overlooked or
misapprehended in its opinion. Instead, Petitioners direct the Court, if
interested to Petitionér’s reply brief.

The City alsov‘ requested relief outside RAP 12.4(0)3 that the Court " " |
appiy its holdiﬁg in this case to other litigants not before thié éourt \CVGI;I -
though there is no applic;able factual recérd to consider and no party has
briefed the applicable law. City’s Motion for Reconsideration at p. 2.
Petitioners request feli_ef from the City’s continued practice of not properly
citing to the record in its briéﬁng and arguing facts that do not appear. in
the record even if properly cited. These references and related arguments
shouldA be stricken ﬁnﬁl such time as the City complies with the applicable
rules.

II. STATEMENT OF THE FACTS

. Petitioners’ statement of the facts is set forth in the Brief of

Petitioners (11/07/06).

IV. SUMMARY OF ARGUMENT N
The City’s Motion for Reconsideration is'essentially a re-argument
of its previous briefing with unsupported facts outside the record. Instead

of detailing facts in the record or case law that the Court might have

* The Rules of Appellaie Procedure do not appear to contemplate a party’s motion to
clarify a previously published opinion absent a remand from a higher court. State .
Chrisman, 100 Wash.2d 814 (1984).



‘overlooked or misapprehended, the City has cited the same cases it used in
its original brief. Despite the Court’s admonitions at oral argument, the
City has not provided ady actual citations to the record on review and has
added new ev1dence that is outside the record W1thout obtaining
| permission under R.AP 9.11. The only new component that City has
advanced in 1ts motion is that it has substituted the term “Irregular
-selection” for the term “substantial comphance” in its earlier argument for
de Jacto jurisdiction. The Court rejected that contention and the cases
relied upon by the City because the City of Spokene’s entire system was
flawed, not Judge Wélke;’é individual election. Finally, the City’s attempt
to gaina ruling‘ over litigaﬁts not before this Court on potential future -
collateral attacks against convictions is not ripe, nor do-Mr. Rothweﬂ and
Mr. Smith appear to have_sfandin’g to engage in that argument.

V. ARGUMENT"

- A. This Court Did Not Overlook or M1sapprehend Either the F acts or’
Opinions in the Nollette Decision.

This Coﬁrt did not misapprehend or overlook Nolette4 in
concluding that, “Judge Walker did not hold color of right to the office of -
municipal court judge and was therefore without authority to p'reside over

municipal proceedings and impose judgment.” There is nothing in Nollette

* Nollete v. Christianson, 115 Wn.Zd 594 (1990).




_-or any other case that casts doubt on the Court $ conclusron that. “The City
of Spokane voters did not eleot Judge Walker or any of the other judges
designated to serve a term as a municipal department.” City of Spokane v.
Rothwell, __ Wn. App. _;, 170 P.3d 1205, 1208 (Div. III 2007).’ The
City’s argument, that its passage of an ordinance in 1961 that authorized a
municipal court established color of law for any judge purporting to be a
rrlunicipal Judge without strictly complying with the legislature’s
requirements in establishing such a court, lacks any authority.

This Court found that the legislature has since developed a uniﬁed

process for creating a municipal judicial .d.epartmenit and selecting the

judge for that departmenl:, which superseded the two step process in
Nollette. City of Spokane v. Rothwell, Wn App 170 P.3d 1205,
1208 (Drv 111 2007). Nollette was decided under a prior statutory scheme
that first deﬁned the relevant pool of J udoes eholble fora d1str10t court
mumclpal department as being existing district court Judges and then
required that the qualified applicant be formally appointed by the city.
]\lollete v. Christianson, 115 Wn.2d.594, 605 (1990). The Nollette court
held that absent compliance with each required step in the process, neither _
Judge Nollette nor his court had de Jacto authority over the enforéement of
the city’s criminal code. Id. The legislature has since reversed the

process and now requires a city-wide election of a designated municipal



depeﬁmentjudge, who in‘ttlrn hollds‘ feqtﬁsﬁe office as a member of the
district court. RCW 3.46.070. The rule common to Nollette and Rothwell
is that the legislative procedures for the creation of a municipal
deeartment and the selection of its jﬁdges mttst strictly comply with the
statutory pre cedure in place at the time. The difference in procedures two
decades ago has nothing. to do with the requirement to follow those in
place today. |

As described by statute and the Rothwell oplmon a mumc1pal
court department in a city the size of Spokane is created by the deswnatlon
on the ballot of a specific municipal department and an electien by city .
voters only. Id at p 1207. The successful municipal court candidate is
now chosen by City of Spokane voters as a municipal judge and as a
district court judge at the same time.’ 'Judcre Walker was validly elected as
: ra district court Judoe in 2002 but was not elected as a mumclpal court |
Judge There was no 1rreoular1ty in her electlon she was s1mply not
| elected to the municipal court.

The Wastlington Supreme Court recently held tha’t a Judicial
department is not created unless all required steps are fulfilled. Howard
Delaney v. Board of‘Spokane County Commissioners, 161 Wn.2d 249, 255
(2007). Mr. Delaney argued that substantial contpliaﬁce'with the

legislative requirements was sufficient to establish the department for the



purpose of filing to be on the ballot. The legislature had designated a
tenth district court position for Spokane County in RCW 3.34.01 0, the
districting commission had amended its plan to add the tenth department
and the Commissioners had approved the amended districting plan.
' Therefore,- he had a colorable right to run for election for that judicial
d'eperfment even 'though the County Commissioners had not yet approved
funding. Id. at p. 254-255. The Supreme Ceurt held that tenth j_udicial
depal“tment'was not created in fhe absence of strict adherence to the
| legislative procedures, which req‘ui'red.an ordinance funding the position.
Thus, only local legislative action that strictly complies with all the
»stamtory‘requirements for creating a new jgdicial department 1s sufﬁcienf
to crea;te the color of law or right to hold judicial office.

Local legislative actions that do not strictly adhere to‘ the
legislative guidelines for the establishment of district and municipal
judiciai depertments are §oid and do nof bcarry de facioauthoﬂty State v..
Moo:e 73 Wn. App. 805, 813-814 (1994); citing In re Eng, 113 Wn 2d
178 (1989) and Szare v. Canady, 116 Wn.2d 853 (1991) In all three of
these cases the courts rejected the plosecutmc authonty s arguments that
’ they had partially met the requirements to authorize their courts through
legislative action. Instead, the Moore court recogniied that local |

legislative action must strictly comply with the requirements for

10



- specificity in establishing local courts. The City’s contention that partial
compliance creates jurisdiction would always enable municipalities to
avoid legal requirements -and evade the public control of the voters who
.Were intended to provide accountability to judicial offices. Moore at p.
813. ]

The City of Spokane had not fulfilled all requirements for creéting
a valid rﬁuniéipal court department of the district court at.the time that Mr.
Smith and Mr Rothwell were ¢onvicted in Departmeﬁt 4. The legislature®
set out'the following requirements in establishing a valid district court

municipal department in Spokane:

1. An municipal ordinance petitioning for the establishment ofa
specific department(s) at RCW 3.46.040;

2. The designation of a specific municipal department(s) in a district
court plan at RCW 3.46.040, ' . .

3. The designation of a specific municipal department(s) on the ballot
at RCW 3.46.070; and, ‘

4. The élection of a candidate for each designated municipal
department in a city-wide only election at RCW 3.46.063, 070. -

The City of Spokane could not cbmplete any of these requirements
because it refused to speéify individual municipal departments. F ailure to

specify the time and judge for each department may have passed muster in

* The legislature has the exclusive constitutional power to prescribe the jurisdiction of
district and municipal courts. City of Spokane v. County of Spokane, 158 Wn.2d 661, 671
(2006). :
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1961 wheil the first Spokane municipal court ordinance was enacted.
City’s Motion for Reconsiderati'dn at p. 11. Neither it or any successor
ordinances preserited by the City thus far would have passed muster after
thé 1984 amendments to RCW 3.46.046 and 070 that imposed specific
departmental designations, and the 1993 amendment that created RCW

| 3.46.063°s requirer_nenf for elective municipal offices for city’s like
Spokane, that utili_zed more than thirty-five hours of judicial time each
week. Undéi the plain language of these statutes and the principlgs
enunciated in every Washington case that has ruled on validity of courts of
limited jurisdiction that were not created in strict adherence td Iegisldtive
requirements, Department 4 was not a valid Spokané Municipal Court
Department because it was never legally created.

Judge Walker sitting as a District Court ofﬁbeij did not have
jurisdiction to impose judgment on Mr. Smith and Mr. Rothwell becaLse
mumclpal departrnents and mun1c1pa1 courts have exclusive jurisdiction .
over matters arising under city ordinances. City of Spokane v. Coumy of
Spokane, 15 8 Wn.2d 661, 681 (2006) Even though Judge Walker was
validly elected to the District Court in 2002, she had no authority to
adjudicate cases without authouiy as a municipal Judge because, “A
- municipal department shall have exclusive Jurisdiction of matters arising

from ordinances of the city.” RCW 3.46.030 (emphasis added). The

12



City’s argument that Judge Walker’s county-wide election to the position
of District Court Judge gives her authority to adjudicate cases in the
muﬁicipal department without the required city-wide election and
desighation on the ballot is contradicted by the jurisdictional statute and

| the cases that have interpreted it. This is true, independent of any émalysis
in Nollette and/or past practice‘s that have been superseded by the
legislative amendments made to RCW 3.46 in 1984 and 1993 The C1ty of
Spokane and its mumc1pa1 department Judges have ignored those
'amen,dments predictably resulting in its current situation. There was
nothi’ng. overlooked or misépﬁehended by this Court in its previous
analysis and it should not be reconsidered.

B. The Court Should Lift its Stay on the Use of This Opinion and Dechne
the City’s Request to Apply it to Unrelated Partles

* The Court’s rule in Rothwell that any Spokane Municipal Couf’c'
de_partments that did not comply‘with the statutory electien requirements
had no color of right to enforce the Spokane Municipal Code applies to
fpenciing cases upon the date of peblication. A new rule will be apblied
retroactively to al'l cases-which are still on direct review or not yet final.
In the Mm‘terof the Personal Restraz‘nt Petitio‘ﬁ of St. Pierre, 118 Wn.2d:
321,326, 823 P.2d 492, 495 (1992); cz'z‘z’ng,_Grifﬁn ’v. Kentucky, 479 U.S.‘

314,328, 107 S.Ct. 708, 716, 93 L.Ed.2d 649 (1987). The City does not



appear to disagree with this rulé and instead focusas on potential collateral
attacks, which are governed by a different rule. City’a Motion for
Reconsideration at p. 8-10. There is no evidence in the record as to the -
number of Spokane Municipal Court cases that were commenced under

~ the flawed election system and are still pending or Iare on review. Given
_fhe municipal court’s limitation to fnisdemeanor's and speedy. trial rules, it
will be far Ieés than the number of iaeople whose cases have been resolved
and might consider a collateral attack. The City has not cited any legal
baéisf for denying application of the Rothwelf rule to cases currently
pending of on direct review. The Court should therefore lift its stay on

~ publication so that the trial éoﬁrts may correctly apply the new rul‘ev on
pending cases.

A collateral attack to conviction based on the Rothwell rule Would
be based on dlfferent factors and procedures than those applicable to the
part1es“ before this Court and those individuals with current pending cases.
A party niay collaterally attack his or her conviction by filing a personal‘

- restraint petition (PRP) pursuant to Criminal Rules for Courts of Limited
Jurisdiction (CrRLJ) 7.8(b) and the Revised Code of Washington (RCW)
| 10;73.100(5). A collateral attack is “any form of postconviction relief

other than a direct appeal.” RCW 10.73.090. RCW 10.73.100(5) states

® The dicta in Farmer v. Edmonds 27 W App 762, 767 (1980) was hmlted to collateral
attacks; apphcatlon to the pending cases was granted. .

14



that a person may collaterally attack a conviction, outside the one year
time limit specified in RCW 10.73. 090, if “[t]he sentence 1mposed was in
excess of the court’s Jurlsdlctlon ” CrRLJ 7.8(b)(4) allows a court to |
relieve a party from a ﬁnal judgment if the jﬁdgment 1s void.
When asked to apply a new constitutionél rule retroactively to a
case on collateral review, the court will usually balance three factors:
(1) The purpose to be served by the new standards;
(2) The extent of reliance by law enforcement ofﬁclals on
the old standards; : :
(3) The effect on the administration of ; Jjustice of a’
retroactive application of the new standards.
In re the Personal Restraint .Petmon of Gunter, 109 Wn.2d 769, 771 72,
689 P.2d 1074, 1075 (1984); see also; Stovall v. Denno, 338 U.S. 293, .
297, 87 S.Ct. 1967, 1970, 18 E.Ed.2d 1199 (1967)‘
The general rul:: on retroactivity différs where jurisdiction is
questloned because it is a prerequisite for any judicial authonty and
cannot be waived. Srate v. Corrado 78 Wn. App. 612, 615-616 (1995). In’ |

Corrado, ﬂle defendant was convicted of aftempted murder despite the

fact that no valid information had been filed in the Superior Court. He

 raised the issue for the first time on appeal and his conviction was vacated’

~

because without the subject matter jurisdiction conferred by avalid
charging document_, the conviction was void. /d. “The law is well settled

that an order entered without jurisdiction is void.” Id. (citations omitted).

15



There will likely be attempted collateral attacks on Spokane Municipal
Court jurisdiction for prior cases, but the record and argument necessary to
resolve those attacks under the guidance of the court decisions cited above
will first be developed in the trial courts.

The City’s request for adjudication of future collateral attacks by
different parties does not meet the test of a justicable controversy. To-Ro
Trade Shows v. Collins, 144 Wash.2d 403, 411 (2001).

We defined & justicable controversy as “(1) ... an actual, pr‘esent

and existing dispute, or the mature seeds of one, as distinguished

from a possible dormant, hypothetical, speculative, or moot

disagreement, (2) between parties having genuine and opposing

interest, (3) which involves interests that must be direct and

_ substantial, rather than potential, theoretical, abstract or academic,

and (4) a judicial determination of which will be final and

conclusive.” Inherent in these four requirements are the traditional

limiting doctrines of standing, nootness, and ripeness, as well as

the federal case-or-controversy. ' : -
Id. (citations omitted). As the City acknowledged in its moﬁon, there is
| nothing in the appéllate record or the briefing to date that would allow this
Court to decide the merits of any potential future collateral attack on a
municipal court conviction. City’s Motion for Reconsideration at p. 8.
Even if the record was sufﬁcient, Mr. Smith and Mr. Rothwell do not have
a genuine and opposing interest with the City regarding collateral attacks

in this litigation because they are already entitled to full relief in their

- pending action. Most importantly, any advisory opinion by this Court -
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would not be binding on 'partie.s7 who are ‘unrelated to this litigation and
these potential future controversies are not ripe for apﬁéliéte review. The
answer to the City’s question about the rights of other litigants will be
determined in the trial court in the near future and then be ripe for
appellate review on the unique facts and arguments necessary to resolve a

~ collateral attack on a conviction. The City has not offered any reason why

e

streamlined procedures cannot resolve those disputes efficiently and their
request for clarification on matters unrelated to these parties should be
denied.

C. The Court Should Thé Portions of The City’s Brief That Includes Facts
Not in the Appellate Record and Facts Not Properly Cited to the Record.

The record on review does not include mAateriails outside the trial
.cdurt r,ec‘ord unless the Court bf Appeals directs that additio_nal evidence
_be taken. RAP-9.1(a) and 9.11. Th_e City has offered the Affidavit of
Shelly Szambelan, its exhibits and several additi§nal facts in its briefing
on pages 8-10 in the.City’s Motion for Reconsideration. These ‘facts
outside the record on apiaeal are hTelévant and unauthorized under the
rules even if they might have been relevént to the procedural issues of a
iemporary stay. The City is required to file a ser;)arate motion under RAP

~ 9.11 and meet the relevant six part test, including why it would be - »

7 The Commissioners Ruling of November 14, 2007 confirmed that other defendants did
not have standing to be heard in this case. :
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equitable to excuse their failure to bring such a motion earlier’instead of
making a strategic decision to await.this Court’s decision and then make
an additional argument.

The City has not offered any evidence that woﬁld cure the
Jjurisdictional infirmities of its Municipal Court even if the Court were to
allow supplementation at this late date. Generally, cities that are large
_ enough to require more than thirty-five hours of Jjudicial time a week must

utilize elected 'r'nunicipal court judges. RCW 3.46.063 and 3.50.055.
Cities historically assumed reéponsibility for criminal juétice |
activities by enacting municipal criminal codes, employing city
attorneys to prosecute the crimes created by such codes, creating
municipal courts, and erec;ting city jails.

Whatco;n County v. City of Bellingham, 128 Wn.2d 537 (1996). Cities are

responsible for the cost and adrﬁinistration of this criminal justice system,
even if they repéal their criminal codes. Id. at p. 552. The legislature has
_given cities and counties the authority to entcllw into cobperative action in
all areas of government service at RCW 39.34..03 0, including crinﬁnal
justice. However, a city can not use these agreements to relieve it of
v“[A]ny obligation or responsibility imposed upon it by law.” Id. The

Suﬁreme Court has blessed interlocal judicial agreements but has never

ruled that they obviate the need for elected judges for cities fhat would

8 According to their motion, the Supreme Court ruled on the City’s requested change
. ‘and they began a new system six months before oral argument was heard in this case.
City’s Motion for Reconsideration at p. 9.
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otherwise be required to use them. City of Spokane v. Spokane éounly,
158 Wn.2d 661, 672 (2006). Unless, the City’s new interlocal agreement
i@cludes a designatioﬂ of judges for each municipal department and a city-
wide oniy election, it Wiil not be a‘ sufficient remedial measure to confer

- jurisdiction on its courts._Anyva_nalysis of the recent changes to Spokéne’s
Municipal Court should be deferred to parties that have an interest in it
and should not be explored in this appeal. InSteaci, the City’s attempt to
inject new facts into the record with or without perfnis_sion should be

. rejected.

 VL_CONCLUSION

The City has essentially rehashed its original aigum’ent that this.

Court previously rejected in the guise of a motion for reconsideration for
Qverlobked or misapprehended iésues. Instead of idéntifying‘ or analyzing ,
traditional grounds for reconsideratiqn, they héve cited to the same cases,
made‘the samé arguments,and mérely substituted the phfase “irregular
selecﬁog” for “substantial éOmpIiance.” The Cou;f shbuld also rej'ect
again the City’s failure to properly cite to the record ahd strike th¢ vélﬁme
of new evidence the City has injected into its brief. Finally, the parties

: befor§ this Court have no standing to argue the vaHdity of collateral

~ attacks on unrelated municipal department judgments, and both the record

and briefing are incomplete. There is nothing in the Court’s previous
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opinion that will prevent the City from making its arguments in the trial .
court, nor ‘would any revision of this op.inion be binding' on another party
. not before this Couft, who seek to make an argument similar to M1
Rbthwell and Mr Smith.

DATED this 17th day of December, 2007.

* Regpectfully submitted, N

“Bréean L. Beggs

- WSBA #20795 ,
Attorney for Petitioners
.Center For Justice '
35 W. Main, Suite 300

- Spokane, WA 99201
(509) 835-5211




- CERTIFICATE OF sﬁRVICE
Pursuant to RAP 18.5‘ and CR 5(b)(1), I certify I am not a party to
this acﬁon, I'am competent to testify therein, and I caused to be delivered -
‘a true and correct copy of the foregoing Reply .Brief' of Petitioners to
~ Michelle Szambelan, Acting Sp'okane City Prosecutor, 909 W. Mallon,
Spokane, WA 99201, at or before the time of filing.
- I certify under benalty of perjury under the laws of the étate of

Washington that the foregoing is true and correct.

Dated this 17" day of December, 2007. .
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COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

CITY OF SPOKANE, 3
: No. 25316-3-II1
Respondent, (consolidated with
' No. 25317-1-111)

v.
ORDER DENYING

MOTION FOR RECONSIDERATION,
GRANTING MOTION TO STRIKE
REFERENCES TO FACTS OUTSIDE
THE RECORD, AND DENYING
MOTION TO LIFT STAY

LAWRENCE J. ROTHWELL and
HENRY E. SMITH,

vvvvvvvvvvv

Petiﬁoners.

RN

THE COURT has read anci considered the folléwing pleadings:

(1) Respondent’s Motion for Reconsideration and the I;etitibners’ Answer to the City’s
Motion for Reconsideration, |

| (2) Petitioners’ Motion to Strike References to Facts Qutside the Reco’rd, and

(3) Respondent’s Objection to Uﬁtimely Mbtion to Modify Commissioner’s Ruling and

Petitioners’ Reply Brief, |
The couﬁ has also revie.wed.and considered the declarations filed as part of these

niot'ions, Iesponses, aﬁd objections, and is fully informed of the positions of the parties and the
reasons therefbfe. L |

NOW, THEREFORE,



No. 25316-3-111, 25317-1-III -
City of Spokane v. Rothwell & Smith

IT IS ORDERED (1) the Respondent’s Motion for Reconsideration bf this court’s
decision of Novc;mber 3, 2007, is denied, (2) the Petitioners’ .Motion to Strike‘ References to -
Facts Outside the Record is granted, and' (3) the Petitioners’ mption to lift the stay of execution
of the. court’s opinion is denie.d.

DATED: January 17, 2008

'FOR THE COURT:

. - DENNIS J.SWEENEY :’
;o ‘Chief Judge ‘ /




