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A. ASSIGNMENTS OF ERROR

1. The lower court erred by refﬁsing to interpret the plain
words of RCW 46.61.5055 and by not applymg the
definitions provided in the statute.

2. The lower court erred by concluding RCW 46.61.5055 does
not calculate a mandatory minimum DUI sentence by
including all “prior offenses within seven years” and by
specifically excluding from consideration the grant of a
Deferred Prosecution upon a DUI and a conviction for
Reckless Driving when reduced from a charge of DUL

B.. STATEMENT OF THE CASE

Jesus Quezada was’ charged With“the cﬁme of Dri‘ving
Undér The Inﬂueﬁce (DU én December 9, 2002." ~Quezada
entered into a Deferred Pro’secutioh (DP) .for this DUI on June 15,
2003.2 Quesada later pieaded guilty Ito a DUI amended to a
3

Reckless Driving for a May 9, 2005 offense.

committed a DWLS 3 offense on May 12, 2005 which he

admitted.* On November 6, 2005, Quesada’s DP was rev.ovkéd.

CP12. — © - e e e
CP4-5. ‘

CP 21.

CP 21.

oW B

Quesada also



based upon his admission to multiple‘ violations of his DP
agreement and prior failures.’
Quezada’s latest --available. criminal history establishéd he
had a 2001 DUI conviction, the 2003 grant of a DP upon his 2002/
DUI, andlthe_ 2005 Reckless Dﬂving/DUI conv.iction. ® The court -
fouﬁd the alcohol level in this DUI was over .15 BAC.7 | The City
recbmmendéd the mandatory minimum sentence under the “two or -
more’f prior DUI offenses sﬁbséction of RCW 46.61.5055(3)(b) for "
| -aDUI with a .15 Breath Alcohol Content (BAC)‘ or higher.®
| The sentencing courf refused to consider any event after
| December 9, 2602;the date Quezada-_ Was arrested in this case.
On thaf reasoning, the court concluded Quezada oniy had one

“prior offense”, the 2001 DUI conviction.”

The prosecutor noted
the mandatory minimum sentence for such a sentence is 45 days
jail and 90 days EI-]ZM, with mandatory conditions. RP 11. The

coui't refused to impose any jail and sentenced Quezada to 120

days Electronic Home Monitoring. RP 7.

s CP 21, 27.

CCSCP21,25. T T T e e

7 CP 30.
° CP 26.
* CP 26, 28.



The City dppealed the s\entence, alleging the court erred in
its intg:rpretation ‘of RCW 46.61.5055 and in ’converting mandatbry
jail inté electronic home detention.'® The RALJ court concluded
the trial cdurt properly determined Quesada’s méndatory
sentenc.e.11 The RALJ court reversed the conversion of inandatory
~ jail into electronic detention.I% Discretionary review wés granted
to examine the calculation of Quesada’s mandatory sentenc‘:e.13
Quezada d1d not cross-appeal the RALJ court’s ‘opim'on that the
'sentencing court enlredrr in failing to impose mandatory jail by
converting mandatory jail into electronic home monitoring.

C. ARGUMENT.

Apglication of a statute to determinc sentencing is a legal
issue.'"* The court of appeals reviews legal issues de novo." / o

In interpreting a- statute, the court’s inquiry always B,egins
with the plain language of the statu1;e.16 If the statutory languégev is

unambiguous, the court relies solely upon the statutory language in

 CP 15-19.
12 CP 57-59, May 31, 2006 Decision on RALJ Appeal
12 CP 57-59, May 31, 2006 Decision on RALJ Appeal
2 -CP 65-67."
14 State v. Porter, 133 Wn. 2d 177,942 P.2d 974 (1997)
¥ City ofBeZZevue v. Jacke, 96 Wn. App. 209, 211, 978 P. 2d 1116 (1999)



construing the statute."”
RCW 46.61.5055(1) sets out the base penalty when the

current offense is for driving under the influence'® or for being in

actual physical control of a vehicle while under the influence"’.

RCW 46.61.5055(2) and (3) increase the base penalty if a person .
has had a conviction for one or mgre specific offenses in the last
seven §ears.2° RCW 46.61.5055 requires the court to detél;mine ,
the guilt of the defendant and the existence of prior offensés before

21

imposing sentence.”” A person with two or more “prior offenses

within seven years” and a BAC of .15 or higher shall be punished
by imprisonment for not less than one hundred twenty days and

one hundred fifty days of eléectrom'c home monitoring.”* The .

”23 7:24 ’

statute defines both “prlor offense and ‘within seven years

A “prior offense” is defined as one of the spebiﬁc offenses

16 State v. Chrzstensen 153 Wn.2d 186, 102 P.3d 789 (2004)(recon.

denied).

17 State v. Roggenkamp, 153 Wn. 2d 614, 106 P. 3d 196 (2005).
* RCW 46.61.502 (elements of DUI).

19 RCW 46.61.504 (elements of Physical Control DUI).

20 State v. Deman, 107 Wn.App. 98, 26 P.3d 296 (2001).

21 Ciy of Richland v. Michel, 89 Wn. App. 764,950 P.2d 10(1998).~ —
22 RCW 46.61.5055(3)(b) (2005-06 Supp.)

2 RCW 46.61.5055(12)(a) (2005-06 Supp.).
2 RCW 46.61.5055(12)(b) (2005-06 Supp.).



listed in the statute.?’ The list includes conviction for DUI,

| conviction for Reckless Driving when amended from DUI, and the

prior grant of a‘Deferred Prosecution for DUP?®. Quesada had each

of these “prior offenses” on the date of his sentencing in this case.
“In order for such prior offense to coﬁnt as a sentencing

enhancement, it must be v“within éeven years”. The statute defines

“within seven years” to mean that the arrest or grant of the DP for

" each “prior offense” occurred within seven years of the arrest for

the offense for which he is'.being sentenced.”’ In other words, prior -
offenses “wash-out” seven years after the arrest/DP-grant for

purposes of mandatory sentencing. The concept of & “wash-out”

. provision in sentencing is not novel. Our legislature has employeci

the device for mandatory sentencing for decades and our court has
many times considered the issue.”® Our courts have consistently

interpreted “wash-out” provi’sions plainly and in accord with the

25 RCW 46.61.5055(12)(a, b) (2005-06 Supp.).

2 City of Kent v. Jenkins, 99 Wn. App. 287,290, 992 P.2d 1045 (2000)

(grant of deferred prosecytion tnggers its treatment as “prior offense”
under RCW 46.61.5055). :

27 RCW 46.61.5055(12)(b) (2005-06 Supp.) -
28 See e.g. State v. Hall, 45 Wn. App. 766, 728 P.2d 616 (1986) (Under

RCW 9.94A. 360(12) class C felony washes-out after five consecutive
crime-free years).



purpose of the statute.””

Applied heréin, a sentencing court must coﬁsider every
conviction and e\}ery, grant of a DP to determine- whether
Quezada’s offenses match those listed as “prior. offenses”.
Quezada’s prior offenses are the 2001 DUI conviction, the 2003
grant of a DP for-DUI,30 and a 2005 Reckiess Driving amended
from DUi conviction.. These “pﬁor offenses” were' all “within
seven years” of his arrest for this 2602 DUI case. AQues‘ada’s 2001
DUl conviction washes-out seven years after he was aﬁested, in
2008. His 2003 grant of a DP washes-out seven yéars after it was
granted, in .2010. The 2005 Reckless Dﬁving conviction washes-
out Aseven years after his arrest, in 2012. Acéordingly, each of the
three “prior offenses within seven years” should have been
considered in calculating Quézadé’s mandatory sentence. Quesada
sh8u1ci have been sentenced as a person with “two or more prior
offenses”. g

Contrary to the definition imposed by the legislature, the

2 State v. Deman, 107 Wn. App. 98, 102, 26 P.3d 296 (2001) (Court
-assumes the legislature means exactly what it says). — -

3¢ City of Kent v. Jenkins, 99 Wn. App. 287, 291, 992 P.2d 1045
(2000)(Grant of DP triggers its treatment as “pnor offense” under RCW
46.61.5055.



RALJ court narrowed the deﬁniti.on of “prior offenses” based upon
a dictionary definition of “prior offenses”. The lower court
fequired that “the arrest for the prior offenée preceded in time the
arrest for the current offense”*® In redefining the terms of the
stafuté, the RALJ court effectively rewrote the sentencing statute.
Our court has consistently held that statutory deﬁnitionsl are
con‘[rolling.v33 The lower court’s dictionary definition contradicts |
the legislative definition requiring iny- that a “prior offense” musf,
bé ra “cdnviction” or “gré.nt of a deferred prbsecution” for certain
listed crimes. A term whose statutory | deﬁnition declares its
meaning Ahécessarily excludes any meaning that is not. stated.**
Where the iegislature listé the éonditions that apply, it implies the
exclusion of those not listed.* |
By_adding a new time restriction into the méaning of “prio\r

offense”, the lower court’s iﬁterpretation also contradicts the

31 RCW 46.61.5055(12)(v)(2005-06 Supp.).

32 CP 57-59; Decision on RALJ at page 2.

% Fraternal Order of Eagles, Tenino Aeirie No. 564 v. Gmnd Aeirie of
Fraternal Order of Eagles, 148 Wn.2d 224, 59 P.3d 655 (2002) cert.
‘denied 123 S.Ct. 2221, 538 U.S. 1057, 155 L.Ed.2d 1107.

-3¢ Statev. Leek; 26 Wn.-App: 651, 614 P.2d 209 rev.-den. 94 Wn.2d 1022~ - - - —-

(1980).



legislative definition of “within seven years”. Under the legiélative'
definition, the only legislative requirement was that arrests/DP-

grants for prior offenses be “within seven years” of the arrest for

the current case. A dictionary definition of “within” means “inside

the limits or extent in time, degree, or distatr_lce"’.36 “Within” means

anytimé before, during, or after a specified time periOd.37; In
construing statutes, courts refrains from addin'g to or subtracting

from the language of a statute.?g Contrary to well established N
Washington law, tile lower court rewrote the DUI sentending

statute,. ;
In interpreting arstaﬁfﬁtory term the court should take into
consideration the meaning naturally attaching to them fI'Ol’l;l the
conteit, and adopf the sense of the words which best haﬁnomze;
Wi%h thé': context.”’ Herein, the legislature defined “brior offense” .

‘in the context of sentencing. In context, a “prior offense” must

occur prior to sentencing—not other offenses.
f .

35 In re Hopkins, 137 Wn.2d 897, 976 P.2d 616 (1999)(where a statute
specifically designates the things upon which it operates, there is an
inference that the legislature intended all omissions).

- 3 The American Heritage Dictionary of the English Language (4™ed. -~~~ - - - -

2004). A
37 Glenn v. Garrett, 84 S.W.2d 515,516 (Tex. Civ. App. 1935). .
38 Millay v. Cam, 135 Wn.2d 193, 955 P.2d 791 (1998).



The lower court’s interpretation also fails to consider the
effect of RCW 46.61.513, presqribing procedures in DUI
sentencing.40 Statutes are to be constrl_led‘ as a whole, considéring
all provisions in relation to each other and giving effect to each
pIOViSiOIl.41 RCW 46.61.513 pfovides the sentencing court with
expﬁcit DUI sentencing instructions. - The cdurt is reciuired to
veﬁfy the defendant’s criminal records imfnediatély before the
: coﬁrt 01”rders a sentence fof any DUI and enter ﬁndmgs based upon
this his"cory.42 The history the court must revie§v “shall include all
previoué convicﬁons and orders of deferred prosecﬁtion, as
reported through ‘thie | judicial information 'system, or otherwise
| 'avai‘lable to the -court o‘r’ prosecutor,” and records from the
depaﬁment of licensing. The court is directed to review the most
recent criminal history availabié at séntenc;ing, vrequiring history
geherated not more than one-working-day before séﬁtencing but
allowing history generated not more thag seven—cale;fldar-days fc;r

previous acfs of those courts not operating fully within the court’s

39 State v. Roggenkamp, 153 Wn.2d 614, 106 P.3d 196 (2005). "

- %0 Hunter v.-Dept. of Labor & Industries; 19-Wn-App. 473, 576 P.2d 69; -~ —
. rev. denied 90 Wn.2d 1022 (1978)(trial court under duty to notice and

consider all applicable statutes).
*1 State v. Merritt, 91 Wn. App. 969, 961 P.2d 958 (1998).



v

judicial information system.” Unlike sentencing for other

misdemeanor crimes, the legislature imposed mandatory
‘sentencing. for DUI offenses and imposed mandatory procedures to
effect that sentencing scheme. We presurﬁe the legislature did not
engage in an unnecessary or meaningless act. *

The court of api)eals assumes th\e législature did not intend
an absurd result and Will'constrlie statutes accordingly to effect
legislative intent.* Offenders with pﬁor serious traffic offenses are

consistently targeted for enhanced punishment by our legislature

because such offenses are a logical measure of culpability.*® Over

- the years ‘the legislature exﬁanded the scope and effect of “prior.

offenses” in DUI sentencing on numerous occasions.”” Under the

‘newest sentencing amendments, DUI offenders with four or more

2 RCW 46.61.513(1)

2 RCW 46.61.513(3)

s State v. McCullum, 98 Wn.2d 484, 494, 656 P.2d 1064 (1983).
ss State v. J.P., 149 Wn.2d 444, 69 P.3d 318 (2003).

%' In re Williams, 111 Wn.2d 353, 358, 759 P.2d 436 (1988) citing

Sentencing Guidelines Commission, Report to the Legislature 12 (Jan.

1983); D. Boerner §5.6(a), at 5-7 to 5-8.

~47 E.g. Laws 1997, ch. 229 §11 (extending length of license revocation); ~ -~ — -~ - - -
Laws 1998, ch. 206, §1 (requiring defendant pay for EHM monitoring and
‘extending lengths of mandatory EHM); Laws 1999, ch. 274, §6 (extending

from 5 years to 7 years the wash-out for prior offenses).

10



“prior offenses within ten years” become felony lei/el offenses.*®
Contrai’y to the stated intent of these statutes and sentence
enhancements in generill, the lower courts iniplied a chronologicai
ordering of offenses that minimizes penalties for repeat offenders.
Essentially, the courts numbered each incident in the order in
Which it was conirriitted and sentenced based upon the order in
whioli the crime Was committed—not the order in which he is
convicted. Under the‘ trial court’s s.e'ntoncin.g" method, if the
defendant is being sentenced. upon the chronological “first”
offense, he must be sentenced as a first-time offender—ii’respective
‘ | of new cons/ictions or liie"_ferred 'proseoutions since hlS arrest. The
trial court’s sentencing results inight seem tenable assuming each
DUI charge eventually results in a DUI 'conviction. Essentially, a
“no-harm .n'o-foul” intefpretation because the defendant will
eventually be convic‘ieci of each“DUI chargod and responsible i’or
the. mandatory sentence in each case. That assumption is flawed
since state—v&iide statistics for DUI dispositions deriaonstrate that

less than half of all DUI charges result in a conviction for DUL*

- If the defendant is not convicted of a DUJ, the mandatoryseritence

s Ch. 73, Laws of 2006. Effective July 1, 2007.

11



enhancements under RCW 46.61.5055 do not apply. The lower
couﬁ’s “no-harm no-foul” method also fails to account for the
effect of delays in their sentencing scheme. For example, under the
10§vér court’s reasoning a defendant who commits three separate
DUI offenses in each of three.consecuti_ve‘ months may completely
evade any rﬁandatory enhancement by simply pleaaing guilty in '
reverse order to his arresfs. By pleadirig in reverse order, the
defendant is' élWays é “first-time offender” under the trial court’s
sentencing method because every conviction on his recofd is for a
crime that océurred after the crime for which he is béing sentenced‘.
Contrary to the plain térms of the sentencing st;tute and the intent
of legislature, mandatory enhancemcnté for repeat offenders aré
compromised by the lower court’s interpretation.

Quesada’s ‘circumstance = illuminates anOthér absurd
-c,'onsequen‘ce of the lower court’s int’erpret_ation. RCW 10.05.100
requires revocation of a DP upon subsequent conviction for any
' “similar offense”. Because RCW 46.61.5(_)55(12)(a) lists a DUI

]

reduced to Reckless Driving as a prior'offense worthy of enhanced

_ punishment, it is logically a similar offense. Under RCW

’

** www.courts.wa.gov/caseload (annual DUI summary).

12



10.05.100, the trial court herein was cpmpelled to revoke
Quesada’s DP based upon his 2005 DUI reduced to a Reckless
Driving conviction. f)espite the fact Quezada’s 2005 Reckless
Driving offense compelled this DUI sentencing, the lower court’s
B sentencing scheme excludes the fact of his 2005 Reckless Driving
from Quezada’s mandatciry sentence. Instructed by one provisinn
that Quezada’s Reckless Driving conviction warrants enhancement
anci compelled by another prgvision to rnvoke Quezada’s DP baéed
upon that new Reckless conviction; it defies reanon to ccinclude a
rielated pfovision instructé the .cblurt. to ignore that same Reckless
Driving ;onviction for mandatory sentencing purposes.

The lower court’s interpretation is contrary to“' the piain words of
‘the relevant statutes and the stated intent of the legislature. By
’ 'sentencing defendants consistent With‘. the vplain terins of RCW

46.61.5055 .and related statutes, the intent of the legislation is

effected and irrational anomalies are avoided.

13



D.  CONCLUSION

We respectfully request the Court of Appeals vacate
Quesada’s DUI sentence and remand for resentencing consistent
‘with a DUI offendef wifh two or moré prior offenses under RCW
46.61.5055(3)(b) and consisteﬁt Witﬁ the RALJ opinion reversing

the imposition of EHM in lieu of mandatory jail.

DATED THIS 20th day of October, 2006.

~

‘SEATTLE CITY ATTORNEY’S OFFICE
THOMAS A. CARR, CITY ATTORNEY

Respectfully,

M B
)/OS%G/ARCIA WSAB #24322

Assistant Clty Attorney

14



APPENDIX
RCW 46.61.5055 (2005-06 Supp.)

- RCW 46.61.513
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