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I. INTRODUCTION

In May 2001, Chad and Heather Thompson sued Paul V. Hanson,
Inc., a corporation engaged in the business of homebuilding, and its owner
Paul Hanson and his wife Jeannine individually, alleging breach of a real
estate purchase and sale agreement. In December 2003, the court entered
judgment for $68,598.60 against the corporation, but entered no judgment
against the Hansons in their personal capacities.

In 2004, the Thompsons filed this action seeking personal liability
against the Hansons under Washington’s Uniform Fraudulent Transfer Act
(UFTA) arising out of a September 13, 2000, refinancing of corporate debt
on two subdivision lots that occurred eight months before the Thompsons
filed their first suit. In order to convert construction financing to
permanent financing, the Hansons borrowed on the permanent loans and
took title to the two lots in their own name, and the corporation was
relieved of $330,000 worth of construction debt.

After a bench trial, the trial court concluded that the refinancing
was not done with actual intent to hinder, delay, or defraud any creditors,
but concluded that the transaction nevertheless violated the constructive
fraud provisions of the UFTA and entered a judgment against the Hansons
persoﬁally for $89,129.41. The trial court refused to offset the amount of

the judgment by the amount of value received by the corporation.



II. ASSIGNMENTS OF ERROR

1. The trial court erred in denying the Hansons’ motion for
offset under RCW 19.40.081(d).

2. The trial court erred as a matter of law by entering a
personal judgment against transferees absent evidence of actual intent to
defraud, in contravention of the holding of Park Hill Corp. v. Don Sharp,
Inc., 60 Wn. App. 283 (1991).

3. The trial court erred in finding that the Corporation was, at
the time of the transfer, routinely not paying its debts when they were due.
(Finding of Fact No. 12.) _

4. The trial court erred in concluding that, at the ‘time of the
transfer, the Corporation’s unencumbered assets were unreasonably small
in relation to its business activities. (Conclusion of Law No. 3.)

5. The trial court erred in concluding that the Corporation was
insolvent on September 13, 2000. (Conclusion of Law No. 4.)

6. The trial court erred in concluding that the September 13,
2000 transfer violated RCW 19.40.041(a)(2). (Conclusion of Law No. 6.)

7. The trial court erred in placing a burden on the Hansons to
demonstrate the necessity of the transfer. (Finding of Fact No. 7.)

8. The trial court erred in admitting, over objection, irrelevant
evidence of the corporation’s financial status well after September 13,

2000, the date of the transfer in question.



ISSUES RELATED TO ASSIGNMENTS OF ERROR

The Hansons’ assignments of error generally fall into two
categories. The first category is concerned with the legal issue of whether
a judgment can be entered against a transferee that had no actual intent to
defraud, hinder or delay a creditor, and if so, whether an offset for the
amount of value given is available. (Assignments of Error Nos. 1-2.)

The second category is concerned with whether the trial court’s
finding of constructive fraud under the UFTA is supported by substantial
admissible evidence in the record. (Assignments of Error Nos. 3-8.)
These assignments of error present the following issues:

1. Does this Court’s holding in Park Hill Corp. v. Don Sharp,
Inc., 60 Wn. App 283 (1991), preclude the entry of a judgment against a
transferee that had no actual intent to hinder, delay, or defraud a creditor?
(Assignment of Error No. 2.)

2. If the holding in Park Hill does not preclude the entry of a
judgment against a transferee with no intent to defraud a creditor, does the
UFTA allow that same transferee to offset the judgment amount against
the amount of value given for the transfer? (Assignment of Error No. 1.)

3. RCW 19.40.021(b) creates a presumption of insolvency for
a debtor who is generally not paying its debts when they become due.
This section also defines “debt” as only unsecured debt. Can a

presumption of insolvency arise either from the nonpayment of secured



debts, or from events that occurred after the transfer that is alleged to have
violated the UFTA? (Assignment of Error No. 3.)

4. Does substantial evidence support the trial court’s findings
that the transfer on September 13, 2000, was constructively fraudulent,
that the corporation was insolvent on that date, and that it had insufficient
remaining assets in relation to its business on that date, where the evidence
established that on the date of the transfer the Corporation’s
unencumbered assets exceeded its unsecured debts? (Assignments of
Error Nos. 3-6.)

5. Where the court found no actual intent to defraud, did the
court improperly impose on Defendants a burden of proof not required by
the UFTA to nevertheless demonstrate that the conveyance was
“necessary” to refinance the properties at issue? (Assignment of Error
No. 7.)

7. In a suit alleging that a fraudulent transfer occurred on
September 13, 2000, is evidence of the debtor’s financial situation in the
months and years affer the date of the transfer admissible? (Assignment
of Error No. 8.)

III. STATEMENT OF THE CASE
Paul Hanson has been a builder for over 30 years.' For much of

that time, he has done that work as the self-employed owner of Paul V.

' RP (March 21, 2006), p. 121.



Hanson, Inc. (the “Corpora‘cion”).2 His wife, Jeannine, is a Montessori
school teacher with no involvement in the Corporation’s business.” In
1998, the Corporation began developing several lots in a subdivision
known as Lakeland Hills, which is where the story begins.
1998
3/19/1998. The Corporation acquired from Mark and Terry
Luellen six lots in the Lakeland Hills subdivision in Auburn, Washington:
Lots 63, 64, 65, 66, 68, and 69. The Corporation borrowed between
$150,000 and $157,200 on each lot, and secured each loan with a separate
deed of trust on each lot.*
1999
3/13/1999. A year after the Corporation purchased the six lots,
Chad and Heather Thompson entered into a purchase and sale agreement
with the Corporation for a house to be built on Lakeland Hills Lot 62,
which was not one of the original six lots purchased by the Corporation,
but for which the Corporation owned an option to purchase.’
4/5/1999. The Corporation sold Lot 63 to Weidenbach for

$208,752. The Corporation thus owned the net proceeds of this sale and

2qd.

3 RP (March 22, 2006), p. 60.

* Exhibits 10-17; RP (March 21, 2006), pp. 124-25.
5 RP (March 21, 2006), p. 127; Ex. 2.



five other Lakeland Hills lots (63, 64, 65, 66, 68, and 69), in addition to
other assets.®

4/8/1999. The Corporation sold Lot 65 to Yamomoto for
$204,500. The Corporation thus owned the net proceeds of this sale and
four other Lakeland Hills lots (63, 64, 65, 66, 68, and 69), in addition to
other assets.”

6/29/1999. The Corporation sold Lot 64 to Nuttall for $202,500.
The Corporation thus owned the net proceeds of this sale and three other
Lakeland Hills lots (63;-645:-65, 66, 68, and 69), in addition to other
assets.®

9/30/1999. The Corporation obtained Lot 62 (the lot subject to
Plaintiffs’ contract) from Jerry and Barbara Kelly. The Corporation
secured a loan of $158,000 with a deed of trust‘on Lot 62. Thus, at this
time, the Corporation had four Lakeland Hills lots (62, 63;-64;-65; 66, 68,
and 69), in addition to other assets.’

2000

7/6/2000. The Hansons apply for a loan to be secured by Lots 66

and 68.  The purpose of the loan is to convert the Corporation’s

S RP (March 21, 2006), pp. 126-27; Bx. 17.
7RP (March 21, 2006), pp. 126-27; Ex. 18.
8 RP (March 21, 2006), pp. 126-27; Ex. 19.
 RP (March 21, 2006), pp. 127-28; Exs. 20-21.



construction financing, which was coming due, to conventional financing.
Mortgage broker Peter Carrington facilitated the applications and testified
that in order to convert the construction financing to conventional
financing, the lenders required the Hansons take out the loans in their
name, rather than in the name of the Corporation, and this required the two
lots be conveyed from the Corporation to the Hansons.'?

7/31/2000. The Thompsons signed closing documents for their
purchase of Lot 62, but the Corporation refused to close because it
claimed it was owed additional money.""

8/2000. Sometime in August 2000, Mr. Hanson met
Ms. Thompson at Seattle’s Best Coffee to discuss putting the transaction
for Lot 62 back on track and also to discuss the Corporation’s claim for
unpaid rent against the Thompsons, who were renting the house on Lot 69
from the Corporation, and the Thompsons’ claim for return of their
$15,000 construction deposit. As a result of that meeting, Ms. Thompson
believed they had reached a resolution, and the Thompsons never
threatened suit during this time."?

9/13/2000. This is the all-important date for this case. On this

date, in conjunction with the refinance on Lots 66 and 68, the Corporation

1 RP (March 21, 2006), pp. 38—44.
1 gx. 2.

12 RP (March 21, 2006), pp. 15, 25-27, 30-31, 133-136; RP (March 22, 2006), pp. 48—
53.



conveyed Lots 66 and 68 to Paul and Jeannine Hanson, as required by
their lender. As a result, the Corporation’s debt of over $330,000 owed to
Timberland Savings on these two lots, as well as other secured debts in the
form of tax liens and judgment liens, were satisfied and the new financing
obligations on these two Lots — amounting to over $365,000 — were
assumed by the Hansons personally. The funding of the loan on Lot 68
occurred on this date, while the loan on Lot 66 closed several months later
in March 2001. As a result of this refinancing, the Corporation was
relieved of over $330,000 in mortgage debt and still owned two Lakeland
Hills lots (62, 63;-64:-65;-66;-68, and 69), in addition to other assets."

11/9/2000. The Corporation sold Lot 62, the lot the Thompsons
had attempted to buy, to Tipper for $235,000. The Corporation thus had
the proceeds of this sale and one other Lakeland Hills lot, Lot 69 (62;-63;
64-65,66-6%-and 69), in addition to other assets.'*

2001

5/11/2001. Over nine months after their claim arose, and over
seven months after the refinancing transfer of Lots 66 and 68 from the
Corporation to the Hansons, the Thompsons sued the Corporation and the
Hansons over Lot 62 in Cause No. 01-2-13252-1KNT (Thompson v.

Paul v. Hanson, Inc., et al). At this time, the Corporation still owned

1 Bxs. 3, 4, 5; RP (March 21, 2006), pp. 38-44, 130-138.
1 Ex. 22; RP (March 21, 2006), pp. 138-39.



Lot 69, yet the Thompsons took no steps to seek a pre-judgment writ of
attachment against Lot 69 to secure their claim. Although they also
asserted their claim against the Hansons personally in that action,
Plaintiffs took no action to seek attachment of either Lot 66 or 68."

6/2001. The Corporation receives an offer of $1.5 million for
Blueberry Farm, a 20-10‘[ subdivision the Corporation was developing in
Kent. At the time, the Blueberry Farm property had secured debt against
it of $885,000, as well as a construction lien of $85,057. The Corporation
had owned Blueberry Farm on September 13, 2000, the date of the transfer
at issue. '

12/13/01. Seven months after the Thompsons filed their
complaint, the Corporation sold Lot 69, its last Lakeland Hills lot, to
Windsor for $208,900. During these seven months, Plaintiffs took no
steps to obtain a pre-judgment attachment of Lot 69, or any other assets of
the Corporation. It was only as of this date — now 15 months after the
refinancing transfer of Lots 66 and 68 from the Corporation to the

Hansons — that the Corporation had finally sold off all of the Lakeland

Hills lots.!”

15 Ex. 2; RP (March 21, 2006), pp. 31-32; 155-56.
16 RP (March 21, 2006), pp. 144-49.
17 Ex. 23; RP (March 21, 2006), pp. 31-32; 155-59.



2003

3/13/2003. The Hansons were unable to sell or obtain a sufficient
rental for Lot 68, and it was foreclosed nonjudicially and conveyed by
trustee’s deed to the lender.'®

12/23/2003. The trial court in Cause No. 01-2-13252-1KNT
(Thompson v. Paul V. Hanson, Inc., et al.) entered judgment for
$68,598.60 against the Corporation in finding that the Corporation
breached its contract on July 31, 2000, by failing to convey Lot 62 to the
Thompsons. Mr. Hanson tried the case pro se. The Court ruled the
Hansons were not personally liable and did not enter judgment on the |

Thompsons’ claims against the Hansons. "

2004
3/26/2004. Plaintiffs initiated this lawsuit (Cause No. 04-2-30631-
1KNT), alleging that the three-and-a-half-year-old September 13, 2000,
conveyance of Lots 66 and 68 from the Corporation to the Hansons
violated the UFTA.? At the time, Lot 66 was still owned by the Hansons
and a sale of Lot 66 from the Hansons to Larry Claunch was pending.
Plaintiffs made no attempt to file a lis pendens or obtain a prejudgment

writ of attachment against Lot 66.2

'8 Bx. 24; RP (March 21, 2006), pp. 159-60.

9 Exs. 1-2.; RP (March 21, 2006), pp. 122-24.
20 CP 1-6.

21 Ex. 9; RP (March 21, 2006), pp. 162-63.
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4/23/04. The Hansons sold Lot 66 to Claunch for $238,500.%
2006

3/21-22/2006. The parties tried this case before the Honorable
Chris Washington. Five witnesses testified: Mr. and Mrs. Hanson,
Mr. and Mrs. Thompson, and Peter Carrington, the mortgage broker.
Mr. Hanson testified that the Corporation’s unencumbered assets on
September 13, 2006, totaled $378,500, consisting of the following:
(1) Lot 62; (2) Lot 69; (3) a custom construction contract on Lot 61 with a
contract price of $147,000; (4) Blueberry Farm; (5) cash on hand; and
(6) equipment.23 Mr. Hanson testified that the only unsecured debts of the
Corporation on September 13, 2000, were outstanding bills for the
development of Lot 62 in the amount of approximately $15,000. All other
debts of the Corporation were secured.”* At the time of the transfer, Lots
66 and 68 had a tax lien for unpaid property taxes for 1998-2000, and
judgment liens totaling less than $5,000.2° These liens were satisfied as
part of the reﬁnancillg.26 In additidn, the Blueberry Farm property had a

claim of lien in the amount of approximately $85,057.%7

2Jd

2 RP (March 21, 2006), pp. 138-151.

2 RP (March 21, 2006), pp. 151-52.

% Exs. 4-5.

2 Exs. 4-5; RP (March 21, 2006), pp. 57-64, 136; RP (March 22, 2006), pp. 4-7.
2T RP (March 21, 2006), pp. 74-75, 14449,

11



Over objection of counsel, the trial court allowed the Thompsons
to introduce evidence of the Corporation’s financial picture months and
years after September 13, 2000.2% At the conclusion of the evidence, the
trial court verbally noted that “as of September 13" it seems from the
evidence, that the corporation did have more asset than debt.”*

On April 7, 2006, the parties filed post-trial briefs.*® The trial
court issued Findings of Fact and Conclusions of Law on May 3, 2006.%!
The trial court found no actual intent to defraud the Thompsons.”* But, it
did find that the refinancing of Lots 66 and 68 was not of significant
financial benefit to the Corporation: “While testimony was given that this
conveyance would result in a somewhat more favorable interest rate on the
loan, this conveyance was not of significant financial benefit to the
Corporation. There was not sufficient evidence presented that this
conveyance was necessary for the Corporation to refinance the two

properties.”33

28 RP (March 21, 2006), pp. 68, 69-70, 79, 81, 82, 87, 91, 100, 104; RP (March 22,
2006), pp. 12-13; Ex. 28.

¥ RP (March 22, 2006), p. 73.
3% CP 363-394.

31 CP 399-403.

32 CP 402.

33 CP 401.
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The trial court also found that as of September 13, 2000, the
Corporation was not paying its debts as they became due, was insolvent,
did not have sufficient assets in relation to its remaining business, and did
not receive a reasonably equivalent value in exchange for the transfer.**
As aresult, the court concluded that the September 13, 2000, transfer
violated RCW 19.40.041(a)(2). The trial court did not explicitly identify
any other provision of the UFTA that the transfer violated. The court
ordered that judgment be entered against the Hansons personally.3 >

In response, the Hansons filed a Motion for Reconsideration or for
Offset Under RCW 19.40.081(d)(3), which provides that a good faith
transferee is entitled to an offset up to the amount of value given for the
transfer.’® The trial court denied the motion for reconsideration and for
offset, and the Hansons moved for reconsideration on the offset issue,
which the trial court also denied.”’

On June 26, 2006, the trial court entered judgment against the
Hansons and subsequently entered an amended judgment in the amount of

$89,129.41.%® The Hansons timely filed a notice of appeal.39

* CP 402.

35 CP 403.

36 CP 404-415.

37 CP 429-32; CP 436-43; and CP 471.
38 CP 455-56; CP 469—470.

% CP 474.

13



IV. ARGUMENT
A. Liability Standards Under the UFTA

The UFTA recognizes four situations in which transfers can be
subject to avoidance. The four situations are described in RCW 19.40.041
and .051.

RCW 19.40.041(a)(1) applies to cases of actual fraud and states
that a transfer is fraudulent if the debtor made it “with actual intent to
hinder, delay, or defraud any creditor of the debtor.” “Debtor” means a
person who is liable on a claim.*® In this case, the Corporation is the
debtor, because it, and not the Hansons, is the Thompsons’ judgment
debtor. The trial court found that the Hansons did not intend to hinder,
delay, or defraud the Thompsons, and this finding is a verity on appeal.

While RCW 19.40.041(a)(1) deals with actual fraud, the remaining
provisions of RCW 19.40.041 and .051 address constructive fraud. Under |
RCW 19.40.041(a)(2), a transfer is constructively fraudulent if the debtor

made it:

(2) Without receiving a reasonably equivalent
value in exchange for the transfer or obligation, and
the debtor:

(i) Was engaged or was about to engage in a
business or a transaction for which the remaining
assets of the debtor were unreasonably small in
relation to the business or transaction; or

O RCW 19.40.011(6).
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(ii) Intended to incur, or believed or
reasonably should have believed that he or she
would incur, debts beyond his or her ability to pay
as they became due.

Under RCW 19.40.051(a), a transfer is fraudulent as to a creditor
whose claim arose before the transfer was made if the debtor made the
transfer without receiving reasonably equivalent value in exchange for the
transfer and the debtor was insolvent at that time or became insolvent as a
result of the transfer. The UFTA defines insolvency as unsecured debts
exceeding unencumbered assets.*! A debtor who is generally not paying
debts as they become due is presumed insolvent.*?

Finally, under RCW 19.40.051(b), certain transfers to insiders are
deemed fraudulent. This provision is inapplicable to this case, however,
because a cause of action under this section is extinguished one year after
the date of the transfer.”> Moreover, the fact that Mr. Hanson was the sole
shareholder of the Corporation provides no basis under the statute for
imposing personal liability. For if the separateness is disregarded, then no
“transfer” exists under the statute in the first place. One cannot recognize
separateness for the purpose of finding a transfer, and then not recognize it

to avoid applying the statute’s remedial scheme. The official comment to

the UFTA recognizes that corporations are separate legal entities for

I RCW 19.40.011(2); RCW 19.40.021.
2 RCW 19.40.021(b).
“ RCW 19.40.091(c).

15



purposes of applying its provisions: “The fact that a transfer has been
made to a relative or to an affiliated corporation has not been regarded as a
badge of fraud sufficient to Warraﬁt avoidance when unaccompanied by
any other evidence of fraud.” UFTA § 4 Official Comment 5. Thus, the
Thompsons cannot avoid the transfer based on Mr. Hanson’s insider
status, and could only seek to avoid the September 13, 2000, transfer
under RCW 19.40.041(a)(1), (a)(2), or RCW 19.40.051(a).

Under the UFTA, the burden of proof rests on the party alleging
the fraudulent transfer — here, the Thompsons.44 Constructive fraud must
be shown by “substantial evidence.”®
B. Under the UFTA’s “Protection of Transferee” Provision, the

Hansons were Entitled to Offset Any Judgment by the Amount

of Value they Gave the Corporation for the Transfer

Because it presents an issue of law, this Court reviews de novo the
trial court’s application of the UFTA’s “Protection of Transferee”
provision (or, in this case, its refusal to apply such provision).

The trial court found that the transfer from the Corporation to the
Hansons was not made with the intent to defraud the Thompsons. This
finding is correct, borne out by the evidence, and a verity on appeal. The

idea that Mr. Hanson would personally take on $365,000 in new debt to

defraud the Thompson out of collecting on a $15,000 deposit claim

“ Sedwick v. Gwinn, 73 Wn. App. 879, 885, 873 P.2d 528 (1994).
45
Id.
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reduced to judgment over three years later is outlandish and economically

nonsensical. Because there was no actual intent to defraud, the Hansons
are entitled to offset the value they gave to the Corporation against any

judgment entered against them.
RCW 19.40.081(d)(3) provides:

(d) Notwithstanding voidability of a transfer
or an obligation under this chapter, a good-faith
transferee or obligee is entitled, to the extent of the
value given the debtor for the transfer or obligation,
to:

% ok ok ok %

(3) A reduction in the amount of the liability
on the judgment.

The UFTA specifically defines “value” as satisfaction of an
antecedent debt.*® When Lots 66 and 68 were refinanced in the Hansons’
personal name, the Corporation was relieved of over $330,000 in
construction financing debt and the Hansons had personally obligated
themselves to repay over $365,000 in new debt. Although no cash
changed hands between the Hansons and the Corporation, the Hansons
undoubtedly provided the Corporation with “value,” as the UFTA defines
that term. While the trial court found that the Hansons did not give
“reasonably equivalent value” in exchange for the transfer, they

undeniably gave “value” nevertheless. As a result, RCW 19.40.081(d)(3)

“ RCW 19.40.031(a).

17



entitles the Hansons to offset the amount of this value against any
judgment. The UFTA’s Prefatory Note confirms this interpretation: “A
good faith transferee or obligee who has given less than a reasonably
equivalent is nevertheless allowed a reduction in liability to the extent of
the value given.” Because the amount of the value the Hansons gave the
Corporation (over $330,000) far exceeds the amount of the Thompsons®
judgment, the trial court should not have entered judgment against the

Hansons personally.

C. Under the UFTA’s “Protection of Transferee” provision, as
construed by the Court in Park Hill, the Thompsons Are Not
Entitled to a Judgment Against the Hansons Personally
Without Proving that the Hansons Knowingly Accepted Lots
66 and 68 With Actual Intent to Defraud the Thompsons
Washington case law construing the UFTA precludes a judgment

against transferees of an allegedly fraudulent conveyance absent a

showing of actual intent to defraud. The UFTA was adopted in 1987 to

replace the Uniform Fraudulent Conveyance Act (UFCA). In DeYong

Management v. Previs, 47 Wn. App. 341, 735 P.2d 79 (1987), the Court of

Appeals considered, as an issue of first impression, whether under the

UFCA “the transferee of a fraudulent conveyance may be held personally

liable to the transferor’s creditors.” Id. at 346. In its analysis, DeYong

considered at least two out-of-jurisdiction cases that required a finding of

actual intent to support a judgment against a transferee. See Flowers and

Sons Dev. Corp. v. Municipal Court, 86 Cal. App. 3d 818, 825 (1978)

18



(requiring transferee’s knowing participation in the fraudulent conveyance
with the intention of defrauding creditors); State v. Nashville Trust Co.,
190 S.W.2d 785 (Tenn. App. 1945) (requiring transferee’s participation in
the fraud); see also DeYong, 47 Wn. App. at 346—47 (discussing cases).
Immediately after this analysis, the court reached its unequivocal
holding:
We hold that a creditor may recover a money

judgment from a transferee of a fraudulent

conveyance who has knowingly accepted the

property with an intent to assist the debtor in

evading the creditor and has placed the property
beyond the creditor’s reach.

Id. at 347 (emphasis added).

Any potential uncertainty in this holding’s application to the
UFTA was settled by Park Hill Corp. v. Sharp, 60 Wn. App. 283, 803
P.2d 326 (1991), where the Court held that a judgment against transferees
is unavailable under the UFTA where the transferees “had no actual intent
to defraud, hinder or delay the creditors,” even where the underlying
transfer was constructively fraudulent. /d. at 287-88. The Court declined
to enter a judgment against the transferees because there was no actual
intent; thus, “even if the transfer were [constructively] fraudulent, the
remedy prayed for by the [plaintiffs] is unavailable.” Id. at 287-88. Park
Hill also noted that the DeYong requirement of actual intent for judgment
against transferees survived the passage of the UFTA. Id. (citing

RCW 19.40.081(b)).

19



Eagle Pacific Insurance Co. v. Christensen Motor Yacht Corp.,
85 Wn. App. 695, 934 P.2d 715 (Div. 2 1997), aff’d 135 Wn.2d 894
(1998), contains dicta questioning the holding of Park Hill. In Eagle
Pacific, the trial court entered a personal judgment against a transferee
under the UFTA. Id. at 701. Division Two reversed on the ground that
there was an issue of fact regarding whether the UFTA even applied to the
transaction. Id. at 704. After this holding, the Court went on to observe
that judgments are available against transferees under the express
language of RCW 19.40.081(b), despite contrary holdings of DeYong and
Park Hill. Id. at 705. But because this issue was not necessary to the
Court of Appeals’ decision to reverse, it is dicta only. Moreover, the
discussion in Eagle Pacific is not completely correct because the Park Hill
Court actually cited RCW 19.40.081(b) as supporting, not undermining,
the DeYong rule. 60 Wn. App. at288.

In addition, the Eagle Pacific court did not cite
RCW 19.40.081(d), the “Protection of Transferee” provision that is
perfectly consistent with Park Hill. That provision states that a good faith
transferee (i.e., one who had no actual intent to hinder, delay, or defraud a
creditor) is entitled to a reduction in any judgment against it to the extent
of the “value” given to the debtor for the transfer. RCW 19.40.081(b) and
(d) are, essentially, the statutory equivalent of the Park Hill holding.

Subsection (b) provides that judgment may be entered against the first
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transferee of a voidable transfer up to the amount of the creditor’s claim,
or the value of the asset transferred, whichever is less. Subsection (d),
however, gives such good-faith transferee a reduction in the amount of the
liability on the judgment “to the extent of the value given the debtor for
the transfer.” See Ming Properties v. Stardust Marine, 741 So. 2d 554
(Fla. Dist. Ct. App., 1999) (transferee’s refinancing of mortgage on
property was valuable consideration under UFTA).

D. The Trial Court’s Finding of Insolvency Is Not Supported by
Substantial Evidence

In Finding of Fact No. 12, the Court found that, “[a]s of
September 12, 2000 the Corporation was routinely not paying its debts
when they were due.” The Court then concluded in Conclusion of Law
No. 4 that “There is substantial evidence that the Corporation was not
solvent as defined by RCW 19.40.021.” Although the Court made a
finding of insolvency, it did not expressly conclude that the transfer
violated RCW 19.40.051(a), which is the UFTA provision that avoids
transfers based on the debtor’s insolvency. Thus, the purpose behind the
trial court’s finding of insolvency is unclear. In any event, these findings
are not supported by substantial evidence.

The UFTA states that “[a] debtor is insolvent if the sum of the
debtor’s debts is greater than all of the debtor’s assets, at a fair valuation.”

RCW 19.40.021(a). The UFTA creates a presumption of insolvency for

“[a] debtor who is generally not paying his or her debts as they become
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due.” It appears that the Court’s finding of insolvency is based upon this
presumption because it stated that, “as of September 13, it seems from
the evidence, that the corporation did have more asset than debt.”*
However, the Court’s finding that the Corporation was “routinely” not
paying its debts when due is not borne out by the evidence.

None of the documents introduced into evidence establish that the
Corporation was not paying its debts as of 9/13/2000. The testimony of
the Thompsons, Mr. Carrington, and Mrs. Hanson was silent on the
subject. Mr. Cloud’s questioning of Mr. Hanson continually focused on
the Corporation’s financial difficulties after 9/13/2000, over the objection
of defense counsel. The only unpaid corporate debts existing before
9/13/2000 that Mr. Hanson identified were real property tax liens on Lots
66 and 68, a $3,000 judgment lien, and the claim of Washington Utilities,
all of which were secured by liens on property and thus are not counted as
debts under the UFTA solvency analysis.

RCW 19.40.011(2) states that assets do not include ““property to
the extent it is encumbered by a valid lien,” and RCW 19.40.021(e) states
that debts do not include “an obligation to the extent it is secured by a

valid lien on property of the debtor not included as an asset.” Thus, the

unpaid real estate tax lien, the $3,000 judgment lien, and the debt to

4T RP (March 22, 2006), p. 73.
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Washington Utilities, because they were secured by valid liens on
September 13, 2000, are not considered debts under the UFTA.®

Mr. Hanson testified that the lien claim of Washington Utilities
was disputed, but that he had no objection to the claim of lien filed on
Blueberry Farms while the dispute was pending. He also testified that it
was common practice in the residential construction industry to allow real
estate taxes to remain unpaid during construction and to pay them off
when the house sold. As Official Comment 2 to the UFTA section on
insolvency states, this evidence fails to give rise to any presumption of

insolvency:

In determining whether a debtor is paying its debts
generally as they become due, the court should look at
more than the amount and due dates of the
indebtedness. The court should also take into account
such factors as the number of the debtor’s debts, the
proportion of those debts not being paid, the duration of
the nonpayment, and the existence of bona fide
disputes, or other special circumstances alleged to
constitute and explanation for the stoppage of
payments. The Court’s determination may be affected
by a consideration of the debtor’s payment practices
prior to the period of alleged nonpayment and the
payment practices of the trade or industry in which the
debtor is engaged.

The next question is then, what other evidence of unpéid,
unsecured debts existing on September 13, 2000 did Plaintiffs introduce?

And, the answer is “none.” Plaintiffs, who had the burden of proof,

® RCW 84.60.020 establishes the lien for real property taxes; RCW 4.56.190 is the
judgment lien statute; and RCW 60.04.091 is the construction lien statute.
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introduced no evidence of any unsecured debts that were unpaid before
9/13/2000. Moreover, counsel continually focused, over the objection of
defense counsel, on events occurring after 9/13/2000. Thus, insufficient
evidence exists to give rise to the presumption of insolvency contained in
RCW 19.40.021(b). The Thompsons essentially asked the trial court to
punish the Hansons for the fact that the Corporation’s business unraveled
between 2001 and 2003. Doing so is unjust. On the relevant date —
9/13/2000 — the Corporation was solvent.

More importantly, however, any presumption of insolvency that
could have been established by nonpayment of unsecured debts was
rebutted by actual evidence that the Corporation’s unencumbered assets
far exceeded its unsecured debts on September 13, 2000. Heather
Thompson testified that neither she nor her husband was competent to
give an opinion on the Corporation’s solvency, and that they had not hired
anyone qualified to offer such an opim'on.49 Mr. Hanson was the only
witness competent to testify as to the value of the Corporate assets existing
on 9/13/2000, and he testified as follows:

Remaining Corporate Assets on 9/13/2000:

1. Lot 62. Mr. Hanson testified that the 9/13/2000 market

value of this lot was $235,000 (in fact, the lot sold one month later for this

price) subtracted the secured debt against the property of approximately

“ RP (March 21, 2006), pp. 21-22.
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$195,000, and arrived at a 9/13/2000 unencumbered asset value of
$40,000.%

2. Lot 69. Mr. Hanson testified that this house was nearly
identical to the houses on Lots 66 and 68 and, therefore, testified that the
9/13/2000 market value was $235,000. He then subtracted the secured
debt against it of approximately $175,000, and arrived at a 9/13/2000
unencumbered asset value of $60,000.%

3. Lot 61. Mr. Hanson testified that as of 9/13/2000, the
Corporation had a contract with the Wingates to construct a custom home
on this lot. The contract was a fixed-price contract of approximately
$147,000. Mr. Hanson testified that the Corporation’s ultimate profit
upon completion of the contract was approximately $30,000.% See Blagus
Travel Int’l v. Musical Heritage, Int’l, 833 F. Supp. 708 (D. 11, 1993)
(executory contracts deemed assets under UFTA).

4, Blueberry Farm. The Corporation owned this 20-lot

subdivision in Kent on September 13, 2000. Mr. Hanson testified that the
market value for this asset on 9/13/2000 was $1.2 million. This was a
reasonable opinion of value as of that date, because Mr. Hanson also

testified that the Corporation received an offer to purchase the property for

0 RP (March 21, 2006), pp. 138-151.
SRP (March 21, 2006), pp. 138-151.
52 RP (March 21, 2006), pp. 138-151.
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$1.5 million in June 2001. After subtracting the secured debt of $885,000
to Washington Federal, and the lien securing the debt of $85,057 to
Washington Utility, Mr. Hanson testified that the asset value was

$229,943 on 9/13/2000.%

5. Cash on hand and equipment. Mr. Hanson testified the

Corporation had $8500 in the bank and $12,000 in equipment.™
5. Total Corporate Assets on 9/13/2000. Thus, as of

9/13/2000, the Corporation still owned two lots comprising approximately
$100,000 in equity; a construction contract yielding $30,000 in profit, a
20-lot subdivision valued at over $200,000, and $20,500 in cash and
equipment. These assets totaled $378,500, but any one of these assets by
themselves exceed the unsecured debts the Corporation owed on

9/13/2000.
Unsecured Corporate Debts oh 9/13/2000:

As previously mentioned, in calculating the value of the
Corporation’s assets, the portion of the property secured by a valid lien is
not considered part of the asset. RCW 19.40.011(2). Accordingly, the
amount of the debt secured by such liens is not included either.

RCW 19.40.021().

53 RP (March 21, 2006), pp. 138—151.
3 RP (March 21, 2006), pp. 150-151.
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Mr. Hanson testified that the Corporation’s only unsecured debt
due and owing was money owed to subcontractors in the amount of
approximately $15,000 for work due on Lot 62.°° Plaintiffs introduced no
evidence of any other unsecured debts existing on 9/13/2000. The only
other debts even mention by Plaintiffs — a tax lien, a judgment lien, and
the Washington Utilities lien — were secured debts, and thus do not get
included in the solvency analysis. Plaintiffs introduced no evidence of
unsecured debts existing on 9/13/2000 other than the $15,000 owed to
subcontractors.

Even if one values the corporate assets remaining on 9/13/2000 in
the incorrect manner Plaintiffs’ counsel attempted to do — by looking at
the net cash received upon disposition of the assets years after
9/13/2000 — the Corporation was still clearly solvent on 9/13/2000
because the proceeds it received from the sale of Lot 62 and the Wingate
construction contract on Lot 61 alone far exceeded its unsecured debts
existing on 9/13/2000. Thus, the Corporation was clearly solvent on
9/13/2000 — the only date that matters for purposes of this case. Any
presumption that arose from the Corporation not paying certain secured
debts (and under the statue, those are not defined a debts) was effectively
rebutted by the evidence of the Corporation’s actual unencumbered assets

and unsecured liabilities on 9/13/2000. The fact that the Corporation

55 RP (March 21, 2006), pp. 138-151.

27



ultimately lost or disposed of these remaining assets years later cannot be
used in hindsight to conclude that the Corporation had no assets as of

September 13, 2000.

E. Plaintiffs Failed to Introduce Substantial Evidence
Establishing Constructive Fraud under RCW 19.40.041(a)(2)

RCW 19.40.041(a)(2)(1) provides:

(2) A transfer made or obligation incurred by a
debtor is fraudulent as to a creditor, whether the
creditor’s claim arose before or after the transfer
was made or the obligation was incurred, if the
debtor made the transfer or incurred the obligation:

(2) Without receiving a reasonably equivalent
value in exchange for the transfer or obligation, and
the debtor.

(i) Was engaged or was about to engage in a
business or a transaction for which the remaining
assets of the debtor were unreasonably small in
relation to the business or transaction.
(i) Intended to incur, or believed or
reasonably should have believed that he or she
would incur, debts beyond his or her ability to pay
as they became due.
Plaintiffs submitted no evidence that, as of 9/13/2000, the
Corporation’s remaining assets were unreasonably small in relation to its
remaining business endeavors. Mr. Hanson testified that the outlook for

the Corporation’s business on 9/13/2000 was good and that it was able to

conduct business.”® As of 9/13/2000, the Corporation’s business

56 RP (March 21, 2006), pp. 153-54.
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endeavors consisted of selling Lots 62 and 66, which it eventually did, and

completing the construction contract on Lot 61, which it did. The

Corporation’s ultimate inability to finish the Blueberry Farm project in

2001 is unfortunate, but it cannot be used in hindsight to establish that the

Corporation’s assets were unreasonably small as of 9/13/2000 in relation

to its business.

Furthermore, no evidence established that the Corporation incurred
any new debts shortly before or after 9/13/2000. No documents in
evidence establish that the Corporation did so. Mr. Hanson testified that
the Corporation incurred no new debts after 9/ 13/2000.>" And the
testimony of the Thompsons did not establish otherwise.

F. The Trial Court’s Finding of Fact No. 7 Improperly Placed a
Burden of Proof on Defendants to Demonstrate the Existence
of Elements Not Required by the UFTA, Namely That the
Transfer Resulted in a “Significant Financial Benefit” to the
Corporation and the Transfer was “Necessary” to Refinance
the Two Properties
The trial court acknowledged that the evidence established this

refinance resulted in a more favorable loan rate than the Corporation

would have received as a borrower. It also cannot be denied that the |

Corporation received over $330,000 in debt relief from the refinance. Yet

the trial court made a point of finding that the conveyance was not a

significant financial benefit, and the Hansons had not demonstrated “that

ST RP (March 21, 2006), pp. 153-54.
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this conveyance was necessary for the Corporation to refinance the two
proper’cies.”5 8

This finding indicates that the trial court incorrectly placed a
burden on the Hansons to justify the necessity of the transaction,
something the UFTA does not require them to do. Plaintiffs failed to
demonstrate any actual intent to hinder, delay, or defraud the Thompsons.
Plaintiffs also failed to introduce any evidence of their own that the
Corporation could have qualified in its own right to refinance the loan.
That should be the end of the inquiry into the “necessity” of the
transaction.

G. The Trial Court Erred in Admitting Irrelevant and Prejudicial
Evidence of Events Occurring Months and Years after the
Transfer as Evidence of the Corporation’s Solvency and
Ability to Conduct Business as of the Date of the Transfer
ER 401 defines relevant evidence as evidence that tends to prove

or disprove “any fact that is of consequence to the determination of the

action.” The solvency or financial dealings of the Corporation affer

September 13, 2000, are of no consequence to a determination of whether

a transfer is constructively fraudulent under the UFTA on September 13,

2000. In the words of Professor Tegland: “Or to state the same point

negatively, evidence that makes no difference to the outcome of the

case — evidence that cannot affect the validity of a claim or defense, even

8 CP 401.
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if true — is immaterial and does not meet the test of relevance under Rule
401.” 5 Tegland, WASHINGTON PRACTICE, Evidence § 401.5, p. 219
(1999).

The trial court, over the objection of defense counsel, allowed the
Thompsons to introduce evidence of events occurring after September 13,
2000, to establish the solvency of the Corporation on September 13,
2000.” One camnot say that consideration of this evidence could not have
influenced the trial court’s ultimate decision that the Corporation was
insolvent, or had insufficient assets, on September 13, 2000, especially
when the court specifically commented that it appeared from the evidence
that the Corporation’s assets did exceed its debts on September 13, 2000.%°
The Hansons were entitled to have the constructive fraud claims evaluated
based on facts existing as of September 13, 2000, and not on events

occurring thereafter.

59 RP (March 21, 2006), pp. 68, 69-70, 79, 81, 82, 87, 91, 100, 104; RP (March 22,
2006), pp. 12-13; Ex. 28.

* RP (March 22, 2006), p. 73.
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V. CONCLUSION

Because case law precludes the entry of a judgment against the
Hansons, and because the Hansons are entitled to an offset as a matter of
law, and because substantial evidence does not support the existence of a
constructively fraudulent transfer, this Court should remand the case for
entry of judgment in favor of the Hansons. Alternatively, the judgment for
the Thompsons should be vacated and the case remanded for a new trial to
be conducted without the use of inadmissible evidence.

DATED this l‘ff/cgy of March, 2007.

TOUSLEY BRAIN STEPHENS PLLC

N

Chase C. Alvord, WSBA #26080 \_
1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
206.682.5600

Attorneys for Appellants Paul and
Jeannine Hanson
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APPENDIX

1. Trial Court’s May 3, 2006 Findings of Fact and Conclusion of
Law.



IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR KING COUNTY

CHAD A. THOMPSON, a single person; and

NO. 04-2-30631-1KNT
HEATHER M. THOMPSON, a single person, ‘

. FINDINGS OF FACT AND
Plaintiffs,
CONCLUSICNS OF LAW

PAUL V. HANSON and JEANNINE
HANSON, husband and wife and
individually, and the marital community

composed thereof,

Defendants.

THIS MATTER came on regularly for trial to the court, without a jury, on March
21-22, 2006. The undersigned judge presided at the trial. The case involved Plaintiffs
Chad and Heather Thompson’s (Plaintiffs) challenge, under the Uniform Fraudulent
Transfer Act (UFTA), to a conveyance of real estate from non-party Paul V. Hanson, inc‘
(“the Corporation™) to Defendants Paul and Jeannine Hanson (Defendants) that occurred

on September 13, 2000. Plaintiffs seek entry of a money judgment against Defendants.
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Plaintiffs were represented by Douglas R. Cloud of the Law Office of Dduglas R.
Cloud. D;afendants were represented by Chase C. Alvord of Tousley Brain Stephens
PLLC.

The witnesses testifying at trial were Heather Thompson, Peter Carrington, Paul
Hanson, Chad Thompson, énd Jeannine Hanson. Based on the evidence presented at

trial, the Court makes the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

I

1. That plaintiff Chad A. Thompson, is a single person and is a resident of
Pierce County, Washington, and plaintiff Heather M. Thompson, is a single person and is
a resident of King County, Washington. Plaintiffs had been marred af the time of their
original contractual transactions with Paul V. Hanson, Inc. Plaintiff's allegations stem
from actions and activities which occurred in Xing County, Washington.

2. | At all relevant times, Defendant Paul V. Hanson was the owner, president
and sole shareholder of the Corporation.

3. The actions of Defendant Paul V. Hanson relevant to this action were
undertaken for the benefit of the marital community named in the complaint.

4, On March 19, 1998, the Corporation acquired six lots in the Lakeland
Hills subdivision, in Aubum, Washinéton. These lots are identified as: lots 63, 64, 65,
66, 68, and 69. The Corporation borrowed between $150,000 and $157,200 in

construction financing on each Iot and secured each lot with a separate deed of trust.
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S. On or about April 1999, the plaintiffs entered into a Purchase and Sale
Agreement with the Corporation for the construction and sale of a custom home to be
built upon Lakeland Hills Lot 62, which the Corporation had an option to purchase.

6. Subsequently, the Corporation maintained that it was not obligated to
carry out the ferms of the contract and in August 2000 Paul Hanson and Heather
Thompson discussed their respective legal positions. Thompson asserted that plaintiffs
were entitled to a refund of their deposit on Lot 62 in the amount of §1 5,000.

7. On September 13, 2000, ostensibly to facilitate the refinance of Lots 66
and §8 from construction financing to permanent financing, the Corporation conveyed
Lots 66 and 68 to defendants. While testimony was giyen that this conveyance would
result in a somewhat more favorable rate of interest on the loan, this conveyance was not
of significant financial benefit to the Corporation. There was not sufficient evidence
presented that this conveyance was necessary for the Corporation to refinance the two
properties.

8. In exchange for this conveyance, the Corporation’s debt of approximately
$325,000 owed to Timberland Savings on these two lots was satisfied and a new
financing obligation on these two Iots, amounting to approximately $365,000, was
undertaken by defendants.

9. On September 13, 2000 the stipulated appraised value of Lot 66 was
$235,000.00 |

10.  On September 13, 2000 the stipulated appraised value of Lot 68 was
$230,000.00

11.  The value of Lots 66 and 68 was approximately $100,000 in excess of the
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corresponding financial obligation undertaken by defendants.
12.  As of September 13, 2000 the Corporation was routinely not paying its

debts when they were due.

CONCLUSIONS OF LAW

1. The Court has jurisdiction over the subject matter and the parties.

2. Actual intent to defraud has not been demonstrated by clear and
satisfactory proof.
3. There is substantial evidence that the Corporation, at a time when its

remaining unencumbered assets were unreasonably small in relation to the business,
transferred property to defendants and did not receive a reasonably equivalent value in
exchange for that transfer.

4. There is substantial evidence that the Corporation was not solvent as
defined by RCW 19.40.021

6. The transfer of property described above was constructively fraudulent
under the provisions of RCW 19.40.041(a)(2). B

7. Pursuant to RCW 19.40.071 and RCW 19.40.081 the amount of up to
$100,000, representing the value received by defendants above the liability incurred as a
result of the transfer of the properties at issue in this case, shall be subject to plaintiffs

claims for damages.

The Court having entered its Findings of Fact and Conclusions of Law and
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deemning itself fully advised, it is hereby

ORDERED that plaintiffs shall have judgment against the defendants, Paul V.
Hanson and Jeannine Hanson, husband and wife, and each of them, for $68,598'.60. itis
further

ORDERED that plaintiffs shall have judgment against the defendant Paul V.
Hanson, Inc., for interest on the damages of $68,598.60 at the rate of 12% per annum
from the date of December 23, 2003, through May 2, 2006, It is further

ORDERED that assessment of costs and attorneys fees, if appropriate, shall be

determined pursuant to further hearing.

DONE IN OPEN COURT this EW{ day of May, 2006,

LY
Christopher A. Washington
King County Superior Court
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V.

PAUL V. HANSON and JEANNINE
HANSON, husband and wife and
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composed thereof,

Defendant.

I, Debra Lindsey, declare and say as follows:

1. I am a citizen of the United States and resident of the state of Washington, over
the age of 18 years, not a party to the above-entitled action, and am competent to be a witness
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