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l. ISSUE PRESENTED

A. Due process requires notice and an opportunity to be
heard in a meaningful time and in a meaningful manner.
In City of Redmond v. Moore, 151 Wash.2d 664 (2004),
The Washington State Supreme Court ruled that RCW
46.20.289 was unconstitutional because it failed to
provide for any type of administrative review either
before or after the suspension of a driver’s license.
Subsequent to that decision, the Washington State
Legislature enacted RCW 46.20.245 which now provides
for a pre-suspension hearing. Does the hearing
provided for in RCW 46.20.245 satisfy the procedural
due process requirements contemplated in Moore?

1. STATEMENT OF THE CASE

Each of the Respondeﬁts in this case was cited for Driving
While License Suspended (3™ Degree) because of a failure to
respond, appear, pay, or comply with the terms of a traffic citation
pursuant o Revised Code of Washington (RCW) 46.20.289, which
states in relevant part that, “A license suspension under this section
takes effect pursuant to the provisions of RCW 46.20.245". Prior to
the effective date of license suspension, each Respondent was
mailed a nofice -of éuspénsioﬁ which confaihéd tHe following

language:



May | appeal this action?

Yes. To request an administrative review return the
enclosed form or submit a written request to: Department of
Licensing, Hearings & Interviews, PO Box 9031, Olympia, WA
98057-9031 or fax to (360) 664-8492. Requests must be
postmarked within 15 days from the date of this notice. If you
have questions, please call (360) 902-3878.

Appendix A.

The Respondents challenged this procedure, arguing that it
did not comply with due process as required by City of Redmond v.
Moore, 151 Wash.2d 664, 91 P.3d 875 (2004). The trial court
denied the Respondents’ due process motion and each
Respondent was subsequently found guilty of Driving While
License Suspended (3™ Degree). Appendix B.

On appeal to the King County Superior Court, the Honorable
Michael J. Fox ruled that RCW 46.20.245, the statute that provides
for an-administrative review and appeal of an order of license

| suspension pursuant to RCW 46.20.289, is unconstitutional.

Appendix C. This appeal followed.

.  ARGUMENT
The Respondents have been convicted of Driving While
License Suspended (3™ Degree). RCW 46.20.342(1)(c). Several

years ago that statute was successfully challenged and this Court



-held that some type of administrative review at the Department of
Licensing (DOL) was required prior to suspending a driver’s license
to satisfy due process guarantees. City of Redmond v. Moore, 151
Wash.2d 664, 91 P.3d 875 (2004). The legislature responded to
the Moore decision with 2005 Wash. Laws ch. 288, now codified as
RCW 46.20.245. In this case, the Respondents argued and the
superior court found, that the review procedures outlined in RCW
46.20.245 are insufficient, fa_iling to satisfy constitutional prbcedural
due process requirements.

In City of Redmond v. Moore, 151 Wash.2d 664, 91
P.3d 875 (2004) this Court held that RCW 46.20.289 and
46.20.324(1) did not provide adequate procedural safeguards prior
to the suspension of a driver’s license. -Interestingly, thle Court

noted that Moore and Wilson (in that consolidated case) argued

below:

[A hearing in the trial court] does not address ministerial
errors that might occur when DOL processes information
obtained from the courts pertaining to license suspensions
and revocations, e.g. misidentification, payments credited to
the wrong account, the failure of the courts to provide

- updated information when fines are paid. They argue the .
State would not be unduly burdened if either DOL provided
administrative hearings or the legislature amended the
statute to authorize courts, rather than DOL, to suspend or
revoke a driver’s license pursuant to conviction.



Moore, 151 Wash.2d at 674-75.
The legislature responded to the Moore decision by |
promulgating RCW 46.20.245 which states in relevant part:

-(2) Within fifteen days after notice has been given to a
person under subsection (1) of this section, the person may
request in writing an administrative review before the
department....If a person fails to request an administrative
review within fifteen days after the date the department gives
notice, the person is considered to have defaulted and loses
his or her right to an administrative review unless the
department finds good cause for a request after the fifteen-
day period.

(a) An administrative review under this subsection
shall consist solely of an internal review of documents and
records submitted or available to the department, unless the
person requests an interview before the department, in
which case all or any part of the administrative review may, -
at the discretion of the department, be conducted by
telephone or other electronic means.

(b) The only issues to be addressed in the
administrative review are: :

(i) Whether the records relied on by the department
identify the correct person; and

(if) Whether the information transmitted from the court
or other reporting agency or entity regarding the person
accurately describes the action taken by the court or other
reporting agency or entity.

RCW 46.20.245.

RCW 46.20.245 provides the very hearing that the
defendants argued for in Moore and that Respondents argued

below is still insufficient to satisfy due process.



Constitutional issues are subject to a de novo review on
appeal. City of Redmond v. Moore, 151 Wash.2d 664, 91 P.3d 875
(2004). A party that challenges the constitutionality of a statute
bears the burden of proving it unconstitutional beyond a reasonable
doubt. Citizens for Responsible Wildlife Mgmt. v. State, 149
Wash.2d 622, 631, 71 P.3d 644 (2003). Wherever possible, it is
the duty of the court to construe a statute so as to uphold its
constitutionality. State v. Furman, 122 Wash.2d 440, 458, 858 P.2d
1092 (1993) citing World Wide Video, Inc. v. Tukwila, 117 Wash.2d
382, 392, 816 P.2d 18, (1991)(quoting State V. Browet, Inc., 103
Wash.2d 215, 219, 691 P.2d 571 (1984) cert. denied, 503 U.S. 986,
112 S.Ct. 1672, 118 L.Ed.2d 391 (1992). A facial challenge to a
statute must be denied if there are any circumstanbes where the
statute can be constitutionally applied. Wash. State Republican
Party v. Wash. State Pub. Disclosure Comm’n, 141 Wash.2d 245,
282, 4 P.3d 808 (2000); Tunstall v. Bergeson, 141 Wash.2d 201,
221, 5 P.3d 69 (2000).

Driver’s licenses are a protected property interest. Bell v.
Burson, 402 U.S. 535, 91 S.Ct. 1586, 29 L.Ed.2d 90 (1971). When
a protected property interest is involved, due process requires that

there be some kind of a hearing before the property interest is



taken away. Ong v. Tovey, 552 F.2d 305, 307 (1977 CA).
However, the type of hearing required is not the same in all cases.
Id. Due process does not always require a full and formal
adversary hearing. Id. Due process is flexible and calls for only
such procedures as the particular situation demands. Morrissey v.
Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L.Ed.2d 484
(1972). The purpose of the hearing is a controlling factor in what
specific procedures are appropriate. State v. Scheffel, 82 Wash.2d
872,514 P.2d 1052 (1973).

The issue before this Court is what process is due prior to a
license suspension under RCW 46.20.289. Resolution of that
constitutional issue requires an examination of the governmental
and private interests at stake. Mathews v. Eldridge, 424 U.S. 319,
96 S.Ct. 893, 47 L.Ed.2d 18 (1976). Specifically, three factors must
be considered: 1) the private interest that will be affected by the
official action; 2) the risk of an erroneous deprivation of such
interest through thé procedures used, and the probable value, if
any, of additional or sqbstitute procedural safeguards; and 3) the
government’s interest, including the function involved and the ﬁscal

and administrative burdens that the additional or substitute



procedural requirement would entail. Mathews v. Eldridge, 424
U.S. 319 at 334-335, 96 S.Ct. 893, 9083.

The first Mathews factor requires an identification of the
private interest affected by the official action. As this Court noted in
City of Redmond v. Moore, the private interest in this case is the
driver's interest in the continued use and possession of a driver's
license. City of Redmond v. Moore, 151 Wash.2d 664 at 670. Itis
undisputed that a driver’s license is a protected property interest
and that the deprivation of a driver’s license can have a significant
impact on a person’s quality of life and ability to earn a living.
However, the weight of the private interest depends on both the
nature of the private interest and the duration of the deprivation.
Gilbert v. Homar, 520 U.S. 924, 932, 117 S.Ct. 1807, 1813, 138
L.Ed.2d 120 (1997). The duration of a license suspenéion under
RCW 46.20.289 lasts only as long as it takes the licensee to
resolve the matter with the court issuing the failure to appear.

The second Mathews factor requires ah examination of the
risk of erroneous deprivation of the private interest. Due process
does not require that the procedures used to prévent erroneous
deprivatidn be so comprehensive as to preclude any possibility of

error. Mackey v. Montrym, 443 U.S. 1, 13, 99 S.Ct. 2612, 2618, 61



L.Ed.2d 321 (1979). Rather, “something less than an evidentiary
hearing is sufficient prior to adverse administrative acﬁon”. Dixon v.
Love, 431 U.S. 105, 113, 97 S.Ct. 1723, 1728, 52 L.Ed.2d 172
(1977).

Here, the procedures in RCW 46.20.245 ensure that there is
a minimal risk of erroneous deprivation of a driver’s license. A
person whose license is subject to suspension pursuant to RCW
46.20.289 receives notice that his or her license will be suspended
45 days from the date of the notice. Within fifteen days of the
notice, the individual may request an administrative review which
stays the suspension. The issues to be addressed in the
administrative l;eview are: 1) whether the records relied upon by the
' DOL identify the correct person; and 2) whether the information
transmitted from the court or other reporting agency or entity
reg.arding the person accurately describes the action taken by the
court or other reporting agency or entity, Finally, the DOL action is
subject to appeal. |

The hearing provided for in RCW 46.20.245 protects against
the very ministerial errors argued in Moore such as
misidentification, miscalculation of the fine or errors'in the

conviction form. The purpose of a hearing conducted pursuant to



RCW 46.20.289 is to determiné whether the right person has been
identified and whether that person has failed to respond to a notice
of traffic infraction, failed to appear at a requested hearing, violated
a written promise to appear in court or has failed to comply with the
terms of a notice of traffic infraction or citation. It is unclear how or
what additional or substitute procedural safeguards would better
protect against ministerial errors than those procedures already
provided for in RCW 46.20.245.

The third Mathews factor requires an examination of the
fiscal and administrative burden that additional or substitute
procedures would have on the government. In other words, “the
government’s interest in the efficient and economic administration
of its affairs”. Ongom v. State Department of Health, Office of
Professional Standards, 159 Wash.2d 132,141, 148 P.3d
1029,1033 (2006), quoting Thompson v. Commohwea/th, 386
Mass. 811, 438 N.E.2d 33 (1982). To require additional or
substitute procedures other than those already provided for in RCW
46.20.245 would greatly burden the DOL. Although an individual
has a substantial interest in the continued use and posséssion of a
driver's license, the State likewise has an important interest in the

efficient and cost-effective administration of its driver's license



system, including ensuring that offending drivers appearin court,
comply with court orders, and pay properly imposed fines.

To require additional or substitute procedures from those
already provided for in RCW 46.20.245 would essentially result in
the DOL having to hold an evidentiary hearing anytime an individual
contested a suspension under RCW 46.20.289. That, in turn,
would result in the need for additional staff to process and conduct
the hearings and subpoena witnesses and documents. It is less
thaﬁ clear what benefit an evidentiary hearing would provide in
determining whether the rigHt person has been identified and
whether that person failed to respond to a notice of traffic infraction,
failed to appear at a requested hearing, violated a written promise
to appear in court, or has failed to comply with the terms of a notice
of traﬁic infraction_or citation. Since the riék of erroneous
deprivation of a I.icense under RCW 46.20.245 is minimal, the
burden on the DOL to provide a more formal hearing outweighs the
risk of error and the benefit of providing a more formal hearing.

in Moore, this Court did not specify the extent to which a
hearing must go to satisfy due process. Rather, the Court stated: -

The fatal defect in the statute at bar is that there is no
provision made for any type of administrative hearing

10



with notice and an opportunity to be heard before the
revocation action becomes effective.

City of Redmond v. Moore, 151 Wash.2d at 672 (emphasis added).

The crux of the Moore hearing is the opportunity to be heard
prior to suspension of the license to address any ministerial errors
such as misidentification. RCW 46.20.245 provides just such an
opportunity. Moreover, the legislature included, in addition to the
pre-suspension review, post-suspension appeal rights. RCW
46.20.245(2)(e). Therefore, due process is satisfied.

Indeed, this Court evaluated a statutory scheme similar to
that at issue in this case and found no due process violations. In
Amunrud v. Board of Appeals and the Dept. of Social and Health
Services, 158 Wash.2d 208, 143 P.3d 571 (2006), Amunrud
challenged the suspension of his commercial driver’s license for
failure to pay child support. The statute at issue in that case was
RCW 74.20A.320 which states in relevant part:

A responsible parent may request an adjudicative

proceeding upon service of the notice described in

subsection (1) of this section....The proceedings under this
subsection shall be conducted in accordance with the
requirements of chapter 34.05 RCW. The issues that may
be considered at the adjudicative proceeding are limited to

whether:

(a) The person named as the responsible parent is
the responsible parent;

11



(b) The responsible parent is required to pay child
support under a child support order; and
(c) The responsible parent is in compliance with the
order.
RCW 74.20A.320(3). (emphasis added.)

One of the issues that Amunrud brought before the court
was that due process was violated because he was not given a
meaningful hearing before suspension. Specifically, he was not
permitted to bring before the administrative law judge the reasons
that he was not able to pay arfearages in child support that could
negate the necessity of his license suspension. Amunrud v. Board
" of Appeals and the Dept. of Social and Health Services, 158
Wash.2d 208 at 217.

The Court rejected Amunrud’s claim noting RCW
74.20A.320, unlike the statute at issue in Moore, proVided an
opportunity for an adminiétrative hearing prior to suspension.
Further, Ahunrud had a right to appeal the license suspension that
was not available to the defendant’s in Moore. Id.

In this case, the legislature has crafted a statute, RCW
46.20.245, that is quite similar to the statute upheld in Amunrud. In

both cases, the legislature has placed limitations on the issues to

be heard prior to a driver’s license suspension. RCW

12



46.20.245(2)(b); RCW 74.20A.320(3). Unlike the statute involved
in Moore, both the statute in Amunrud and in this case provide for
an appeal from the administrative hearing suspending a license.
RCW 46.20.245(2)(e); RCW 74.20A.320(4). In addition, in each
case a stay of the suspension is possible if certain actions are
taken by the defendant. RCW 46.20.245(2)(e); RCW
74.20A.320(5).

Similarly, in State v. Scheffel, 82 Wash.2d 872, 514 P.2d
1052 (1973), this Court rejected the argument that the hearing
provided for under the then existing Washington Habitual Traffic
Offenders Act violated due process. Scheffel was alleged to be an
habitual traffic offender based on three separate convictioné for
driving under the inﬂuence of alcohol and was ordered to appear in
superior court to show cause why his license should not be revoked
as an habitual traffic offender. At that time, RCW 46.65.060 limited
the show cause hearing to determining whether or not the person
named in the complaint was the same person named in the
transcribt received from the DOL and whether or not the person
was an habitual traffic offender as defined by statute.

This Court found that the purpose of the hearing under RCW

46.65.060 was to determine whether or not the named individual

13



was an habitual traffic offender as defined by the legislature. As
such, the procedure adopted by the legislature for the hearing was
designed to ensure that the named individual did in fact accumulate
the violations he or she was charged with and did in fact come
within ’Fhe statutdry definition of an habitual offender. As a result,
the hearing procedures ensured that the named individual’s license
was not wrongfully revoked and therefore complied with due
process. State v. Sheffel, 82 Wash.2d at 876.

In Fuller v. Employment Security Department of Washington,
52 Wash.App. 603, 604, 762 P.2d 367 (1988) Stephanie Fuller was
fired from her job as a Job Service Interviewer with the Employment
Security Department and she challenged that action. During an
interview with a claims investigator in April 1985 Fuller adrﬁitted to
falsifying claims during the prior December to March time framé.
Id. Four days after the initial interview with the investigator Fuller
repeated her admission in a meeting with the Department’s regional
director. At that time she was placed on administrative leave and
notified that she had the opportunity to submit additional
information regarding her conduct. She submitted none and was

subsequently fired. /d. at 604-5.

14



Affirming the termination procedure the court held, that in the
public employment context, a pre-termination hearing “need only be
an initial check against mistaken decisions to determine whether
there are reasonable grounds to believe that the charges against
the employee are true and support the proposed action.” Fuller, 52
Wash.App. at 607, citing Cleveland Bd.’of Educ. V. Loudermill, 470
U.S. 532, 545-46, 105 S.Ct. 1487, 84 L.Ed. 2d 494 (1985).

As thé previous cases demonstrate, a full evidehtiary
hearing is not required in all situations. Rather, the purpose of the
hearing along with an examination of the governmental and private
interests at stake determine what process is due. Under RCW
46.20.245, the Respondents in this case have been afforded
sufficient due process protections ahd this court should reverse the

superior court.

IV. CONCLUSION
The superior court’s ruling that procedures authorized by
RCW 46.20.245 for an administrative review fail to provide a
meaningful opportunity to be heard, should be reversed . The
procedures address just those specific concerns argued by the

defendants in Moore and comport with other decisions cited above

15



finding that due process was satisfied. The purpose of a hearing
conducted pursuant to RCW 46.20.289 is to determine whether the
right persbn has been identified and whether that person has failed
to respond to a notice of traffic infraction, failed to appear at a
requested hearing, violated a written promise to appear Iin court or
has failed to comply with the terms of a notice of trafficvinfraction or
citation. The procedures adopted by the legislature in RCW
46.20.245 aré designed to ensure that an individual's license is not
wrongfully revoked and that the risk of erroneous deprivation of a
license under those procedures is minimal. Additional or substitute
procedures would serve no benefit and certainly the burden placed
on the government to provide additional or substitute procedureé
outweighs the minimal risk of erroneous deprivation of an

individual’s license under RCW 46.20.289 and RCW 46.20.245.

f
RESPECTFULLY SUBMITTED thi&—jf)% of July 2008.

LORI RIORDAN
Bellevue City Attorney

mew

JLAM. THIELE
WSBA No. 22581
Assistant City Attorney
Attorneys for Petitioner
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E**3SH277CW 200509240 ' 060694817 .

f)r;dﬁmﬁlva?snmciow ' ABFT
I ’ CE"S’" G PO Box 9030, Olympia, WA 98507-3030
. 104586407
March 13, 2006
File Copy
LEE, SHIN HA DP License #: LEE**SH277CW
1231 MARYLOU ST SE : Birthdate: 02-16-1973 .

LACEY WA 98503

On 04-27-2006 at 12:01 a.m. your drivingApfivilege will be suspended,
The Court has notified us that you failed to respond, appear, pay, or
comply with the terms of the citation listed below:

Citation Number Violation Date Reason for Citation
'T104586407 09-20-2005 SPEED (I TO OVER 29 MPH)

What -do Irhave .to do to avoid -suspension: of my driving privilege?.: .
1. Contact this court to find out how .to take care of this citation:
KING CO DIST CRT ' ’

516 3RD AVENUE RM E-327
SEATTLE, WA 98104

"{(206) 205-9200 :
¢ 2.1 Provide proof that you have satisfiied.the court!s requlrements

.Once the requirements are met, .the court will send us notice-
Because-this may take several::daysjy " you may take your copy of the-
Notice of Adjudication  form:from :the court to any driver licensing
office to speed up the process.

. What will happen if my driving privilege is suspended?
Make sure that we have received notice that this matter is settled
before the date shown above. If we have not, it will be illegal for
you to drive and you must surrender your license to any driver
licensing office. You must pay a reissue fee and any other applicable
licensing fees before a new license can be issued.
May I appeal this action?
Yes. To request an administrative review return the enclosed form or
submit a written request to: Department of Licensing, Hearings &
Interviews, PO Box 9031, Olympia, WA -98507-9031 or fax to (360)664-
8492. Requests must be postmarked within 15 days from the date of this
notice. If you have questions, please call (360)902-3878.

'If _have other questions after contacting the court, call Customer
(360) 902-3900 or visit our website, at www.dol.wa.gov.

ar nt of Licensing has a policy of providing equal access to
=rvi€é . If you need spec1al accommodation, please call (360)

J .
de}:@ Ity of perjury under the ‘laws of the state of Washington that I caused to be placed in a U.S. Postal
.J‘. "b@ true and accurate copy of this document to the person named herein at the address shown, which is
of record, postage prepaid, on March 13, 2006.

Agent for the Department of Licensing Authority: RCW 46.20.289
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STATE OF WASHINGTON
KING COUNTY DISTRICT COURT
EAST DIVISION ~ BELLEVUE

CITY OF BELLEVUE,
Plaintiff,

VS.

BRITTANIA K. ALLEN
TAYTL.OR DALE-BENSON
JESSIE CHI '
RORERT CHRTRKST
CESAR CRISOSTOMO
DARRELL V. HESTER
SHEILIIL.LYTLRE
CHELSEA P. MULLIGAN
RACQUEL B. RAMAC
ANDRE STANSBERRY
KARL VELEZ, ‘

Defendants.

L

-NO. BC 142470
BC 143124
BC 143276
. 142817
BC 142412
BC 138522

NC 143160
BC 143446

BC 143801
BC 143163
BC 142822

L

. FINDINGS, CONCLUSIONS
AND ORDER ON DEFENTANTS’
MOTION TO DISMISS FOR
DUE PROCESS VIOLATION

\./Vv\_/vv\_/v\_/\_‘\/\./\_/‘-/vvvvvvv\./

INTRODUCTION

‘The defendants bring this Motion to Dismiss for Due Pracese Vinlatian ard sing

out of the suspension of their driver’s licenses by the Washington Department of

Licensing (DOL). The defendants argue RCW 46.20.245-does not provide for a

meaningfil opportunity to be heard in DOL suspension actions and consequently fhejr

procedural due process rights are violated. The defendants’ motion is a facial challenge

to the statute.
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The City argues the 4admi11istrati‘ve review procedutes provided in RCW
46.20.245 satisfy procedural due process requirements, and the provisions of the
Admixuistrative Procedures Act (APA) for adjudicative hearings do not apply to the
license suspensions of these defendants.

The record consists of defendants’ motion and niemofandurn, the City’s tesponse
memorandum, and the defendants’ reply memorandum.” Additionally the patties have
stpulated W (e bauscript of the hearing in City of Ballevue v. Milana Attisan,

BC 142932, which includeé testimony of DOL witnesses and exhibits. The court also
copsidered the oral argument of counsel for defenda;lts, Joshua 8. Schaer, and counsel for

the City, Jeff Torrey.

II. FINDINGS
- Each of the defendants has been charged by the City of Bellevue with the
misdemeanor offense of driving while license suspended in the third degreé (DWLS 3°).
. RCW 46.20.342. Thé suspensions arose out of the reportéd failufe to respond to a notice

of traffic infraction in some manner.. In pach nfthe cases a court had advised DOL of the

e e e e e o

au.VJ.D:LU.E QLLLIA Aol LLRELL WAL GF VALLLW “rh ¥hhAdn ashion advem wom i - ———y pm ey

the letter the driver was advised a court had notified DOL of the driver’s failure to
respond, appear, pay, or comply with the terms of a fraffic citation, the number of the
citation, violation date and reason for the citation.

The éuspension notice letter advised the driver to contact the ap;ilicﬁblé court fo

find out how to take care of the citation and provide proofto DOL the driver had satisfied
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the court’s requirements. The driver was also advised he/she may éppeal the suspension
action and informed how to request an administrative review, by returning the enclosed
form or submitting a written request to DOL, postmarked within 15 days from the date of
the notice of suspension. ‘Based ﬁpon the information presented to the court, it does not
appear any of the defendants in these cases requested an administrative review of the

suspension action,

III.  ISSUE
Do the provisions of RCW 46.20.245, allowing for administrative review of a
DOL action to suspend a driver’s license for failing to pay, appear or respond to a notice

of traffic infraction, satisfy procedural due process requirements?

IV. ANALYSIS
‘ The defendants conceded in oral argument the adjudicative procedures set forth in
RCW 34.05.410-598 do not apply to DOL’s review of driver’s license suspensions in this

context. Therefore, the only issue remaining is whether the procedures for review set

forth in RCW 46.20.245 satisfy proccdural duo prococos requirernents. The defendanis
argue RCW 46.20.245 fails to provide for a meaningful opportunity to be heard in DOL
revocation or suspension actions. It should be noted the proposed action by DOL in all
these cases was a suspension action for failure to pay, appeat, or respond to a notice of
n‘afﬁcinfractionf

Washington’s traffic laws require DOL to suspend all driving privileges of a

person when it receives a notice from a court under RCW 46.63.070(6), 46.63.110(6) or
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46.64.025 that the person haé failed to resi:ond to a notice of traffic infraction, failed to
appear at a hearing, violated a promise to appear in coutt, or failed to comply with the
terms of a traffic citation, except parking violations. RCW 46.20.289. Effective July 1,
2005, the suspension takes effect, pursuant (o the provisions of RCW 46.20.245, and
remains in effect until DOL receives a certificate from the court showing the case has
been adjudicated. A reissuance fee must also be paid before a new license is issued to the
person. RCW 46.20.311. IFDOL receives a certificate of adjudicétion from the court
prior to the effective date of the suspension, the suspension does not take effect. RCW
46.20.289. Tf after an administrative review DOL finds in the driver’s favor, the
suspension would also not take effect. |
Prior to July 1, 2005 Washington’s traffic laws did not require DOL to provide for
any type of pre-suspension review or hearing for these types of license suspensions. The
Washington Supreme Court’s decision in Redmond v. Moore, 151 Wn.2d 664,91 P.3"
875 (2004) changed that practice. In Redmond v. Moore the Supreme Court held that the
mandatory suspension of driver’s licenses pursuant to RCW 46.20.289, without the |
opportunity for an administrative hearing, violated due i:roccss. The Court found the
statutes did “not pro{ride adequatc procedural safeguards to ensure against the erroneous
deprivation of a driver’s interest in the continued use and possession of his or her driver’s
license.” Id at 677.
" As a result of the Court’s decision in Redmond v. Moore, the Legislature amended
o RCW 46.20.289 and adopted RCW 46.20.245 to allow for an administrative review of
the DOL’s action to suspend a driver’s license. Under RCW 46.20.245 (1), DOL must

give written notice of the suspension to the person by mail or personal service. The
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notice must specify the date upon which the suspension will be effective, which shall not
be less than forty-five days after the original notice is given. The driver must request the
review in writing and postmark the request within fifteen days of the date of the DOL's
notice of suspcnsion, If the person fails to make the request within the required time

' petiod, the person is considered to have defaulted and loses his or her right to the
administrative review, unless DOL finds good causé for the request after the fifteen-day
period has expired.

RCW 46.20.245(2) defines the limited nature and extent of the administrative

review process and the opportunity for judicial review.

() An administrative review under this subsection shall
consist solely of an internal review of documents and
records submitted or available to the department, unless
the person requests an interview before the department,
in which case all or any part of the administrative
review may, at the discretion of the department, be
conducted by telephone or other electronic means.

(b) The only issues to be addressed in the administrative
review are:
) Whether the records relied on by the
department identify the cotrect person; and
(i)  Whether thé information transmitted from
- the court or other reporting agency or entity
regarding the person accurately describes
the action taken by the court or other
reporting agency or entity.

(c) For the purposes of this section, the notice received
from a court or other reporting agency or entity,
regardless of form or format, is prima facie evidence
that the information from the court or other reporting
agency or entity regarding the person is accurate. A
person requesting administrative review has the burden
of showing by a preponderance of the evidence that the

~ person is not subject to-the withholding of the driving
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privilege.

(d) The action subject to the notification requirements of
subsection (1) of this section shall be stayed during the
administrative Teview process.

() Judicial review of a department order affirming the
action subject to the notification requirements of
subsection (1) of this section after an administrative
revicw sholl be available in the same manner as

provided in RCW 46.20.308(9).

The law is well-settled that driver’s licenses may not be suspended or revoked

without procedural due process required by the Fowrtoenth Awmocadment. Redimornd v.

.
Adoare a8 GO G V. LovVeE U.S. JUD, L2, 27 3.C 1T2D, 52 L. 24 (72 (1977

WLuElie wo v, Dliiidige, 139 U, YAty £33, i < v RA1, 47 TR 1 20 1R (1976) (anoting

Armstrong v. Manzo, 380 U.S. 545, 552, 85 8.Ct. 1187, 14 L.Ed. 2d 62 (1963), City uf
Remond v. Arroyo-Murillo, 149 Wn,.2d 607, 612, 70 P.3d 947 (2003).

In Redmond v. Moore the Court discussed several other states’ procedures for
providing review of license suspénsions, but the Court did not specify the type or'extenf

of administrative hearing drivers should receive for these types of license suspensions.

The Court noted that while the procedures may vary according to the interest at stake,

“[t]he fundamental requirement of due process is the opportunity to be heard at a
meaningful time andina meaningful manner.” Id at 670,
The Supreme Court recently provided some guidance on the type of pre-

suspension review for a driver’s license suspension that passes constitutional muster. In

Amunrud v. Board af. Appeals 158 Wn.2d 208, 143 P.3d 571 (2006), the Court upheld the

p.rovisions of RCW 74.20A.320 involving an administrative hearing of a driver’s license

éuspension for failure to pay child support. The Court found the appellant’s reliance on
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Redmond v. Moore was misplaced because the statute being cl'lallengcd did provide the
person an opportunity to appeal, the opportunity for an adninistrative hearing to
challenge the suspcnSion, and a stay of proceeding pending tﬁe outcome of the
administrative hearing and for an additional six months. Similar to RCW 46.20.245, the
administrative heariﬁg in Amunrud limited the scope of thé issues that could be reviewed
during the administrative hearing prd cess. The Court found Mr. Amunrud was given an
opportunity to be heard at a meaningful time and in & meaningful manner and, therefore,
his right to procedural due process was not violated. Idat218.

In the present case RCW 46.20.245 provides similar protections. There is now an
opportupity to appeal theinotice’ of suspension, the opportunity for an administrative
review, the opportunity for an interview before DOL, a stay of proceeding pending the
administrative review decision, and the opportunity for judicial review. Although the
acope of review is limited to the two issues set forth in the statute, that type of limitation
does not violate due process. As noted in Amunrud, and by the dissent in Redmond v.
AMoo're, drivers have other avepues to address mistakes or other issues associated with the
underlying reason for the suSpénsion of a driver’s license. The DOL has no authority to
change a court’s decision. The driver must present those issues or mistakes to the
appropriate court.

The administrative review process pro‘}ided by RCW 46.20.245 certainly

reduces the likeliboud uf an cuwvacous doprivation of a percon’s driver’s license Ave to

! fn addition to the written request for administrative toview, cither by form or other writing, RCW
46.20.245 provides the opportunity for a person to request an interview befote the department. Based upon
The record befure tiis Cuwl it ducs not appeoar DOL has takon cteps, either via rmle-making at nracedures.
to advise drivers how to ohtain that interview before the department. Because this is a facial challenge to
the statute, this court does not have to reach the question of whether the statute as applied is '
umoonstitutional. Rurthermore, there is no evidence any of these defendants availed themselves of the
administrative review process provided by the statute.

7
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DOL error. Ifthere was an error made byn a coutt, the driver can seek an admiﬂsﬁative
review from DOL, advise DOL what the problem is, antomatically obtain  stay of the
DOL suspension action pending review, and take the nec'essary steps to address the issue
with the appropnate court. For these reasons the court ﬁnds-tht; statutory provisions of
RCW 46.20.245 prowde drivers the opportumty to be heard in a rneanmgful time and in &

meaningful manner.

V. CONCLUSION
Thé defendants chiallenge the constitutionality of ROW 46.20.245 and therefore
bear the burden of establishing beyond a reasonable doubl (he statule is unconstitutional.
Citizens for Responsible Wildlife Mgmt. v. Stare, 149 Wn.2d 622, 631,71 P.3d 644
(2003). Defendants’ fasial challenge of the statute must be denied if there are ally

rirerimatances where the statute can be constitutionally applied. Wash. State Republican

Party v. Wash. State Pub. DtSClosure Comm'n, 141 Wn.2d 245, 282, n.14. 4 P34 803
.(2000). For the reasons set forth herein, the defendants have failed to meet their burden.

Therefote, the defendants Motion to Dismiss for Due Process Violation is DENIED.

DATED this 31% day of December, 2006.

AM_)/
/ i
Ju—c?j f[ z.neyﬁ._ Gatrow
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

COUNTY OF KING
SHIN H. LEE, ET. AL, ) _ ,
: ) NO. 07-1-03641-1SEA
Appellant, ) o
) ORDER ON RALJ MOTION
V. ) RRORGSEDR)
. ) ‘
CITY OF BELLEVUE, )
Respondent. ) [CLERK'S ACTION REQUIRED]
)

THIS MATTER having coﬁm on for oral argument on March ;25-, 2008 before the
undersigned Judge of the above. entitled court and after reviewing the record on appeal and
considering thé written and oral argument of the parties, the _courf holds the following:

RCW 46.‘20.2454 fails to comply with due process and is therefore

u.nc.onstitutional. This statute fails to provide for é meaningful due process

administrative review; providing only an “intgrview” in writing. There is no

015p0111111§ty for cross examination or any othér due process protections as a

matter of 1'i.ght. The decision to conduct a hearing and what form that hearing

- will take rests solely with the Department of Licens.iﬁg. No .witnesses can- be
Subpoénaed and no live testimony can be taken. The 151'ocedLL1'es, therefore, as

set forth in RCW 46.20.245 fail-to comply with both substantive and procedural

O A



due process and fail to address the due process concerns raised in Redmond v.

'Moore, 151 Wn.2d 664,91 P.3d 875 (2004).

[T IS HEREBY ORDERED that the above cause is reversed and remanded back to the
King County:District Court, Bellevue Division for further proceedings in accordance wi[ﬁ the

above decision.
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Date . | mgf/(

Attorney for Appellant WSBA # ‘ _ Attorney for R.es'poh'dent WSBA #91037



