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I INTRODUCTION

* This is a workers’ compensation case governed by Washington’s
Industrial Insurance Act, Title 51 RCW.1 Emira Resulovi¢ appeals from a
Superior Court judgment that affirmed the order of the Board of Industrial
Insurance Appeals that dismissed, as untimely, her appeals from the orders
of the Departme_nt of Labor & Industries issued on her workers’
compensation claim. It is undisputed that Resulovi¢ appealed the April 2,
2001 and February 20,‘ 2004 Department orders in January 2'005, long
‘after the 60-day appealldeadline under RCW 51.52.060. The Board and
the Superior Court declined to equitably excuse Resulovi¢ from the appeal

deadline by finding that she was not diligent in pursuing her appeals.
Resulovi¢ argues that her appeals weré timely becéuse the
Depar&ﬁent orders never became final, claiming that the orders were not
“communicated” to her in her primary Bosnian language and did not state
her ‘appeal rights >in “black faced typ'e” in violation of RCW 51.52.050 and

51.52.060. She also argues that her appeals should be deemed timely in

equity. She further argues that the Department’s sending English-written

! This case involves the issues of the existence and the scope of limited-English-
proficient claimant’s right to interpreter services. The same issues are being raised in the
following four cases currently pending at this Court involving Bosnian-speaking workers
represented by the same counsel who represents Resulovi¢: Mestrovac v. Dep’t of Labor
& Indus., No. 58200-3-1; Kustura v. Dep’t of Labor & Indus., No. 57445-1-1 (three
consolidated cases); Ferenéak v. Dep’t of Labor & Indus., No. 58878-8-1; Masic v. Dep’t
of Labor & Indus., No. 60139-3-1. The oral argument in- Mestrovac and Kustura are
tentatively set to be heard on the same date.



notices and proyiding limited interpreter services as well as the Board’s
not providing her with interpréter servi§es durihg discovety or for her
confidential communications with her .attorney violated a variety of
- Constitutional provisions, federal and state statutes, and public policies.
But our Supreme Court has rejected the argument that the word
“communicated” in RCW 51.52.050 denotes “s‘ome actual understanding
on the part of the [claimant] of the nature of the'o;'der.” Rodriguez v.
Dep’t of Labor & Indus., 85 Wn.2d 949, 951, 540 P.2d 1359 (1975)
(rejecting an extremely illiterate Spanish;speaking claimant’s argument).
Also, Resulovié admitted at the Board that each “order contained black
faced ten point type on tﬁe same side as the decision in English stating the
Department’s decision.” Certified Appeal Board Record (CABR) 68.
Equity does ﬁot excuse her _untimeiy filing, because she does not challeﬁge
the Superior Court finding (supported by substantial evidence) that she did
not diligently pursue her aﬁpeals. See Kingery v. Dep 't of Labor & Indus.,
132 Wn.2d 162, 178, 937 P.2d 565 (1997) (equity requires diligence). |
Resulovié received adequate notice of the 'Department. orders but
failed to diligently pursue her appeals despite her demonstrated ability to
obtain help in communicating with the Department in English in writing.
See Nazarova v. INS, 1711 F.3d 478, 483 (7th Cir. 1999) (“It has long been

established that due process allows notice of a hearing (and its attendant



-procedures and consequences) to be given solely in English fo a. non-
English speaker if the notice would put a reasonable rééipient on notice
that further inquiry is required.”); Soberal-Perez v. Heckler, 717 F.2d 36,
43 (2™ Cir. 1983) (“A rule placing the burden of diligence and further
inquiry on the part of a non-English-speaking individual served in this
country with a notice in English does not violate any principle of due
process.”), cert. denied, 466 U.S. 929, 104 S. Ct. 1713, 80 L. Ed. 2d 186
(1984). The Board‘prov.ided her With' an interpreter for all on-the-record

testifﬁony and statements throughout its proceeding. | |
Resulovié’s claim for further interpreter services has no support in

law and should Best be addressed to the Legislature.” |

II. COUNTERSTATEMENT OF THE ISSUES

A. ‘/When a Department order is f‘eceived by an injuréd
worker, has the order been “communicated” to the

worker under RCW 51.52.050 and 51.52.060?
B. Resulovi¢ does not challenge the finding that she was
'not diligent in pursuing appeals from the Department
orders at issue. Is this finding a verity and does it

preclude equitable relief? In any event, does substantial
evidence support the finding?

2 There are 6900 plus living languages in the world. Raymond G. Gordon, Jr.,
Ethnologue: Languages of the World (15® ed. 2005), available at
http:www.ethnologue.com; see also World Almanac & Book of Facts 731-732 (2006)
" (ethnologue-based compilation of languages).



C. Did the Department violate Resulovié’s statutory, |
Constitutional, or other rights in sending English orders
or providing limited interpreter services?

D. Did Resulovié waive her argument on the Board’s
provision of interpreter services, when she did not raise
it at the Board? In any event, did the Board violate her
statutory, Constitutional, or other rights in not
providing ‘an interpreter for discovery or her
confidential communications with her attorney?

E. Did the Department or the Board - “shift” any
interpreter costs to Resulovi¢?

F. . Did the Superior Court properly award the Department
as costs the $200 statutory attorney fee under Chapter
4.84 RCW and the Supreme Court Black decision?
III. STATEMENT OF THE CASE

A. Department Claim Administration

It is undisputed that Emira Resulovi¢ is limited in English
proficiency (LEP). On November 23, 1599, Resﬁlovié sustained an
industrial injury and applied to the Department fqr workers’
compensation, which the Department allowed. CABR 123 (stipulated
history); TR (8/17/05) 61. On April 2, 2_00'1;, the Department mailed her
an order stating the lwage. computation for her .time—lbss benefits (wage
order). CABR 132; Finding of Fact (FF)’ 1. On February 20, 2004, the

Department mailed her an order closing her claim with an award for low

3 Findings of Fact refer to those made by the Board in its Decision and Order
(CABR 1-5) adopted by the Superior Court in its judgment with a deletion of a sentence
in Finding of Fact 4 (CP 5). Copies of the Superior Court judgment and the Board
Decision and Order are attached to this brief as Appendices A and B, respectively.



back permanent partial disability (closing order). CABR 90; FF 1. Itis
1.1ndisputed fhat Resulovié received both orders but did not protest to the
Department or appeal them to the Board until J anuafy 19, 2005. FF 1, 5. |
During the pendency of her claim at the Dépaftment, Resulovi¢
never asked the Department, orally or in writing, to translate any written
correspondence or orders. Grigsby (8/ 17/05) 47-48%; FF 4. In fact, she
sent many English-written doéufnents with her  signature to. the
Department. Grigsby (8/ 17/05) 42-48, 54; BD Ex. 2-6. Janet Grigsby, the
claim adjudicator of the Debérttnent v‘vho' worked on Resulovié’s claim,
Grigsby (8/17/05) 24-25, believed, béfsed on hel; review of Resulovi€’s
claim, that Resulovié was able to communicate in writtén English, Grigsby
8/ 17/05) 35-39, 45-46, 54. CGrigsby also received calls from, and talked
“on several occasions in English with, Resulovié’s husband., Grigsby
~ (8/17/05) 47-48, 56, who seemed to speak English “quite well” and never
'indicated he did not understand her English, Grigsby (8/17/05) 6.
On one occasidn in 2000, Resulovi¢ orally requested and was
provided with an interpreter for a telephone conversation with Grigsby. -

Resulovi¢ (8/17/05) 14. The Department also provided her with

* This brief refers to the testimony or statement during the Board hearings by
either “TR” or by the surname of the witness, followed by the date of the hearing, and the
page number of the transcript in which the testimony or the statement is located. The
Board transcripts are contained in the Certified Appeal Board Record.



interpreters to translate oral communications at medical examinations and.
vocational consultations on her claim. Grigsby (8/17/05) 31, 58.

B. Board Proceedings

On January 19, 2005, through her attdrney, Resulovié appealed the

4/2/01 ‘wage and 2/20/04 closing orders to the Board. CABR 86-8.9, 134-
137. She reciuested interpreter seryices for all communications addressed

to her and also to her English-speaking attorney. CABR 88, 136. |

The hearing occurred on August 17-, 2005 and September 7, 2005,

whére Resulovi¢ gave her testimony and presented that of Grigsby on the
issue of whether ﬁer appeals were timely. TR (8/1 7/05);_TR (9/7/05). The
Board provided her with an intérpreter for aﬂ the on-the-record téstimony |

~ and the statemgnts throughout the heérings. TR (8/>1 7/05); TR (9/7/05).

Resulovi¢ testified she was fluent only in Bosnian for speaking,
reading, and writing but always had language help available. Resulc;vié’
(8/17/05) 9-20, 62-63; Resuiovié. (9/7/05) 18, 28. As she testified, “Where
| we lived in the apartments there are a lot of Bosnian people and people
- from formér Yugoslavia and there was always somebody who would help
me out,” Resulovi¢ (9/7/055 18, “Somebody from our neighbors was
always ther¢ to help,” ‘Resuldvic’ (9/7/05) 28 She testified she obtained
help for completing Department documents from her husband, friends, and

neighbors, Resulovi¢ (8/17/05) 64-74; Resulovi¢ (9/7/05) 8-9, 13, 17-18,



28, 71, and indicated “maybe” her husband or friend helped her fill out a
Department change of address forrﬁ, Resulovi¢ (8/17/05) 71. She testified
that after a document is translated to Bosnian, “of course I would
understand it.” Resulovi¢ (8/7/05) 22.

After the'hearings, an industrial appeals judge (IAJ): issued. a
Proposed Decision and Order dismissing Resulovi¢’s appeals as untimely.
CABR 73-84. The IAJ found that the wage and closing ofders “contained

" black faced ten point type . . . advising [Resulovi¢] of the Department’s
decision.” CABR 82-(Finding of .Fact 2) (emphasié added). ‘Tli,le IAJ also
found that4 Resulovi¢ did not seek translation of these orders, CABR 82
(Finding of Fact 4), and “did not exercise diligence in pérfécting and
prosecuting her claim for compensation.” CABR 82 (Finding of Fact 6).

| Resulovi¢ petitioned the 3—mémber Board to review the IAJ’s
decision. 'CABR 7-13, 48-71. In her petition for review, Resulovi¢ did

" not make ahy claim or afgument that the interpreter services provided

during the Board proceedings were inadequate. CABR 7-13, 48-71. Nor

- did she challenge the IAJ’s finding thaf th.e‘ wage and closing orders
contained “black faced ten point type” .advising her of the Department’s
decision. CABR 7-13, 48-71. In fact, Resulovié proposed the Board to

.ﬁnd, among other things, that “[e]ach order contained black faced ten

point type on the same side as the decision in English stating the



Departmentfs decision.” CABR 68. She argued that the wage and closing
orders did not become ‘ﬁnal because the orders were not “communicated”
to her in her ;Bdshian language ahd that the Department violated a variety
of 'Coﬁstitufional provisions, federal and state statutes, and public policies
in not providing notice in her Bosnian language and providing limited
interpreter services during the claim administration. CABR 7-13, 48-71.
Thc Boardv issued a Decision and Order diémissirig Resulovié’s
appeals as untimeiy. CABR 2-6. The Board adopted thé IAT’s ﬁndiné
that the wage and closing orders used biack faced tyl;e advisirig Resﬁlovié
of the Department decisions, FF 2, and she nevef sought translation of the

wage and closing orders, FF 4, or diligently pursued her appeals, FF 6.

C. Superior Court Pi‘oceedings
‘Resulo;vié appealed the Board decision to King County Superior
Court. The Supérior Court affirmed the Board decision and adopted all of
the findings and conclusions, while striking a sentenée in one of the
ﬁndingé (“She did not file an appeal within sixty days after of the time her
doctor told her that his bills had not been paid and that shé had to appeal
| any Department order she thought was incorrect.”). CP 1-6. The Superior
Court determined that Resulovi¢ was not entitled to any equitable rélief,
CP 5 (Conclusion of Law 2), and that the Boérd provided appropriate
interpreter services during its proceedings, CP 5 (Finding of Fact 5).

)



Resulovi¢ appeals from the Superior Coﬁrt judgment. CP 7-14.
Iv. STANDARD OF REVIEW |
 “RCW 51.52.110 and RCW 51.52.115 govern judicial review of
matters arising under the Industrial Insurance Act.” Bennerstrom v. Dep’t
of Lab’or & Indus., 120 Wn. App. 853, 857, 86 P.3d 826 (2004).

The superior court reviews a Board decis’ion “only in an abpellate
capacity” and “cannot consider matters outside the record or presented for
the first time on appeal.” S"epich v. Dep't of La.bo.r & Indu&., 75 Wn.2d
312, 316, 450 P.2d 940 (1969), RCW 51.52.115. The “findings anci
decisions of the Board are prima facie correct and the burden of proof is
on the party attacking them™: here Resulovi€.” Ravsten v. Dep’t of Labor
& Indus 108 Wn.2d 143, 146, 736 P.2d 265 (1987); RCW 51.52.115.

Th13 Court reviews “the findings made after the superior court’s de
novo review” to “see whether substantial evidence supports the findings”
‘and “whethef the court’s conclusions of law flow f:rom the findings.”
Ruse v. Dep’t of Labor & Indus.,. 138 Wn.2d 1, 5, 977 P.2d 570 (1999).
The superior court’s decision “upholding the Board’s findings and

decision must also be presumed correct.” Intalco Aluminum v. Dep’t of

5 Resulovié requests relief far beyond the scope of her appeals. Appellant’s
_Brief at 49-50. The Board may not go beyond the scope of an appealed Department
decision, and the Superior Court and this Court likewise cannot go beyond that scope.
See, e.g., Hanquet v. Dep’t of Labor & Indus., 75 Wn. App. 657, 661-666, 879 P.2d 326
(1994). If this Court decides this case in Resulov1c s favor, the only relief that can be
granted is remand to the Board to consider her appeals from the wage and closing orders.



. Labor & Indus., 66 Wn. App. 644, 653, 833 P.2d 390 (1992) (citation |
ofnit;[ed). Evidence is substantial if “sﬁfﬁcient to persuade a fair-minded,
rational person of the truth of the matter.” R & G Probst v. Dep’t of Labor
&;Tndu.é., 121 Wn. App. 288, 293, 88 P.3d 413 (2004). A reviewing court
must take the “record in the light most favorable to the party who -
prevailed in superior court”: here, thevDepartment. Harrison Memorial
Hosp. v. Gagnon, 110 Wn. App. 475, 485,'40 P.3d 1221 (2002); RCW
51.52.140 (appeal from superior court lies “as in other civil cases”).

This Court ‘reviews questions of statutory and constitutional
interpretation de ndx'/o. See Willoughby v. Dep’t of Labor & Indus., 147
Wn.2d.725, 730, 57 P.3d 611 (2002). | |

V. ARGUMENT® - | N
A. Resulovi¢ Conceded that the bepartment Orders Used the

- “Black Faced Type.” Thus Waiving Her Contrary Argument,
and. In Any Event, Her Argument Lacks Merit

Resulovi¢ argues that the wage and closing orders were “void” and
never Vbecame final because they failed to use “black faced type” as
required by RCW 51.52.050. Appellant’s Brief at 11-13. A final

Department order must contain “a statement, set in black faced type of at

¢ Resulovi¢ divides her central argument into two parts, timeliness (Appellant’s
Brief at 12-29) and general attacks grounded in multiple sources of law based on claimed
Department and Board interpreter practices (Appellant’s Brief at 29-42). She repeats
much of the discussion from the first part in the second. The Department has structured
this brief to address only once each of the sources of law that she raises.
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least ten point body or size, that such final order . . . shall become final
within sixty days from the date the order is communicated to the parties . .
.7 RCW 51..52.050. As Resulovié notes, “black faced” is synonymous
with “bold faced,” gnd the Department orders stated her appeal rights in
‘black, capitalized letters, not bold type. CABR 90, 132.

| But Resulovi¢ did not raise this argument when she petitioned the
Board to review the IAJ’s decision, which found that the Department
“orders contained black faced type.  CABR 48-71. In fact, she conceded
 that “[e]ach order contained black facéd ten point type on the same. side as
the decision in English stating the Deparﬁnent’s decisio‘n."’\ CABR 68. By
haviﬁg failed to confest the lack of black faced tsipe in the Department
orders at the Board and expressly conceded the DepMent’s use of such
typ.e, Resulovi¢ waived her black faced .type argument. | See RCW
- 51.52.104 (“petition for review shall set forth in détail the grounds
’therefor and the party . . . filing the same shall be deemed to have waived
all objectioﬁs or irrégularities not specifically set forth thereir;”)é Sepich,
75 Wn.2d at 316 (superior court, “as an appellate tribunal” can “only pass
upon those ‘matters that have first been presentéd to the Board and
'preserved in the Board’s record for review™); Stelter v; Dep ’t of Labor &
Indus., 147 Wn.2d 702, 711 n.5, 57 P.Bd 248 (2002) (failure to raise a

theory in a petition to the Board waives argument on that theory on later

11



judicial appeal); Allan v. Dep’t of Labor & Indus., 66 Wn. App. 415, 422,
832 P.2d 489 (1992) (“Allan waive this [insufficient notice] objection |
because she did not set it out in her petition for review .. ).

In any event, the statement of appeal rights “is not statutory notice
of the action of the‘department to the person to whom it is ﬁailed.’? Portef
v. Dep’t of Labor & Indus., 44 Wn.2d 798, 800, 271 P.2d 429 (1954). "
“The copy of the order . . . is itself the notice of the action t'aken,”vand “the
'statement required to be printed on the copy thereof is merely a warning of
tize statutory requirement that an appeal must be taken Within sixty days,
and does not affect the validity of the communication of the ‘order’. .. to .
the person who receives it.” Porter, 44 Wn.2d at 801-802 (emphdsis \
added); see also In re Eugene Jackl, BIIA Dec., 88 2528, 1988 WL
236608, *2 (1988) (significant decision) (“No evidence was presented that
the claimant was 1n any way prejudiced by the Department;s failure to
pﬁnt the ‘noﬁc,e of appeal rights’ in ten point, 100% black faced type.”);
O’Keefe v. Dep 't of Labor & Indus., 126 Wn. App. 760, 766, 109 P.3d 484
(2005) (the Board’s siglliﬁeant decisioﬁs are “persuasive authority”).

Resulovié fails to derﬁonstrate actual prejudice from the |
Department’s failure to use black typed face. Although her brief argues
that the orders did not communicate the importance of the appeai deadline

to her, Appellant’s Brief at 13, she never testified to that effect.

12



B. Resulovié’s Receipt of the Department Orders Constituted.
“Communication” under RCW 51.52.050 and Rodriguez

Resulovi¢ argues that the wage ar;d closing orders never became
final, claiming that they were not “communicated” to her under RCW
51.52.050 and 51.52.060 because they .were not Wﬁften in he.rv primary
Bosnian language. Appellant’s Brief at 14;17, 31.

But our Supreme Court has rejectéd the argument that tﬁe word
“communicated” denotes “sbme actual understanding on the part of the
workman Cf the nature of the order.” Rodriguez, 85 Wn.2d at 951. The
word “communicated” requires “only that a cc;py of the order be received
by the workman.” Rodriguez, 85 Wn.2d at 952-953.

Without much explanation, Resulovi¢ argues that Rodriguez is
“dicta” and “outdated.” Appellant’s Brief at 16. She is incorrect. The
ROdriguéz Court authoritatively determined that the claﬁnmt’s appeal
there was “not timely” under RCW 51.52.060, Rodriguez, 85 Wn.2d at
953 (eniﬁhasis added), but equitably excused the untimely filing under the
“special circumstances” there presented , id. at 954;

| Rodriguéz is contro'lli-ng‘ here on the meaning of the term
v“com‘municated‘”‘ in RCW 51.52.050 and 51.52.060. Although Resulovi¢
appears to question the wisdom of our highest court’s interpretation of the

term, our Legislature has not amended the statute since Rodriguez, a 1975

13



decision, and she provides no basis for this Court to ignore its stare decisis
effect. See Johnson v. Morr;'s, 87 Wn.2d 922, 927, 557 P.2d 1299 (1976)
(“[O]nce a statute has been construed by the highest court of the state, that
construction operates as if it were originally written into it.”).

C. The Superior Court Properly Declined to Equitably Excuse
Resulovi¢ from the Statutory Appeal Deadline’

Resulovié seeks equitable relief from the Wage and closing orders
she failed to timely appeal. Appellant’é Brief at 24-29. An appellate court
reviews the tﬁal\ court’s decision to exercise equitable power for an abuse
of discretion. See Rabey v. Dep’t of Labor & Indus., 101 Wn. App. 390,
397, 3 P.3d 217 (2000)’. The Superior Court properly declined to grant
equitable relief, and Resulovi¢ fails to dempnstrate an abuse of discretion.

Alfhough Washington courts ha\}e équitable poWer to set aside a
Department action, WASH. CONST. att. IV, § 6; Kingery, 132 Wn.2d at 173
(plurality), they have rarely exercised that power; Kingery, 132 Wn.éd at.

173 (plurality); Rabey, 101 Wn. App. at 395 (“This equitable exception

7 Resulovi¢ complains that in an unrelated case involving a different worker, a
different Assistant Attorney General agreed in the Board proceedings that the 60-day
period for appeal of a Department order in that case did not begin until an interpreter
translated the order to the worker. Appellant’s Brief at 25. But Resulovi¢ does not
provide any argument that such an agreement in an unrelated case with different factual
circumstances would have any relevance here. The parties’ agreement on jurisdiction in
that case would not be binding on the Board or courts even in that case, much less in this
unrelated case. See State v. Knighten, 109 Wn.2d 896, 901-902, 748'P.2d 1118 (1988) (a
court is not bound by a party’s erroneous concession or stipulation on a question of law);
Barnett v. Hicks, 119 Wn.2d 151, 161, 829 P.2d 1087 (1992) (“Litigants cannot stipulate
to jurisdiction nor can they create their own boundaries of review”).

14



has been used sparingly when Workers‘hgvle missed the 60-day limit for
filing appeals.”). It is “a well-established rule that an equitable remedy is
an extraordinary, not ordinary form of relief..’" Sorenson v. Pyeatt, 158 |
Wn.2d 523, 531, 146 P.3d 1172 (2006) (citation omitted). .

Our Supreme Court has found} extraordinary circumstances
warranting equitable relief from the appeal deadline under. -RCW
51.52.060 inA;ﬁes V. Dép 't of Labor & Industries, 176 Wash. 509, 30 P.2d
239 (1934) (equitable relief granted to an incompetent committed to a
hospital duﬁng the appeal period), and Rédriguez, su};m (equitable relief
granted to an extreme illiterate whose interprefer was hbspitalized and his
mother about to undergo surgery in Texas during the appeal period).8

Ames involved a worker who the Department knew had legally
bgen found violently insane and committed to a héspital at the time the
Department sent"its érder rejecting his workers’ compensation claim to his
~ home. Ames, 176 Wash. at 5 10. Within 60 days of his discharge, the
claimant hired an attorney and requested a hearing on his claim, which fhe

Department denied as untimely. Ames, 176 Wash. at 510-511. Under

8 In a diffefent context, this Court in Rabey upheld the trial court’s grant of
equitable relief from the 1-year statutory limitation for filing a survivor’s claim, as based
on “reasonable and tenable grounds,” Rabey, 101 Wn. App. at 399, when the worker’s
widow (1) was “shocked and disoriented” by her husband’s death, which was compared
to “a form of diminished capacity similar to that found in Ames,” Rabey, 101 Wn. App. at
397; (2) reasonably relied on the employer’s lead human resource manager, who led her
to believe she had no claim; and (3) “ha[d] not exhibited a lack of diligence in perfecting
her claim,” Rabey, 101 Wn. App. at 398.

15



these circumetances, the Supreme Court upheld the trial court’s grant of
equitable reIief from the appeal deadline, because it would be “abhorrent
and contrary to established public lpolicy” to “permit the department to
deal ex parté with a workman’s claim and deny his just rights unheard
while he ravas Iknown te be non compos mentis.” Ames, 176 Wash. at 514.
Rodriguez  involved an  “extremely illiterate” workers’
compensation claimant, who did not write or read either Spanish or
English, and, at the time he recelved the Department order closing his
claim, his 1nterpreter was hospitalized and unable to 1nterpret the order for
him, and the worker s mother in Texas was about to undergo surgery.
Rodriguez, 85 Wn.2d at 949- 950 The clalmant left for Texas, notifying
the Department of his change of address through his doctor, and w1th1n 60
days of his return, had his interpreter explain the claim closure to him and
filed an appeal fo the Board, which denied his appeal as untimely. |
Rodriguez, 85 Wn.2d at 950. In exercising equitable power under 4mes,
~ the Supreme Court noted authority holding that “illiteracy will not excuse
failure to comply with provisions of workmen’s compensation acts’as to
the giving of notice” but that “extreme illiteracy is ‘within the reach of the
mental incompetency principle.”” Rodriguez, 85 Wn.2d at 954 (citation

“

omitted). The Court reasoned that the claimant was “extremely illiterate”

16



»and' that the Department “knew or should have known” of the illiterady at
the time of claim closure. Rédriguez, 85 Wn.2d at 954-955.

On the other hand, the courts have declined to exercise equiteible
power in cases that do not demonstrate the. claimant’s diligence, Kingery,

132 Wn.2d at 178 (“Mrs. Kingery did not diligently pursue remedies

available to her.”); Kingery, 132 Wn.2d at 178 (Madsen, J., concurring)

(“1 agree with the majority . . . that the claimant in this case failed to
diligently pursue her righis.”); Harman. v. Dep’t of Labor & Indus., 111
Wn. App. 920, 927, 47 P.3d 169 (2602) (“Ignorance of bthé law has never
been an adequaté defenée.”); or when the claimants failed to show their
inability to . understand fhe order or misconduct on the part of the
Departmenf, see, e.g., Liznn v. Dep’t of Labor & Indus., 130 Wn. App.
829, 839, 125 P.3d 202 (2005)°

The per se rlile proposed by ﬁesulovié that LEP claimants are
entitled to equitable relief from the appeal deadline, so long as the
Departmént was ai;vare of the claimants’ LEP status when it sent English

orders, Appellant’s Brief at 28,10 ignores the reality that many LEP

% The plurality in Kingery and this Court in Lynn recognized that, under Ames and
Rodriguez, two elements must be met for equitable relief from the timeliness
requirements of RCW 51.52.060 — (1) the claimant’s inability to understand the order and
the appellate process and (2) the Department’s misconduct in communicating the order.
Kingery, 132 Wn.2d at 174 (plurality); Lynn, 130 Wn. App. at 839.

' " 19 Although Resulovi¢ suggests that she had “a psychiatric/emotional condition
impairing the ability to comprehend or act,” Appellant’s Brief at 28, her suggestion is not

17
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claimants, like Resulovié, are able to use resourcesd to understgnd English
documents and that about 180,000 claims are filed with the Department
each year. Kingery, 132 Wn.2d at 169 (plurality).

In the due process context, the courts have required diligence and
further inquify to a LEP person and held that English-written notice to the
person is sufficient so long as it “would put-a reasonable recipient on
notice that further inquiry is required.” Nazarova, 171 F.3d at 483;
Guerrero v. Carleson, 512 P.2d 833, 836 (Cal. 1973) (government “may

| reasonébly assume” that LEP. person “will act ﬁromptly to obtain
[language] assistance‘ when he receives the notice in qﬁesti’on”), cert.
denied, 414 U.S. 1137, 94 S. Ct. 883, 38v L. Ed. 2d 762 (1974); Soberal-
Perez, 717 F.2d at 43 (requiring “diligence aﬁd further inquiry” to a LEP
person “served in _»this country with a notice in English does. ndt violate
any principle of due process™). As Massachusetts’s Supreme Court stated,
.When a person receives notice which would be sufficient if the person
~ were not under a disabilify, that notice is éufﬁcient as to a person actually
under a disability if: |
(1) it would ﬁut a reasonable person on notice that
: inquiry is required,
(2)  further inquiry would reveal the facts necessary to

understand the nature of the proceeding and the
opportunity to be heard, and - -

supported by any finding or evidence. In fact, she testified that after a document is
translated to Bosnian, “of course I would understand it.” Resulovi¢ (8/7/05) 22.

18



(3)  the party’s disability does not render him incapable
of understanding the need for such inquiry.

Commonwealth v. Olivo,_. 337 N.E.2d 904, 909 (Mass. 1975)..

Similarly, in the context of statutory limitations fér filing a habeas
corpus petition, courts “have rejectéd a per se rule that a petitioner’s
blanguage limitations ‘can justify equitable tolling, but havé recognized that
equitaBle tolling may bev justified if language barriers actually preveqt
timely filing.” Mendoza v. Carey, 449 F.3d 1065, 1069 (9™ Cir. 2006)
(“non-English spegker who could not find 'a> willing translator coufd
qualify for equitable tolling”); Cobas v. Burgess, 306 F.3d 441, 444 6®
Cir. 2002) (“tile existence of a translator” to assist a person during his
appellate proceedings implies that th; pérson lacks reasonable cause for
“remaining ignorant of the legal requirement for filing his claim”).

The réquirement of diligence and further inqﬁiry on LEP persons
in due process and other legal contexts is consistent with the. principles
developed vin_ Ames, Rodriguez, and Kingery that require diligeﬁce on the .
ciaﬁnant seeking equitable relief from the 60-day appeal déadline.

Hére, Résulovié .has not aséigned error to or otherwise challenged
the 'Superior Court finding (adopting the Board finding) that she “did not
exercise diligence in perfecting and prosecuting her claim for

compensation.” CP 5; FF 6 (CABR 5). This finding is a verity. See
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Wil{oughby, 147 Wn.2d at 733 n.6 (unchallenged ﬁndings are verities);

This finding thus precludes equitable relief here. See Kingery, 132 Wn.2d

at 178 (equity requires diligence); Leschner v. Dep’t of Labor & Indus., 27

Wn.2d 911, 927, 185 P.2d 113 (1947) (“Equity aids the vigilént, not those

who slumber on their rights.”); Labor & Indus. v. Fields Corp., 112 Wn.
) App. 450, 459, 45 P.3d 1121 (2002) (“[Al]s one condition of equitable
-relief, the claimant must have diligéntly pursuéd his or her rights.”).

In any event, the evidence, viewed in the light most favorabie to
the Department, supports the ﬁnding that Resulovié‘was not diligent in
pursuing, her appeal.‘ Resulovi¢ had no problem obtaining translation of,»
and help in filling out, Department documel“lts, because “[w]here we lived
in the apartments there.are a lot of Bosnian people and people from former
Yugoslavia band there Was always sdmebody who would help me out.”
Resulovié (9-07-05) 18, 28 b(“S'omebody from our neighbors was always
there to help.”). Her husbénd called the Department several times and
seemed to speak Engliéh “quite well.” Grigsby (8/17/05) 47-48, 56. She

. sent to the Department many .documents but never indicgted she needed
documents translated. Grigsby 8/ 17/05) 47-48, 56; CABR Ex. 2-6; FF 4.
| The wage aﬁd closing orders .Resulévié failed to timely appeal

contained the Department’s name and address, the claim manager’s phone

number, and Resulovié¢’s name, claim number, and injury date. CABR 90,
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132-133. The Departmént orders having every official appearahce of
relgting to Resulovic’s claim reasonably but her on notice that further
inquiry is reqliired. See Nazarova, 171 F.3d at 483; Guerrero, 512 P.2d at
836; Soberql—Perez, 717 F.2d at 43; Olivo, 337 N.E.2d at 909. Resulovié_»
did not explain why éhe did not obtain help in translating these orders.
Nor did she testify that she was unable to obtain such help at the time éhe '
received the orders. Thesé facts are sufficient to persuade a fair-minded.
person that Resulovi¢ did not diligently pursue her api)eals.

Unlike the legally insane, hospital-conﬁned ;:laimant in Ames and
the “extremely illiterate” claimant in Roa’riguéz, whose interpreter was
hospitalized and unavailable and his mother about to undergo surgery in
Texas when he received the Department order, there is no evidence here -
showing thai Résulovié, for reasons beyond her control, was unable to
understand the orders she faiied to timely appeal — she demonstrated her
ability to understand and deal with Department orders with the assistance

~of her family members, friends, neighbors, or an interpreter.
| Further, VResulovié fails to demdnstrate any misconducf by the
Department.  Kingery, 132 Wn.2d at 174 (plurality) (Department
misconduct is an element for equitable relief); Lynn, 13‘0 Wn. Apia. at 839
(same). She ,g_:laims that the Department must have known of her inability

to understand the Department orders, because it had provided her with an
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interpreteg for some oral communications. Appellant’s Brief at 5, 15, 28.
But she overlooks the distinction between fluency in oral commum'cations
in a second language and that in written cofnmunications. Resulovié, in
her many written communications in English with the Depaﬁment, ncvef
asserted any limitation on her ability to read English or to readily obtain
help from a dictionary or family or friends, Grigéby (8/17/05) 42-43, 54;
BD Ex. 2-6, and she thus cannot claim that the Departrﬁent committed
misconduct or has “unclean hands” in continuing to send orders in
English. As thé Departinent’s claim adjudicator Grigsby testified, bésed
on her review of Resulovié¢’s claim, she believed Resulovié was able to
_ communicate in written English. Grigsby (8/ 1'7/05) 38-39, 45-46, 54.
Resulovi¢’s reliance on Somsak v. Criton Technologies, 113 Wn.
App. 84, 52 P.3d 43 (2002), is mispiaced. Somsak does not involve ah
English order sent to a LEP claimant — it addressed the res judicata effect
of a -Departrﬁent order that did not cléarly encompass the issue, the
litigation of which the émpioyer sought to preclude. Somsak holds only
that when the language of an order does not clearly address a 'partiéular‘
issue, the parties receiving it are not bound on that issue. Somsak, 113

Wn. App. at 92. There is no issue here about the clarity of the ianguage

(in English) in the wage and closing orders at issue.
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Resﬁlovié’s reliance on In re Cecelia Envila, Dckt. No. 93 1856,
1994 WL 739079 (Nov. 14, 1994) (Board decision), is also mispla»ce»d.11
Envila is factually distinct and wrong. It involved a 41-day delay, much
shorter than the 9-month and 3.5-year delays here. The Board stated that
the illiterate, LEP claimant had no duty to immediately seek translations of
documénfs, Envila, 1994 WL 739079, at *2. Envila is thus inconsistent
with the duty of diligence recognized in Kingery, 132 Wn.2d at 178, and
with due process and equitable tolling decisions requiring diligence and
inquiry, Nazarova, 171 F.3d at 483; Guerrero, l5 12 P.2d at 836; Soberal-
Perez, 717 F.2d at 43; Olivo, 337 N.E.2d at 909; Mendoza, 449 F.3d at
1069; Cobas, 306 F.3d at 444. As the Board dissent correctly pointed out,
a claimant, “whether illiterate, would pay sbecial attention to ‘6fﬁcia1’
communications upon receipt.” Envila, 1994 WL 739079, at *5 (dissent).

In sum, the Superior Court prop.erly declined to exercise équitable
power in this case. Resulovi¢ fails to prove an abuse of d'iscretion.‘

D. Resulovi¢ Fails to Show Violation of Chapter 2.43 RCW

Resulovi¢ argues that both the Depértment and the Board violated
Chapter 2.43 RCW. Appellant’s Brief at 33-35. But she never challenged

the Board’s provision of interpreter services in her petition for review to

1 Resulovié incorrectly describes Envila as a significant decision of the Board.
See RCW 51.52.160 (the Board shall publish its “significant decisions™).
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the Board.”> CABR 7-13, 1-70. She thus waived her argument about the
Board’s provision of interpreter services. See RCW 51.52.104; Sepich, 75

Wn.2d at 316; Stelter, 147 Wn.2d at 711 n.5; Allan, 66 Wn. App. at 422.

- In any event, her argument lacks merit, because Chapter 2.43 RCW does

not require the Department or the Board to provide interpreter services.

~ Chapter 2:43 RCW does not create a right to an interpreter, see
RCW 2.43.010, but requires that an interpreter when‘dppoinz‘ed in a “legal
proceeding” be “qualified,” RCW 2.43.030(1). It allocates interpreter
costé to “the governmental body initiating the legql p;oceeding,” RCW
2.43.040(2), er, in “other legal proceedings,” to “the ﬁqn-English-speaking
person, Aunless such persoﬁ is indigent,” RCW 2.43.040(3). _ This ’

distinction is consistent with the due process law that distinguishes

“government-initiated proceedings seeking to affect adversely a person’s

status” such as “criminal prosecution, deportation or exclusion” and
“hearings arising from the person’s affirmative application for a benefit”.
Abdullah v. INS, 184 F.3d 158, 165 (2™ Cir. 1999) (due process does not

require an interpreter for special agricultural worker status applicants

’Resulovié claims that, in an oral ruling that was not recorded, the IAJ denied
interpreter services in relation to a discovery issue about a Department request for
admissions. Appellant’s Brief at 8, 31, 42. It was Resulovi¢’s burden to make a record
that such a ruling occurred so that it could be preserved for superior court review. See
generally Sepich, 75 Wn.2d at 316. She did not make such a record. Nor can she show
any prejudice in any such ruling. She offered to admit her response to.the Department’s
request for admission at the hearing over the Department’s objection, TR (8/17/05) 17-

19, and the Board ultimately rejected it, CABR 4.
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during INS interviews); see aZso State v. Nemitz, 105 Wn. App. 205, 211,
19 P.3d 480 (2001) (“The purpose of the interpreter statute is to f)rovide
interprefers for defendants, witnesses, and others compelled to appear.”).
In claiming that Chapter 2.43 RCW applies to the Department |
ciaim administration, Resulovi¢ does not present any legal anaﬂysis other |
than to say, "‘There is simply no other legislative authorization found in
Washington statute for purchasing interpreter services to provide to LEP
'Workers.” Appellant’s Brief at 34. But she overlooks the implied power
the Legisla@é hag vested in the Department to carry out its progfams. |
See generally Tuerk v. Dep 't of Licensing, 123 Wn.Zd 120, 124-125, 864
P.2d 1382 (1994) (implied authority explained); see also RCW 43.22.030;
RCW 51.04.010-.030(1); RCW 51.32.095(1)-.114; RCW 51.36.010(1).
The statute does not apply to the Department clairﬁ administration,
because it is not a:-“legal proceeding.” A “legal proceediné” is “a [1]
proceed‘ingv in any court in this state, [2] gfand jury hearing, or [3] hearing
before an inquiry judge, or before an administrative board, commission,
agency, or licensing body of the state 6r an}; political subdivision thereof.”

RCW 2.43.020(3) (bracketed numbers added)."” The claim administration

3 The word “proceeding” is qualified only by the phrase “in any court in this
state,” which is separated by a comma from “grand jury hearing,” and by another comma
from “hearing before an inquiry judge, or before an administrative board, commission,
agency, or licensing body of the state . . ..” RCW 2.43.030(3). “A comma serves many
functions, but its purpose always is to set a phrase apart from the rest of the sentence.” E.
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is not a “hearing” and is irrelevant to a worker’s 'appeal to the Board. See,
e.g., McDonald v. Dep’t of Lﬁbor & Indus., 104 Wn. App. 617, 623, 17
P.3d 1195 (2001) (Department decision vmal'dng processeé are irrelevant).
The hearing begins affer the Department makes an ex parte decision in a
non-adversarial manner, and an aggﬁeved lparty appeals it to the Board,
which then conducts a de novo hearing to determine whether the decision
is correct. RCW 51.52».050—.10:4; McDonald, 104 Wn. App. at 623.

The Board proceeding is a “legal proceeding,” but the Board is not
required to provide an interpfeter at its | expense, because it did not
“initiate” the proceeding. RCW 2;43.040(2). Resulovi¢ “initiated” the
proceeding by filing an appeal. RCW 51.52.050, .060. Although rot
. required, the Board, per its rule adopted under RCW 51.52.020 (not ﬁnder
Chapter 2.43 RCW as Resulovi¢ claims*), provided her with an interbreter
for the hearing. See WAC 263-12-097 (“When . . . a non-English-
speaking pérson as defined in chapter 2.43 RCW is a party . . . in a hearing

before the [Board], the [IAJ] may appoint an interpreter . . ..’;). Her

Gig Harbor Improvemernit Ass’n v. Pierce County, 106 Wn.2d 707, 713, 724 P.2d 1009
(1986). The qualifying prepositional phrases that follow “hearing” in the statute’s
description of the third category of legal proceeding modify only the word “hearing” that
immediately precedes those qualifying prepositional phrases. See Berrocal v. Fernandez,
155 Wn.2d 585, 593, 121 P.3d 82 (2005) (“[U]nless a contrary intention appears in the
statute, quallfymg words and phrase refer to the last antecedent.”). .
!* Resulovié claims that the Board recognizes its authority to adopt WAC 263—
12-097 derives from Chapter 2.43 RCW. Appellant’s Brief at 34. But the regulation |
derives from RCW 51.52.020 and recognizes only that, when. an interpreter is appointed -
at the Board proceeding for a LEP claimant, Chapter 2.43 RCW is incorporated only in
part for certain specified definitions, appointment standards and other matters. '
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~ challenge to WAC 263-12-097 (Appellant’s Brief at 31) is not based on .
any authority and should be rejected.

E. Resulovié¢’s Claims of Violation under Chapter 49.60 RCW,
Title VI, and Presidential Executive Order Lack Merit

Resulovi¢ claims the Department and Board"® discriminated
against her for her national origin in violation of Chapter 49.60 RCW,
Washington’s Law Against Discrimination (WLAD) and Title VI of the
Civil Rights ’Act, Appellant’s Brief at 32-33, 35-37, and violated EO
13166, Appellant’s Brief at 18-19, 35. Her arguments lack merit.

EO 13166 (2000 WL 34508183) (directing federal grant agencies
to develop LEP guidelines) expressly and unambiguously states it does not
create any enforceable “right or benefit, substantive or procedural”:

~ This order is intended omly to improve the internal
management of the executive branch and does not create

any right or benefit, substantive or procedural, enforceable

at law or equity by a party against the United States, its

agencies, its officers or employees, or any person.

EO 13166 § 5 (emphasis added). This language demonstrates Presidential
intent specifically to reject the type of argument raised by Resulovié here.

As to WLAD and Titie VVI, Resulovi¢ does not explain how a

worker may raise such a discrimination claim in her appeal under Title 51

13 Resulovi¢ waived these claims with respect to the Board’s provision of
interpreter services as she failed to raise them at the Board in her petition for review.
CABR 7-13, 1-70; see RCW 51.52.104; Sepich, 75 Wn.2d at 316; Stelter, 147 Wn.2d at
711 n.5; Allan, 66 Wn. App. at 422 ‘ '
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. RCW. See RCW 49.60.030(2) (“Aﬁy person deeming himself . . . injured
by any act in violation of fhis chapter shall haveyak civil action in a court of
~ competent jurisdiction.”); Sépich, 75'Wn.2d at 316 (superior court “has no
original jurisdiction” in workers” compensation cases); Brand v. Dep’t of
Labor & Indus., 139 Wn.2d 659, 668, 989 P.2d 1111 (1999) (Title 51
RCW “provides exclusive proCedures' and remedies for injured workers™).
Nor does Resulovié provide adequate analysis uﬁder WLAD or

Title VI to demonstrate an actionable discrimination. See Alexander v. -
Sdndoval, 53‘2 U.S. 275, 280-293, 121 S. Ct. 1511, 149 L. Ed. 2& 517.
(2001) (Sectidn 602 of Title VI creates a privately enforceable right
against “intentional discrimination,” but not “disparate impact”). This
Court should thus reject her arguments as not supported by any authority
or anélysis. See Cowiche Canyon Consérvancy V. Bosley, 118 Wn.2d 801,.
809,.828 P.2d 549 (1992) (“[T]he three grounds' afgued are not suﬁported
by any reference to the record nor by any citation of authority; v&;e do not
cbnsider them.”); State v. Thomas, 150 Wn.2d 821, 868-869, 83 P.3d 970 |
(2004) (“[TThis court will not review issues for which “inadequate
' argument has been briefed of only passing treatment has been made.”).

| Resulovié points out a Department provider bulletin PB 05-04 and
argues that it “recognizes that the failure to provide a}dequate interpreter

services for medical care constitutes discrimination based on national .
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origin and violates Title VI.” Appellant’s Brief at 36. But the provider
bulletin is “advisory only” and “does not implement or enforce the law”.
Wash. Educ. Ass’n v. Pub. Disclosure Co;ﬁm 'n, 150 Wn.2d 612, 619, 80 »
- P.3d 608 (2003). PB 05-04 describes d federal agency’s Title VI disparate
impact analysis, which, as stated above, is not privately enforceéble.
Further, this case does not address the health care interpreter sgrvicés
addressed in PB 05-04, which the Department indisputably provides.

F. Resulovié¢ Fails to Explain How the Department or the Board
Violated a Public Policy under RCW 2.43.010

C'iting RCW 2.43.010, Resuloviéh claims that the Department is
required by the policy in the statute to provide notice to LEP clairﬁants in
their primary l—anguages, Appellant’s Brief at 17-18, and that the
Department and the Board'® violated the policy by pfdviding only limited
interpretef services, Appellant;s Brief at 32. But the policy is “to secure
the rights, constitutional or otherwise” of LEP pérsons. RCW 2.43.010.
Because she fails to show any violaﬁon by the Departrhent or the Board of -

any of her “rights, Constitutional or otherwise,” her argument lacks merit.

16 As stated above, Resulovié waived her argument about the Board’s provision
of interpreter services, which she failed to raise at the Board. CABR 7-13, 1-70; see
RCW 51.52.104; Sepich, 75 Wn.2d at 316; Stelter, 147 Wn.2d at 711 1.5; Allan, 66 Wn.
App. at 422. : , :
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G. Resulovi¢ Failed to Show a Due Process Violation'’

Resulovi¢ argues that the Deﬁartme’nt and the Board"® violated her
procedural due ‘process rights. Appellant’s Brief at 10-22, 37-39. “Due
Iprocess requires notice and an opportunity to be hgard.” State v. Storhoff,
133 Wn.2d 523, 527, 946 P.2d 783 (1997). The Department orders at
' issue and the Board’s evidentiary hearing With an interpreter provided for
all of the on-the-record testimony and statements satisfied due procéss.

1. The Depértﬁment English Notice Satisfied Due Process

Resulovi¢ argues that the Depaﬁrﬁent ofders sent to her violated
her due process rights, saying, “Sending English only orders to LEP
Workers does not constitute notice”. Appellant’s Brief at 21. Due process
requires notice “reésonably calculated, under all the circumsténces, to
apprise interested parties of the pendency of the action and affofd them an
opportqnity to present their objections.” Mullane v. Cent. Hanover Bank
& Trust Co., 339 U.S. 306, 314, 70 S Ct. 652, 94 L. Ed. 865 (1950). The

Department orders satisfied such notice.

17 The Department will not engage in separate analysis of Washington and
federal due process clauses, because Resulovi¢ does not make such analysis or suggest
that a greater protection is provided under Washington’s with an analysis under State v.
Gunwail 106 Wn.2d 54, 720 P.2d 808 (1986).

18 Resulovi¢ waived her argument on the Board provision of interpreter services,
Whmh she failed to raise at the Board. CABR 7-13, 1-70; see RCW 51.52. 104 Sepich,
75 Wn.2d at 316; Stelter, 147 Wn.2d at 711 n.5;-Allan, 66 Wn. App. at 422.
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The courts in other jurisdiction have determined that, in civil cases
involving only economic interests as here, aue pfocess does not require
_govefnment agencies to provide noticés_ or services to persons with limited
English proficiency in their primary language.. See Carmona v. Sheffield,
475F.2d 73 8; 739 (9th Cir. 1973) (notice of unemployment benefit denial);
Toure v. United States, 24 F.3d 444, 446 (2Ild Cir. 1994) (administrative
seizure); Soberal-Perez v. Heckler, 7i7 F.2d 36, 43 (2™ Cir. 1.983) (social
security benefit denial), cert. denied, 466 U.S. 929, 104 S. Ct. 1713, 80.L.
Ed. 2d 186: (1984); Frontera v. Sindell, 522 F.2d 1215, 1221 (éth Cir. -
1975) (no due process right to civil service exam in Spanish); Alfonso v.
Bd. of Review, 444 A.2d 1075, 1076-1078 (N.J. 1982) (unemployment
beneﬁtAdenial); Commonweal;‘h v. Olivo, 337 N.E.2d 904, 909-910 (Mass.
1975) (condemnation); Hernandez v. Dep’t of Labor, 416 N.E.2d 263,
_266—267 (1. 198i) (unemployment benefit denial); Guer;ero V. Carleson,
512 P.2d 833, 837' (Cal. 1973) (termination of welfare benéﬁts), c;ert.
.denied, 414U.S. 1137,94 S. Ct. 883, 38 L. Ed. 2d 762 (1974).

" As stated above, supra Section V(C), the courts have ﬁlaced a duty
of diligence and further fnquify on LEP persons, see Guerrero, 512 P.2d at
836; Nazarova v. INS, 171 F.3d 478, 483 (7th Cir. 1999); Soberal-Perez,
717 F.2d at 43; Olivo, 337 N.E.2d at 909. As stated above, supra Section

V(C), the Department orders contained Resulovié¢’s name, claim number,
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and injury- date, the Department’s name and addréss, and the phone
nﬁmber of the claims manager (CABR 90, 132-133) and would ‘a.lert any
reasonable LEP claimant to seek language assistance, if necessary.

Resulovi¢’s reliance on Ruiz v. Hull, 957 P.2d 984 (Ariz. 1998), is
misplaced. Hull did not involve a due proéess issue. It involved the
co,nstitutionaiity, undgf thé First Amendment and the federal equal
protection clause, of Arizona’s constitutional amendment that “explicitly
and broadly prohibit[ éd] goyernin‘ent employees from using non-English
languages,” thus prohibitiﬁg the “use in all oral and written
communications by perséns connected with the government of all words
and phrases in any language other than English.” Hull, 957 P.Zd at 996
(emphasis added). The Hull Court held that the amendment impermissibly
brestricted speech of public employees and others and was not narrowly
taiiored td meet its igoél to promote English as a gommon language,
because “English can bé promoted without prohibiﬁng the use of other
languages by state aﬁd local governments.” Hull, 957 P.2d at 1001
(emphasis added). Hull pointed out, and turned in significant part on, the
“critical difference between encouraging the use of English and repressing
the use of other languages.” Hull, 957 P.2d at 991.

Unlike the constitutional amendment in Hull, the Department’s

English notices or services do not prohibit the use of any other languages.
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Arizona’s broad ban on public employees’ use of other languages in Hull
must be distinguished from Resﬁlovié’s claim of an “affirmative right to
compel state government to provide inforfn_ation in a language that [he]
can comprehend.” Yniguez v. Arizonans for Official English, 69 F.3d 920,
936 (9'th>Cir. 1995) (en banc) (emph.asis added), vacated as moot, 520
US 43,117 S.'Ct. 1055, 137 L. Ed. 2d 170 (1997).” |

The Hull Court recognized that it is “not [the COurt’s] prerogative
to impinge upon the Legislature’s ability to require, under appropriate
circumstances, the prqvision of services :rin languages other than English.”
- Hull, 957 P.2d at 997 (emphasis added). In other words, the decisions as
to .Whether,A when, and in what languages to provide language services

should be “best left to those branches of government that can better assess

the changing needs and demands of both the non-English speaking -

populatioﬂ and the government agencies that provide the ‘pranslatidn.”
AZfonso, 444 A.2d at 1977, see also Olivo, 337 N.E.2d at 910 n.6; Valdez
v. N.Y. Ciz)) Hous. Auth., 783 F. Supp. 109, 121 (S.D.N.Y. 1991).
Resuldvié’s reliance on Jones v. Flowers, 547 U.S. 220, 126 S. Ct.
1708, 164 L. Ed. 2d 415 (2006), is likewise misplaced. Jones involved a

situation where a notice of a tax lien sale sent via a certified mail to a

-1 Although the Supreme Court has vacated the Ninth Circuit opinion in
Arizonans for Official English on mootness grounds, the Hull Court explicitly relied on
the opinion, stating, “On the merits of the case, however, we agree with the result and
with much of the reasoning of the Ninth Circuit opinion.” Hull, 957 P.2d at 987 n.1.
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property owner was returnecz unclaimed, yet the government pro;eeded to
sell his property. Jones, 126 S. Ct. at 1712-1713. The Supfeme Court
held “that when mailed notice of ‘é tax sale is returned unclaimed, the State
must takebadditional reasonable steps to attempt to provide notice to the
property owner befpre selling his property, if it is practicable to do so.”
Jones, 126 S. Ct. at 1713. The Court emphasized fhat the government
“Ynew that [the property owner] could not be reached at his address of .
record,” Jones, 126 S. Ct. at 1717, and reasoned that if a letter is returned |

? &6

unclaimed; the sender “will ordinarily attempt to resend it,’ espécially -

. When . . . the subject matter of the letter concerns such an important and
irreversible prospect as the loss of a house,” id. ‘at 1716 (émphasis added).
Unlike the situation in Jones, where a préperty owner did not receive the '
tax sale noticé, éf which fact the government was aware, there is no claim -
here that Resulovi¢ did not recgive the Department order§ at issue.

" Resulovi¢’s reliance on State v. Teran, 71 Wn. App. 668, 862 P.2d
| 137 (1993), is likewise misplaced. Teran holds only that a LEP criminal
defendant’s waiver of his or her Miranda ﬁght against self-incrimination,
to be valid, must be made after advisement of the right in his or her native
tongue. Teran, 71 Wn. App. ét 672. Resulovié¢ does not explain how the

waiver of constitutional right in Teran has any relevance to the notice of

the Department decisions on her workers’ compensation claim.
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2. Resulovi¢ Received Due Process at the Board Ev1dentlary
Hearing with an Interpreter

Without reference to the record, Resulovi¢ claims that her “request '
for an interpreter to respond in discovery was not accommodated, costing
ﬁer $180.” Appellant’s Bﬁef at 37. Her assertion is improper and not
supported by the record and should be rejected. See RAP 10.3(a)(5),
(a)(6)- (reference to the record must be included “for ea;:h factual
statement” and argument); In‘re‘ Lint, 135 Wn.2d 518, 532, 957 P.2d'755
' (1998) (“strict adherence to [RAP 10.3] is not merely a technical nicety’ )‘.

Further, Resulovi¢ does not present any 3-factor analys1s under
Mathews v. Eldridge, 424 U.S. 319, 334-335, 96 8. Ct. 893, 47 L. Ed. 2d
18 (1976),A to explain why the Board evidentiary hearing with anA
~ interpreter provided for ;all the on-the-record testimony and stateménts was
inadequate as a matter of constitutional due process. The Court should not
consider her “naked castings into the ;:onstitutional sea,” which “are “not
sufficient to command judicial consideration and discﬁssion.” State v.
Johnson, 119 Wn.2d 167, 171, 829 P.Zd 1082 (1992) (citaﬁons omitted);
see also Cowiche Canyon, 118 Wﬁ.Zd at 809 (argument not supported by
'any reference to the record or citation of authority need not be
éonsidéred); Thomas, iSO Wn.2d at 868-869 (argument inadequately

developed or given only passing treatment need not be considered).

35



In any event, Resulovié’s érgument lacks mérit. Due process “has
never been construed to require that the procedures used to guard against
~ an erroneous deprivation of a protectibfe ‘property’ or ‘liberty’ interest be
so comprehensive as to preclude any possibility of error.” Mackey v.
Montrym, 443 U.S. 1, 13, 99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979). The |
court will determine the specific dictates of due pro'cess iﬁ a particular
case by balancing (i) the private interest affected, (2) fhe risk of an
erroneous deprivatién of that interest thfough the procedures used and fhe
value of additional safeguards, anfl 3) tﬁe government’s interest,
inclﬁding the function involved and the fiscal and administrative burdens
the additional safeguards would entail. Mathews, 424 U.S. at 334-335.

Asi to the first Mathews factor, although Resulovi¢ has a i)rotected
interest in her claim for more benefits than was awarded to her, such an
~interest, no matter how important, is not as ﬁeat as, and must be
distinguished from, a vesfed right to benefits involved in Mathews. See
-Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 60;61, 119 S. Ct. 977,

143 L. Ed. 2d 130 (1999) (workers’ interests in “their claims for payment”
are “fundamentally different” from a vested right to benefits); Lander v.
Indus. Comm’n of Utah, 894 P.2d 552, 555 (Utah Ct. App. 1995)
(worker’s interest in his claim for -benefits “falls short of a yested right to

benefits as in Mathews™); Harris v. Dep’t of Labor & Indus., 120 Wn.2d
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461, 475, 843 P.2d 1056 (1993) (“Where the Department has neither
considered nor determined whether a worker is permanently and totally
disabled, that worker has a future expectation of benefits, not a vested
right.”). AIso,‘ her interest must be aséessed in light of the fact he will be
awarded full retroactive relief if she ultimately prevails. See Mathews,‘
424 U.S. at 340 (relevant to the first factor analysis was the fact the
disability'recipient whose benefits were terminated would be awafded full
retroactive relief if he ultimately prevailedzo). This is not a case where the
State “wili not be able to make [a driver whose license was sﬁspendéd]
whole” through a post-suspension pfocess. Mackey, 443 U.S. at 11.2

\ As to the second factor, Resulovié, does not explain what risk of an
erroneous decision on the contested timeline'ss issue would result from the
1a§k of interpreter services for her discovery- respénse or for her
conﬁdeﬁtial communications with her attorney. California’s Supreme
Court has rejected a civil, indigent, and represented LEP defendant’s dﬁe |
pfocess challengqfo the trial court’s denial of an interpreter for attorney-

client communications, because, as the court proceedings were “controlled

by counsel,” the defendant was “in no worse position than the numerous
v b

" 20 Also, the benefits at stake in Mathews and here are not the last safety net for
the worker. See Mathews, 424 U.S. at 342 (“[T]he disabled worker’s need is likely to be
less than that of a welfare recipient.”).

2l While recognizing this fact, the Supreme Court in Mackey nonetheless
concluded that due process does not require a prior evidentiary hearing for suspending a
driver’s license under Massachusetts’ implied consent law. Mackey, 443 U.S. at 11-19.
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represented litigants who elect not to be present in court ét all.” Jara v.
Municipal Court, 578 P.2d 94, 96-97 (Cal. 1978).

Resulovi¢ was represented by her attorney from the outset of the
Board proceedings, and,‘ unlike the defendant in Jara, was provided with
-an interpreter for all the testimony and statements made on the fecord
throughout the proceedings. She had a right (which she exercised) to seek
judicial revi.e_w of the Board decision. She.‘does not explain how
interpreter services for either (1) her response to the Department’s request
for adfnission, which she éfj‘ered to admit at hearing over Départment
objection, TR (8/17/05) 17-19, and the Board ultimately rejected, CABR
4, or (2) for her confidential communications with her attorney would
have changed the outcome of this case. |

As to the third factor, cost is a significant factor when it comes out
of a state beneﬁt pfogram, with finite funds. Méthews, 424 U.S. at 348
(emphasis added). Given the nature of ‘I{esulo{fié’s claim and the reliable
procédural safeguards used (the evidentiéry hearing with an interpreter),
the value of having interpreter services for her response to the
Department’s request for admission is simﬁly outweighed by tﬁe cost.

Resulovié claims that “saVing the state mbney” does not justify
“withholding‘ benefits,” citing Willoughby v. bepartment of Labor &

Industries, 147 Wn.2d 725, 57 P.2d 611 (2002). Appéllant’s Brief at 39.
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Willoughby involved a substantive (not procedural) due process challenge
to a statute that denied disbursement of certain benefits to prisoners who

had no statutory beneficiaries and were unlikely to be released from

_prison, although the prisoners were otherwise eligible for the benefits.

: Willoughby, 147 Wn.2d at 728-730. Substantive due process analysis

differs from procedural due process analysis. In any event, the
Department here did-'not, just to save money, deny Resulovié any benefits
to which she wés otherwise entitled, just because she speaks Bosnian.

- For her claim for Department-level ianguage services, Resulovi¢
relies on the statement in Buffelen Woodworking v. Cook, 28 Wn. App.
501, 625 P.2d 703 (1981), that a workers’ claimant has a protected intéresf
in potential benefits. Appéllant’s Brief at 20. But, as stated above, the
Department notice of its decisions and the Bdard hearing satisfied due
i)rocess. See Mathews, 424 U.S. at 332-349 (for termination of disability
benefits, dﬁe process doeé not require pre-deprivation hearing).

H. Resulovié¢ Fails to Show Prejudice Resulting from Her Ihabi]jtv
_ to Obtain Additional Language Services

To prove a due process violation, Resulovi¢ must show actual
prejudice. . See Gutierrez-Chavez v. INS, 298 F.3d 824, 830 (9th Cir. 2002)
(“a violation of due process as the result of an inadequate translation”

requires a showing “that a better translation likely would have made a
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difference in the outcome™); Kugo v. Ashcroft, 391 F.3d 856, 859 (7th Cir.
2004) (“A generalized claim of inaccurate translation, without a

particularized showing of prejudice based on the record, is insufficient to

sustain a due process claim.”); State v. Storhoff, 133 Wn.2d 523, 528, 946

P.2d 783 (1997) (due process violation requires actual prejudice); Motley-
Motley, Inc. v. State, 127 Wn. App. 62, 81, 110 P.3d 812 (2005) (same).
Resulovié fails to prove prejﬁdice, as she fails to show that the lack
of additional serV_ices has affected the outcome in this case. Sée Gutierrez-
Chavez, '298 F.3d at 830 (prejudice must be shown in.the outcorﬁe).

~ I. Resulovi¢ Fails to Show an Equal Protection Violation®

Resulovié argues that the Department and the Board® violated her

equal protection rights. Appellant’s Brief at 22-_24, 40-41. She is wrong.

Equal protection requires, within reason, “that persons similarly .

situated with respect to the legitimate purpose of the law receive like

treatment.” Seattle Sch. Dist. No. I v. Dep't of Labor & Indus., 116

Wn.2d 352, 362, 804 P.2d 621 (1991). It “does not require identical

2 The Department does not engage in separate equal protection analysis under-

Washington and federal Constitutions, because Resulovi¢ does not make such separate
analysis or suggest that a greater protection is provided under Washington’s with an
analysis under State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). In the equal
protection area, an independent state constitutional analysis “applies only where the
challenged legislation grants a privilege or immunity to a minority class, that is, in the
case of a grant of positive favoritism.” Andersen v. King C’ounty, 158 Wn.2d 1, 14, 138
P.3d 963 (2006) (plurality).

She waived her argument on the Board provision of interpreter services,
which she failed to raise at the Board. CABR 7- 13, 1-70; see RCW 51.52.104; Sepich,
75 Wn.2d at 316; Stelter, 147 Wn.2d at 711 n.5; Allan, 66 Wn. App. at 422.
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treatment of people who are in fact differen‘t.” Seattle Sch. Dist., 116
Wn.2d at 364. “The standard of review in a case that does not employ
suspect classification or fundamental right is rational basis, also called
minimal scrutiny.” Philippides v. Bernard, 151 Wn.2d 376, 391, 88 P.3d
939 (2004) (citation omitted).

| Here, the rational basis review applies, because Resulovi¢ fails to
show any sﬁspect classification or fundamental right. Workers’ benefits
are “finite resources,” not a fundamental right. Willoughby, 147 Wn.2d at
739; In re Grove, 127 Wn'.2d 221, 238, 897 P.2d 1252 (1995) (*Where as
here, the interest at sfake, is only a financial one, the right which is
threatenéd is not considered ‘fundamental’ in a constitutional sense.”).
“Language, by itself, does not identify members of a susi)ect class.”
Soberal-Perez, 717 Fad at 41; bzz'vo, 337 N.E2d at 911 (“The class
burdened, however, is not those of Spanish descent, but those unable té
read English. This is not a suspect cléss.”); Valdez, 783 F. Supp. at 122 -
(housing authority’s “féilure to provide its documents to plaintiff in |
| Spanish does not implicate a proteéted class™); Moua v. Cz’ty of Chico, 324
F. Supp.2d 1132, 1137-38 (E.D. Cal. 2004) ("‘[N]o casé has held that the
provisiﬁn of services in the English language amounts to discrimination

‘against non-English spéakers based on ethnicity or national origin.”).
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Résulovié argues that sh¢ has a fundarﬁental right to travel, citing
Macias v. Department of Labor & Industries, 100 Wn.2d 263, 668 P.2d
1278 (1983). Appellant’é Brief at 40. But she fails to explain how the
Department or the Board impinged on her fundamental right to travel.
Macias involved statutory exclusion. of seasonal farm workers from
benefits unless they earn at leasf $150 in a calendar year from the
employer in whose employ they suffered injury. Macias, 100 Wn.2d at
264-265. Noting that the workers “must move farm to farm and state to
state in order to obtain continual employmeﬁt,” Macias, 100 Wn.2d at 271
(emphasis added), the Macias co.urt. concluded that the $150 requirement
effectively “penalized” them for 'engaging in farm work (involviﬁg
interstate travel), when their basic necessities of life depended on their
small income from each farm; id. at 273. Resulovié fails to explain how
the Depai'trhént or the Board “penalized” her for exeréising her
fundamental right to travel, which is “the right to ﬁavel within the United
States.” Haig v. Agee, 453 U.S. 280, 306, 101 S. Ct. 2766, 69 L Ed. 2d
640 (1981) (emphasis added) (noting a “crucial difference between .the
fireedom to travel internationally and the right of interstate travel”).

Under the rational basis test, “there is a presumption of
constitutionality,” and the classification is upheld “unless it rests on

grounds wholly irrelevant to achievement of legitimate state objectives.”
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Tunstall ex rel. Tunstall v. Bergeson, 141 Wn.2d 201, 226, 5 P.3d 691
(2000) (emphasis added). A classification “will be upheld if any
conceivable state of facts reasonably justifies the classification.” Tunstall,
141 Wn.2d at 226 (emphasis added). Resulovié, who challenges thc |
classification, “has the burden of proving that the classification is ‘purely
arbitrary.”” Tunstall, 141 Wn.2d at 226;

Although there is no Washington éase directly on point, the courts
in other jurisdictions that have addressed a LEP person’s eqpal protection
| challenge to English ﬁoﬁces or services have consistently 'upheld tﬁe

constitutionality of such notices and services. See Carmona, 475 F.2d at
739 (“[TThe choice of California to deal only in English [in providing
notices and services of unemployment benefits] has a reasonable basis.”);
Guadalﬁpe Org. v. Tt empé Elementary Sch. Dist., 587 F.2d 1022, 1026-29
(ch Cir. 1978) (no right to Bilingual education); Frontera v. Sindell, 522 |
F.2d 1215, 1218-20 (6th Cir. 1975) .(English-only civil service
examination met the rational basis test); Soberal-Perez, 717 F.2d at 42-43
| (“[i]t-is not irrational for the Secretary [of HHS] to choose English as the
one language in which to conduct her official affairs.”); Olivo, 337 N.E.2d
at 911 (English-only notice of condemnation rationally based); Guerrero,
512 P.2& at 837-839 (English—pnly notice of ‘reduction or termination of

welfare benefits met the rational basis test).
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The choice of the Department to deal primarily in English has a
r_eascinable basis. It is “not difficult for us to understand why [an agency
decides] that forms should be printed and oral instructions given in the
‘English language: English is the national language of the United States.”
SoberalfPerez, 717 F.2d at 42; Frontera, 522 F.2d at 1220 (“Our laws are
printed in English and our legislatures conduct their business in
English.”); Olivo, 337 N.E.2d at 911 (“English is the language of this
country.”). The “additional burdens- on [the state’s] finite resources and
[its] interest in having io deail with one language With. éll its citizens
support the conclusion of reasonableness.” Carmoiw, 475 F.2d at 739. -'
Equal protection does not “dictate liuciget priorities by elevatingilanguage
services-over all other competing needs.” Mo‘ua, 324 F. Supp. 2d at 1138.

Résulovié points 01it thai .the Department provides Spanish-
speaking claimants with .séme éervices in Spanish. Appeliailt’s Brief at
23. The provision of such services does not violate equal protection,
vi;vhich “does not requir¢ that a Staté must choos.e between attacking every
~ aspect of a problem or nét attacking the problem at all. It is enough that
the State’s action be rationally based and free | from invidious
Giscrimination” Dandridge v, Williams, 397 U.S. 471, 436, 90 . C.
1153, 25 L. Ed. 2d 491 (1970) (citation omitted). “A classiﬁcation does

not fail_ rational-basis review because ‘it is not made with mathematical .
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nicety or because in practice it results in some inequity.”” Heller v. Doe,
509 U.S. 312, 319, 113 S. Ct. 2637, 125 L. Ed. 2d.257 (1993) (quoting
| Dandridge). The bepartment’s providing services in Spanish in light of
the many Spanish-speaking claimants is rational and does not demonstrate
any invidious discrimination against other-language-speaking claimants.
Resulovi¢ refers to a consent decree apbarently entered in an
unrelated case, involving tﬁe Department of Social and Health Services
(DSHS). Appellant’s Brief at 22. But consent decrees are not enforceable
by or against anyone but the parties to thé decrees. See, e.g.,' Martin v.
Wilks, 490 U.S. 755, 762, 109 S. Ct. 2180, 2184, 104 L. Ed. 2d 835 (1989)
(“A judgment or decree among parties to a lawsuit resolves issues as
among them, but it vdoes not conclude the rights of strangers to thosé
proceedings.”). The Depértment of Labor and Indus;ﬁries was not a party
to the consént decree and is not bound by it. Furthef, the fact the DSHS or
another state agency providesv services per their regulations does not nieén |
that the Department of Labor and Industries has a legal duty to do so
Further, Resulovié fails ;co demonstrate that the Board treated her
any differently from other English-speaking claimants — the Board does
not pay fqr English—épeaking claimants’ confidential communications with

their attorneys or for their responses to the Department’s request for

24 The record is inadequate to assess the level of interpreter services actually
provided by DSHS or any other state agency. '
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admission. See Jara, 578 P.2d at 96-97 (court’s refusal to appoint an
interpreter for a non-English-speaking, indigent, represented party in a

civil case beyond the testimony did not violate equal protection).

J. Resulovi¢ Has No Right to Counsel

Citing to WAC 263-12-020, Resulovi¢ claims that.the Department
and the Board® violated her “right to confer with counsel to prepare for
and during hearings.” Appellant’s Brief at 42. This rule allows a party to.
appear pro se or “by an attorney atlaw,” WAC 263-12-026(1)(a), but does
not create any right to counsel. There is ;‘no constitutional n'ght to counsel
afforded indigents_ involved in worker eqmpensat_ion appeals.” In re
Grove, 127 Wn.2d at 238.

K. Resulovi€’s Challenge to Department Policies Lacks Merit

Without reference to the record, she elaims that she “did not
receive interpreter services for all her medicel care,” Appellant’s Brief at
30, and that “after these appeals, the Department has continued to send
[her] English only orders,” Appellant’s” Brief at 29. Her claims are

- inappropriate, RAP 10.3(a)(5), (a)(6), In ré Lint, 135 Wn.2d at 532, and

not supported by the record and should not be considered. In any event,

% She waived her argument on the Board provision of interpreter services,
which she failed to raise at the Board. CABR 7-13, 1-70; see RCW 51.52.104; Sepich,
75 Wn.2d at 316; Stelter, 147 Wn.2d at 711 n.5; Allan, 66 Wn. App. at 422.
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she does not explain why the Department’s sending to her English-
speaking attorney English-written documents is inappropriate.

Resulovi¢ challenges Department provider bulletins (PB 99-09, 03-
01, 05-04) as providing inadequate interpreter services. Appellant’s Brief
at 30. But she fails to demonstrate why the Department’s providing (albeit

limited) interpreter services violates any law.

L. There Was No Cost_Shifting, and Resulovié¢’s Reg‘ uest for
- Reimbursement of Allesed Out-of-Pocket Costs Is Baseless

Resulovié claims that the Department and the Board™ shifted
interpreter costs to her and argues that she is entiﬂed to a reimburserﬁent
of the interpreter costs she allegedly incﬁrred. Appellant’s Brief at 42-44.

There was no cost shifting, because, as shown above, neither the
Department nor the Board was reqﬁired to provide further language
services than was provided to Resulovi¢. Othér expenses she alle_gedlyA
incurred are her own of overheac.llcc‘)sts of her aftorney. Also, costs (and

vattomey fees) cannot be awarded in a workers’ compensation appeal
except at the court level tp a party prevailing on thé ‘merits, only for
attorney fees incurred at court, not lall costs incurred at the Board, and no
costs incurred at the Department level. RCW 51.52.130 (fourth sentenée);

Piper v: Dep’t of Labor & Indus., 120 Wn. App. 886, 889, 86 P.3d 1231 |

% Again, she waived her argument on the Board provision of interpreter
services, which she failed to raise at the Board. CABR 7-13, 1-70; see RCW 51.52.104; -
Sepich, 75 Wn.2d at 316; Stelter, 147 Wn.2d at 7_11 n.5; Allan, 66 Wn. App. at 422.
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(2002) (“The statute contains ‘no provision for the recovery of attorney’s
fees from or payable by the department for services rendered before the '
board.”), review denied, 152 Wn.2d 1032 (2005). Because Resulovié did
not prévail at the Superior Court, she is not entitled to a cost éward.
Resulovié’s relianc¢ on Kenworthy v. Pennsylvania Gen. Ins. Co.,
113 Wn.2d 309, 779 P.2d 257 (1989), is mispla;:ed. Kenworthy involved
the interpretation of the uninsured motorist (UIM) statute and is inapposfte
here. In any event, the couﬁ held that a clause in a UIM policy requiring
an insured to pay the arbitration cost was. void uﬁder the UIM ..statute but
careﬁﬂly‘ stated “that costs such as fees for expert Witneéses hired by a
party and claimant’s attorney fees . . . are distinguishable because they are
normally associated with recovery in civil litigation between an injured
party and an insured mdtorist, and would bé assumed Voluntérily.”
'K'e‘nworthy, 113 Wﬂ.Zd at 315. Resulovi¢ and her attorney volﬁntarily

incurred the alleged interpreter expenses associated with her claim.”’

7 Resulovi¢ claims she was prejudiced by “being forced to respond to questions
about documents presented to her only in English which the IAJ would not allow the
interpreter to interpret-before she was required to respond to Department questioning
about whether she could recognize documents in a language which she could not read.”
Appellant’s Brief at 43-44 (referring to TR (9/7/05) 40-45). But she did not raise this
argument in her petition for review to the Board, CABR 7-13, 1-70, and thus waived it,
see RCW 51.52.104; Sepich, 75 Wn.2d at 316; Allan, 66 Wn. App. at 422. In any event,
she was only asked, through a Bosnian interpreter, if she could recognize certain
documents or the handwriting thereof, and she testified she recognized her signature in
some and could not recognize the handwriting in some. Resulovi¢ (8/17/05) 64-65, 70-
71, Resulovié (9/7/05) 8-10, 12-45. These were legitimate cross-examination questions
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M. The Superior Court Properlz' Granted the Department the
Cost of $200 Attorney Fees Pursuant to Chapter 4.84 RCW

Resulovi¢ challenges the Superior Court cost award of statutory
attorney fees to the Department. Appellant’sl Brief at 45-49. But our
Supreme Court.has alfeady rejected this challenge and approved, the cost
award to the Department under RCW 51.52.140 and Chapter 4.84 RCW.
Black v. Dep’t of Labor & Indus., 131 Wn.2d 547, 557—558, 933 P.2d
1025 (1997); RCW 51.52.140 (except as.otherwise provided, “the practice
in civil cases Sﬁall apply”); RCW 4.84.030 (in aﬁy supeﬁor court action,
“fhe prévailing party shall be entitled to his or her costs and disbursements
. .'..”); RCW 4.84.080(1) (“costs to be called the attorney fee” when
allowed in all actions where judgrhent is rendered are $200); .Allan, 66
Wn. App. at 423 (“The Department as prevailing party ié entitled to its
statutory costs including statutory attorney fees.’v’). |

Although Resulovi¢ claims that Black was wrong, “once a statute
has been construed by the highest court of the state, that construction
operétes as if it were .originally written into it.”. Johnsoﬁ, 87 Wn.2d af
927. Our Supreme Court’s reading of RCW 51.52.140 in Black to allow
costs under RCW 4.84 ha‘sA not been overruled or superseded by any

legislative action and must thus stand.

on the question of her English proficiency, when she sought to establish her lack of
English proficiency during her direct examination. Resulovié (8/17/05) 8-20.
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N. Any Attorney Fee Award to Resulovi¢ Must Be Contingent on
the Accident Fund Being Affected by the Decision

A reasonable attorney fee award to a pre{/ailing worker “payable
out of the [Depar“cment’s] admim’strétive funci” derives> from the fourth
sentence of RCW 51.52.130. Piper, 120 Wn. App. at 889;891. Thus, if
Resulovi¢ prevails in this case, any award to her would have. to be made
contingent on whether “the accident fund or medical aid fund [were]
affected” by the court decision. RCW 51.52.130.

: - VL.  CONCLUSION

For‘the reasons stated above, the Departmént requests that this
Céurt af"ﬁrm the Superior Court judgment below.

RESPECTFULLY SUBMITTED this 17th day of August, 2007.

ROBERT M. MCKENNA
Attorney General

Masako Kanazawa, Y SBA #32703
Assistant Attorney (#&;
John R. Wasberg, WSBA #6409
Senior Counsel

800 5th Avenue

Seattle, WA 98104-3188

(206) 389-2126
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IN THE SUPERIOR COURT OF THE STATE OF VV ASHINGTON
: IN AND FOR THE COUNTY OF KING -

EMIRA RESU__LOVIC, NO. 06-2-07059-3 SEA

| ' Plaintiff,

V. | .JUDGMENT
: DEPARTMENT OF LABOR AND- -

INDUSTRIES,; -

Defendant-, .
' B JUDGMENT SUMMARY (RCW 4.64. 03()) _
1 Judgrnent Creditor ” . State of Washlngton Depautment of Labor and -
’ N K Industries '

7 Judgment Debtor. T T EMIRA RESULOVIC
i 3 ‘Pnnc:lpal Amount of Judgment: -0 : ’ -

Z‘L Interest to Date of Judgrnent:' 170 -

5. Atiommey Fees: $200.00

& Costs: i 150

7. ’Othef Recoverjt Amounte' 130
8. Principal J udgment Amount shall bear interest at O% per annum.

9. . .Attomey Fees Costs and Other Recovery Amounts shall bear Interest at 12% per annum.

10 Attorneys for Judgment Creditor: James M. Hawk AAG |

1 1‘... Attorney' for J udgment Debtor: - Ann Pearl Owen - '

JUDGMENT

i . . : o .
i1 ‘ _ ATTORNEY GENERAL OF WASHINGTON
’1 LABOR & INDUSTRIES DIVISION

- 800 Fifih Avenue, Suite 2000 -

-Seattle. WA 98104-3188
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| Honorable Douglass North pres1d1ng The Plamtrff Emrra Resul v1c‘/ through her

-Attomey General.

‘favor of the Departrnent and therefore afﬂrms the decrsron of the Board ‘that dlsnnsses

-Appeals which drsrrussed Clarmant s appeals from Department orders dated February 20,

_- drd not have Jurrsdwtron over the subject matter of the separate appeals

'Constltutrons Plaintiff was not, entitled to receive. any ,Department order written in. any

JUDGMENT

This matter was tned by the Court wrthout a’ jury on i&S’ jtember 29, 2006 thﬁ;t

I

444Ax4ﬁz ﬁ?ﬁna%nﬁQAZﬂ HAT
attorney of record, Ann Pe Owen efendant the Depart men of Lg)or and Industries

of the State of Washmgton appeared through rts attorney of record James M. Hawk Ass1stant

_ The Court reviewed the Certified Appeal Board Record,~ considered the pleadings filed
in the appeal from a Decision and Order of the Board of Industrial Insurance Appeals and
heard the oral argument of the parties’ counsel The Court at thrs time also makes and enters

Fmdmgs of Fact and Conclusmns of Law that are attached The Court enters its Judgrnent in |

M

Clarmant s appeals below The Court S revrsrons to the Demsron and Order are exphc1tly A. '

1dent1ﬁed in the Fmdmgs of Fact and Conclusrons of Law entered herew1th
Consistent with ‘its Findings 'of Fact and Conclusions of Law the Court enters. final
Judgment in this matter as follows - |

1 The February 6 2006 Decision and Order of the Board ‘of Industnal Insurance

2004, and April 2, 2001 is afﬁrmed Based upon the untrmely ﬁlmg of the appeals the Board 1

2. Plaintiff is not entrtled to any equitable rel1ef from the consequences of her farlure
to tlmely appeal from her receipt of the Department orders dated February 20, 2004, and April
2,2000. o e |

- 3. Plaintiff is not entltled to any relief based upon any due process or equal protection

rights and protect1ons that Plaintiff possesses under the Washington State or Umted States

- JUDGMENT : SR .2 ATTORNEY GENERAL OF WASHINGTON

LABOR & INDUSTRIES DIVISION
800 Fifth Avenue, Suite 2000
Seattle. WA 98104-3188
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|| Presented by:
|| ROB MCKENNA
‘Attomey General

language other than English under arjplioatiion of any Federal Executive Order or Federal

.statute

4. Plaintiff was not entltled under Tltle 51 RCW the Industrial Insurance Act, or other

Washington statute: to any add1t10na1 mterpreter services than those provided by the Board of

‘Industrial Insurance Appeals ‘which are ev1dent in the Certified Appeal Board Record. | -

Plamtrff is not entitled to any compensat1on from the Defendant-Department for any interpreter
servrces expenses she may have incurred in relatron to any aspect of her cla1m orappeals.

5. The Defendant 1s awarded, and the Plalntlff is ordered to pay, a statutory attorney

fee of $200 00

6. The Defendant is awarded 1nterest from the date of entry of thrs Judgment as |

provrded by RCW 4.56.110.

- b. DATED this -~ 5 ﬁz day of February, 2007

ﬂJ’D’GE pOUGLASS NORTH

-

| ANN PEART, OWEN

TAMES MNIAWE
Assistant Attorney General

'WSBA No. 19287

Copy rece1ved approved as to form -

: Notrce of presentation walved

Attorney for Plaintiff
WSBA No. 9033

JUDGMENT ' ' N " ATTORNEY GENERAL OF WASHINGTON
S o : 'LABOR & INDUSTRIES DIVISION
800 Fifth Avenue, Suite 2000

Qanttla WA Q1AL 210Q
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~ INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON
: ‘ IN AND FOR THE COUNTY OF KING

EMIRA RESULOVIC, - - NO. 06-2-07059-3 SEA"
T  Plaintiff, - |
~T ~ 7 | FINDINGS OF FACT AND
v. - | CONCLUSIONS OF LAW
'DEPARTMENT OF LABOR AND : |
INDUSTRIES,
Defendant. C : K

; Owen‘/ the fﬁfgﬁt Depm Labor and Industne CDepartrnent) appeared through 1ts 1

’counsel Rob McKenna, Attorney General, per James M. Hawk, Assistant Attomey General.

"Record and briefs submxtted by counsel, and- havmg heard argument of couhsel, the_r.efore,l

This matter came on regularly before the Honorable Douglass North in -open oourt on
/mﬁz VA

her counsel, Ann Pearl
7/

Septem}aer 29 2006 The Plaintiff, Em1ra Resulovxcv

The Court, having rev:ewed the records and ﬁles herem 1nclud1ng the Cert1ﬁed Appeal Board |

{

being fully 1nformed makes the followmg
FINDINGS OF FACT

L. Heanngs were held at the Board of Industnal Insurance Appeals (Board) on August 17,
2005, and September 7, 2005, in Seattle. An mterpreter was present on both dates. top
translate for Claimant, who was present .

2. - Thereaﬁer an Industrial Appeals Judge 1ssued a Proposed Decision -and Order on-
- December 1, 2005. Claimant filed with the Board a timely Petition for Review from
the Proposed Decision and Order. By Order dated January 3, 2006, the Board granted-
Claimant’s Pet1t10n for Rev1ew On February 6, 2006, the Board per its Chairperson

1 ’ ATL‘ORNEY GENERAL OF WASHINGTON
’ LABOR & INDUSTRIES DIVISION

FINDINGS OF FACT AN'D\. ‘ ‘ _ 300 Fifth Avenue, Suite 2000
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. “questions of constitutional law” raised by Claimant (Certified Appeal Board Record at

- subsequent to her filing the appeals. ' The Board, under its rules and procedures, made
arrangements for an appropriate interpreter to be present to assist Plaintiff with
- translation during the complete hearing proceedings on August 17 and September 7,

“This Cohrt adopts as its Conclusions of Law, the Conclusions of Law Nos. 1, 2,. 3, and
-4 of the Decision and Order of the Board of Industrial Insurance Appeals, dated
February 6, 2006. o o ’ ,

- Plaintiff received appropriate interpretef services to effectuate the purposes of Title 51

and Member Dickinson, having made “a careful review of the entire record,” issued a
Decision and Order with Findings of Fact and Conclusions of Law, as required.
Plaintiff then timely appealed the Board’s February 6, 2006 order to this Court (RCW
51.52.110). In the Decision and Order, the Board expressly declined to consider the

page 3).

The Board’s Finding of Fact Nos. 1,2, 3,5, and 6 are correct and should be affirmed.
The Court adopts those findings. ' '

The Board’s Finding of Fact 4 is afﬁrmeél and adopted with the last sentence stricken.
The Court”ﬁn;_ls;then, that o - - ‘ o

Emira Resulovic did not seek translation of the February 20, 2004
Department order from English to Bosnian/Serbo-Croation. Emira
Resulovic did not seek translation of the April 2, 2001 Department:
order from English to Bosnian/Serbo-Croation. o ’

Plaintiff was not provided interpreter services by the Department or compensated or
reimbursed by the Department for any interpreter services she may have received at any
time related to her considering whether to file the appeals at issue, or for any events

2005. |
Based upbn thé forégoing Findiﬁgs of Fact, the Court now makes the -fo_llbwing
- * CONCLUSIONS OF LAW

This Court has jurisdiction over the parties to, and the subject matter of, this appeal.
This Court does have jurisdiction to- consider all of Plainfiff’s legal arguments,
including those constitutional law arguments that were not considered by the Board. '

Plaintiff is not entitled to any eqﬁitable relief from the COnéequenpes of heij fajlure to |
timely appeal from her receipt of the Department orders dated February 20, 2004, and
April2,2001. = S . ‘ .

}KCW; the interpreter services received by Plaintiff were in compliance with applicable.
aws. o = . : - -

Plaintiff suffered no deprivation of any due process. or equal protection right - or
guarantee under the State or United States Constitutions during any event or proceedmg

X

below, as presented in the Board certified record.

7 ATTORNEY GENERAL OF WASHINGTON
: LABOR & INDUSTRIES DIVISION

FINDINGS OF FACT AND o ~* 400 Fifth Aveaue, Suitc 2000



N

© 10
11

2
13

14

15
17

18

.
20
21

2

.
24
25
26|

6. . The Board’s de01s1on to dismiss Claimant’s appeals (Conclusmn of Law-No. 5) is |

con'ect and should be affirmed. .

DATED this 74 day of February 2007.

ralie & W

. JUDGE D?UGLASS NORTH

Presented by: -
ROB MCKENNA

|| Attorney General

JAMES M\ HAWK
Assistant Wttorey General
WSBA No. 19287 -

Copy I‘CCCIVCd approved as to form,' '
.Notxce of presentatlon walved

“ANNPEARL OWEN —

Attorney for Plaintiff -
WSBA No. 9033

FINDINGS OF FACT AND .

*  ATTORNEY GENERAL OF WASHINGTON

LABOR & INDUSTRIES DIVISION
800 Fifth Avenue, Suite 2000 -
it sira no1AK 2100
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BEFORE Th 3OARD OF INDUSTRIAL INSURA ,E APPEALS
STATE OF WASHINGTON

INRE: EMIRA RESULOVIC - ) DOCKET NOS. 05 10573 & 05 10574
CLAIM NO. x-304647 ) - DECISION AND ORDER

APPEARANCES:

Claimant, Emira Resulovic, by
Law Office of Ann Pearl Owen, P.S., per
Ann Pearl Owen

.Employer, Celebrate Express, Inc.,
None :

: Departrnent of Labor and Industries, by
The Office of the Attorney General, per
James M. Hawk, Assistant

:The claimant, Emira Resulowc filed two appeals with the Board of Industrial lnsurance
Appeals on January 19, 2005, from orders of the Department of Labor and Industnes dated :
February 20, 2004 and April 2, 2001. ’ ‘

Decket No. 05 10573: In the order dated February 20, 2004, the Department closed the

claim with an award for permanent partial disability equal to Category 5, permanent dorso-lumbar

and/or |Umbosacral impairments. The claimant's appeal from the Departrnent order of February 20,

2004, is DISMISSED
Docket No. 05 10574: In the order dated Aprll 2, 2001, the Department established the

claimant’s rate of tlme loss compensatlon benefits. The clalmant's appeal from the Department
order of April 2, 2001 is DISMISSED. ‘
DECISION
Pursuant to RCW 51.52.104 and RCW 51.52.108, this matter is before the Board for review

and decision on a timely Petition for Review filed by the claimant to a Proposed Decision and Order ‘

| issued on December 1, 2005, in which the ‘indu‘striél appeals judge dismissed the orders of the

Department dated February 20, 2004 and April 2, 2001.
The Board has reviewed the evidentiary rulings in the record of proceedings and finds that

no prejudicial error was committed. The rulings are affirmed.

It is undisputed that Emira Resulovic's two appeals were not filed with the Board within

60 days of her physical receipt of the appealed orders. We reject her contention that the word

1
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"communicated”, as used in RCW 51.52.060, requires that she receive information contained in
Department orders in her native language, Bosnian/Serbo-Croatian. Thevword ‘communicated’
contained in RCW 51.52.060 requires only that a copy of the order’ be received by the worker.
Since appellant's notice of appeal was not filed within 60 days of the receipt of the closing order,
the notice of appeal was not tlmely 'Rodriguez v. Department of Labor & Indus., 85 Wn.2d 949,
953 (1975). _ '

Ms. Resulovic has proven that she is limited in her ability to read and understand Englli‘sh. In
her Petition for Review, she contends that this language barrier resulted in a lack of procedural due
process and civil rights violations that entitle her to seek relief at the Board. We cannot reach these
issues because questions of cor\ist_itu'tional law are outside of this Board's jurisdiction, even where
the issues arise in a workers' compensation context. /n re James Gersema, BIIA Dec., 01 20636
(2003). . | |
We agree with our industrial ‘appeals Judge s conclusion.that Ms. Resulovic's appeals are not
within our subject matter jurisdiction because they were not timely filed. We further agree that there

exists no equitable basis for hearing and deciding these appeals. We have granted review solely to

address sevetal unresolved evidentiary issues involving Exhibit Nos. 1, 4 and 7.

Exhibit No. 1 is the Department's First Request for Admissions, including "Responses and
Objection Thereto" by Ms. Resulowc Included in the exhibit are a series of documents that the
Department alleges were filled in, written, and/or signed by Ms. Reeulovic. The exhibit was offered
by -claimant’s attorney during the August 17, 2005 hearing. The. Department objected to the
inclusion of the Request for AdmISSIonS document in the exhibit. The Judge admitted the entire

exhibit, mcludmg the Request for Admissions and Responses and Objectlon Thereto, for the stated

| purpose of clarlfylng the attachments.

A substitute hearing judge presided over the hearing of September 7, 2005. Dunng this
hearlng, the Department extensively questloned Ms. Resulovic about documents contained in
Exhlblt No. 4 which consists of nearly all of the: ‘documents included in Exhibit No. 1. The
Department offered Exhibit No. 4 into evidence. Ms. Resulovic's attorney objected to both the
exhlblt and the testimony as cumulatlve _

The Department also offered into evidence Exhlblt No. 7, a document allegedly ‘written
and/or signed by Ms. Resulovic. Because Ms Resulovic had testified that she did not recognize
the signature or any of the handwriting on EXhlbIt No. 7, her attorney objected on the grounds of

lack of foundation.
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At the time.of the September 7, 2005 hearing, the August 17, 2005 transcript was not yet in
the file, and the record did not indicate which exhibits were previously admitted. For that reason,
the judge presiding over the hearing properly deferred these evidentiary rulings to the assigned
hearing judge. He made a record of the outstanding eyidentiary issues and indicated that the
assigned judge would review the transcript and further address the issues in her Proposed Decision
and Order. Because she did not do s0, we now rule on the admission of Exhibit Nos. 1, 4, and 7.

We égree with Ms. Resulovic that the admission of both Exhibit Nos. 1 and 4 would be
cumulative. But we agree with the Department that the admissionb of Exhibit No. 1, which inéludes
the Request for Admissions and Responseé, adds confusion to the record. We find it most clear
and probative to admit Exhibit No. 4, because the documents contained therein are put in context
by the Assistant Attorney General's examination of Ms. Resulovnc Exhibit No. 1 is hereby reJected |
In addition, Exhibit No. 7 is rejected due to lack of foundation.

After consideration of the Proposed Decision and Order, Ms. Resulovic's Petition for Review _
filed thereto, the Department's Response to Claimant's Pétition for Review, the Claimant's
Response to the Department's Response, and a careful review of the entire record before us, we
make the following: o

FINDINGS OF FACT

1.~ On February 7, 2000, the Department received an application for
benefits/ in which the claimant, Emira Resulovic, alleged that she
sustained an industrial injury on November 23, 1999, while in the course -
of her employment with Celebrate Express, Inc. On April 2, 2001, the
Department entered an order in which it set the claimant’s rate of time
- loss compensation. On February 20, 2004, the Department closed the
claim with a permanent partial disability award for Category 5 permanent
dorso-lumbar and/or lumbosacral impairments. On January 19, 2005,
the Board received the claimant's appeals from the orders of
February 20, 2004 and April 2, 2001. These appeals were assigned
Docket Nos. 05 10573 and 05 10574, respectively.

2. The orders of February 20, 2004 and April 2, 2001, were dlrected to
©Ms. Resulovic at her last known address as shown by the records of the
Department. Each order contained black-faced ten-point type on the
same side as the decision advising Ms. Resulovic of the Department’s
decision. Each order was timely. communicated to Ms. Resulovic by

U.S. mail in due course and in the English language, only.

3. At all relevant times, Bosnian/Serbo-Croation was the only language in -
which either Ms. Resulovic or her husband ‘was literate.
Bosnian/Serbo-Croatian was the only language spoken in their home.

3
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5.

Emira Resulovic did not seek translation of the February 20, 2004
Department order from English to Bosnian/Serbo-Croation.
Emira Resulovic did not seek translation of the April 2, 2001 'Department
order from English to Bosnian/Serbo-Croation. She-did-n
appeal within sixty-days-afterof-the-time-her-doctor- teld~her1hat~h|s~bllls
had.not.been-paid-and-that-she-had-to-appeal-any-Department-ordershe
theught-was-incorrect:

Ms. Resulovic did not file a protest or appeal within sixty days of the
communication of the February 20, 2004 Department order nor did she
file a protest or appeal within sixty days of the communication of the
April 2, 2001 order. ' :

The claimant did not exercise diligence in-perfecﬁng and prosecuting her

- claim for compensation.

CONCLUSIONS OF LAW

The Board has jurisdiction over the parties to these appeals.

Ms. Resulovic's appeals in Docket Nos. 05 10573 and 05 10574, were
not timely filed pursuant to RCW 51.52.060.

'There exists' no basis for eqwtable relief at the Board from these
untimely filings.

The Board does not have jurisdiction.over the subject matter of these
appeals

The appeals in Docket Nos. 05 10573 and 05 10574, are dismissed.

it is so ORDERED.

Dated this 6th day of February, 2006.

BOARD OF INDUSTRIAL INSURANCE APPEALS
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Chairperson

'CALHOUN DICKINSON

Member :
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COURT OF APPEALS, DIVISION I

STATE OF WASHINGTON

EMIRA RESULOVIC,

| Appellant,

V. : : CERTIFICATE OF
. ‘ : SERVICE
DEPARTMENT OF LABOR &
INDUSTRIES,
Respondent.

The undersi gn'ed,v under penalty of perjury pursuant to the
laws of the State of Washington, certifies that on the 20 day of -
August, 2007, she caused to be served by ABC Legal SerVice_s a
~ copy of the Respondent’s Brief with attached copies of E

Superior Court Judgment (Appendix A), and the Board’s
Decision and Order (Appendix B) to the attorney for the
- Appellant, as follows: :

'ANN PEARL OWEN -
2407 14™ AVENUE SOUTH
SEATTLE WA 98144-5014

DATED AT Seattle, Washington, August o02 % 2007.
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Office of the Attorney General
Labor and Industries Division
800 Fifth Avenue, Suite 2000 -
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