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A. ASSIGNMENTS OF ERROR

Assigfzmem‘ of Error No. 1:  The trial court erred in allowing
Appellant’s immigration status to be heard by the jury.

Issues Pertaining to Assignments of Error:

- No. 1: Whether admitting evidence of Appellant’s immigration
status was so prejudicial and improper that it probably adversely
affected the outcome of the trial.

No. 2: Whether Appellant’s immigration status was admitted
without any relevance to the questions presented at the trial
because Respondent offered no evidence that Appellant’s
immigration status would probably lead to his deportation and,
thus, affect his ability to continue working in this country.

Asszgnment of Error No. 2: T he trial court erred in contravening
an earlier order entered by Judge Fox when it ruled that

- Appellant’s counsel had “opened the door” and subsequently
 allowed Respondent ' s principal, George Canney, to testify as an
expert.

- Issues Pertaining to Assignments of Error: -

No. 1: Whether a discovery sanction order entered by one judge,
prohibiting a witness from testifying as an expert because he was
" not disclosed as such during discovery and because none of his
opinions had been provided in Interrogatory responses, can be

~ dismissed by a different trial judge because of a single question
asked during cross-examination.

No. 2: Whether a question- which can easily be answered with
everyday experience and knowledge of a lay witness- “opens the
door” so as to permit expert testlmony, even when the witness has
not been qualified as an expert.



Asszgnment of Error No. 3:  The trial court erred in permz'tring
Respondent Hi-Tech to offer evidence of “justification” and
“excuse” for failing to comply with the applicable WAC/WISHA

reoulatzons
Issues Pertaim'ng' to Assignments of Error:

No 1: Whether defenses of “‘justification” or “excuse” must be
pled and, if so, whether those defenses can properly be based on
Respondent’s simple belief that apphcable WAC/WISHA codes

did not apply to.him.
No. 2 Whether admission of evidence or Mr Canney s testimony
pertaining to defenses of “justification” or “excuse” was error,

when none of the facts supporting those defenses were based on
circumstances beyond the control of the Respondent.

Assignment of Error No. 4:  The trial court erred in refusing to
 give Appellant’s proposed jury instruction regarding Respondent

Hi-Tech'’s non-delegable duty to provide a safe workplace.

: IesuesbPertaining to Assignments of Error: *

. ': No. 1: Whether a proposed jury instruction can be properly refused
when it accurately reflects Washington law and when its refusal
denies its proponent a fair opportumty to argue 1ts theory of the
case.

'B. STATEMENT OF THE CASE
This lawsuit arose from a construction site injury suffered by the
Appellant when he fell from a height in excess of twenty four feet from a

steel scaffold ladder atteched to scaffolding while he was working for his

employer, the general contractor on the jobsite, Charter Construction



Company. CP 2. The ladder and scaffolding were supplied and erected by
Respondent Hi-Tech Erectors. Appellant Salas claimed that Respondent
violated multiple Washington Industrial Safety and Health Act (WISHA)

violations pertaining to ladders. /d.

Specifically, Appellant alleged that Respondent violated WAC
296-155-480, Which provides in the relevant sections:

(D) General The following requlrements apply to all fixed
ladders as indicated...

(e) The rungs of individual-rung/step ladders shall be shaped
such that employees' feet cannot slide off the end of the rungs.

(f) (i) The rungs and steps of fixed metal ladders manufactured

after the effective date of this standard, shall be corrugated,

knurled, dimpled, coated with skid-resistant material, or
- otherwise treated to minimize slipping.

_(r) Fixed ladders shall be provided with cages, wells, ladder
safety devices, or self-retracting lifelines where the length of
climb is less than 24 feet (7.3 m) but the top of the ladder is
at a distance greater than 24 feet (7.3 m) above lower levels.

(s) Where the total length of a climb equals or exceeds 24
feet (7.3 m), fixed ladders shall be equipped W1th one of the
following: _ '
(1) Ladder safety dev1ces or
(ii) Self-retracting lifelines, and rest platforms at 1ntervals not
to exceed 150 feet (45.7 m); or
(iii) A cage or well, and multiple ladder sections, each ladder
~ section not to exceed 50 feet (15.2 m) in length. Ladder
sections shall be offset from adjacent sections, and landing
platforms shall be provided at maximum lntervals of 50 feet
‘ (15 2 m).

CP 141-142.



Prior to the trial, J udge Michael Fox granted Appcllant’é motion
- for partial summary jﬁdgment_, ruling that “Plaintiff is granted summary -
j’udgment in this favor and ag'ain'st the Defendant with respect to
Defendant’s violation of WAC 296-155-480(1), sectidns e), (O, (@ and
(s);...”, but that Respondent was not negligent as a matter of law. CP 225-
226, o |
Judge Fox also previously ruled on May 2, 2006 that because
Respondent did not comply with the discoyery and the disclbsure rules.
pertaining fo experts aﬁd op.inionfS of .expebr'ts, as .é'remedy a'nc‘lias a
disc‘overy sanction; that th e “defgnse may only call its principal asa .
witness at trial, but he shall not bé able to testify as an ‘opinion’ of |
‘eﬁpert’ witness”. CP 22‘6. This sanctioﬁ pertainéd to witness John
Canney, the principal of Re.spondeﬁt. |
| Just beforé the trial begén, this métter Waé trénsfer_red from J udge Fox
to Judge Michael Hayden to hear the jury trial. Judge Hayden heard the
f)artl;es’.motio‘ns iﬁ li_ﬁline and denied Appella;ntfsv Writtén rﬁotion toA
exclude reference to Appellanf’s immigration status. CP 3017. .App'cllant
had been living in t_hé United States for about 15 years at the time of this
trial but his visa had expired and he did not secure a renewal of it; b‘ut he
had applied years previously for renewal. The visa'appﬁcati_o‘n had not

been processed and no decision had been received.
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Appellant Salas, at the time of his accident, had been living in the

United States as a marriéd man with children. He and hisvwife had both

been‘working in the U.S. for well over a decade. Both had paid all USv
“taxes and withholdings. The Salas’ had three children bdrn in Washington

state. They bought a home in Everett, Wé.j and paid real estate taxes, and

both Were employed full time during the five years preceding this accident.

VRP 5/22/06, pp. 29-34. Howevgr, at the time of his accident, Appellant
~was not a citizen. He did not have apprbpriate documentation to be livingv
 in this country. VRP 5/22/06, p. 63.

- Because Judge Hayden did ndf grant Appellant’s motion in limine fto
exclude reference to M. Salés’ immigration status, Appellant had no
choicé but to discusé t‘he .issue openly during voire dire. Whil‘e voir dire
- was ‘not feéordcd, this issue was openly discussed by both parties. All trial
"altt().merys Will agree that once the Court refused to gfant the .Appella.nt’s

motion ih limine, the issue had to be raised énd discussed with
’ prOspectivé jurbrs. Thi; turned out to be a very volatile and inﬂaMatory .
issue as discussed in ‘the declarations of Mr. Kornfeld ahd Ms. Lgvin, CP
- 695-696; 727-729. |
It was a hot bed issue, as Mr. Komnfeld noted in his declaration, all
over the country at th¢- time of this trial. One could not turn the news on
any radio, TV or station, nor pick up a newspaper without seeing the
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immigration issue as the top headline. There were demoﬁstrations in the
streets of our nation’s capital and in Seattle on the very eve and Week‘of
this trial.

After Respofiderit learned that mbst poteﬁtial jurors opposed
allowmg an 1llegal alien”, as counsel deséribed the Appellant, to even
sue in our court system, the dye was cast. Respondent immediately éought
to inject the issue into the trial in his opening and on cross examipation.

- CP 307 VRP 5/22/06, p. 63 |

Moreover, it was qﬁité clea'r'from,voi.r dire in this case that most of
the potential jﬁrors thoughf that illegal immigfants should not be permitted
to even ﬁse the court system in this countfy. CP 695. At least two jurors
_ With strdng aﬁti—illegal immigrant views were seated on the jury panel,

‘ even after Appellant’s coimsél had utilized all of his peremptory
challenges. Id Anti-‘im'mig‘rant sehtiment ﬁoﬁ the seated jurors wé.s
palpable:-

The notes I took durlné jury selection and which I independently

recall are noted below for each of the jurors who heard this case

and who were 1mpaneled in the box: :

Regarding J uror No. 1, he was strongly agai.nstvillegal aliens.

Jurors No. 4 and No. 8 also agreed with No. 1 and they were

strongly opposed to allowing illegal aliens to have any rights in this

country. '
| Juror Nq. 2 felt ft was very important for illegal immigrants to
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follow the rules when it comes to staying in this country.

The juror at position No. 12 in the box was strongly against illegal
aliens being allowed to work in this country at all.

Juror No. 4, a blonde-haired lady, Ms. Hollcraft, was also strongly
opposed to allowing any illegal aliens to have rights or work in this
country.

All of these jurors I have specific notes on and independently recall

all of them being unsympathetic towards undocumented workers or

illegal aliens, the latter term being used by defense counsel when
he was up during his voir dire time with the jurors.
CP 727-728.

This case became one about the millions of illegal immigrants and
not one about the merits of this injury case and/or about the violations of
the WISHA reguléﬁons by Respondént.

Even Judge Hayden stated in the fecord that “These are volatile
. times in terms of imrhig‘rétion, no doubt... There might be some jurors who

~ are so hung up on the immigration issue that they would really take it out
on him”. VRP 5/15/06 at 28. Despite the trial Court’s recogm'tion' of the
prejudicial nature of this hot bed issue, the Court failed to evaluate and
consider the likély‘facts to be heard by the jury when it entertained the
Appellant’s motion in limine to exclude evidence of immigration status of
Appellant. Short of speculation; there was to be no potential evidence at

trial from either party suggesting or showing that the Appellant had any

reasonable chance of being deported. Yet despite this, the Court refused to
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grant Appellant’s motioﬁ.

* As aresult of Judge Hayden’s ruling, refusing to exclude
Appellant’s {mmigration status, and surely based in part on What he had
heard from the jury during voir dire, Respondent’s attorney fook full
| advantage of the Cburt’s failure to lifnif evidence of imfnigration status in
a personal injury case. The Respondeﬁt, immediately upon beginning his
croés-examination, asked‘ “Mr. Salas, 50 currenﬂy yozi are in the United
States illega11y§ isn’t tha’; correct?” Id. Appellént answered that that was
correct. Id. The allowance of this evidence unfairly pfejudiéed the
Appéll\ant anci_ caused great harm as shown by the verdict.

| As to Appellant’s second primary issue, the Court ruled in
| ,chambefs, on Thursdély, laté in>thev day, May 18, 2:006?’that the Appellant
;;Qpened the door" and that Mr. Canney would be allowed to téstify as an
expert witness. CP_ 749-750. | |

This ruling arose ﬁom Appellant’s counsel ésking Mr. Canney: “If

he [Appellant] had been tied off, would this have prevented him from -
hitting the groﬁnd?” Id T udge."Hayden ruled, on the Court’s own motidn,
that this question and answer cailed fo; expert testimbny and that
Ap‘p‘ellant had “opened the door” to such testimony from Mr. Canney, |
based .solely upon tﬁe above question. Id Sﬁbsequently, the Couft mled, .

over Appellant’s objection, that the Respondent could testify, provide

8:



~ expert opinions, and, secondly, explain the reasons why his company did
not comply with or follow the regulétions that Judge Fox had already ruled
had bcén violated. |

| Appellant submits that it was error to allow Respondent to testify
as to what justification and excuses he had and what explanations he had,
from both a lay and expert witness pefspectives, and \-7_Vhy it did not comply
. with tlie WISHA statute sections which were violated by Respondent.
Appellant ﬁad no férewarning and was n.o't prepared because this issue was
never disciosed iﬁ dis_coyery by Respondent. |

C. ARGUMENT

1. Appellant’s immigl_ration'status had no relevance fo any issue in

the trial and its admission was grossly improper.

The, Court’s order allowing consideration of ihe Appellant’s status
‘asan illebgalialie‘n 6r uhdocumented \;vorkerbw‘as Iﬁghiy prejudicial 'and, as
discussed below, likely and unfa;rly affegted the outcomé of this trial. |

Appellant' filed a motion in limine to exclude from ponsideration |
by the jﬁry Alex Salaé’ imiﬁigra’pion status Bécause this information was
highly prejudicial. CP 214, et. seq. That moiion was denied by the court.
CP 307. ” |

The ‘admission of such evidence by the Court was highly, if not

grossly, impfopgr. In State v. Avendano-Lopez, 79 Wash.App. 706, 904



P.2d 324 (1995), the prosecutor had ended his cross examination of the
Respondent by asking “You are not legal in this country, are you?” On
appeal, Division Two held (iuite strongly that:

It is well-established that appeals to nationality or other prejudices

- are highly improper in a court of justice, and evidence as to the
race, color, or nationality of a person whose act is in question is
generally irrelevant and inadmissible if introduced for sucha
purpose. (Citing, State v. Belgarde, 110 Wash.2d 504, 507-10, 755

- P.2d 174 (1988) (prejudice engendered by prosecutor's arguments
regarding American Indian Movement mandated reversal); Schotis
v. North Coast Stevedoring Co., 163 Wash. 305, 315-16, 1 P.2d
221 (1931); State v. Suarez-Bravo, 72 Wash.App. 359, 864 P.2d
426; State v. Torres, 16 Wash. App 254, 257-58, 554 P.2d 1069

(1976)).
State v. Zvendano-Lopez, supra at 718.

Beyond simplle appeals t.o' prejudice Based upoh naﬁdnality, the
Ayéndanb;Lopez Court wént ori to say that:

Questlons regardmg a Respondent's 1mm1grat10n status are
B 51m1lar1y irrelevant and designed to appeal to the trier of fact's
passion and prejudice and thus are generally improper areas of
inquiry. Courts in other jurisdictions have uniformly condemned
‘questions designed to appeal to national or other prejudice.
(Citing, Sandoval v. State, 264 Ga. 199, 442 S.E.2d 746 (1994);
see also, People v. Maria, 359 111. 231, 194 N.E. 510, 512 (1935);
People v. Mohammed, 151 A.D.2d 1018, 1019, 542 N.Y.S.2d 82,
appeal denied, 74 N.Y.2d 815, 546 N.Y.S.2d 573, 545 N.E.2d 887
(1989); State v. Mehralian, 301 N.W.2d 409, 418-19 (N.D.1981);
 Riascos v. State, 792 S.W.2d 754 (Tex.Ct.App.1990); Garcia v.
. State, 683 S.W.2d 715, 718-19 (Tex.Ct.App.1984)).

State v. Avendano-Lopez, supra at 719,

In this case, admission of evidence that Mr. Salas was not in this

10



coﬁntfy legally, was highly prejudicial. The fact of his imxﬁigration status
was irrelevant to the injury and whether the Defendant was ﬁegiigent.
Immigration had no probative value to any issue in question at the trial.
Mr. Salas had no prospect or desire or risk of returning to Mexico. No
- evidence v;faé presented to show that there was a risk, ény more so that the
U11ited.States (US) was going to def)ort millions of other Mexieans who
have lived in this country for over ten (iO ) years anel who are tax paying,
| law abiding workers. The Court ei'red in permifting this evidence. Further,
in the face of such inﬂammatofy, improper and prejudicial evidence, a new -
trial should now be ordered.!

‘The Appellant’é :immi'gr'ation statﬁs was not relevant to the i'ssue‘ of
damageé because there really was no prospect of the Appellant going back
“to Mexico, even iﬁvomntar_ﬂy. Eveh after “0/11", Appellant testified that
he called Immigration and he uﬁderStoOd'that his vise applicetion h‘vad‘be_en.
furthe;' delayed. In this case, there has nevef been any effort ny the US
government to deport Mr. Salas. There is no evidence of evena threat or a
* receipt of eveﬁ a “form” letter to this effect threateﬁiﬁg deportation.
Appellapt testiﬁed that he has never intended to return to Mexico.

CP 71. There was no evidence produced b‘y the Respondent that Mr.

* 1In this case, just as in the Avendano-Lopez case, questions about immigration status were
“irrelevant and prejudicial and... a curative instruction could not cure the error”. State v.
Avendano-Lopez, supra, at 718.

11



- Salas would not be able to stay and live and work in this' country forever.
For these reasons, to allow this information to be heard by the jury was so
- highly inflammatory and prejudicial that its potential for misuse
outweighed its probative value and should have been excluded under ER
403. |

The prejudicial nature of this testimony was apparent in voir dire. |
In voir dire, most potential j Jurors said that they thought that an “illegal”
should have no rights.? Th;s mc_luded access to the court system. Yet there
vwas no evidence that ever suggestéci that Appellant ,§vo_uld return,
voluntarily or involuntaﬁly, to Mexioo to make the eérm'ng capacity issue .'
a ﬁuly Valid reason to allow the admissioﬁ of his immigration status,
inﬂammatory evilde’nce, to be considéred by the jury. |

Moreover, such evidence was not relevanf to any question put
before the jury. Tho only possible issue on which this ,e\./id‘ence could have
. been relevant Was the issue of Appellant’s futuré‘lost wages. Bﬁt the
reaoon Mr. Salas’ imrm'gmtion staqu was not relevant, even on that issue?

was because the Respondent offered no evidence, none whatsoever, that

2 In fact, Judge Hayden acknowledged the dangerous nature of this evidence, stating that “If you
know the immigration status is going to come in, I agree, you need it for voir dire. These are
volatile times in terms of immigration, no doubt. It may be a difficult decision for him to decide
which way to go. There might be some jurors who are so hung up on the immigration issue that
they would really take it out on him.” VRP, 5/15/06, p. 28. It is likely that the judge was right - it
- was clear during voir dire that juror #1 was strongly against illegal aliens and jurors 4 and 8 agreed
that illegal aliens should have no rights in this counu'y Jurors 2 and 12 also expressed strong anti-
unrrugrant views. CP 727-728.

12



Mr. Salas could not have continued his employment at Charter
Construction indefinitely, had he not been injured. To put it another way,
Respondent offered not a shred of evidence of any possibility that Mr.
Salas nﬁght be deported and, as a reéult, that his future lost wages claim

" would be diminished.

Further, Mr. Salas had been in this country since 1991, over fifteen
years, without any remote threat of deportation. Because he testified at
trial that he intended to remain in the U.S. and because he testified that he
* contacted and spoke to US Imniigration on several occasions about 'the‘ .
status of his visa application without any threat or hint of deportation, and
Respondent offered no cohtrary evidence of this, bthe issue of immigratiOn
. status was not relevant.

On this issue, the most-recent case in this coui_lﬁy addressing this
problem analyzed the trial process this way:

- An undocumented alien Appellant could, for example, introduce
proof that he had subsequently received or was in the process of

~ obtaining the authorization documents required by IRCA and,
consequently, would likely be authorized to obtain future
employment in the United States. Conversely, a Respondent ina

Labor Law action could, for example, allege that a future wage

award is not appropriate because work authorization has not been

sought or approval was sought but denied. In other words, a jury's . .

" analysis of a future wage claim proffered by an undocumented
alien is similar to a claim asserted by any other injured person in

that the determination must be based on all of the relevant facts
and circumstances presented in the case.

13



Balbuena v. IDR Realty LLC., 6 N.Y.3d 338, 845 N.E.2d 1246, 1259
(2006).

Like evéry other part of a cése tried to a jufy, the‘ arguments for and
against a proposition must be supported .by evidence.’ But in this case,
there was not a single piece of evidence offered by the Respondent tending
to shbw that Mr. Salas mi.ght'be deported and that, as "5 result, the earnings
he would accumulate in the future would be in 'p_esqs'aﬁd not dollars.
Without some evidence, permitting the jury to hear suéh prejudicial
evidence as that he is an illegalvalien had no bearing on any question
presented. It was sheer sp'eculati.on and prejudice upon which the jury
Wouid rely.*

Given the fact that Mr. Saias’ immigraﬁon status had no bearing on
any issue properly submitted to the jury, the question then becomes
- whether the improper evide_née affecféd the jury resuit. The ques‘tionlis the

relationship between the imprbper evidence and the jury verdict. As

3That’s true throughout the court system, as even “arguments unsﬁpported by any authority will
not be considered on appeal.” Tran v. State Farm Fire and Cas. Co. 136 Wash.2d 214, 223, 961

P.2d 358, 362 (1998).

4To highlight the point, Respondent’s attorney, arguing without any foundational basis for

deportation, asked rhetorically of the jury to the effect of “who knows how long Mr. Salas will

remain in this country, and who knows if he’ll be able to earn these wages before he goes back to

Mexico.” Mr. Boyle may as well have asked the jury to refuse to award future lost wages because’
-Mr. Salas might be hit by a bus the minute he walks out of the courthouse. Pure speculation does

not form the basis of viable jury findings.

14



* discussed below, the assertion here is that the jury did not reach the
question of Appellaht’s damages because, even though they found the
Respondent negligent, the improper evidence of Appellant’s immigration
status prejudiced them to find there was no causation between
Respondent’s negligence and Appellant’s injuries.

In Avendano-Lopez, the Court outlined four considerations for
determining whether the jury verdict had been affected, stating that:
...the misconduct likely did not affect the jury's verdict for a
number of reasons. First, the seriousness of the irregularity was not
overwhelming because the objection to the improper question was
sustained and Avendano-Lopez was not permitted to answer the
question. Second, as was noted above, the case against Avendano-
Lopez was strong, and the evidence certainly supports Avendano-
Lopez's conviction for possession with intent to deliver. Third, the
jury was already aware of Avendano-Lopez's Hispanic background
as it had been discussed by defense counsel on direct. Fourth,
counsel for Avendano-Lopez did not attempt to obviate any
resulting prejudice by requesting a curative instruction.

Avendano-Lopez, at 721-722.

But in this case, the four factors which lead the Avendano-Lopez

- Court to determine there was no prejudice in that case, are not present

. here. First, the “seriousness of the irregularity” was overwhelming in the

present case because oncé the Court failed to enter an order in limine to

exclude reference to the Appellant’s immigration status, the issue was
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injected into the case. This was “irregular” Because there was no evidence
that the Appellant was going back to Mexico. Secondly, the defénse
repeatedly informed the jury that Mr. Salas was an‘illegal alien, rubbing .
salt on the Wound, whereas in Avendano-Lopez, the Respondent was not
- required to énswer that question. |

Secbnd, while the case against Avendano-Lopez was strong and
the jury verdict reﬂected that fact, the evidence in our case was not only
very strong against Respondent Hi-Tech, Virtuaily all va Appellant’é
evidence was unrebutted.’ The strength of Appellant’é case was not
reflected in thi's jufy’s verdict and certainly gives‘rise to queétions about
the motives of the jury. . |

Third, while Mr Salgs’ Hispanic backgr(;und was known to the
jury, whether he was in the United States ’illeg’alll_y wasan entirelyr differeﬁt' :
question and was known to the jury bécaﬁse of the Coﬁﬁ’s ruling iﬁ
limine. |

Finally, it would have been pointless for Appellaﬂt’s counsel to

5Specifically, Appellant’s evidence as to causation was unrebutted, yet the jury found that -
Respondent, though negligent, was not the proximate cause of the injuries. Because Appellant’s
evidence was so strong, it is reasonable to find that the evidence admitted showing Mr. Salas an
undocumented worker caused the jury to find there was no proximate cause. Without finding
proximate cause, the jury never reached the question of Appellant’s damages.
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request a curative instruction as the Court had already denied Appellant’s

motion in limine on this issue.

2. Permitting Mr. Canney to testify as an expert after he had
previously been ordered not to so testify.

- a. Mr. Canney was ordered by Judge Fox that he could not
testify as an expert as a pre-trial sanction because
Respondent did not comply with the Court and
Local Rules and did not answer Appellant’s
interrogatories pertaining to expert witness

" opinions.

- As noted above, Judge Fox made a pre-trial ruling that George
Canney, the principal of Réspondeﬁt, could nét testify as an expert.
witness, onlyA as a lay Withess. (See als'c_),‘ footnote No. 6).

- In Appellant’s case in chief, Appellanf ‘cal’led‘Geofge Canne.y to
tes"[if‘yras an adverse witness. In accordance With the pre-trial order,
- Appellant did not lay a fbundétion _tQ éstablish Mr. Canney as an éxpeﬁ
| X wiméss.' ‘A question was poéed which called for a iay opinion. Respdndent
did not object nor did Respondent make aﬁy motion, in open Coﬁrt or in
the meeting with the Court‘i‘n chaﬁdbers which ensued after the folloWing
colloquy: .-

Q) “If he [Appellant] had been tied off,“wo‘uld this have prevented ;
him from hitting the ground?” o

VREP 5/18/2006, p. 159.
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In cﬁambers, Judge Hayden ruled that this question “opened thé
door” to allow M. Canney to testify as an expert including oh the issue of
proximate cause. The court sua sponte decided this question opened the
door to expert Qpinion testimony ﬂom Respoﬁdgﬁf. The parties entered
into a stipulation and agreement since there was :no recérd in chambers.
CP 749-750.

‘The Court ruled that Appellant asked a quéstion only.an expert can
énswer and, hence, opened the déor to any and all expert opinions Mr.
Canney may have. Mr. Canney walked through that door and took
advantage of this ruling when he was on direct exam By his counsel.

Unfoﬁunétely, plécing to the side the evidentialfy issue of lay v.
expert opinion, the trial court’s ruling confused the principles of an |

. évidentiary ruling v‘e.rsus aremedial discovery Sﬁléﬁoﬁ. Beéaus¢
Respondent failed to follow the genefal and local civil rules, adhere to the
case schedliling order and djscloée any witnesses for triéL and answer
numérous discovery reques.t\s propounded by Appellant to Reépondent,

including all iﬁterrogétories pert_aining to expert opinions, sanctions and
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remedies were ordered by Judge Fox to level the playing field.t
Typically, a door is opened when the party, in its case in chief, asks
~ a question on direct exam of a witness that relates to a factual issue that
has been excluded from consideration by the jury as a result of a pretrial
evidentiary ruling, not as a result of a sanction order. It does not usually
OCCUT 0N CroSs exarn:
The fofegoing discussion relates largely to statements volunteered
by a party or the party's witness during the party's own case in
chief. By contrast, the open-door rule rarely justifies the admission
‘of otherwise inadmissible evidence to contradict statements elicited
from an adverse witness on cross-examination.
5 Washington Practice, § 103.14.
No door was opened by Appellant because there was no door to
open. Mr. Kornfeld’s question, and Mr. Canney’s answer, did not require
“scientific, technical, or other specialized knowledge” ER 702. The

question was simply one of common understanding, e.g. if a person were

to begin falling from 25-30 feet above the ground, and he had been tied off

6Appellant filed a motion to exclude Respondent from calling any witnesses because it did not
comply with the case scheduling order, did not list any primary witnesses, did not list any rebuttal
witnesses, did not answer 10 interrogatory questions of Appellant’s regarding expert opinions and
witnesses, did not comply with KCLR 16 (a) and did not file any pretrial exhibit or witness list,
and Respondent consequently violated KCLR: 26 (b) 1-3 (a-c); and that this intentional or willful
conduct gave rise to relief under KCLR 26 (b) (4) and CR 37, which Judge Fox relied on to -
sanction Respondent, by denying it the right to call an expert witness - even Mr. Canney as an -
expert at trial. ’ ‘
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by an appropriate safety line, Wo_uld he have been stopped from hitting the
ground? This is not a question that required any type of “expert”
tesﬁmony. It was a question asking for an observation of the “distance”
from Which one f¢ll which Mr. Canney. observed several hours after the
~ accident when he went out to the.scen‘e to snap two photogr_aphs ofthe
scaffold ladder, and the level rom which the Appellant fell, laying on the
- ground. Mr. Canney had first hand witness knowledge of the “distance™ as
a fact witness. | |

The trial Court’s ruling that this opim'on Was one only an expert
could make ';Jvas incorrect. Any lay pefson can appreciate distance of a fall
to fhe grouﬁd to give :; commbn sense opinion from a visit to the Scene of
the event. If thls ‘inv.ac‘led the province of thé jury, it was incumbent on the
Respondent to object, but no obj ecﬁon or motion to open the dobr was
madé by Re.spondentﬁ |
| .Moreovver, there was no prejudice to the Respondent for Appellant
to ask this question again since Mr. Salas” lawyer élready asked it_ at
deposition of Mr. Canney and it élso had alr‘eady been asked and answered
eaflier at trial by Mr. Lawless. This inforr_nation was alreédy’ in the court

record and there was no prejudice to Respondent, such as in the example
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of the need to cure a prior error.

Because Respondent did not obj ect to this question nor did it ask
for a ruling by the Court to open the door, it was irrégular for the Court, on
its on its own voliﬁbn— its own Iﬁotion in chambers- to assist Respondenf.
This was improper and error. The Court’s order on this issue flew in the
face of Judée Fox’s prior ruling.” Further J ﬁdge HaYden’s in-chamber
ruling was in error from either a reme(iiél or evidentiary point of view.

b. ER 701 v. 702.

. The Court told both counse!l in chambers on May 18, 2006, at the
time of this ruling, that the question asked of Mr. Canney called for a

response that was not one of ordinary perception by a lay witness, but, -

7The most puzzling aspect of this is that Appellant had asked this very same question of Mr.
Canney in his deposition and received the same answer e.g. Had Mr. Salas been tied off, would
this have prevented him from hitting the ground?”. That deposition was submitted in support of -
Appellant’s Motion for Summary Judgment to Judge Fox and in support of the Appellant’s pretrial
motion for sanction and remedies to punish Respondent for not disclosing any primary or rebuttal
witnesses in accordance the case schedule order, in accordance with KCLR 26 requiring disclosure
of witnesses, and for not answering mterrogatones pertaining to expert W1tnesses and the
disclosures required under CR 26 , »

Judge Fox had this page of Mr. Canney’s deposmon and the question and answer at issue
which was asked of Mr. Canney at trial which Judge Hayden ruled called for expert, not lay,
opinions. Judge Fox ruled that Mr. Canney nor Respondent could not testify as an expert at trial
after having reviewed the very same line of questioning as verbatimly asked at trial.

The undersigned reasonably concluded that this was not an expert opinion since Judge
Fox had ruled that Respondent did not disclose any opinions in discovery, hence, they were
remedially barred from presenting any expert opinions at trial through Mr. Canney. Therefore, it
was reasonably assumed by Mr. Kormnfeld that to ask this very same question would not open the

- door, or that there was even any door to open given Judge Fox’s ruling e.g. no expert testimony
from Respondent.
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rather, one on which an expert opinion would be réquired and that, as a
result, the door was now épen for Mr. Canney to testify as an expert. CP
749-750.

But a review of ER 701 shows that a witness’ léy opinion is
édmissible ifitis: a) rationally based on a perception of the witness and,
b) helpful fo a clear understanding of a fact in issue:‘ e.g- if he was tied off -
by fall protection provided by Resia‘ondent, he would not have fallen to the

ground 20-25 feet below. Appellant’s counsel believed that this_ o_pihion
‘was precisely that of 2 lay persdn. | |
This opinion was foﬁndatiorially justified, from a lay person
perspective, r;:garding the.iséue of the k“dis>tanvcev” e. g, from the point at
which Mr..Salals fell to the ground below. _This was an observ_atiovn‘ George
Canney personally made a few hours‘post accicierit When ﬁe showed up at
the s;:ene'.8 Mr. Canney obsérVed the height fromvwhich Appellant fell to
be able to deterrnine if there ‘was enough distance for fall protection to |
héve Worked before he hit the ground. Mr. Canney took two phot}ographs

at that time, which were admitted into evidence at trial.

8Because of this, and bécause Mr, Canney is and was a speaking ‘agent for the Respondént, his
testimony on this subject should more properly be considered an admission of a party-opponent
under ER 801(d)(2).



The general rule is that opinion testimony by a Ia&y witness
is admissible if the opinion is helpful énd does not invade the province of
the jury. The types of opinions or inferences from opinions which are
- allowed or admitted include topics of appeafances, manner of conduct,
size, weight énd “distance”. McCormick on Evidence, § 11 (6th‘Ed.). Lay
o.pi'nions involve “results from a process of reasoning familiar in everyday
life.”
. Apf)lying these princ_iples to the Appellént’s questidn Qf George

- Canney, his‘opinion involves his pgrso,nél }observations' “not those bf an
expert. EVery laborer or worker oh a construction site wbuld also be
familiaf with seeing the use of fall proteétio_n at various heights and
- distances to the grbun& below to determine if theré“v_yas ‘enough distance
' for‘it to work. It’s an everyday life experience on a cons_iructioh site when

someon.e, is at 10 feet or highér. You s’ee them use fail proteétibn every day
onthe jdbsite.
The facts of this case were such that evefydne knew Appellant fell
| from the third scaffold lev_el. Mr. Canney knew this and personally
observed the level from which he fell. It is within the corﬁmon knowledge

of a lay person that, if one is tied off, there is ample room before that
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person will hit the ground to stop the fall. This is an issue c;f whether there
is enough distance from the point of thé start of the fall to the ground
below for a lay person to conclude that he would not have hit the ground if
tied off.

The estimate of distance was based on Mr. Canney 's observations
after he came out to the job site, climbed the ladder, c_hggked it out ahd
was told the ievel from which Appellant fell. This is notvan expert opinion.
Judge Fox had this very question and answer in the record before him
when he ruled that Mr. Cénriey could not testify as an expert. Judge Fox
obviously did not cohsider this very iine of questioning and answer, which
Was submitted with Appellant"s motion for sanctions and for summary
_ judgrngnt, to be an expert opinion either.

As aresuit of the Court’s ruling, Resvpondent- wa_é allowed to ask
any and all expert opinibns of Mr. Canney, and not jﬁst limited onés
regarding being tied off. He was essentially rewardéd for not complying
with the Civil Rules, the case schedule order, for not answering any of the
- 10 interrogatories on experts, for not disclosing the subject matter and B
each of his eipert opinions under CR 26 in those ten interro gatories, nor

for ever supplementing answers under CR 26 (e), and for not designating
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any witnesses for trial, particularly experts.

Even after the Court’s order iﬁ chambers, allowing Mr. Canney to
testify as an expert, Respondent’s counsel informed Appellant’s counsel
that Mr. Cbanney would testify only to those factual matters in his |
| deposition and no expert opinions. This tumed out not to be true.

At trial, after the Court ruled that the door was open, Respondent
took this oéportunity and Walked through it. He testified as an expert
© witness. Mr.v Canney .testiﬁedvto experf opinidns at tr_ial on direct exam.
These expert opinions were not diéclosed iﬁ answers to expert
interrogatories or in answers to que‘stions .at his deposition. CP 740. This
amounted to iséueé of surprise for which Appellant was ill prepared in
N advance at trial.

These. new ekpert opinions playéd a part in the Appe_llént not to be
prepared to anticipate and meet surprise expvert‘opinions on causation at
trial, such as: 1) OSHA and WISHA standards and their similarities and
differences VRP 5/22/06, p. 92; 2) That the s.caffoldihg from which Mr.
Salas feli was “in full compliance” with the applicable codes. Id. at 95;
| lOi 3) Industry practice and what his comp‘etitor.s proyide regarding

ladders, skid resistant rungs, shaped mngs, and fall protection; what his



company routinely brovides in accordance with industry practice; what is
industry practice for a scaffold supplier v. what the general contractor
supplies; and what manufacturers supply regarding thersame, including
Al-Plank the inn'ncipai supplier of his product and equipment; Id. at 96 -
98. 4) That the general contractor has an obligation to inspect the

- scaffolds. Id. at 111; 5) Why fall restraint or fall protection is not
available and why it can’t be used with his scaffold and ladder and why
its’ impractical. Id. at 114.; 6) Why the WISHA rules don’f apply to his .
company and this scaffold system. Id. at 93‘-94;- 7) How and why he did

| comply with the WISHA rules and that Judge Fox’s éontrary ruling did

" not apply in this circumsténce. Id. 8) Why its’ not poséible to place an
énchor point on the building for fall restraint or fall prdtectibn and the |
reasons Wixy self -retra‘tct‘ing. lifelines can or cannot be uéed with or Without
this laddef; Id. at 114; and that, 9)Itis the géneral contractor’s
responsibility to protéct Appellant not his. Icf. at 111. Mr. Canney’s
testimony included many other expert opinions, none_, of which were
disclosed in deposition and all of which affected causation and the
outcome of this trial. | |

Appellant was surprised by the Court’s ruling and the |
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Respondent’s expert testimony at trial. Appellanf had aBsolutely no
meaningful time and opportunityvpre-trial or during trial to discover those
expert opinioné of George Canney. Respondent never provided Mr.
Canney’s experts opinions with supplemental answers to interrogatories
pertaining to experts and those surprisév eXpert opinions were never
disclosed until Appellant heard them for thé first time in the dirnct exam of
- Mr. Canney by Respondent. There was no reasnnable time to prepare for
those questions and have a chance to prepare Cross examinﬁtion. Our nivil :
rules aré designed to avoid trial by ambush and not to reward‘the pérty '
which doeé not take responsibility to comply with the civil and local King
County rules. " | ”
Had _thére bnen any indication from J ud_gé qu when he made his

~ initial ruling on this issue that there waé even a poésibility that counsel’s
B quentibn could be calling for an expert opinion, A.ppellant’s‘ counsel would
have prepared his case differently. For instance, héd Mr. .Kornfeld known
that George Canney was going to be allowéd to testify as an expert
witness, he would have déposed him again to ask questions about his
expert opinions. CP 701, Most impox‘téntly, if Respondent had disclosed :

those opinions of Mr. Canney and had the undersigned had an chance to
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take his deposition to ask expert Witness‘questions 1n accordance with CR
26 and KCLR 26, which Appellant did not have, Mr. Komfeld would have
prepared his expert witness Mr. Lawless to festify in opposition to the
same on rebuttal. This was not possible since Mr. Lawless had testified
already and the éxpert opinions of Mr. Canney .were too many and too
overwhelming after Mr. Lawless. These new expert opinions were: so
many and s0 scattered that there was no time to ao any due diligence to
investigate each and whether they were true. Appellant would have
conducted an investi gat.io‘n in the ﬁeld and célled Mr. Cénney’s
competitors. Further, there were so many new op’inions which were heard
for the first time at trial, it Was no’; practicable to EXpeét counsel to ‘havve :
the retentiOn of a stenographer anci the detail for each.
| In cIosihg, it was simply ﬁnfair to admit new or any expert

opinions from Réspondenf. These opi_nior‘ls. were never discloséd or heard
beforehaﬁd, nor were any to be expected in accordance with J udge Fox’
p:etrial rulings. J udge Hayden’s ruling created an unfair advantage to
Respondent without offcring thé Appellant any meaningful opportunity to
meet new expert opinions from R_espbndent when nd;ie wére disclosed;

Remedial reliéf fof Appellant was never o.‘ffered by the trial judge,
such as, a trial continuénce or the entry of an order requiring Respondent
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to answer expert interrogatories‘or allowing Appellant to depose Mr.
Cariney thé evening of irial if he was going to testify as an expert.
However, opposing counsel assured Mr. Komfeld that Mr. Canney would
not ;‘go through that door” and that he “would not” testify as an expert.
This was not true.

The remedies which the Court should }iave offered or aillowsd as

Appellant su'ggests‘were never. suggested b'y‘ the Court. The Court 'assisted’ | i
the Respondent on its own motion but handcui'fed Appellant. The trial
court should also have assisted the Appellant so as to allow a re'asonabile
opportunity tci meet new evideiice .a.nd to 'ha\./e a meaningful (ipportunity to.
vpre'pare and meet this new expert testimony, none of which wés ever
disclosed priqr to M. Canney’s direct iestinﬁony at trial and none of which
was offeied to Appellant by ths trial court.

No party should be rewarded for shunning one’s responsibilities to
follow the ciifil arid local rules governing experts. This is exactly the net
effect i)f whai iias transpireii in this trial court’s ruling has had re: bpening
the door without sdnifersely ordering compliaiice With.CR- 26 and KCLR

- 26.
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3. Respondent did not plead excuse or justification and, in any
event. such defenses must be based on factors beyond the control
of the one asserting such a defense. Because there was no evidence
of factors beyond Respondent’s control, it was error to allow
testimony to explain or justify noncompliance.

In Washington, a statutory violation may be excused where
non-compliance is beyond the violator’s control. Hansen v. Friend, 118
Wn.2d 476, 487, 824 P.2d 483 (1992). In Hansen, the Court held that the
jury may find a statutory violation is not negligence where the violation is
beyond the violator’s control and ordinary care could not have gliarded
against the violation. In this action, however, Hi-Tech‘simply argued that
it didn’t know the regﬁlations applied to its conduct. If this argument is
ever alllowed,’ t_he construction safety codes would be meaningless.
Ignorance is no defense

Addltlonally, the Court in Yurkovzch v. Rose, 68 Wn.App. 643 847
P 2d 925 (1993) stated in that case that
[Alppellants attempted to justify their drop-off procedure with
evidence that on past occasions vehicles would ignore stopped-
buses and attempt to pass on the left or right, exposing children to
~ extreme danger. The court properly sustained Respondents'
objections to this testimony as immaterial. Although evidence of
justification or excuse for violating applicable statutes and codes is
relevant to the question of negligence, Appellants presented no
evidence that hazards from passing vehicles on the night of the

accident justified their violation of the law. See Houckv.
University of Washington, 60 Wash.App. 189, 201-02, 803 P.2d 47
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(1991) (evidence properly excluded where it related to neither the
place nor the actual time of the accident).

1d. at 649-650.
Justification or excuse is a defense of avoidance and must be pled
as an affirmative defense under CR 8(c). 6 Wash. Prac., Wash. Paz‘tern
| .Juify Instr. Civ. WP160.01.01 (5th ed.). But Respondent Hi-Tech did not |
| plead, in accordance with Rule 8(c), ﬁor disclose in discovery or in
opposition to the motion for summary judgment any explanation,
jusﬁﬁcation or exduse as to why it did ﬁot comply with the applicable
WAC regulatioﬁs. | |
Because Respondent ﬁever pled an affirmative defense ﬁnder CR
8(6) nor did it answer interrogatories in discovery providing‘ a faﬁtual basis
for justification or exvcuse.for ﬁoncompliance that it would assert at’ trial
| for not meeting WAC regulations, Appellant was Sufpﬂsed, and |
| prejudiced, by such é defense coming out for the first tinié during trial
after the door was opened} by the Court to experf testir’nony ﬁom |

| Responde_nt g

90nce the Court ruled that the door was open, Appellant was simply not ready to understand,
remember and respond to each new expert opinion to which the Court allowed Respondent to
testify. This surprised the Appellant and it was unfair. It amounted to trial by ambush since there
was no time to prepare. In effect, Appellant was punished for following all court rules before trial
and Respondent was rewarded for not following the court rules given the trial judge’s ruling that
the door was open and that Mr, Canney could now testify as an expert witness, without ordering
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It was error to allow Mr. Canney to explain why he did not comply
with the WISHA violations because there was no evidence that |
compliance was beyond his control. Neither did his testimony contain any
- specific details as to why Hi-Tech was justified at the time of Appellant’s
| injury, as reciuired by Yurkovich, supra, why Respondent did not follow

the requirements of the WAC code. Rather, Mr. Canney was allowed to
teStify generally that he didn’t know the WAC code applied and gave
mdustry practlce examples that only an expert in his field would know or
be fam1l1ar with in the. scaffold and regulatory industry of ladders for steel
scaffolds. This was error.
A lengthy discussion was hao and Appeilant took exception to the

- Court order that al'lovrved'the Respondent to eXplain or to provide an
excuse for evoiding those_W".[SHA mles the Court mied Were violated. '
This right to exelain a justification of excuse a failure to{com]_:»)ly With the
WISHA regulatory violations amounted to expert opinions. It was unfair to -
allow Respondent s pr1n01pal Mr. Canney to testify and pr0V1de expert

opinions pertaining to explanatlons Justlﬁoatlons or excuses for

the Respondent to disclose all expert opinions that night before trial the following court date. The
- net result was Appellant had no idea what Respondent would testify to without the protection of
CR 26 disclosure and KCLR 26 disclosures.
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}non-compliance after Judge Fox barred such expert testimony.

As a consequence of the trial court’s ruling that the door was
opened and as a consequence of the court allowing the Respondent to
explain the justification or excuse for not complying with WAC rules,
which previously were ordered that.Respondent violated, Appellant was
harmed. Appellant was not able to meet the surprise expert opinions of
Respondent which were heard in court for the first time. Appéllant had no
reasonable time and opportuﬁity to explqre and evaluate these opinions of
M. Canney about industry practice, through the dis‘oovery process, by
rédeposing Respondent, or by cbntacting bfher co'mﬁetitors in
Resijondent’s iﬁdustry to verify whether his statements in Court‘wére
accurate or not. Appellant was sirnply not prepared to cro}ssl examine the
Respc_)hdent Mr. Canney as there was no j:ime to pe}ffoﬁn any discovery
ébout these new opinions which surprised the Ap}ﬁeliant the fourth aﬁd
 fifth days of trial.

The expert testimony on excuse and justiﬁcatioh included the
expert opinions that HiTe_ch’s competitors don’t have ladders with ,teﬁcture
or shaped rungs, yoﬁ can’t buy fhese types of ladders, they don’t co‘me

with either safety protection, and ybu can’t put fall protection or fall
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restraint on the scaffold, ladders or attach anything to the building. VRP
5/22/06, p. 94-111. This information and evidence would not have been
admissible and considered by the jury if Judge Fox’s ruling was followed.
All of .this testimony went to the issue of causation e.g. even if Mr Canney .
did not comply, he could not have pnrchased them anyway, an expert
opinion.

At the time when Respondent supplied the scaffold ladder before
Appellant’s injury, Respondent did not know of WAC 296-155-480 or, if
he did, he subsequently testified at trial that it d1d not apply to him.
Therefore, as a matter of law, he had no justification or explanation other
than his “ignorance of the laW” which would be legally not an excuse. It
was therefore an error of law to allow him to vtest-ify about “excuse” or
“justiﬁcation” since ignorance of the law cannot be explained away..

Tne Court had already ruled that these WAC seotions were Violated ’
and that these sections applied despite Respondent’s disagreement. CP
225-226. Respondent had control over and could have guarded against his )
violation of these sections. Hence, any excuse of justification was
irrelevant and should not have been allowed. To allow the testimony of

Mr. Canney on these irrelevant issues was harmful and prejudicial
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4. The Court erred in refusing to give Appellant’s proposed

instruction regarding Hi-Tech’s nondelegable duty to provide a
safe workplace within the scope of its subcontract.

Appellant proposed, and the Court refused to give, the fbllowing

Jury Instruction:
A subcontractor like Respondent Hi—Tech,‘ owes a duty to every
employee within the scope of its subcontract to ensure that it
complies with all applicable safety regulations. The subcontractor
is the party with innate supervisory authority and per se control
over the scope of its subcontract, so it bears the primary,

- non-delegable duty to provide a safe workplace for workers. In
Washington, subcontractors have a non-delegable duty to ensure
compliance, within the scope of their subcontracts, with all
Washington State construction safety regulations. This liability is
justified because a subcontractor’s supervisory authority is per se
control over the workplace within the scope of its subcontract.

- This instruction is in acccird with Washington law, specifically
Stute v. P.M.B. C., Inc., 114 Wn.2d 454, 461,‘462, 464, 788 P.2d 545
(1990); Kamla v. Space Needle Corp., 147 Wn.2d 114, 123, 52 P.2d 472
(2002); and Weinert v. Bronco National Co., 58 Wn. App. 692, 697, 795
p2d 1167 (Div.11990). As these cases show, responsibility for
construction site safety usually begins with general contractor, but each
mid-tier or sub-tier contractor also has similar safety responsibilities

~within the scope of their respective sub-contracts. Hi-Tech is no exception

and this instruction should have been given to the jury.
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D. CONCLUSION
For two reasons, a new trial should be ordered in this case. First,
the trial judge’s ruling permitting evidence of Appellant’s immigration
status was so prejudicial that a fair trial was not had. The vast weight of
the factual evidence adduced at t.rial, in conjunction with Judge Fox’s prior
rulings that the Respondent had violated numerous WISHA provisions, in
addition to undisputed medical evidence that the subject accident was the
sole cause of Appellant’s injuries, could only have led a rational finder of
fact to render a substantial verdict in Appellant’s favor. Because,
however; the verdict was against the tremendous weight of the evidence, it
musf be inferred that the evidence of the Appellant’s illegal immigration
statﬁs adversely and unfairly affected fhe outcome of this trial.
Secondly, Judge Hayden’s ruling that Appellant’s counsel had
somehow “opened the door” to expert testimony, in contravention of
J udge Fox’s prior order precluding such testimony as a discovery sanction,
was wholly improper. This ruling by Judge Hayden allowed the
Respondent to argue a theory of the case, excuse and justification, that was
not plead and that should not have been heard by the jury. It also
permitted the Respondent to get in unrebutted expert testimony that
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Appellant’s counsel could not address through his own experts. Again, the
harm to the Appellant resulting from this ruling is evident in the verdict -
that the Respondent breached a duty to the Appellant, but that somehow
that“ breach was not a cause of his injuries. The great weight of the

evidence was clearly contrary to that result. A new frial should be ordered.

Respectfully submitted this 23" day of February, 2007.

Brfan K. Boddy, WSBA #26735

Attorneys for Appellants
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Certification
| hereby certify that, on or about February 23, 2007, | caused to be
served on each counsel of record for the parties named above a

true and correct copy of Appellant’'s Amended Brief.

' E?'e(n K. Boddy, WSBA# 26735
ttorney/tor Petitioner .



