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A, fNTRODUCTION

Pasco enacted an ordinance banning tenants from living
permanently in recreational vehicles in mobile hc_ime parks, even though
the Mobile/Manufactured Home Landlord Tenant Act, RCW 59.20
(“MHLTA”), which occupies the field of mobile home landlord-tenant
relations, specifically permits tenants to reside permanently in such
vehicles in mobile home parks.

This Court should invalidate Pasco’s ordinance under article XI, §
11 of the Washington Constitu.ti‘on and the impairment of contract
provisions of the United States and Washington Constitutions.

| The Court of Appeals published decision approving Pasco’s

ordinance will prompt local governments that already have a history of
antipathy toward mobile and manufactured housing,’ to adopt ‘similar
ordinances in derogation of the MHLTA. No matter how long a tenant has

occupied a lot in a mobile home park, local governments will displace

tenants, who must move to an RV park. Such RV parks may have °

maximum occupancy time limits imposed by the local governments. They

! See, e.g., Duclkworth v. City of Bonney Lake, 91 Wn.2d 19, 29, 586 P.2d 860
(1978) (city prohibited mobile homes in area zoned for single family residential; this
Court observed that mobile homes in traditional neighborhoods could depress property
values and were better confined to a “mobile home zone.”). Duckworth is no longer good
law in light of RCW 35.21.684, RCW 35A.21.312, and RCW 36.01.225. See generally,
J. Royce Fichtner, The Iowa Mobile Home Park Landlord-Tenant Relationship: Present
Eviction Procedures and Needed Reforms, 53 Drake L. Rev. 181, 191 (2004) (many local
governments pass zoning ordinances severely restricting creation of mobile home parks).
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will also be more expensive for tenants in many instances since RV parks
charge daily and weekly rates for largely temporary residents.

At a time when the Legislatﬁre has speciﬁcally affirmed its
intention that affordable housing in mobile home parks should be
preserved,” Pasco’s erdinance resulte in the immediate eviction of tenants
from mobile home parks. Such a callous ordinanee flies in the fact of the
express legislative intent to p?eserve mobile home teheecies for a tenant
population that consists largely of 10\'>v income pereons and seniors.

B.  ISSUES PRESENTED FOR REVIEW

1. Has the MHLTA, as well as other state laws on mobile
homes, so occupied the field of mobile home landlord-tenant relations as
to preempt under article XI, § 11 of the Washlngton Constitution the
enactment by the City of Pasco of an ordmance bannmg persons res1d1ng

permanently in recreational vehicles in mobile home parks?

2 Laws of 2008, ch. 116, § 1(1)(a) states:

Manufactured/mobile home communities provide a significant source
of home ownership opportunities for Washington residents. However,
the increasing closure’ and conversion of manufactured/mobile home
communities to other uses, combined with increasing mobile home lot
rents, Jow vacancy rates in existing manufactured/mobile home
communities, and the extremely high cost of moving homes when
manufactured/mobile home communities close, increasingly make
manufactured/mobile home community living insecure for
manufactured/mobile home tenants.
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2. Does Pasco’s ordinance banning persons residing -
permanently in recreational vehicles in mobile home parks conflict with
the MHLTA that permits persons to reside perrﬁaneritly in recreational .
vehicles in such parks, and is thereby preempted by article XI, § 11 of the
Washington Coﬁstitution‘.l7

3. Where Pasco’s ordinance requires the immediate eviction
of persons who reside in recreational vehicles in mobile home parké, does
such ordinance impair valid, enforceable lease 'contracts between the
tenants a;l‘d mobile home park owners in Violatidn‘ ?f article I, § 10 of the
United States Constitution and article I, § 23 of the Washington
Constitution? :

4. Is Lawson entitled to his attorney fees on appeal pursuant
to RCW 59.20.1107
C.  STATEMENT OF THE CASE

The Court of Appeals opinion addresses the facts in this case, but
several facts bear emphasis. Paul Lawson operates a mobile home park
within the City of Pasco, a park that has had mobile homes since‘the
1980s. CP 50-51. One tenant, Tye Gimmell, resided permanently in the

park in his recreational vehicle which was affixed to a lot in the park. CP

56.
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On January 23, 2006, Pasco issued a “correction notice” to
Lawson. CP 98. The notice stated that Lawson violated the Pasco
Municipal Code by allowing tenants to occupy recreational vehicles as
primary residences within his park. CP 98. The notice directed Lawson to
remove the recreational vehicles ﬁom his park. CP 98.

After the issuance of the notice, Lawson advised Pasco that state
la§v did not allow him to discriminate against persons residing
permanently in his park in reereational vehicles. CP 105-06. Lawson
contended that state law superseded the Pasco Municipal Code, and the
Code could not be applied to prevent a tenant from occupying a
recreational vehiclé as a primary residence in his park. CP 105-06.

On May 4, 2006, Pasco’s code enforcement bo_éfrd conducted a
hearing on the conecﬁon notice issued to LaWson. CP 43. During the
hearing, Gimmell testified that his recreational vehicle was his permanent’
residénce. CP 56. He had a written lease agreement With Lawson which
would run for one year, but was renewable unless Lawson had good cause
under RCW 59.20.080 to terminate the lease. CP 54. Nevertheless, the
board upheld the conéction potice and directed Lawson to immediately
evict any tena;nts occupying recreational vehicles as primary residences

from his park. CP 64, 65, 75.
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Lawson filed a LUPA appeal to the Franklin County Superior
Court. The case was assigﬁed to the Honorable Camefon Mitchell, who
ruled that Pasco’s ordinance baﬁm'ng tenants’ occupation of recreational
vehicles as primary residences in mobile home parks was unconstimtionai
uﬁder article X1, § 11 of the Washington Constitution because it conﬂicted |
with the MHLTA. See Appendix,

In a published opinion, the Court of Appeals, Division I, reversed
the trial cou1ft’s decision and feinstated Pasco’s code enforcement board’s
ruling on the correction notice agﬁainst'L.awson. Lawson .v. City o;iPasco,
144 Wn. App. 203, 181 P.3d 896 (2008). o
D  ARGUMENT’

(1) Article XI 11 of the Washington Constitution and
Pasco’s Ordinance .

Washington’s Constitution authorizes local governments to
‘ exercise police powers unless the local enactment intrudes upon an area
that is exclusively within the state’s responsibility or the local ordinance

conflicts with state statute. Brown v. City of Yakima, 116 Wn.2d 556, 559,

3 As this is a LUPA appeal, the standard of review to be applied requires this
Court to sit in the same position as the trial court, applying the standards of RCW
36.70C.130(1) directly to the administrative record. Griffin v. Thurston County, 165
Wn.2d 50, 196 P.3d 141 (2008). Here, the land use decision violates Lawson’s
constitutional rights. RCW 36.70C.130(1)(f). The burden of proving a constitutional ‘
violation rests with Lawson. Wellington River Hollow, LLC v. King County, 121 Wx.
App 224, 238, 54 P.3d 213, review denied, 149 Wn.2d 1014 (2002). Constitutional
issues are reviewed de novo. Griffin v. Thur. ston County Board of Health, 137 Wn. App.
609, 620, 154 P.3d 296 (2007).
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807 P.2d 353 (1991); City of Tacoma v. Luvene, 118 Wn.2d 826, 833, 827
P.2d 1374 (1992). Article XJ, § 11 states:
Any county, city, town or township may make and enforce
within its limits all such local police, sanitary and other
regulations as are not in conflict with general laws.
The Pasco ordinance at issue in this case fails under either aspect of the

test for article XI, § 11 —field preemption or conflict preemption.*

(2) The MHLTA Occupies the Field of Mobile Home
Landlord-Tenant . Relations, Preempting Pasco’s

Ban on Tenants Living Permanently in Recreational
Vehicles under Article XTI, § 11

The Court of Appeals analyzed field preemption in its decision,
" and concluded that ;che MHLTA did not‘preempt the field of mobile home; |
landlord-tenant irelations because the MHLTA contemplated Séme
concurrent local action on mobile homes. Op. at 5-8. The court’s analysis
. was too narrow and omitted analysis of a key statute, RCW 59.20.040, that
evidences a contrary intent. | : |
A local ordinance fails ﬁ.nder article XI, § 11 if it attempts to

establish policy in an area where the State by necessary implication or

* Lawson anticipates that Pasco will argue that Guimont v, City of Seattle, 77
Wn. App. 74, 896 P.2d 70, review denied, 127 Wn.2d 1023 (1995) upheld an ordinance
excluding recreational vehicles from the definition of mobile homes, and barring such
vehicles in mobile home parks. The parties in Guimont principally focused on takings
and substantive due process arguments. Preemption was not argued there. Moreover,
Seattle “grandfathered” the leases of existing tenants. Id. at 78. Seattle’s ordinance was
yet another example of local government antipathy toward manufactured/mobile homes.
See n.1 supra.
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expressly has indicated its intent to preempt the field. The Legislature -
may preempt the field by expressly stating its intent to do so. Thus, as
early .as-City of Bellingham v. Schampera, 57 Wn.2d 106, 356 P.2d 292
(1960), this Court held that while a city could enact an ordinance
prohibiting and punishing the same acts as were pupishablf; under state
statute, id. at 108-12, é city could not provide for suspension of motor
vehicle operators’ licenses as a | penalty .beCause the state expressly
preempted the field on the is_suance of motor vehicle licenses. Id. at 112-
16. |

"Even in the absence .of express preemption, however, 'ﬁeld

preemption occurs when the Legislature’s intent to preempt the field may

be gleaned from the purpose of the statute and the facts and circumstances

upon which the Legislature intended its statutes to opérate. Lenci v. City
of Seattle, 63 Wn.2d 664, 669-70, 388 P.2d 926 (1964) (regulation of
wrecking yards); HJS Dev., Inc. v. Pierce County, 148 ,Wn.zd 451,477, 61
P.3d 1141 (2003).

In the present case, the Court of Appeals focused solely on the
MHLTA provisions and di& not consider the entire range of state activity

on manufactured/mobile homes. For example, the State maintains - an

office of manufactured housing, RCW 59.22.050, and mandates that

mobile home parks in Washington register with the State. RCW
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59.30.050. The State maintains a database of all mobile hqme parks.
RCW 59.30.060. It provides funding for the relocation of mobile home
tenants upon sale of mobile home parks. Laws of 2008, ch. 116.

The State has specifically preempted the field of construction
standards for mobilé homes, recreational vehicles, and park trailers. RCW |
43.22.410. Snohomish County v. Thompson, 19 Wn. App. 768, 577 P.2d
627 (1977); review denied, 91 Wn.2d 1006 (1978). Only the Department
of Labor and Industries may prescribe such standards. RCW 43.22.340.
In Snohomish C;o'um‘y, the County attempted to establish more stringent
mobile home standards and then only allowed such county-approved
homes to be sited according to. its zoning code.” The Court of Appeals
held such efforts were preempted.

The State has also preempted the field on local zoning orciinances
designed to discriminate against mobile and manufactured homes. No
municipality may. enact zoning ordinances that diééﬁminate against
manufachﬁed/mobilg homes. RCW 35.21.684; RCW 35A.21.312; RCW
36.01.225. This policy was reinforced in the 2008 legislative session
when the Legislature bannedv local ordinances forbidding the siting of

mobile and manufactured homes of a certain age or size in mobile home

5 Such an ordinance demonstrates again the local govcmment host111ty toward
manufactured/mobile homes mentioned in n.1 supra.

Supplemental Brief of Lawson -8



parks. This prévented lov;al jurisdictions from banning single-wide trailers
in mobile home parks. Senate Bill Reporf at 2. See Appendix.

" The State furtt.lerv regulates the nature of mobile home tenancies. |
State law governs as to the length of é lease, RCW 59.20.050; RCW
59.20.090, prohibited acts by a landlord, RCW 59.20.070, and the grounds
for just cause tenninétion or. nonrenewal of a tenant’s vle.ase. RCW
59.20.080. State law on unlawful detainer procedures, RCW 59,12,
controls 1n the mobile home setting. RCW 59.20.040. If there are
disputes over tenancies, the State provides dispute resolution. RCW
59.30.5 In sum, the State’s interest generally in mobile homes is plain. By'
necessary implication, given thé breadth of State involvement in mbbile :
home matters, it has occupied the field.

Narrowly focusing on the MHLTA itself, the Court of Appeals

. concluded that certain provisions of the Act contemplate concurrent

jurisdiction by local governments over aspects of the landlord-tenant

" relationship, citing RCW 59.20.080(1)(d) and RCW 59.20.130(1). Those

statutes, however, contemplate concurrent local jurisdiction over matters
of tenant misconduct justifying termination of lease such as for
nonpayment of rent, criminal misconduct, maintenance of nuisances,

health and safety violations (RCW 59.20.080(1)), and landlord compliance
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with local ordinances regarding public healtin and repair/maintenance
rﬁandates (RCW 59.20.130). None of the provisions of RCW 59.20.080 or
RCW 59.20.130 permit a local jurisdiction to discriminate against
recreational vehicles permanently occupied as residences. These statutes

do not confer concurrent jurisdiction over mobile home fenancies, as

RCW 59.20.040 plainly states. Only State law controls mobile home

tenancies.
RCW 59.20.040 carries preemptive effect in stating:. - '

This chapter shall regulate and determine legal rights,
remedies, and obligatidns arising from any rental
agreement between a landlord and a tenant regarding a
mobile home lot and including specified amenities within
the mobile home park, mobile home park cooperative, or
mobile home park subdivision, where the tenant has no
ownership interest in the property or in the association
which owns the property, whose uses are referred to as a
part of the rent structure paid by the tenant. All such rental
agreements shall be unenforceable to the extent of any
conflict with any provision of this chapter.

(emphasis added). The Court of Appeals noted this statutory provision, as

well as the definition of a “park model” in RCW 59.20.030(9), but did not

A Dill has been proposed in the 2009 Legislature to broaden the Attorney
General’s role in dispute resolution and MHLTA enforcement. HB 1140 (2009).
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analyze their scope. Op. at 6-7. Plainly, if a landlord were to exclude all
park models in its lease agreement, RCW 59.20.040 would bar such a
lease. Similarly, a municipality c@ot by ordinance override what the
MHLTA permits. |

RCW 59.20.040 forecloses a local government from enacting an
ordinance providing for landlord-tenant relationships different than the
relatioﬁships envisioned by the MHLTA. For example, such requirements
as a oﬁe year duration to a lease (RCW 59.20.050), one yéar automatic
leése renewals (RCW 59.20.090), or “just cause” before e{fiction RCW
59.20.080) apply to any mobile home landlord-tenant agreement. | See
génerally, Holiday Resort Cmty. Ass ’n‘ v. Echo Lake Assocs. LLC',. 134
Wn. App. 210, 135 f.3d 4'99. (2006), review denied, 160 Wn.2d 1019
(2007). The Legislature o_ccppied the field in enacting RCW 59.20. Pasco
cannot enact an ordinance purpofting Ato, independently define an

“acceptable” mobile home tenancy.

- (b) Pasco’s Ban on Tenants Living Permanently in
Recreational Vehicles Conflicts with the MHIL.TA’s

Specific Authorization of Park Models, Violating

Article X1, § 11 of the Washington Constitution

The Court of Appeals considered the question -of conflict

preemption and concluded that Pasco’s ordinance banning tenants from

occupying recreational vehicles as permanent residences does not
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irreconcilably conflict with the MHLTA, which authorizes such tenancies
because “the Act does not, in fhe first instance, require a landlord to rent a
mobile home park lot for placement of a recreational vehicle (park model)
in any (or every) particular placé in the state.” Op. at 11. The court’s
analysis misses the point of park models under the MHLTA and does not
address recent cases decided by this Court on conflict preempﬁon.

| The MHLTA authorizes tenancies involving “park modeis.” For
purposes of the MHLTA, a park model 'is defined as “a recreational .
vehicle intended for permanent 'or.semilperma;lvent installation and . . .
used as a primary residence.” RCW 59.20.030(9). A mobile home lotis a |
poﬁion of a mobile home park “designated as the location of one . . . park
model and its ‘accessory buildings, and intended for the exclusive use as a
primary residence by the occupants of that . . . park model.” RCW
59 20.030(5). RCW 59.20.040 provides; that the MHLTA detemjines the
rights aﬁd duties arising out of any.rental agreement involving a mobile
home lot. Thus, state law plainly contemplates and allows parlg models on
mobile home lots; the MHLTA regulates their lease.

By confrast, Pascd’s ordinance, PMC § 25.40.060, si:cnply bans

recreational vehicles in mobile home parks:

No recreational vehicle sites for occupancy purposes shall
be permitted within any residential (mnobile home) park.
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Pasco forbids what state law allows by redefining what constitutes an
“acceptable” tenancy in a mobile home park in Pasco.

M'oréover, the upshot of Pasco’s ordinance is that tenants like Tye
Gimmell will be Ievicted by opération of Pasco’s ordinance. Such an
eviction 1s plainly contrary to RCW 59.20.080 which specifies the
- circumstances’ under which eviction of a tenant may occur. RCW
59.20.070(7).

The eséence | of conflict preemption has been defined in
Washington' cases as “whether the ordinance pérmits or licenses that
which the statute prohibits, and. vice versa.” Schampera, 57 Wn‘.2d at 111.
The conflict must be 'direct and irreconcilable, not subject to being'
harmonized. I,uvene, 118 Wn.2d at 835.

 The Court of Appéals did not cite a number of recent appellate
decisions giving content to the?\constitutional test for conflict preemption
under article XT, § 11. .In Weden v. Sqn Juan County,-135 ‘Wn.2d 678, 958
P.2d 273 (1998), this Court upheld an ordinance banning motorized
i)ersonal watercraft like jet skis as against a conflict preemption challenge.
The Court held tha;t thellocal ban on personal motorized watercraft in
- some waters was not in conflict with étate law. The statutes cited by the
challengers té the ordinance included a state vessel registration statute

designed to raise revenue, the Shorelines Management Act, and the public
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trust doctrine. However, this Court noted the Legislature did not expressly
address the question of where motorized craft could be operated in the
state anywhere in those general statutory enactments. “There being no
express statement nor words from which it could be fairly inferred that
motor boats are permitted on all waters of the state, no conflict exists and
the ordinance is valid.” Id. at 694.

In Parkland Light & Water Co. v. Tacoma-Pierce County Board of
Health, 151 Wn.2d 428, 90 P.3d 37 (2004), this Court addressed RCW
57.08.012, a statute giving water districts the power to control their water
systems. The Tacoma-Pierce County Board of Health adopted a
resolution mandating that all water providers in the County fluoridate their
~ water. This Court held that the resolution was invalid under article XI, § .
11 as the statute and the resolution irreconcilably conflict:

Essentially, the Board’s resolution is a local fegulation that

prohibits what state law permits: the ability of water

districts to regulate the content and supply of their water
systems expressly granted to them by statute. The
resolution ordering fluoridation takes away any decision-
making power from water districts with respect to the
content of their water systems, and the express statutory
authority granted to water districts pursuant to RCW

57.08.012 would be rendered meaningless. The purpose of

the statute is to give water districts, not the Board, the

authority over water fluoridation.

Id. at 433-34.
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Most recently, in Biggers v. City of Bainbridge Island, 162 Wn.2d
683, 169 P.3d 14 (2007), this Court held that a city’s moratoria on private
development in shoreline areas was in conflict with the state’s
constitutional authority ovér.shorelines, the public trust doctrine, and the
sfate Shoreline Management Aét. This Court concluded that the City’s
moratoria on processing applications irreconcilably conflicted with state

law that required the processing of such applications; the City’s

" ordinances prohibited what state law permits. d. at 698.

' The Court of Appeals has also addressed .conflict resolution in
other cases, arriving at a result different from that of the Court of Appeals
here. See, e.g., Edmonds Shopping Ctr. Asgocs. V. C’ity of Edmonds, 117
Wn. App. 344, 71 P.3d 233 (2603) (ordinance providing for phasing out of
existing cardrooms conflicted with statute allowing municipalities to ban
cardrooms, but prohibiting any local change of scope of cardroom
licenses); Housing Authority of the City of Pasco & Franklin County v..
City of Pasco, 120 Wn. App.‘ 839, 86 P.3d 1217 (2004) (city dissolved
housing authority and created new housing authority jointly with county;
ordinaﬁéé conflicted \;vith statute providing for déactivation of housing
.authon'ties).

At its most basic, étate law in the MHLTA authorizes tenancies for

-park models and regulates them under that Act; under-the MHLTA, Mr.
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Lawson can choose to lease a space in his park to a park model tenant like
Mr. Gimmell; under the MHLTA, an owner of a recreatioﬁal vehicle like
Mr Gimmell can choose to live permanently in such a residence on a
mobilelhom‘e‘ lot. Under Pasco’s ordinance, however, such .a park model
tenancy is prol“ﬁbited. This is an ineconqilable éonﬂict fhat cannot be

hérmonized. Pasco’s ordinance must fail.

(2)  Pasco’s Ordinance Impairs the Valid Leases of Landlords
and Tenants

Article 1, § 23 of the Washington Constitution provides: “No ...
law impairing the obligations of qontraots shall ever be passed.” The
United States Constitution provides that “No state éhall paSs any ... léw
impairing the obligation of contracts.” See U.S. Const. art. I, § 10, ol 1.
Bqth impairment of contract provisions are interpreted similarly. Tyrpak
v. Daniels, 124 Wn.2d- 146, 151, 874 P.2d 1374 (1994). This Court has
framed the contract impairment analysis as a three-part test: (1) does a
contractﬁal relationship exist? (2) does the legisiation substantially impair
the contractugl relationship? (3) if 'there'- is a substantial impairment, is it -
reasonable and necessary to serve a legitimate public purpose? Tyrpak,
124 Wn.2d at 152.

There is no question but that the leases by Lawson to his mobile

home park tenants are contracts. The first prong of the test is met.
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As for the second prong, Pasco’s ordinance impaired Lawson’s
leases. A contract is impaired if its terms are altered by the legislation,
new conditions ére imposed,. or its value is léssened. Pierce County v.
State, 159 Wn.2d 16, 30, 148 P.3d 1002 (2006). Pasco ordered Lawson to
evict personsvoccupying recreational vehicles from his park. CP 64, 65,
75, 98. Thus, fhe second prong of the test is met, as Lawson and the
évicteci tenants have valid, epforceable leases under the MHLTA.” Also,
Lawson loses the benefit of rentals to which he is entitled under the leases.

To me.:?t the third prong of the test, a government must offer
sigﬁiﬁcant justification for its action. Id. at 37. 'Pasco never offered a
justiﬁcation for its ordinance. Moreover, such evictions fly in the face of
the policy of the MHLTA to presefve mobile home tenancies and the
legislative policy to preserve housing for low inconie people like the
people residing in their RVs.

The enactment of Pasco’s ordinance resulted in Pasco’s direction

" to Lawson to evict tenants from his park, even though such tenants were

renting from him under leases valid under the MHLTA. The ofdinance

plainly violates the federal and state constitutions.

7 This impairment continues where under the MHLTA tenants have an

expectation that their leases would be continuously renewed. RCW 59.20.090(1);
Holiday Résort Community Ass’n v. Echo Lakes Assocs. LLC, 134 Wn. App. 210, 223,
135 P.2d 499 (2006), review denied, 160 Wn.2d 1019 (2007).
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(3) Lawson Is Entitled to His Attorney Fees at Trial and on
Appeal

RCW 59.20.110 authorizes the recovery of attorney fees in “any
action arising out of tthe MHLTA].”. Generally, landlords may recover
fees. McGahuey v. Hwang, 104 Wn. App. 176, 15 P.3d 672, review |
denied, 144 Wn.2d 1004 (2001); Hartson P’ship v. Martinez, 123 Wn.
App. 36, 196 P.3d 449, review denied, 154 Wn.2d 1010 (2004). This case
arises out of Lawson’s insistence upon his rights under the MHLTA.

Lawson has been compelled to litigate.against Pasco, asserting his
rights under the MHLTA. Under RCW 59.20.110, he should be entitled to
recover his attorney fees at trial on remand. Hé should recover his
attorney fees on appeal as well. RAP 18.1.

E. CONCLUSION |

vPasco’s ordinance violates article XI, § 11 of the Washington
ConSﬁtl;fion; as the Legislature has occ;upied the field. Moreover, the E
ordinance 'ixreconcilébly.conﬂicts with ‘the MHLTA, which specifically
allows park models. The ordinance also unconstitutionally impairs
contracts. '

This Court should reverse ’ché depjsion Qf the Court of Appeals and
reinstate the trial court’s decision inQalidatiﬁg Pasco’s ordinance banning

tenants occupation of recreational vehicles as primary residences in
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mobile home parks. Lawson should recover his reasonable attorney fees

at trial. Costs on appeal, including reasonable attorney fees, should be

awarded to Lawson.
DATED this 6_;7-85_ day of February, 20009.

Respectfully submitted,

@MﬁJMW

‘Philip A. Talmadge, WSBA #6973
Talmadge/Fitzpatrick
18010 Southcenter Parkway
Tukwila, WA 98188-4630
~ (206) 574-6661
- Attorneys for Petitioner Paul Lawson
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IN THE SUPERIOR COﬁRT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF FRANKLIN . |

PAﬁL LAWSON, | K

Appellant and Petitioner ; CAUSE NO. 06-2-50398-1 .
vs. ' ) oRoERON APPEAL |
CITY OF PASCO, ) -

Respondent ;

This matter came before the court upon a request to review, on appeal, the City of Pasco
Code Enforcement Board’s affirmation of Violatidn CEB2005-0502. This,. court reviewed the

opening an,d reply briefs of Paul Lawson and the City of Pasco. This court heard argument of
couns_,el on December 18, 2006. Based upon the foregoing,

IT IS HEREBY ORDERED AND DECREED that the Code Enforcement Bqard’s
affirmation of Violation CEB2005-0502 is vacated ‘and the Notice of Violation CEBZOOS—OSOZ is
alsd vacated. In (;ther words, the dete'rmination of the Code Enforcement Board is reversed. The
City of Pasco may not, .by ordinance, preclude the use of a mobile home park space by a
recreational vehicle, as long as the recreational vehicle is used as the pcrmanént residence of tbe

b . Leavy, Schuliz, Davis & Fearing, P.S.
‘ORDER ON APPEAL - 1 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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occupant. RCW 59.20 preempts any ordinance that bars the placement of a recreational vehicle
on a mobile home park, as long as the recreational vehicle is used as the permanent residence of

the occupant.
s YN\ boin 2015
"TUDGE CAME‘,I;{ON MITCHELL

Presented by: |

LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
Attorneys for Petitioner Paul Lawson

2 A

GEORGE FEARING #12970 . | : o

Approved as to form only; Notice of presentment waived - ' : ' -

PAINE, HAMBLEN, COFFIN, BROOKE, & MILLER, LLP
Attorneys for Respondent City of Pasco

LELAND B. KERR #6059

) Leavy, Schultz, Bavis & Fearing, P.S,
ORDER ON APPEAL -2 2415 W. Falls
. : Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

PAUL LAWSON, ) No. 25967-6-I11
Respondent, ;
;/. ; Division Three
CITY OF PASCO, ;
; PUBLISHED OPINION

Appellant.
Stephens, J."— The Ci'ty of Pasco appeals a Franklin County Supérior
, Court order reversing a Code Enforcement Board.d‘eterminaﬁon that Paul Lawson
violated a valid city érdinance by allowing piacement of recreational vehicles in
his. residential mobile home park. The City cqntends the court erred in holding
that the Manufactured/l\/lobile Home Landlord-Tenant Act, ch. 59.20 RCW,
preempts the city ordinance and thus renders it inValid. We agree with the City
and reverse the superior court’s order.

. The facts are undispu;ced. Pasco Municipal Code (PMC) § 25.40.060

* Justice Debra L. Stephens was a member of the Court of Appeals when
this matter was heard. She is now serving as a judge pro tempore of the Court of
Appeals pursuant to RCW 2.06.150.
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states, “No recreational vehicle sites for occupancy purposes shall be permitted
within any residential park.” Paul Lawson owns a residential park, i.e., a mobile
home park, in Pasco in which at least one tenant (Tye Gimmell) live_s ina
recreat'ional vehicle as his permanent residence. On January 23, 2006, .the City
issued Mr. Lawson a correction notice stating he was in violation of PMC §'
25,40.060 by allowing recreational vehicles used as pe‘rmanent residences to be
plac;ed within a residential park. The notice directed him to remové all
recreational vehicles from the park. . N

Mr. Lawson admitted to being in violation of PMC § 25.40.060, but . |
maintained to the City that state law—the Manufactured/Mobile Hbme Landiord- -
Tenant Act, ch. 59.20 RCW (the Act)—preempts the ordinance because it
.authorizes, if not requires, recreational yehicles used as a primary residence to
be allowed in mobile home parks. |
The matter proceeded to a hearing befc;re the Code Enforcement Board on

May 4, 2006. Mr. Lawson appeared only 'through counsel. 'Mr. Gimmell testified
~ that his recreational vehicle (a 35-foot ﬂfth wheel) situated in Mr. Lawson’_s m'obile _
home park is his permanent residence. He séid he has a one-year written lease ‘
agreement that is rehewable unless Mr. Lawson has good cause fo terminate it.

The Code Enforcement Board upheld the notice of violation and issued a
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written order directing Mr. Lawson to remove any recreational veh.icles used as
permanent residences from his mobile home park within 90 days, or face
monetary penalties. Mr. Lawson then timely filed a Land Use Petition Ac’; (LUPA)
appeal to the superior court.

On February 23, 2007, the cdurt entered an order reversing the Code
Enforcement Board's order and vacating the notice of violation. "The court

reasoned:”

" The City of Pasco may not, by ordinance, preclude the use of .
a mobile home park space by a recreational vehicle, as long as the
recreational vehicle is used as the permanent residence of the
occupant. RCW 59.20 preempts any ordinance that bars the
placement of a recreational vehicle on a mobile home park, as long
as the recreational vehicle is used as the permanent residence of the
occupant.

Clerk's Pépers at 8-9. The City appea[s.
REVIEW STANDARDS
| Judicial relief ffom a land use décision may be granted when one of the
following standards set forth in LUPA are met:
(b)r The land use decision is an erroneous interprétation of the law, .
after allowing for such deference as is due the construction of a law

by a local jurisdiction with expertise;

(d ) The land use deC|Slon is a clearly erroneous application of the
Iaw to the facts;

(f) The land use decision violates fhe constitutional rights of the
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party seeking relief.

RCW 36.70C.130(1).

When reviewing a superior court's decision in a LUPA appeal, we stand in
the same position as the superior court. Seve HJS Dev., Inc. v. Pie'rce Cpunz‘y,
148 Wp.Zd 451, 468,61 P.3d 1141 (2003). We review administrative ‘decisions
on-the record before the tribunal—here the Code Enforcement Board. /d.
Questions of law are revie@ed de novo to determine whether the Board'’s
decxsnon was supported by fact and law. /d.

The sole issue in this appeal is a iegal one—whether chapter 59.20 RCW

. preempts the ordinance so as to render it an invalid exercise of local police

power.
ANALYSIS
Article XI, section 11 of the etete constitution provides that “[a]ny . . . city
. may make and enforce within fts limits all such local police, sanitary and other
regulations as are not in conflict with general laws.” A munioipality may thus
enact an ordinance concerning the same subject metter as a state law previded
that the state enactmept is not intended to be exclusive and the ordinance.‘does

not conflict with the g_eneral law of the state. King County v. Taxpayers, 133

T The Code Enforoerpent Board decisipn did not involve construction of
PMC § 25.40.060.
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Wn.2d 584, 611, 949 P.2d 1260 (1997), cert. denied, 523 U.S. 1076 (1998); City
of Teqoma v. Luvene, 118 Wn.2d 826, 833, 827 P.2d 1374 (1992). An
ordinance is unconstitutional only if the statute on the same subjeet preempts the
field, leaving no room for concurrent jurisdiction; or, if a conflict exists between
the two that Canno’; be har.monized. Taxpayers, 133 Wn.2d at 612; Brown v. City .
of Yakima, 116 Wn.2d 556, 559, 807 P.2d 353 (1991): Municipal ordinances are
presumed constitutional &énd a chalienéer bears a heavy burd.en of showing
stherwise. Brown, 116 Wh.2d at 559: Hous. Auth, v. Cify of Pasco, 120 Wn. App.
839, 86 P.3d 1217 (2004). |

. “Field”. Preemption 4

Here, the superior court’s rullng does not differentiate between “field”
preemp’uon and a “conflict” between the ordinance and the Act. Nor do the
parties’explicitly draw that distinction. ln any case, preemption may be found
when there is express legislative intent to preempt the field or such intent appears
5y necessary implication. Bro’wn, 116 Wn.2d at 560. A stetute will not be
' construed as taking away a munici'pality’s power to legislate unless that intent is
clearly and expressly stated. Sfate ex re/. Schillberg v. Everett Dist. Justice
Court, 92 Wn.2d 106 108 594 P.2d 448 (1979).

Examlnmg the scheme of ohapter 59.20 RCW, itis Clear that, while the
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legislature intends to act in the field of regulating mobile home pa--rk landlord-
tenant relationships,lit‘has not wholly preempted local action in this field.
First, RCW 59.20.040 provides:

This chapter shall regulate and determine legal rights, remedies, and
obligations arising from any rental agreement between a landlord

 and a tenant regarding a mobile home lot. . . . All such rental
agreements shall be unenforceable to the extent of any conflict with
any provision of this chapter.

(Emphasis added). And RCW 59.20.080(3) states that the chapter “govern[s] the
eviction of . . . recreational vehicles used as a primary residence from a mobile
home park.”

RCW 59.20.030 defines the types of dwellings included under the Act:

For purposes of this chapter:

(3) “Manufactured home” means a single-family dwelling built
according to the United States department of housing and urban
development manufactured Home construction and safety standards
act, which is a national preemptive building code. A manufactured
home also: (a) Includes plumbing, heating, air conditioning, and
electrical systems; (b) is built on a permanent chassis; and (c) can
be transported in one or more sections with each section at least
eight feet wide and forty feet long when transported, or when
installed on the site is three hundred twenty square feet or greater;

(4) “Mobile home” means a factory-built dwelling built prior to
June 15, 1976, to standards other than the United States department
of housing and urban development code, and acceptable under
applicable state codes in effect at the time of construction or
introduction of the home into the state. .

(5) "Mobile home lot” means a pomon of a mobile home park
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or manufactured housing community designated as the location of
one mobile home, manufactured home, or park model and its
accessory buildings, and intended for the exclusive use as a primary
residence by the occupants of that mobile home, manufactured
home, or park model;

(9) “Park model” means a recreational vehicle intended for
- permanent or semi-permanent installation and is used as a primary
residence; -
(10) “Recreational vehicle” means a travel tra//er motor home,
truck camper, or camping trailer that is primarily designed and used
as temporary living quarters, is either self-propelled or mounted on
or drawn by another vehicle, is trénsient, is not occupied as a primary
residence, and is not immobilized or permanently affixed to a mobile
home Iot :

(Emphasts added)

Under these deﬂmtions the pames agree that Mr. Glmmell s recreational
vehicle occupled as his primary. resndence situated on a lot in Mr. Lawson's
residential park is a’c least consrdered a “park model” for purposes of the Act,

But while occupymg the field, the leglslature has also conferred certain
measures of deference to local authority. RCW 59.20.080 provides:

(1A landlord shall not terminate or fail to renew a tenancy of

a tenant or the occupancy of an occupant, of whatever duration

except for one or more of the following reasons:

. (d) Failure of the tenant to comply with local ordinances and
state laws and regulations relating to mobile homes, manufactured
homes, or park models or mobile home, manufactured homes, or
park mode! living within a reasonable time after the tenant’s receipt

of notice of such noncompliance from the appropriate governmental
agency;
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(i) Failure of the tenant to comply with obligations imposed
upon tenants by applicable provisions of municipal, county, and state
codes, statutes, ordinances, and regulations, including this chapter.
The landlord shall give the tenant written notice to comply
immediately. The notice must state that failure to comply will result
in termination of the tenancy and that the tenant shall vacate the
premises w1thm fifteen days. :

| RCW 59.20. 080(1)(d),(i). And RCW 59.20. 130(1) states:
It shall be the duty of the landlord to:
(1) Comply with codes, statutes, ordinances, and
administrative rules apphcable to the mobile home park
Reading the above-quoted sections of RCW 59.20.040, .080 and .130
togethér, the:legislature has expressly conferred concurrent jurisdiction to local
municipalities in the field of regulating tandlord-tenant cémpiiénce with

ordinances. The Act therefore does not preempt PMC § 25.40.060.

“Conflict” Between the Ordinance and the Act |

The dispositive question in this appeal then'is whether there exists an
irreConéi}able conflict betw'een,‘chapter 59.20 RCW and PMC § 25.40.060.

The City contends there is no cohﬂict because nothing in the Act requires,
or even authoriées, a mobile home park landlord (such as Mr. Lawson) to violate
PMC §' 25.40.060 by renting spaces to recreational vehicles, even if used as

primary residences. Instead, RCW 59.20.130(1) expressly requires a landlord to
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comply with ordinances épplicéble to the residential park.. The City thus contends
it may exclude recreational vehicles as a legitimate exercise of its zoning and
police pbwers for regulating Iand ‘use. Guimont v. City of Seattle, %7 Wn. App.
74, 89, 896 P.2d 70, review denied, 127 Wn.2d 1023 (1995).

Mr. Lawson, on the other hand, contends the ordinance conflicts with the

Act because the ordinance allows, if not demands, a mobile home park owner to

‘evict a recreational vehicle used as a primary residence, yét RCW 59.20.080(1)

does not include the mere fact that a dwelling is a recréational vehicle as a cause
for eviction. Conversely, state law allows (if not dé»mands) that a recreational

vehicle be placed in a mobile home park, whereas the Pasco ordinance

‘pr_eciludes a recreational vehicle from resting in a mobile home park. Thus,

according to Mr. Lawson,' the'legislative intent is to prevent mobile home park
landlords from disoriminating égainét recreational vehjoleé used as brimaky
residences. We reject Mr. Lawspn’s arguments.

An ordinance conflicts with a statute when it permits Wha;c state law forbids
or prohibits what state law permits. Parkfand Light v. Bd. of Héa/th, 151 Wn.2d -
428, 434, 90 P.3d 57 (2004); Rabon v. .Cityof Seattle, 135 Wn.2d 278, 292, 957
P.2d 621 (1998); City of Be//ingham'v. Schampera, 57 Wn.2d 1086, 110-11, 356

P.2d 292 (1960). But an ordinance may be more restrictive than a state
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enactment so !ong‘ as the statute does not forbid the more restrictive ordinance.

Seattle Newspape'r—Web Pressmen’s Union v. City of Seattle, 24 Wn. App. 462,

469, 604 P.2d 170 (1979) (citing Lenci v. City of Seattle, 63 Wn.2d 664, 670-71,
388 P.2d 926 .(1'964); see Rabon, 135 Wn.2d at 292. This concept applies when
a state enactment does not in any way grant,perlmission to do é particular thing in
ény (every)’place. Such is the case heré.

' Fof exarhple, in Schil/berg;‘ 92 Wn.2d at 108, the court held that a state l.aw
regulating safe opefation of motor boats did not conflict With a local ordinance
banning motor boats on a specific lake. The court reas_oned, “There being no
express s’tatemi—:-nt nor words from which it could be fairly inferred tha;t motor
boats are permitted on all waters of the state, no cohﬂict éxis’cs and the ordinance
is vaiid.” Id. |

In Second Amendment Found. v. City of Renton, 35 Wn. App. 583, 668
P.2d 596 (1983), a state firearms statute (ch. 9.41 RCW) provided for a license to
carry a concealed pistol on the person. A Renton city ordinance limited the
possession of.ﬂrearms where alcoholilc beverages were dispensed by the drink.
The court held that the statute and ordinance were not inconsistent when the
statute did not expréssly state an unqualified right to be in possession of a firearm-

at any time or place, and the ordinance did not purport to contradict or restrict any

10
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portion of the statute. /d. at 588-89.

Similarly, cHapter.59.20 RCW is regulatory legislation encompassing

landlord-tenant relationships arising from rental of lot spaces for recreational

vehicles used as primary residences. But the City is correct that the Act does

not, in the first instance, require a landlord to rénf a mobile-home park lot for

placement of a recreational vehicle (park model) in any (or every) particular place

‘within the state. And the ordinance in no way attempts to restrict or contradict the

provisions of the Act, which expressly defers to municipal authority in RCW

59.20,13‘0(1 ). In this situation, we conclude there is no irreconcilable conflict

* between chapter 59.20 RCW and PMC § 25.40.060.

Moreover, the statute and ordinance can each operate distinctly without
inconsistency. See Pressmen’s Union, 24 Wn.. App. at 469. Althdugh no federal

enactmen’t is at issue here, this concept is consistent with the federal conflict test,

~ Le., whether it is impossible to comply with both laws. See English v. General

Elec. Co., 496 U.S. 72, 78-80, 110 S. Ct. 2270, 110 L. Ed. 2d 65 (1990); S. Pac.

Transp. Co. v. Pub. Util Comm’n, 9 F.3d 807, 810, (9th Cir. 1893); see also City

: 'ofSeaz‘tfe v. Burlington N. R.R. Co., 145 Wn.2d 661, 667,‘4‘1 P.3d 1169 (2002).

A residential park landlord could ‘r'eadily confiply with both the Act and an

ordinance such as Pasco’s.

11
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For example, a landlord may own two residential narks—one in which the
city allows placement of recreational vehic‘lee as primary residences, and the .
other in which. such dwelllings are precluded under city'land use regulations. The
!andiord could thus freely rent spaces fer recreational vehicles in the first park,
but may simply abide by the ordinance and refuse to do so in the second park.
The Act then govefns .tne landlord-tenant relationship in the first park, but refusing
to rent in the second ‘park does not'vi‘olate the Aet, which defers to local authority
for enforcement of ordinances against Ia’ndlorde. RCW 59.20.1 30(1).2

Mr. Lawson fails to snow that PMC § 25.40.060 is preempted by the Act
and therefore uncons’gitutional. He makes no other chelienge te the ordinance.
We thus hold that PMC § 25.40.060 is a validjexercise.of mnn‘icipal nolice power.
See Guimont, 77 Wn. App. at 89 (exclnsion of recreational vehicles from mobile
home p'ark_s- under city. ordinance was legftimate exercise of City's zoning and
police power for regulating lend use). |

Accordingfy, the superior .court’s order is reversed and the Code
Enforcement Boar.d’s determination fhat Mr. La\./vson'violated the ordinance is

reinstated.

2 Any issues under the Act that may exist between Mr. Lawson and avny
particular tenant are not before this court because Mr. Lawson and the City of
Pasco are the only parties to the action.

12
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WE CONCUR:

" Schultheis, C.J.

Kulik, J.

13
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" SENATE BILL REPORT
- SB 5524

As Reported By Senate Committee On:
Consumer Protection & Housing, February 20, 2007

Title: An act relating to manufactured home parks or manufactured housing communities.
Brief Description: Reg'ulating manufactured home parks or manufactured housing communities.
Sponsors: Senators Berkey, Schoesler, Fairley and Roach. - ’ '

Brief History:
Committee Activity: " Consumer Protection & Housmg 2/1 3/07 2/20/07 [DPS, DNP].

SENATE COMMITTEE ON CONSUMER PROTECTION & HOI‘\ISING.

Majority Report: That Substltute Senate Bill No. 5524 be substituted therefor and the
substitute bill do pass.

Signed by Senators Weinstein, Chair; Kauffman, Vice Chair; I—Ioneyford Rankmg
Minority Member; Haugen, Jacobsen, Kilmer and Tom.

Minority Report: Do not pass.
Signed by Senator Delvin.

Staff: Vanessa Firnhaber-Baker (786-7471)

Background: Under the Manufactured/Mobﬂe Home Landlord—Tenant Act, owners of
manufactured and mobile home communities may not prevent a manufactured/mobile
home from moving into the park solely because theé home has reached a certain age.
However, community owners may exclude or expel manufactured or mobile homes
that "do mot comply with any other state or local law, including fire and safety
codes. Currently, local jurisdictions are free to pass ordinances that regulate the entry
of mobile or manufactured homes into manufactured and mobile home communities.
However, local jurisdictions may mnot enact ordinamces that have the effect of
discriminating against a consumer's choice as to placement or use of a home that is
not equally applicable to all homes. Nevertheless, local.jurisdictions are permitted
under state law to require that manufactured homes be and comply with all local
design standards applicable to all other homes in the neighborhood within which the
manufactured home is located. '

Summary of Bill: The bill as referred to committee not considered.

This analysis was prepared by non-partisan legislative staff for the use of legislative membeis
in their deliberations. This analysis is not a pait of the legislation nor does it constitute a
statement of legislative intent. '
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Senate Bill Report

SUMMARY OF BILL (Recommended Substitute): Cities, towns, and counties are
prohibited from restricting the location of mobile or manufactured homes that are sited
within existing mobile or manufactured housing communities based exclusively on age
or the dimensions of the home. Local jurisdictions are still permitted to place age and
design criteria on manufactured housing that is sited outside of mobile and
manufactured housing communities. The prohibitions apply only to mobile and
manufactured housing communities legally in existence at the tlme the law goes into

effect.

Appropriation: None.

Fiscal Note: . Not requested.

Com'mittee/Commi'ssion/Task Force Created: No.

Effective Date: Ninety days after adjournment of seséion in which bill is passed.

Staff Summary of Public Testimoiy on Substitute Bill: PRO: This bill ensures that single

‘wide mobile homes can still be sited in existing manufactured housing communities. Single

wide mobile homes are an important source of affordable housing. Some municipalities are
prohibitincr parks from allowing single wide homes to move in; this bill solves this problem.

Persons Testifying: PRO: Senator Berkey, prime sponsor; Ken Spenser, Manufactured

Housing Commumues of Washington.
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STATE OF V/ASH!HGTOR

DECLARATION OF SERVICE
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n this day said forth below, I deposited with the U.S. Postal

BY ROH ,Sgrvme@, thuetatit #ccurate copy of: Supplemental Brief of Paul Lawson -

in Supreme Court Cause No. 81636-1 to the following parties:

Ge%'rg@ﬁ(earing

Leavy, Schultz, Davis & Fearing P.S.
2415 W. Falls -

Kennewick, WA 99336

- Leland B. Kerr

Kerr Law Group

7025 W. Grandridge Blvd, Suite A
Kennewick, WA 99336

Vicky L. Higby

Paine Hamblen LLP

717 W. Sprague Avenue, Suite 1200
Spokane, WA 99201-3505

Original sent by email for filing with:
Washington Supreme Court

Clerk’s Office
415 12™ StwW
Olympia, WA 98504

I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

DATED: Fcbruary 6, 2009 at Tukwila, Washington.

(/’ZC@M,\ @ﬁa’) lep_

Paula Chapler, Legal Assistant
Talmadge/Fitzpatrick

DECLARATION



