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I. ASSIGNMENTS OF ERROR

The Cascade Water Alliance (“Cascade”) adopts as its
assignments of error those set forth by the State of Washington (the
“State”) and the Washington Water Utilities Council (the “WWUC”) and
incorporates them herein

II. STATEMENT OF THE CASE

Cascade’s Statement of the Case is set forth in its opening brief.
III. ARGUMENT

A. Standard of Review and Burden of Proof.

The standard of review and burden of proof is set forth in Section
IV, A of Cascade’s opening brief.

B. Argument in Response.

1. Plaintiffs must prove that there is No Set of
Circumstances Under Which the Challenged
Subsections of the Municipal Water Law Can Be
Applied Constitutionally.
Cascade incorporates the argument of the State as set forth in
Section III, A of the State’ brief and adds the following argument.
Appellants challenge to sections of the MWL is a facial

challenge; therefore, the court must decide whether the statute’s

language violates the constitution.  Tunstall v. Bergeson, 141 Wn.2d
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201, _22,1.,_5_Pﬂ_3d_69_1_(.2°QO..)»._A_successﬁ.-ﬂ challenge renders the statute
“inoperative.” Tunstall, supra at 221. Therefore, Appellants must prove
beyond a reasonable doubt that “no set of circumstances exists” in which
[the MWL], as currently written, can be constitutionally applied.” Cirty
of Redmond v. Moore, 151 Wn.2d 664, 669, 91 P.3d 875 (2004).

Appellants, citing, vigorously attack the “no set of
circumstances” test because application of that test defeats all of their
claims. They cannot show that in every case that a retroactive
reinstatement of pumps and pipes certificates would impair all junior
water rights; they cannot show that in every case retroactive application
of the MWL definitions would impair all junior water rights; and they
cannot show in every case expansion of place of use or changes in
population or connections will impair all junior water rights. In each
instance the effect of the MWL would be fact dependent and varied. That
is true with respect to most laws, and that is why facial challenges are
disfavored. _

Appellants rely.in part upon Robinson v. City of Seattle, 102 Wn.
App. 795, 10 P.3d 452 (2000). However, Robinson is not precedent

with respect to the challenges raised here. That case was decided before
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City of Redmond v. Moore, supra. Since Redmond every facial challenge
has been reviewed under the “no set of circumstances” test. Given this
court’s subsequent decision in Redmond, Robinson cannot be the law.
Appellants attempt to resuscitate Robinson by stressing that the court
rejected the test as inappropriate for taxpayer cases; however, the court
reached that result because of a lack of Washington authority for that
test,' a state of the law that was remedied by Redmond.

Robinson neither analyzes the merits of thé “no set of
circumstances” test nor identifies policies favoring taxpayer cases over
cases brought by other litigants who pursue a facial constitutional
challenge. And Appellants offer no basis for a principled distinction
between taxpayer litigants and other litigants.

There is no doubt that Robinson is an “outlie;” in Washington,
standing alone in its rejection of the “no set of circumstances” test in
favor of an unexplained, subjective test dependent. upon the “nature of
the challenge.” The standard of review "for every legal question is

intimately associated with the “nature of the challenge,” which in

b« . .the City cites no case in which our court has applied the ‘no set of circumstances’
test, and we find none” Robinson, at 808.
383750.01|357028 | 0045 | 883q01!.DOC -3-



* Robinson was a facial challenge.” That court simply side-stepped the
issue and addressed the merits, offering nothing of precedential value
with respect to standard of review in facial challenges.

Because a successful facial challenge to a statute renders the work
of a co-equal branch of government void, the “no set of circumstances”
test affords appropriate deference to the legislative branch.
Nevertheless, Appellants rely upon Robinson to attack the only |
principled standard of review® developed by the courts, but substitute
nothing in its place. Even they fail td urge the illusory standard
proffered by Robinson, “the test dictated by the nature of the challenge.”

Regardless, of their attack, Washington cases after Robinson have

% To bolster their argument, Plaintiffs cite a number of cases involving facial challenges
that do not discuss standard of review at all. In each of those cases, the standard of
review was not at issue because the law at issue could not be defended by showing it
could be applied constitutionally in some, if not all, cases. The law was either
unconstitutional or it was not. See, Farris v. Munro, 99 Wn.2d 326, 662 P.2d 821
(1983) (Action to enjoin operation of lottery); State ex rel Tattersall v. Yelle, 52 Wn.2
856, 329 P.2d 841 (1958) (Challenging authority to enter into interstate compact);
Washington Water Jet Workers Ass’n v. Yarbrough, 151 Wn.2d 470, 90 P.3d 42 (2004)
(Challenge to statute authorizing convict labor program). In Weden v. San Juan County,
135 Wn.2d 678, 958 P.2d 273 (1998) the court reviewed a police power ordinance
under the unreasonable, arbitrary or capricious and the unduly oppressive standards of
review historically applied to those ordinances. Given the nature of that ordinance, it,
too, could not be defended “under the no set of circumstances” standard. In Biggers v.
City of Bainbridge, 162 Wn.2d 683, 169 P.3d 14 (2007), a police power ordinance was
challenged for conflicting with a general state law. A local police power ordinance that
conflicts with state law is unconstitutional in all circumstances.

* Appellants’ suggest the “no set of circumstances” standard of review would
“eviscerate” the doctrine of taxpayer standing. Hardly. A standard of review makes it
more or less difficult for a party to prevail, but it has no bearing upon a party’s right to
be in court.
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uniformly applied the “no set of circumstances” test in constitutional
facial challenges* and that fest should be retained.

Furthermore, th'e court in Robinson was reviewing a city
ordinance; therefore, legislation by a co-equal branch of government was
not at issue. Consequently, the court in Robinson did not have to
consider the judiciary’s relationship to the legislature and the affect of
the judicial deference required of the court in a facial challenge would
have upon selecting an appropriate standard of review.

A significant distinction between the ordinance reviewed in
Robinson and the statute under review here is that in Robinson the court
was measuring a drug testing ordinance that authorized warrantless
searches, including the most intrusive invasions of privacy, against the
greater protections afforded under our state constitution. In Robinson

that greater protection would have been undermined by application of the

¢ See, e.g., State Republican Party v. State Pub. Disclosure Comm’n, 141 Wn.2d 245,
282 n.14, 4 P.3d 808 (2000); State v. Hughes, 154 Wn.2d 118, 132, 110 P.3d 192
(2005); Tunstall, 141 Wn.2d at 221; State v. Foster, 128 Wn. App. 932, 939, 117 P.3d
1175 (2005); Galvis v. Dep’t of Transp., 140 Wn. App. 693, 702, 167 P.3d 584
(2007); In re Dependency of T.C.C.B., 138 Wn. App. 791, 797, 158 P.3d 1251 (2007);
State v. Clinkenbeard, 130 Wn. App. 552, 560, 123 P.3d 872 (2005). It is also
interesting to note that Judge Ellington the author of Robinson and Judge Baker, a panel
member, were also on the panel in State v. Foster, supra. Neither dissented from the
application of the “no set of circumstances” test in Foster nor cited or distinguished
Robinson. Apparently, they agree that City of Redmond, supra, did establish the no set
of circumstances test in Washington.
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“no set of circumstances” test because the ordinance could lawfully
regulate police and fire personnel while denying civilian employees the
greater protection afforded by the constitution. That greater protection is
not at issue here.

Because the Robinson courf applied search and seizure
Jjurisprudence to invalidate a city ordinance5 two reasons prevented the
court from using the “no set of circumstances” test. First, in search and
seizure jurisprudence, the burden of proof is reversed. Unlike a facial
constitutional challenge, the burdén of proof is not on the challenger;
rather, it is on the defense. Robinson, at 813. Second, in Robinson, thé
challenge to the ordinance implicated a “fundamental” right. Robinson
at 822, Therefore, the usual presumption favoring constitutionality of the
ordinance was reversed and the ordinance was presumed
unconstitutional. Robinson at 804. Appellants’ challenges to the MWL
do hot involve “fundamental” rights, the ordinary presumption of

constitutionality does apply, the Appellants have the burden of proof,

3 Robinson was reviewing a city ordinance and legislation by a co-equal branch of
government was not at issue. Consequently, the court in Robinson did not have to
consider the judiciary’s relationship to the legislature and the affect of the judicial
deference required of the court in a facial challenge would have upon selecting an
appropriate standard of review.
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and they must prove beyond a reasonable doubt that the statute cannot
applied constitutionally in any set of circumstances.

Appellants’ attack on the “no set of circumstances” test is simply
an invitation to the court, under the guise of constitutional jurisprudence,
to concur in plaintiffs’ policy choices — choices rejected By the
legislature.  And their invitation ignores the principle they strive
mightily, if unsuccessfully, to apply elsewhere in their argument: the
doctrine of separation of powers. The courts, too, can improperly
intrude into the sphere of a co-equal branch of government, and, unlike
the other branches, the only control on the courts is the courts.

-The constitution empowers the legislature to adopt the laws of the
state, including laws that are not constitutional in all applications. The
courts are empowered to review legislation for constitutibnal compliance,
but the judicial power does not extend to voiding laws that are
constitutional in some applications but not others. If a law is
constitutional in some applications, the choice to adopt that law rest with
the legislature. A court is not empowered to overturn that choice under

the guise of constitutional jurisprudence.
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These plaintiffs brought a facial challenge, asking the court to
rule that the statute is unconstitutional and voi»d6 without requiring them
to bear the burden of proving that it should be inoperative in all cases.
Such a ruling would be a violation of the sepération of powers doctrine,
unless constitutional law holds that legislation is unconstitutional and
void whenever it 'cannot be constitutionally applied in all cases.
Manifestly, that is not so as evidenced by two hundred years of “as
applied” case law.

2, The Municipal Water Law Does Not Violate
Substantive Due Process.

Cascade incorporates the argument of the State' as set forth in
Section III, C and IV, A% of the Sfate’ brief and as set forth in Section
I11, D of the WWUC’s brief, and adds the foilowing argument.

Appellants’ argue that various sections of the MWL retroactively
deprive others of their vested interests in water rights, and therefore
those sections violate substantive due process. "Due process is violated
if the retroactive application of a statute deprivesv an individual of a

vested right." In re Mdrriage of MacDonald, 104 Wn.2d 745, 750, 709

6 A successful challenge renders the statute “inoperative.” Tunstall v. Bergeson, 141
Wn.2d 201, 221, § P.3d 691 (2000).

7 Cascade does not concur with or incorporate the State’s argument concerning actual
beneficial use as it relates the new definitions adopted by the MWL,
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P.2d 1196 (1985); Caritas Services v. DSHS, 123 Wn.2d 391; 869 P.2d
28 (1994). See, also, State v. Shultz, 138 Wn.2d 638, 646, 980 P.2d
1265 (1999) (A retroactive law “violates due process when it deprives an
individual of a vested right”). A vested right entitled to protection under

the due process clause:

must be something more than a mere expectation based upon
an anticipated continuance of the existing law; it must have
become a title, legal or equitable, to the present or future
enjoyment of property, a demand, or a legal exemption from a
demand by another. '

MacDonald, 104 Wn.2d at 750 (quoting Godfrey v. State, 84 Wn.2d
959, 963, 530 P.2d 630 (1975)). See also, Farm Bureau v. Gregoire,
162 Wn.2d 284, 305, 174 P.3d 1142 (2007).

Appellants have not and cannot identify a vested right that needs
the protection of the due process clause because they are confusing
expectations with title to the present or future enjoyment of property.
According to. Appellants, Department of Ecology v. ‘Theo'doratus, 135
Wn.2d 582, 957 P.2d 1241 (1998) liberated some quantity of
unperfected water. If so, junior water rights have no title to the current
or future use of that water. They have what they had before, the right to

use whatever water is available to them according to the terms of their
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water right, including priority and quantity. Their expectations about the
availability of additional water are not protectable rights.

3. Appellants Cannot Prove Beyond a Reasonable
Doubt That RCW 90.03.015(3) and (4) Violate
Substantive Due Process.

Appellants’ argue that RCW 90.03.015(3) and (4) are facially
unconstitutional because they retroactively and detrimentally affect junior
water right holders. These provisions read:

RCW 90.03.015.

(3) "Municipal water supplier" means an entity that
supplies water for municipal water supply purposes.

(4) "Municipal water supply purposes” means a
beneficial use of water: (a) For residential purposes through
fifteen or more residential service connections or for
providing residential use of water for a nonresidential
population that is, on average, at least twenty-five people for
at least sixty days a year; (b) for governmental or
governmental proprietary purposes by a city, town, public
utility district, county, sewer district, or water district; or (c)
indirectly for the purposes in (a) or (b) of this subsection
through the delivery of treated or raw water to a public water
system for such use....%

8 Before the MWL, the term “Municipal water supplier” could not be found in the
water code and “municipal water supply purposes” could be found in RCW
90.14.140(2)(d) (exempting water rights claimed for “municipal water supply
purposes” from statutory relinquishment). RCW 90.03.260 contained a similar phrase
“if for municipal water supply”. However, these terms were not defined by statute and
they had not been defined by the courts.
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According to Appellants the new definitions are detrimental to
junior water rights because they resurrect water rights of formerly
private purveyors relinquished under RCW 90.14.140(2) by retroactively
affording to them the statutory exemption for water rights claimed for
municipal supply purposes. |

This argument is speculative, unsupported by evidence of such
circumstances, and utterly fails to meet the “no set of circumstances”
standard of review. The argument assumes that in every case there will
be junior water rights, or that in every case junior rights will be
impaired. But Appellants cannot prove beyond a reasonable doubt that in
every case junior water rights will be impaired and therefore they fail the-
“no set of circumstances” test.

Compounding their burden of proof problem, their resurrection
argument also assumes that relinquishment occurs by operation of law,
- when case law to date is to the contrary. See Sheep Mountain Cattle Co.
v. State, 45 Wn. App. 427, 726 P.2d 55 (1586) (relinquishment requires
Ecology mnotice and hearing); Motley-Motley, Inc. v. State, 127 Wa.
App. 62, 110 P.3d 812 (2005) (relinquishment is effective only after

decision by PCHB). Under these cases only water relinquished after
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notice and hearing could possibly be resurrected; therefore, all junior
rights could not be adversely affected in all circumstances and Appellants
cannot sustain the burden of proof. But even if relinquishment occurred
by operation of law, there is no language in the MWL or the water code
that reinstates “lost watér” to water rights claimed for municipal water
supply purposes. Reclassifying a water right into a municipal water right
does not in logic or law return water lost from nonuse to the new
municipal water right. When water is relinquished it reverts to the state
for reallocation as the law permits. See RCW 90.14.010 and- 130. The
MWL does not change that statutory principle.

Further Appellants position ignores current law: Regardless of
how relinquishment occurs, a claim of exception from relinquishment is
recognized in Washington only if made before the period of nonuse
passes. City of Union Gap, et al v. State of Washington, et al, No.
' 26555-2-3 (2008) (Request for review pending); R.D. Merrill Co. v.
Pollution Control Hearings Bd., 137 Wn.2d 118, 139, 969 P.2d 458
(1999).

A claim for municipal supply by a municipal supplier newly

minted by the MWL must have been made before the expiration of the
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period of five-years of nonuse to be recognized. To hold that the MWL
changes this requirement of law not only strains credulity, but also
ignores the principle that statutes should be construed so as to be
constitutional when iaossible. Moreover, if there is a situation where a
private party (now a municipal supplier) had claimed the exception [and
none has been identified], junior water rights have not been adversely
affecte(.i' in a constitutional sense. As before adoption of the MWL, the
claim must be adjudicated, they can participate, and the issues are the
same. The MWL is curative in that it clarifies® the meaning of municipal
supply purposes for purposes of making the decision.

Appellants’ argument also assumes tﬁat pre-MWL a private
supplier could not claim the municipal supply purposes exemption from
rglinquishment. However, at best, they can show the law was not
settled, and that Ecology arrived at different conclusions at different
times becaﬁse of differing interpretations of the relinquishment statute.
A statute is ambiguous if it can be reasonably interpreted in more than
one way. “Ambiguity exists when a law ‘can be reasonably interpreted

in more than one way.”” McGee Guest. Homes v. Dep’t of Soc. &

? Defining terms for the first time is evidence of the curative nature of a statute or
amendment. Harbor Steps v. Seattle Technical, 93 Wn. App. 792, 799, 970 P.2d 797
(1999). '
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Health Service, 142 Wn.2d 316, 325, 12 P.3d 144 (2000). Thus, the
law, even if read retroactively, has not been changed, it has been
clarified by defining what are municipal supply purposes and who are
municipal suppliers. An enactment is curative when it is adopted to
- clarify or technically cbrrect ambiguous statutory language. Magula v.
Benton Franklin Title Company, Inc., 131 Wash.2d 171, 930 P.2d 307
(1997); Washington Waste Sys., Inc. v. Clark County, 115 Wn.2d 74,
- 78, 794 P'.2d'508 (1990). A statute or amendment to a statute may
operate retroactively if the Legislature so intended, if it is clearly
curative, or if it is remedial, provided that retroactive applicétion does
not run afoul of the Constitution. 7000 Va. Ltd. P’ship, 158 Wn.2d 566,
584, 146 P.3dv423 (2006). An amendment is curative “if it clarifies or
technically corrects an ambiguous statute.” In re F.D. Processing, Inc.,
119 Wn.2d 452, 461, 832 P.2d 1303 (1992).

Moreover, the language of the relinquishment statute does not
support their assumption that a private supplier could not claim the
municipal supply purpose exemption. Despite Ecology’s wavering over
who could make the claim, the relinquishment statute is not ambiguous.

RCW 90.14.140(2) provides “... there shall be no relinquishment of any
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water right: ... (d) If such right is claimed for municipal water supply
purposes under Chapter 90.03 RCW....” The statute protects water
rights according to their claimed purpose, not according to whether the
holder making the claim is a private party or a municipality. Therefore,
the MWL does not retroactively grant to private suppliers a right they
did not have before. In fact, the MWL placed a limitation on who could
make the claim that did not exist before (systems serving less than 15
residential customers).

Finally, the statute can be réad prospectively and therefore
constitutionally. As of 2003 and going forward certain private parties
could hold a right for municipal supply purposes and,“after that date,
claim an exception from relinquishment; provided, that the claim was
made before the five-year period of nonuse expired. Any water not usedr
for a five year period before 2003 and not claimed for municipal purpose
during that period has been lost and remains lost. This legislation can
be read prospectively; therefore, under the “no set of circumstances” it
can be read constitutionally, aﬁd, under this court’s decisions, that is the
required reading, if necessary to hold it constitutional. See, e.g., Stéte

v. Browet, 103 Wn.2d 215, 691 P.2d 571 (1984) (the duty of the
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Supreme Court is to construe a statute so as to uphold its constitutionality
wherever possible).

4. Appellants Cannot Prove Beyond a Reasonable
Doubt That RCW 90.03.330(3) and (4) Violate
Substantive Due Process.

RCW 90.03.330(3) provides

This subsection applies to the water right
- represented by a water right certificate issued
prior to September 9, 2003, for municipal
water supply purposes as defined in RCW
90.03.015 where the certificate was issued
based on an administrative policy for issuing
such certificates once works for diverting or
withdrawing and distributing water for
municipal supply purposes were constructed
rather than after the water had been placed to
actual beneficial use. Such a water right is a
right n good standing.

Appellants’ argue that the subsection retroactively expands water
rights for ‘municipal water supply purposes’ because it perfects any
unused water authorized by those certificates by eliminating the
requirement that the water actually be put to beneficial use. That is,
according to Appellants the “in good standing” language automatically
perfected all water rights documented by pumps and pipes certificates to

the detriment of junior water rights.!

10 Appellants express concern that the legislation reinstates “unperfected water”
~ certificate holders that fail to perfect their water with reasonable diligence. However,
once a municipality has constructed its system, there is no further diligence to exercise.
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RCW 90.03.330(3) did not perfect water authorized by pumps and pipe_s
certificates that had not been put to beneficial use. That subsection did
deny to Ecology the authority to revise or reduce certificates by adopting
apolicy. The authority previously granted by statute to quantify water
rights in a general adjudication or during an application for a change was
| retained. Nothing in the language of the MWL supports a reading of
Legislative intent to automatically perfect unperfected water authorized
by pumps and pipes certificates. /Rather, to maintain stability and to
minimize uncertainty, the Legislature provided that the certificates
remained in good staﬁding and denied to Ecology the authority to revoke
or diminish these certificates, excei)t in an application for a change under
the water code. See, RCW 90.03.330(2). Because Ecology can modify
the amount of perfected water only in an application for a change in the

water right, continuing its authority as provided in subsection 2 (and the

The municipal system is a supplier of water, not a user of water. Whether water is
actually appropriated is not within the supplier’s control. Municipalities can plan for
growth, establish land uses to accormodate growth, and construct water systems and
other infrastructure to provide for growth, but whether growth (demand for water)
occurs and when it occurs is not within the control of municipal suppliers. The MWL
recognizes that fact. It protects a certificate holder - a party that obtained a permit,
satisfied the state with reasonable growth projections that water would be used at
sometime in the future, undertook the investment and the risk of constructing a system,
and after following the rules, obtained a certificate based on a policy established by the
state- from adoption of an administrative policy that could adversely affect the holder’s
ability to provide supply and the integrity of the holder’s bonds.
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authority of general adjudications) can mean only that the legislature did
not infend to and did not perfect unused water authorized by pumps and
pipes certificates by operation of law.

Appellants’ argument is based upori their assertion that
Theodratus ruled that all previously issued pumps and pipes certificates
were invalid or unenforceable. They arev incorrect. In Theodoratus the
issue was whether Ecology could revise a condition of a previously
issued permit. The court ruled Ecology had that authority. Because
there was no case or controversy before the court coﬁcerning the validity
or enforcéability of previously issued pumps and pipes certificates, the
coﬁrt céuld not decide the validity of one, much less all, such certificate.
Therefore, the legislature had nothing to resurrect; but it did recognize
the uncertainty and possibly instability concerning the standing of pumps
and pipes certificates engendered by Theodoratus and it acted to afford
those certificates certainty and regularity.

Consequently, the Legislature did not affect junior water rights at
all. They have the same legal rights .today that they had in 2002. They
can participate in the administrati,vé process governing applications for a

change that will determine how much water has been perfected, and they
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can institute or participate in general adjudications that will quantify

water rights.

5. RCW 90.03.386(2) Does Dot Violate Substantive
Due Process. .

Cascade incorporates the argument of the State as set forth in
Sections III, C and IV, A of the State’ brief and as set forth in Section

III, D, 4 of the WWUC’s brief and adds the following argument.

RCW 90.03.386(2) provides that the approval by DOH or a local
legislative authority of a planning or engineering document that describes
a municipal water supplier’s service area

... includes any portion of the approved service area
that was not previously within the place of use for
the [municipal water supplier’s] water right[s] if the
supplier is in compliance with the terms of the water
system plan or small water system management
program, including those regarding water
conservation, and the alteration of the place of use
is not inconsistent, regarding an area added to the
place of use, with: [certain identified planning
documents].

6. Appellants Cannot Establish that RCW
90.03.386(2) Violates Substantive Due Process in
Every Instance and therefore they Cannot
Satisfy the Required Burden of Proof.
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This section resolves any conflicts between DOH designations of
service areas the place of use described on the municipal supplier’s water
right. It does not allow the supplier to use more water than authorized
by the water right.

Appellants’ contention that expansions of place of use will
harmfully affect other right holders by changing return flows is incorrect
because such expansions will rarely if ever the use of water currently
supplied by a municipal system. A municipal water supply system is a
capifal intensive, fixed-in-place system composed of underground mains
and above-ground reservoirs and pumps that serve a place of use housing.
ﬁxed—in—plﬁce residential, commercial and industrial development.

An expansion of place of use for a municipal supplier does not
cause that supplier to abandon its investment in infrastructure or its
customer base by moving the water supplied to those‘ customers to a new
place of use. The water currently put to municipal uses will continue to
be épplied to that use through the same infrastructure to the same
custbmers, and any water supplied by that infrastructure that does return
to the environment will continue to do so. Water supplied to the

expanded place of use will be new water, supplied through new
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infrastructure, to new customers that will add to (ndt subtracting from)
return flows. As a practical matter, expansion of a municipality’s place
of use cannot affect the rights of junior right holders, unless there is also
a change in place of diversion or withdrawal, in which case the
administrative procedure, with its attendant procedural rights, must be
followed. |

Water infrastructure is expensive and immobile; therefore,
municipal water is not a flexible commodity. Infrastructure is designed to
and does provide water for existing or planned for commercial and
residential uses and ‘water supplied by that infrastructure would not be
shifted from those uses because an expanded place of use is granted to a
municipality. Once water is put to use for municipal supply it continues
to be used where it was put to use.

An expansion of place of use does not change the current demand
for water .or eliminate the constraints (engineering and financial) of
existing infrastructure. It will not affect return ﬂdws or aquifer recharge
associated with water already put to use under a specific place of use
because that water will continue to be put to use to the same extent and

under the same conditions at the same place. Expansion of place of use
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may allow the use of water previously unused but lawfully available
under permit, but that is water to which junior right holders have no
right. Appellants have not and cannot identify one instance where an
expanded place of use necessarily injures other water right holders.
They cannot, even through speculation, establish that in every case those
water right holders will be harmed.

7. Appellants’ Claim of Substantive Due Process
Violation Must Also Fail Because RCW
90.03.386(2) is Prospective and Passes the Two-

Part Test Under Which Police Power Legislation
is Reviewed. '

Appellants’ argument that this section retroactively expands the
place of use for water rights held for municipal water supply purposes
should be rejected.  Appellants’ arguments ignore basic rules of
constitutional construction: the presumption that legislation operates
prospectively, Macumber v. Shafer, 96 Wn.2d 568, 570, 637 P.2d 645 -
(1981); State v. T.K., 139 Wn.2d 320, 329, 987 P.2d 63 (1999), and
that legislation is construed to‘ operate prospectively unless either the
statutory language or clear legislative intent compels the opposite

conclusion. McGee Guest Homes v. DSHS, 142 Wn.2d 316, 324, 12

P.3d 144 (2000). The statutory language does not either suggest such a
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legislative intent or compel retroactive application; rather, the language
compeis prospective application. An expansion of place of usc; only
occurs only after DOH or the legislative authority determines that the
municipal water supplier is. in compliance with the conditions of the
statute and the planning or engineering document has been approved. A
statute operates prospectively when the precipitating event for its
operation occurs ﬁﬁer the effective date of the statute. State ex rel
AN.C. v. Grenley, 91 Wn. App. 919, 927, 959 P.2d 1159 (1998).
Heidgerken v. Dep’t of Nat. Resources, 99 Wn. App. 380, 388, 993
P.2d 934 (2000). |

The adoption of RCW 90.03.386(2) was an exercise of the state’s
police power by the legislature. Laws prospectively changing and
significantly affecting property rights ha‘ve passed constitutional muster.
' The police power, reasomably exercised in the furtherance of | a
legitimate goal, can regulate or even extinguish vested rights. See, West
Main Assocs. v. City of Bellevue, 106 Wn.2d 47, 53, 720 P.2d 782
(1986); Edmonds Shopping Center Associates v. City of Edmonds, 117

Wn. App. 344, 360, 71 P.3d 233 (2003) (prospective elimination of a

"! For the reasons noted above, junior right holders will not suffer from the expansion
of place of use of a municipal system.
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business owner’s right to operate card rooms upheld.) These cases and
many others analyze police power legislation under a two-part test: The
statute’s purpose must be to promote health, safety, peace, education, or
welfare, and it must bear some reasonable relationship to accomplishing
the statutory purpose. Weden v. San Juan County, 135 Wn.2d 678, 700,
958 P.2d 273 (1998). And a reviewing court “must presume that if a
conceivable set of facts exists to justify the legislation, then thoseAfacts .
do exist and the legislation was passed with reference to those facts.”
Id. at 705

RCW 90.03.386(2) passes the test. The MWL is the most recent
of a series of legislative acts intended to promote the beneficial use of the
people’s water by regularizing municipal water rights, promoting water
use efficiency, and imposing new duties on municiﬁal suppliers for the
benefit of the public. RCW 90.03.386(2) furthers several goals of the
MWL. Under RCW 90.03.386(2), approval ‘of a municipal water
supplier’s plan can expand the supplier’s service areas to be coextensive
with the place(s) of use of its water right(s). This change operates
prospectively to promote “certainty and flexibility” and is tied directly to

the promotion of water use efficiency, see, RCW 90.03.386(3), and the
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new duty imposed by RCW 43.20.260 upon municipal water suppliers to
provide service in their approved service areas. In practice, the
beneficial use of water is promoted because the ability of municipal
suppliers to meet the due diligence requirement is increased by removal
of the constrainis on place of use. By making the place of use of multiple
water rights the same, the legislation also promotes the economic and
efficient use of water within municipal supplier’s service areas.

Adoption of RCW 90.03.386(2) is an exercise of the police
power that passes the two-part test developed by the courts; therefore, it
does not violate the substantive due process rights of all other water right
holders and it is not facially unconstitutional.

8. Appellants  cannot prove that RCW
90.03.260(4)-(5), which provide that population
estimates or service connection estimates in
water rights documents do not constitute an
attribute limiting the exercise of the water right,
facially violates substantive due process.

Appellants argue that RCW 90.03.260(4) and (5) violate

~ substantive due process because they infringe upon the vested rights of

others by retroactively expanding the number of service connections

authorized by Health in water rights certificate held for community water
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supply or the population to be served in water rights held for municipal
water supply purposes.
RCW 90.03.260 provides with respect to water right applications:

(4) If for community or multiple domestic water supply,
the application shall give the projected number of service
connections sought to be served. However, for a
municipal water supplier that has an approved water
system plan under Chapter 43.20 RCW or an approval -
from the department of health to serve a specified number
of service connections, the service connection figure in the
application or any subsequent water right document is not
an attribute limiting exercise of the water right as long as
the number of service connections to be served under the
right is consistent with the approved water system plan or
specified number.

(5) If for municipal water supply, the application shall
give the present population to be served, and, as near as
may be estimated, the future requirement of the
municipality. However, for a municipal water supplier
that has an approved water system plan under Chapter
43.20 RCW or an approval from the department of health
to serve a specified number of service connections, the
population figures in the application or any subsequent
water right document are not an attribute limiting exercise
of the water right as long as the population to be provided
water under the right is consistent with the approved water
system plan or specified number.

Section (4) requires an applicant for a water right for community or
multiple domestic water supply to project the number of service

connections to be supplied with water, while section (5) requires an

383750.01| 357028 | 0045|883q011.DOC -26-



applicant for a water right for municipal water supply to project the
population to be served in the future. However, in each instance, the
statute provides that the projections are not attributes of the water right
that limit water use if they are consistent with approved plans.

Contrary to Appellants argument, however, the sanctity of due
process is unaffected by these sections of the MWL. They did not
change the law that preceded the enactment of the MWL, nor did they
“retroactively expand” population or service connections authorized to
be served unde; municipal purpose water rights because, before the
MWL, neither projected population nor projected service connections
were attributes of a water right and they did not limit the exercise of
water rights. A retroactive law violates due process when it deprives an
individua} of a vested right. Sta?e v. Shultz, 138 Wn.2d 638, 646-648,
980 P.2d 1265 (1999). A vested right is a right that has become “a title,
legal or equitable, to the present or future enjoyment of property.” In re
F.D. Processing, Inc., 119 Wn.2d 452, 463, 832 P.2d 1303 (1992).

Appellants argue that junior rights are impaired by vallowing
service to increased population or service connections through

amendment of water system plans. But pre-MWL a junior water right
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could not rely on projections of population or service connection as
attributes of a water right that limited the use of water. Before passage
of the MWL there was no requirement to project service connections on
a water right application; before passage of the MWL there was a
requirement to project population in applications for water. rights for
municipal supply, but that requirement was not an attribute of a water
right. The attributes of water rights were the same before and after
adoption of the MWL: priority date, actual, diligent beneficial use of
water, and place of use. Department of Ecdlogy v. Grimes, 121 Wn.2d
459, 852 P.2d 1044 (1993). Projections »served to assure that water
would be put to Eeneficial use (anti-speculation) and to inform decisions
concerning development schedules (due diligence); they did not limit the
users right to make full beneficial use of water allowed under a permit.
- Therefore, these sections did not atta&h new legal consequences to events
completed before enactment of the MWL. See, In re F.D. Processing,
Inc., supra.

A junior water right had no legally recognized expectation that a
senior right would not or will not put to beneficial use the quantity of

water authorized by its permit, or that a senior’s right to make full
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beneficial use of water authorized was limited by population or service
connection estimates. A perfected senior municipal right can supply
water anywhere within the place of use regardless of population or
service connection projections, including service to population or service
connections in excess of projections if conservation, water use efficiency
or error in projection allow.

Moreover, to the extent that Ecology on occasion may have
attempted to limit water rights' according to these projections, adoption.
of these sections is curative because they clarify the law. Clarification,
if needed, did not change the law to attach new legal consequences to
past events and it does not violate substantive due process by depriving
Appellants of any vested property rights. See, McGee Guest Homes v.
DSHS, 142 Wn.2d 316, 325, 12 P.3d 144 (2000).

9. The Municipal Water Law Does Not Violate
Procedural Due Process.

Cascade incorporates the argument of the State as set forth in
Section IV, B of the State’ brief and adds the following argument. -

a, Procedural Due Process Principles.

"2 If Ecology had included such limitations, it exceeded its authority. Ecology
administers the law, it has no authority to impose new attributes on water rights and
thereby re-write the law. This is the lesson of Theodoratus.
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The constitutional right to procedural due process

...is a flexible concept. At its core is a right to be
meaningfully heard, but its minimum requirements depend
on what is fair in a particular context. Mathews v.
Eldridge, 424 U.S. 319, 334, 96 S.Ct. 893, 47 L.Ed.2d
18 (1976); Demore v. Kim, 538 U.S. 510, 551, 123 S.Ct.
1708, 155 L.Ed.2d 724 (2003) (Souter, J., concurring)
("Due process calls for an individual determination before
someone is locked away."). In determining what
procedural due process requires in a given context, we
employ the Mathews test, which balances: (1) the private
interest affected, (2) the risk of erroneous deprivation of
that interest through existing procedures and the probable
value, if any, of additional procedural safeguards, and (3)
the governmental interest, including costs and
administrative burdens of additional procedures. Mathews,
424 U.S. at 335, 96 S.Ct. 893; Young, 122 Wash.2d at
43-44, 857 P.2d 989.

In re Detention of Stout, 159 Wn.2d 357, 370, 150 P.3d 86 .(2007).
The Mathews test is applied if there is a risk of erroneous deprivatiqn of

a known right. T@lor V. Enuinclaw School Dist. No. 216, 132 Wn. App.
688, 698, 133 P.3d 492 (2006).

b. RCW 90.03.386(2) Does Not
Violate Procedural Due Process.

~ RCW 90.03.386(2) provides that the approval by DOH or a local
Iegislative authority of a planning or engineering document that describes

a municipal water supplier’s service area
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... includes any portion of the approved service area that

was not previously within the place of use for the

[municipal water supplier’s] water right[s] if the supplier

is in compliance with the terms of the water system plan

or small water system management program, including

those regarding water conservation, and the alteration of

the place of use is not inconsistent, regarding an area

added to the place of use, with: [certain identified

planning documents].

Appellants argue that RCW 90.03.386(2) facially violates
procedural due process because junior rights are not given notice of a
change in place of use and an opportunity to be heard. But expansion of
place of use does not jeopardize return flows or a junior right’s permitted
or perfected right to use water according to its priority. The risk of
erroneous deprivation is slight and certainly not a risk for all junior
rights. If a senior right is fully perfected, expansion of place of use does
- not affect the junior right because the senior already had a vested right to
use all of the perfected water. If the senior right was inchoate or
partially inchoate, expansion of place of use does not affect the junior’s
vested right because it’s vested right never included a right to impede the
senior’s full development of its permitted right. At most the legislation

might enhance the senior’s ability to perfect its right. It has no effect on

the junior, which retains its priority and the right to use any water
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available, subject to the prior right of the senior. A junior’s hope,
expectation or prayer that a senior may not be able to perfect its right
may be undercut by an expansion of place of use, but hope is not “a title,
legal or equitable, to the present or future enjoyment of property.” In re
F.D. Processiﬁg, Inc., 119 Wn.2d 452, '463, 832 P.2d 1303 (1992).

Consequently, the junior’s right is not at risk of deprivation, and there is
no violation of procedural due process.

c. RCW 90.03.260(4) and (5) Do Not
Violate Procedural Due Process.

Appellants argue that RCW 90.03.260(4) and (5) procedural due
process because they authorize future expansions of population to be
served or service connection allowed without adequate notice to those
affected by the change and giving them an opportunity to be heard.

However, once again, the rights of junior right holders. are not
affected, because they never had a right to rely on population or service
connection projections to limit the right of a senior right holder to use
perfected water or to fully perfect its permit. As noted above, the senior
right is linﬁted by the quantities claimed or authorized by permit, subject
to the due diligence requirement. Once again there is no deprivation of a
right and therefore, there is no violation of procedural due process.
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C. Reply to Respondents’ Separation of Powers Argument.

Cascade relies on the arguments submitted in its opening brief
and also incorporates the argument concerning separation of powers
made by the State as‘ set forth in Section III, B of the State’ brief and as
set forth in Section III, B of the WWUC’s brief.

IV. CONCLUSION

The Theodoratus decision reverberated through the community of
municipal water suppliers raising concerns about certificates issued to
them under the pumps and pipes policy and consternation over the affect
that decision might have on their ability to meet supply obligations, their
. ability to finance necessary facilities, and the intégrity of outstanding
bonds. In response, many years of effort, negotiation, and compromise
produced legislation offering resolution to issues resulting from rejection
of Ecology’s authority to issue i)umps and pipes certificates as well as
other issues arising from ambiguity of prior water law, such as duty
servé,' conservation, and the definition of Iﬁunicipal water supply and
supplier. |

| Appellants/Respondents, who are dissatisfied with some aspects
of that legislation, turn to the judiciary to achieve their legislative goals

by advancing spurious facial constitutional challenges to the legislature’s
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policy choices of 2003. They mischaracterize prior law, misinterpret the
MWL, and find certainty in concepts that were undefined, all to persuade
this Court to disregard its constitutional role and overrule the
Legislature’s policy choices, despite the reasonable and constitutional
interpretations offered by the State, the WWUC and Cascade.

Their argument is an invitation to the court to join in their
mischaracterization of Theodoratus and the MWL and to abandon
judicial principles that require decided cases to be marrowly read and
limited to their facts. Asserting concern for the substantive and due
process rights of some, they are willing to see countless municipal
suppliers and those they supply deprived of their water rights without
any opportunity to be heard.

It is no accident that they bring a facial challenge. In the years
since the law’s adoption they have not been able to ideﬁtify one instance
where application of the law has affected one right holder adversely.‘
The legislature acted within its constitutional authority in resolving the
uncertainty surrounding municipal water law and curing ambiguity in
that law through its exercise of the State’s police power. Cascade

- requests this court to reverse the trial court’s decision that the legislature
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violated the separation of powers doctrine by adopting RCW 90.03.330
and RCW 90.03.015(3) and (4); and that this court affirm the trial
court’s decisions rejecting those challenges based upon substantive and

procedural due process.

RESPECTFULLY SUBMITTED this 23rd day of February,
2009.

INSLEE, BEST, DOEZIE & RYDER, P.S.

, Wctin // Pune]

Michael P. Ruayk, WSBA #2220
Attorneys for Cascade Water Alliance
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