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' L INTRODUCTION
The Association of Washington Eusi‘nés's (“AWB”) submits this
amicus brief, at the request éf this Court; to address an issue of first
impressi.clvn: do time iimits in a land use permit continue to run during
' Ii'tigatién_chéilenging the permit? Staté‘d énother- way, mlléf a pérmit :
_.,-holder‘ seek a stay to tolll_the tirr‘lev limit 1n a permit that s the _Squ ectofa
~ lawsnit until final disposition of the litigation?
The Court of ‘Appeals misintelpféted RC_W 36.70C.100 as creating -
m-ﬁfﬁrﬁétive requirement for a project proponent to seek a stay of a
| perﬁa.it challenged by third parties.. Thi.‘s hblding raises a number of
. pra.cticél aﬁd pﬁblfc pqlicj conCéfﬁ_Ss' and, by increasing the already
formidablé complexity and uncertainty of o_ﬁr,sté.té"s system'of land e
and environmental fegﬁldtion; Wouid’ dainiag'e the generéi'vvv;élfafé with no
corresponding bengfit to the public at large. The better rule is that the
= ﬁhng of & Tawsuit challenging a land usé permif tolls tHe permit’s time
" limifs witil final resolittion of the litigation,
SR For éhe reasoris ée'vel.opleéi béIdW, the court should reverse the
 Cowrt of Appéalé and 1emandf01 conmderahon of the underlymg

substantive issue.



H IDENTITY AND INTEREbT OF AMICU‘% LURIAE

AWB is the state laraest general busmess ~nembm thp
A‘or‘gé‘x;ﬁzatmn and represents over 6;600 businesses from e“fery industry
bector and geoorap‘ncal region of the state. 1‘1V\7B members range from
large to small and employ-over 650,000 people in Washmgton AWBis .
an umbrella organization which also represents over lOQ:local and -
regional chambers qf comm'.'er‘ce and bro’fes.éiona.l associations. AWB
frequénﬂy appears in this and oﬁl_er csurts as amicuscﬁriae on issues of .
substantial interest to its statewidc membership_

AWB’s members include many businesses engaged in residential,
cammerma} or 'indﬁs;trial" féai eéfafé.;,ié\félbplﬁent. Thesemembers ére
applicaﬁté' féz’ state and local land use pérmits'af‘ld must bé -abl-e' to rely on
& stablé and prédictable body of law 'gaizerr;ing the i‘s‘sughée, validity, and
. appea} of such pér‘mﬁs. In ’a.dfdiﬁoﬁ, ail of AWB’s ‘méniberé ‘live'i'n',' usé, or

are, in-'one‘\x}éygor andther, Sefved by the -bliit-l_dings and pro_i'eéts that aré .
" goyeﬁ'led‘l;jy' our land use i'egL1lat6ry system Ac'cordiﬁgyly, the Court’s
deterriination of the issue presented in this case will affect 4 substantial
intérest of all of AWB’s members.

" 'IIi. ISSUE OF CONCERN TO AMICUS CURIAE

: In Washingfo, almiost evety land use permit has an expisation” -

date. ‘Thé filirig of a latwsuit challenging a permit will, in almdst all cases,



prevent the permit holder from proceeding with the project until that

litigation is favorably resolved; and that litigation will often, as hete, last

Beyond the expiration date in the permit. Should the filing of such a

" lawsuit toll the time limit in the perrnit until 2 final disposition of the -

“lawsuit?

" IV, STATEMENT OF THE CASE °

. AWR has reviewed the briefs filed in 'the'appéllate court and the

-pleadings filed with this Court. The essential facts relevant to the issue ..

presented for review can be simply stated:

A local government issued a land use permit to a developer. That

- permit contairied a deadline requiring the developer to complete

.installation of all infrastructure required by the permit within two years.

N éig}}_bais" Spposed to the project filed suit challenging the permit, and the

= .f_ri'als court ﬁphéld’ their chéilehge i_'ﬁéuiﬁg an order termiﬁating the pefmit.'
The _tie’vel.op_er appealed. While that appeal was pending, the two-year L

- time limit in the permit éxpired. The fieighbors moved to dismiss the

appeal becauss the ﬁerfﬁit'hé&i'exp‘ifed; and the‘épi)"é‘llaté' court dismissed

thé appeal for that reason.

W



V. ARGUMENT,

~Although our state’s vested rights doctrine may b¢ at issue When

: tlrﬁs case is remanded, the sole vissue_'béfo.re this Court is whether -thé

challenged land use permit expir‘ed during .lifigétion. ' Thc Court of

: Appealé’, lengthy discussion of the tortuous hj.story of this pmj ect, the

. rationale supporting the vested rights-doctrine, and -thel_.réasons ‘for‘<stricﬁy‘

' .._c@nstruing that doctrine are irrelevant to the issue now before this Court.
The project Iﬁay or may not be‘vest‘eci té tegulations in effect af some
poirit in the time it was undergoing land use-and environmental review. :

“Those regtﬂations have subsequéntly been changed; and, apparently, |
would now prohibit a proj ect such aS"this. On remand, the appellate court

- -gan determine whether the Chelan County Hearing Exarniner, who

detefinined that the project vested to the earlier regiilations, or the
Sﬁﬁéﬁoﬁ 'Coijft, v&hich'oifértur‘ﬁed that decisiémi,- "Wa‘s céfrec’t.’ But, the
: ap;iéilaié court _did:‘n();c decide this case ‘on vesting "g'round:s.."' Rathel it.
- demdedthecase on pfocédufai. grounds and its holding creates a froubling
rid haimful precedent.

" The appellate éoﬁft’sx-ﬁdléﬁn‘g would si'ghiﬁc@ﬁtijf increage the
. cmﬁﬁléxi‘éy. and uiicéftairiiféf ouralready cormplex and Wncertain land use
fegulatory system. This Would damage not oily the petnil holder but all -

those who live in; use, or are served by the residential, industrial,



commercial, and public buildings and projects that are governed by that -

‘.

regulatory system. Among other things, the Eippellaté court’s helding

would have the following consequences:

It would encourage parties to file lawsuits challenging permits in

the expectation that the project could be stopped simply because of

the delay inherent in litigation.
- It would require all permit holders to seek judi;ial_- relief stéyir_;g: v
~.the time limits in every f)erﬁlif- and governmental approval necdéd
_ fora project to proceed whenever one of those permits or
-approvals was subject,tb judicial review.

¥t would require every local jurisdiction and state and federal

" permitting agency to expend governmental resources responding to

" the pérmit holder’s 'i“éqﬁést' to toll the time limits in the permits and .

appro‘jalé necessairy" for the project toproceed e

It would réquire the expenditure of scarce judicial resources in

considering and deciding requests for stays. -

t would expose perit holders to the prospect of inconsistent
results in their attempts to obtain such judicial relief: and, in those

cases where siich relief was denied by a trial court, it would require

-e')&re.iordinar'y'-intcrllac'mory review of the trial court’s procedural

decision in order to preserve the vaiuable property Tights granted in



the perrmt While the 11{1gat10n challenglnc the permit procpeded to

ﬁnal di aposmon |

- Before this Court affirms a decision w1th the potential for such
- unfortunate COnsgquencg;s; it should identify the benefits that weuld result. R P
_' f;orr\ the rule estabiish_ed ‘by"the,_apﬁellate c.o.ur.’c.":But, tr"y ;L'hough_ f};v}é.mi_ght',
AWB has not been abie to idenﬁfy any benefit fo any party resulting ﬁom .
: t’he rule established DV the appeliate goﬁft’é'holding ‘othef than to tﬁhe

particular opbonents of this Spéc:iﬁé- projéct. e ' : o
A. A LAWSUIT THAT CHALLENGES A LAND USE
PERMIT EFFECTIVELY PREVENTS THE PERMIT

HOLDER FROM PROCEEDING WITH THE PROJECT
UNTIL THE LITIG ATION IS FII\AI_LY RESOLVED.

roo aneina

_ In Wajshl.ngton, the mere ﬁ‘mg of a lawsuit contesting a land use
permit rgl'ca‘s_gs:,é c_1_¢ fggto ipju‘nctiqnv .fo; almost qllzdexrelopﬁ@ent Proj ects.
- This has 1Qng b‘e_gn_ _rggognizegi_bgth by al_ca.d_@mi'c’ .co:r.r‘lm.en,tators and by
_ _.Rractition_efs 1n _this ‘area-'of la_w, FOrex_.ampie Pro_fess_or Setﬂe points: out; :

: In W ashmgton however, injunctive reli ef is seldom sought in land

use hhgatlun because of a strmgep‘r bond requirement and the
. constructive igjunctive effect of litigation challmgmg ,

development. “Thé Washlnoton Suprenie Court has made 1t clear
that development which oceurs, after the commencement of
hugatmn is at the developer’s §risk. Such development will be
given no equitable consideration and.will be abated if it-ultimately
1§ held to have been i 1m*”amper Since develoncm, and especially
their 1Pnder%, geﬁeraﬂy are UnWﬂlmo to assume IhlS rlsk and hPflce :
refrain from developmem untﬂ ntlgatmD 1s concmded mguncuve :
reliefis rarely NeCcessary. '



Rlchard L.S ettle Washugton Jgand USP ana Eiﬂv1romnﬂnta1 I aw c..l"d
A Pra;cacsj@ _g_.=7;‘('a)' at 25‘2 '(1;9’83);}‘ Lﬁ&,eéd; ‘f[f]b.ié é:dnsr;,rula;afe‘inj un.em?e"_
effect of 1t1gat10n ch aﬂengmg prrv ate dev elopment makys tﬁe de} aV of ' .'
litiga'tioﬂ_'esp¢§1ally‘onerous' fo’rdevel@pment proponents.” Id., 3_3.7 at
- 320. | | | |
The rule that a develo;ﬁéf pr-oceedé witha ﬁf«jj ect under liti gatio_n at:
~his 5r-h§r‘.own risk 1s longstanding in- 'V ‘-aslﬁngton. In Eastlake |
Community Council v. Roanore Associates, Inc., 82 Wn.2d‘475, 513 P.Zd :
36 (1973), this..C'oi‘n't‘ made clear thaf a developer will have ﬁo groﬁnds in

q1 ut’\ 1.L reccue a pro1ec‘r startea under the cloud of hfzgatmn a.nd la‘rer

: fOund tb-b'e_" gal y (16:.101(‘)1& ThP Cour* noTed

“We cannot ﬁnd that a lit; gat has any t"ight to be a beneficiary of
.. unlawful administrative conduct where the public's 111te1 est will
suffer, by the mere assertion that extensive financial investiment is
in the balance. Defendant started the preject with full awareness -
“that there were mu]‘uplc, serious legal obstacles and cannot now
 claim relief simply because money was. expended in the face of an
awareness it mlghl not have a leg,al right to proceed.

Roan‘oké Ass"ocz'az‘e;v', 82 -Wn.?.d at 485, ‘See also Bach v. Sarich, ”4 W n. 2d
-573 58~ 83 44“ P.2d 648 (1968} (nounc deve;oper*? proc,ceded at own
 risk n beginning coné‘_tru(:tion while lawstit challenging‘d evé_lopmént was

pénding on'the fnerits).



’1‘“huis ‘a ;;ermn holder whlleile;g“ally ’entl"led to pro~c.eed Wlth a |
.pr;)Ject aftef errrl;c issuance, must as a practical matlel wait upul the
| htlga‘m.on chal_lenging 'the pexmit is completed: blefore; progceding with the
p;:_oj ect authorized by the permit. But, ].itigatmn taI;eS tirﬁe and, especially
x%zhen appellatc revi”ew of a tr.i_al"comfc.d ision 1s sought as ubstanflal
“amount of time. During that tilne, o'né or more Qf .,thé many .gbx}ernméniéi
" permits aﬁd.appllfov'als reqﬁired to proce:ed with a pfoject, sgme of which
" may not have even been ch:alie.nge‘c_l, is ‘aim.ost certain to e:i_fpi.ie - if this
Court affirms the appeliate court and holds that those time limits continue
. 't.o‘ fun duririg litigaﬁon. | |
' B. THE COURT OF Ai’PE‘ALS INCORRECTLY
- INTERPRETED RCW 36.70C.10¢ AS REQUIRING A
o DEVELOPER TO SEEK A STAY OF HIS OR HER OWN
- ,PERMITS
. As noted by Sett}e and g1ven the reaso*ung of ﬂm (,ourt m .
Roa/zoke A sqci_qz‘es__ and chh_, hugat]on qh@llep.g%ng a devc—;lp_pme;lt
cffeqtiye}y .v;gﬁri(s asa f‘-cqqstmcﬁve énjgngtiqp” because the .r‘i,sks“to _bo’;h _
I‘he dexeloper ‘aﬁld_ h1S __orvher;i_ntveistc_‘):r_s», | o:.'_lgnders' ggi}ét:a:l}y ;dgtgr _,ac,‘;iori on
: thg? permlts ‘:Neyerﬂ‘;_eiess, :wheﬁ_ ift enacted the Land L%’e,_?e_t{it;’.on Acr -
( LUPA), the "‘atute under which thls challque arose, the Legmldture
. authgr‘ize_d_ a s_tatuto_ry inj unction process. for LUPA petitions:

( DA pet1t10ne1 or other party may request the coutt to stay or
smpend an actlon b Y. the local jur1sd1ct1on or anoiher paﬂy to



7. implement the decision under réview. The' request must set forth a
sfalemen* of C’lOUI‘ldS for 1he s‘ray and the factual basis for the

' ‘(2) A court may grant a stay only it the court finds that:

- (a). The party requestlng the stay is hkely to prevail on the
merits;
(b)) Wlthout the stay tne party requestmg Jt will suffer
. irreparable harmy;
() The grant of a stay will not substantmlly barm other
parties to the proceedings; and -
~ (d) The request for the stay is Tlmelv in hght of the
circumstances of the case.

- (3) The court may grant the request for a stay upon such te rm':‘and
conditions, including the filing of security, as are necessary to -
prevent harm to other parties by the stay.

~RCW 36 70C.100. T1 e Court of Appeais_ erred when it found this process

, presicripi’:.iffe:fo‘f the dfaw?:_ei'_op:“_e}f".’ It 81atedBecause 'thr{ st atute aﬁoms any

| paﬂ'gf aza:opponuﬁit}' to obtain a stay, the developer's argument --that a

stay is automatlcally afforded it - is 111001ca1 ” Kem/ 12 Lounty of Che Zan
145 Wa, App 166 174- /5, 185 P 3d 17”4 (2008) The Lourt then WPﬂt sG
faras to sugg esf “[t]he deeloper s ﬂurrent challenge to ahe deadhnes may
then constitute 2 collatera’ attack of the pemnt[ P bécguse thg pefm;f

- deadﬁneévconstitﬁted-pérfnﬁ-de,bismﬁs of the hearing.exétrﬁiﬁer which -

could only be ¢hallenged in a timely LUPA petitior:; 7. This is an.
impropefi ih’ierpré’ta‘;idh of the '..état:dte.‘ SRR

At the threshold an arcument that pPrrmt t1melmes aufoma’ﬁcal]v

toll duung appeal of 1he permn is hardiy an attack on the meut itisa’




defense éf-the permit. But:mo're‘fwiéébﬁe’ntaﬂy; RCW 36.70C. lOO'dbgsn.’t
apply to this s;tuatlon atall. Itisa sfatute mtended to allow project
opponems to seek a a stay of des vPlon”nent to presen > the staﬁis quo-and it
e;nablesrthem to achieve the result they seek if th'ey.prevail. The statute’s
: ‘piﬁih.lé;ngﬁage supp5ﬁ§ this. It applies to sta.y-br .'suspe‘nd an “action” by
" the “}ocal_jli'ris,dic_t.’ion.’_’j or “another party” whiéh action is “to i-ﬁiplemént
- the decision under review.’ I s a strained intérprétation of .’this provision
. to éuggest it is meant in any practicél way to require a ;:i.e‘veloper, .,hé,ying’
'rgceived a fa_vorabie land use-’decis‘i’onnov;(,ﬁnd.ej: challenge vby va third,‘
: party;‘ to itseif challenge ,the‘decisioh'»simply to téil the time lines
Gontainied withinit, | EAATAE |
"C. THE COURT OF APPEALS’ DECISION ADDS

- GREATER UNCERTAINTY AND COMPLEXITY TO AN,
ALREADY UNCERTAIN AND CO\/IPLEX SYSTEM.

Thé ] process of obtalmng {and use arc’ env 1r0m"ne‘qta1 prOJ ect
. épproval« inl Wash‘mgton is uncertain and complex, a sﬂua.tmn-wh;ch harms
 the public-interest. As our Legislature has found:
.. the fack of certainty in the approval of developraent projécts
. can result in a waste of public-and private resources, escalate
housing cost for consumers and dlccmuraoe the commitmentto * -

- comprehensive planning which would make maximum efficient
‘use of resources at the least economic cost to the public.



Laws 01 1995 ch 347 § 1 T‘uese ﬁndmgs sapport the leg1slat1ve mfent
underlymg the local pl'O_] er‘t wwew chaptcr of our state s Iand use statutes.
Gn ng ﬁmhel the LunglaThrP has declared:

(1) Asthe number of env 1ronmpnta laws and development
regulations has. increased for land uses and development, 50 has the -
- number of required local land use pcrrmts each with its own
separa‘re app1o val proces« ' -
(2) The increasing number of local and state Ia.nd use. perrmts and
- separate environmental review processes requ]red by agencies has
generated continuing potential for conflict, overlap; and '
duplication between the various permit and review procesqes
(3) This regulatory burden has significantly added to the cost and -
time needed to obtain local and state land use permits and has
made it difficult for the public to know how and when to provide .
tnnel y comments on Jand use proposals that require multiple
E jaermlts and have aeparate enwronmeptal review processes. =
* RCW 36.70B.010. This Court has also noted the extent to which
 complexity and uncertainty in the permitting process imposes social costs

as weil,l‘statiﬁg’ Ziri an oftf‘quot'ed ﬂécl&raﬁoﬁ- tha‘t “'[S]dciéty’ "sui"'f.ers;_jif N

proporty ownels canno‘r plan deveiopmeﬂtq w1th rea%owablw \,ertam’ry and

cannot carry _ou_t-_the developments they begin.” W_est Main Assocs. v. Ciy
of Bellevie, 106 Wn,2d 47, 51,720 P.2d 782 (1986). -
This case demonstratés sotne of the complexity in land use

proj ects: .Thé _‘b.':éi‘efsi on ﬁle_ i’de’htif}r two local 'govérhmcﬁt‘pé'rmit‘sl' required

for the pI‘G_] ect -~ the COIlG]thﬁsﬂ ub\, JJerkﬁif that is the °db]€‘CtOf the

litigation and approv_al of a subdivision for the property. In addition, there

1



e‘fwo 'p.errmts r\,c.:lmred- folr.t;ne WOr k wit LhJﬁ ;ne area subj c;t to the

\holelme I\' anagement Aét ﬁC '\/ h 90 58 - sﬁbstant.ial development
permn u#ued by é ]oval gov émmenf but appef;zabié fo fhe state Shombne
Hearmgs Board RCW 90 5 8. 180) and a shorehne condltlonal use pei 'mit,
“rev 1cwed for approval by the ‘W ash‘notor* Stane Department of Ecolo
RCW 90 58. 140(10) F maﬂy, other aspects of the project uch as’

L relocatm_n and-;mprovement of the road tmough:the- proj’éét site-and "thé

. cénstruction of perrﬁfmem improvements in the navigabie waters of the -
United'Sta‘tés of America also Woulfi require both local permits and

“permits from federal agencies. .

Y ~Under the appella'tefcbﬁﬁ"s. holding, a ijermit holder would need to

otﬁ‘am a stay toihng the time um1t< in ail of thse permlfs and applov als.

s -While this Iiiigation. Kxias'pe%lding in'order to prbtebt the_:::fight to 'proc,ééd i

_ wﬂh theprol ect Among other fhiﬂgé that would mean that all permlt‘mg I

3 Jurlsdlctlons and agepcwswou}d haveto -_b'é‘r,r.zadé pamesto réséoﬁd to’

, quc'n réﬁueété‘ for judiciél Telief; In thé'.tasé of federalagenmes, a separate
lawsuit in fédérdl Court woald be necessaly’roobtatn jfurfi‘,sdicﬁbn over
such agencies in orde to maké such a request.

© While it is probable fﬁat'ﬁié'é’t of these rédﬁéé'ts.x{roufld‘ be ‘gr:anted,

tnatwoui:mct :aﬂv"'aﬁ be thie case. A trial court’s denial of a request to toll

a time limit would result either in an interlscutory procedural appeal or the -

12



abandonment of a project not for any substantive reason but because of the ' ' - :
onerous nature of the litigation required to protect.a pcrmitzholdef’s right
to proceed.. . -
AW B gubmits there is simply no cerr:er;\j’.ai“ling._.quli.c. policy” ..
- reason ot legal alithorityfor ﬁ;irtherbohvbluﬁhé the -penr‘ﬁttiﬁg process,
~nor for -facilitéting the incredible waste of pub.h'.é.'and private resources
- -such aresult invites. = -
By contrast, a simple rﬁle that time limits in 1311(‘1:-1]5(5 permits toil-
(j.uri.ng the pendency of litigation attacking them W‘ouid save private and

public resources from waste and focus judicial review on the merits of the . - -~ . 1w

- .dispute. Such'a rule would express the. generally accepted practice in land

. - use litigation for as long as anyone can remember — the fact this issue has . i+

. -arisen as a matter of first impression nearly a century after the introduction . /... d

of modern land use regulation is itself riotable - that permit time linés toll -
during litigation, Such a fule '_is sonsistent, furthermore, with the stay

g p‘i'(J‘iSlOTlSOfLUPA available to project Opp"ohenicé;' and furthers the étateq,
iégiéléii‘?é' i‘ﬁ.tériflljﬁdeﬂying local permit review by reducing, rather than
| nmltiply?ing: the cost dnduomplexny of dévhe"lozpﬁieht '

VI CONCLUSION =~ " -

. 'AWB uiges reversal of the Count of Appeals decision and remand

for deferminatiofi of the undeflying issues regarding this permit. =~ = - . . :

iyt e



" Respéctfully submitted this 8° day of September, 2009.
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