No. 81857-6

SRV AEATR
Wi iU

v ’
SR Ea bty Muvay
IS Y AR N
kS

—-———*‘“—§: ' P&EMB%(R OF THE STATE OF WASHINGTON

i

COMMUNITY CARE COALITION OF WASHINGTON et al.
Petitioners,
V.
SAM REED, Secretary of State,
| Respondent,
and
PEOPLE FOR SAFE QUALITY CARE and LINDA LEE,

Interveners.

BRIEF OF INTERVENERS AND

MOTION TO DISMISS
Knoll D. Lowney, WSBA No. 23457 Michael C. Subit, WSBA No. 29189
Smith & Lowney, PLLC Frank Freed Subit & Thomas, LLP
2317 East John St. 705 Second Ave., Suite 1200
Seattle, WA 98112 Seattle, WA 98104

(206) 860-2883 (206) 682-6711



TABLE OF CONTENTS

INTRODUCTION ..ooitriirieririerinrereereiesressesses e siessessssessesssssstesssersesssssns 1
STATEMENT OF ISSUES .....coovirertienririerrcnrinesievesroriisseesresseesesenssnns 2
STATEMENT OF THE CASE......cccocvirirririreeieneecreernnericseeesssnsesereesesins 2
A. The Initiative ProCESS. ivcvvrivrercrrnreerereiernrerinreerecvreenenens 2
B. The History of Initiative 1029......c.cccvveevvirvrninrerrcrerrennenns 8
ARGUMENT L..oitiiiininirirsieeniers s ssesesresseseesessessesssmesssseseessonsessesnssenses 16
L Summary of Argument. ... 16
1L The Technical Defects in the Signature Petitions for
1-1029 Do Not Provide a Basis for Court Intervention
in the Initiative ProCess. ..o o 18
II.  CCCW Are Not Entitled to Either a Writ of Mandamus
or a Writ of Prohibition.......cccevivievinnnonicnnn. 21
IV.  The Court Should Decline to Exercise its Inherent
Supervisory Powers in this Case.........ovvviniivvinininininin 26
A. CCCW Lack Standing to Seek Review of the
Secretary’s Decision Under Inherent Powers. ...... 26
B. CCCW Must Discharge a Heavy Burden
to Obtain Judicial Review of the Secretary’s
Decision Under Inherent POWErS. ....cocevevrinnieneenne 30
C. The Secretary’s Decision to Approve Initiative
to the People 1029 for Filing Was Not as a
Matter of Law Arbitrary and Capricious or
Contrary t0 LaW . vvvevververconnioneinniinnoenionos 32
L. Schrempp Requires this Court to
Defer to the Secretary's Placement of
- 11029 on the Ballot...coovvveciiiniincniiiinin 32
2. The Strong Public Policy in Favor of
Voting Supports the Secretary’s
Decision in this Case.......c.conerrivrivmriiniinens 39
V. This Court Should Not Order the Secretary to Certify
Initiative to the People 1029 to the Legislature. ............... 44
CONCLUSION [ttt irereresrsnrievies e aissssnesssissssses assasssnssvssnsses 46
APPENDICES Liciitiiinineiiriniivciniaiaens e feresteseessnesmenmesioneesesesvsiseresion 47



TABLE OF AUTHORITIES

Cases - Washington

Andrews v. Munro,
102 Wn.2d 761, 689 P.2d 399....cvieiirieiicecenen e 25

Bankhead v. City of Tacoma,
23 Wn, App. 631, 597 P.2d 920 (1979) wvvvvvreerrcrnr e 27,28

Bremerton Municipal League v. City of Bremerton,
13 Wn.2d 238, 124 P.2d 798 (1942) ....ovvvvvvirviniimicrrecnnnnceincinen, 45

Buell v. City of Bremerton,
80 Wn. 2d 518, 495 P.2d 1358 (1972) .cvvvvviireirncrcrennes 31,32

Citizens Council Against Crime v. Bjork,
84 Wn.2d 891, 529 P.2d 1072 (1975) c.ecvvevrircreicrinerereeeernnees 25

Coppernoll v. Reed,
155 Wn.2d 290, 119 P.3d 318 (2005)..ccivvvivinimiricrneeiinenenen, 18

Edwards v. Huichinson,
178 Wash. 580, 35 P.2d 90 (1934)....ccccoccvervrivrinerenrenricmivcnnecns 38,39

Eugster v. City of Spokane,
118 Wn. App. 383, 76 P.3d (2003) .o 21,22

Foss v. Dep’t of Corrections,
82 Wn. App. 355, 918 P.3d 521 (1996) ....ccrvvrvvrvrriccrereemricrerenns 27

Futurewise v. Reed,
161 Wn.2d 407, 166 P.3d 708 (2007)....cccvvrerenricrrerrerrirerrnnienionee 18

Hough v. State Personnel Board,
28 Wn. App. 884, 626 P.2d 1017 (1981).ceicrivinirininiiniinicrianns 27

Inre Personal Restraint of Dyer,
- 143 Wn.2d 384, 20 P.3d 907 (2001) vcvevvevrecerereeeneereieeisaenanes 22



Kreidler v. Eikenberry,

111 Wn.2d 828, 766 P.2d 438 (1989)...ccccvecvrvvriverernreannns 24,31, 33
People ex. rel. Harris v. Hinkle,
130 Wash. 419, 227 P. 861 (1924)......cevcrceniviecrircien 23,26
Pierce County Sheriff v. Civil Serv. Comm 'n for Sheriff’s Employees of
Pierce County,
98 Wn.2d 690, 658 P.2d 648 (1983) ... 31,32

Retired Public Employees Council of WA v. Charles,
148 Wn.2d 602, 62 P.3d 470 (2003) .ccvevvcervrerivercnrcnnierinesnreeerenens 28

Rousso v. Meyers,
64 Wn.2d 53,390 P.2d 557 (1964) .c..cvvvciiiviencriercicneeicnninn 43

Saldin Sec. Inc. v. Snohomish County,
134 Wn.2d 288, 949 P.2d 370 (1998) ..vcvveveereirevieierriienreineenns 31

Save Our State Park v. Hordyk,
71 Wn App. 84, 856 P.2d 734 (1993) c.c.orieirrercrenriereercrcerconnanes 42

Schrempp v. Munro
116 Wn.2d 929, 809 P.2d 138 (1991) e passim

Snohomish County Property Rights Alliance v. Snohomish County,
76 Wn. App. 44, 52-53, 882 P.2d 707 (1994)...ecvcrvceieriecnnne 27

State ex rel. Case v. Superior Court of Thurston County,
81 Wash, 623, 143 P. 461 (1914)..c.cccovvccviinrencincrecienns 22,32

State ex rel. Donohue v. Coe,
49 Wn.2d 412, 302 P.2d 202 (1956} ..c.eviirvirverrirnrvnreennninrennnnns 19,22

State ex rel. O’'Connell v. Meyers,
51 Wn.2d 454, 319 P.2d 828 (1957} cvvivecriiiriciiirciiniicnisiiins 23

State v. Ford,
110 Wn.2d 827, 755 P.2d 806 (1988)..ccreceeveicrievecrieierierierisirees 31

iit



Sudduth v. Chapman,
88 Wn.2d 247, 559 P.2d 1351 (1977) ecoviivvveeiireceviereerenns 22,32

Trepainier v. City of Everett,
64 Wn. App. 380, 824 P.2d 524 (1992) ...cvcevcvirmrenrrraireceerennns 27

Vangor v. Munro,
115 Wn.2d 536, 798 P.2d 1151 (1990) c.eccvivrcririericerienrenivinens 21,23

Walker v. Munro,
124 Wn.2d 402, 879 P.2d 920 (1994) ....vveviiieieeiereceie e 21,22

Waremart Inc. v. Progressive Campaigns, Inc.,
139 Wn.2d 623, 989 P.2d 524 (1999) ..c.ecrimrinriirrcnrcrceenceneeces 32

Washington Citizens Action of WA v. State,
162 Wn.2d 142, 171 P.3d 486 (2007).ccvvcovvmcrncnrccnncnnirinnes 9,42

Washington Farm Bureau Fed. v. Reed,
154 Wn.2d 668, 115 P.3d 301 (2005) ..ccvivirrervircrirnirrinrerinnnecens 21

Washington Indep. Tel. Ass’nv. Washington Utility & Transp. Comm 'n,
110 Wn. App. 498, 41 P.3d 1212 (2002) ..covvveeiciiiieiiiieinns 39

Washington State Labor Council v. Reed,
149 Wn.2d 48, 65 P.3d 1203 (2003)....ccrevcnccicniciene 21,23,25

Western Ports Transp., Inc., v. Employment Security Deps,
110 Wn. App. 440, 41 P.3d 510 (2002) .ceveovrreicniecrcreeenne 31

Williams v. Seattle School District No. |,
97 Wn.2d 215, 643 P.2d 426 (1982) ..ccverecirvnierirnierenieieeseesveenns 30

Wilson v. Nord,
23 Wn. App. 366, 597 P.2d 914 (1979) cceecveviiiiiiiininien, 27,31

Cases ~ Other
Convention Ctr. Referendum Comm. v. Dist. of Columbia Bd. of Elections

& Ethics,
441 A2d 889 (D.C. 1981) ririircrieeeenrierniecerenirevrssereereeseens 41,42

iv



Thomson v. Wyoming In-Stream Flow Commitiee,

651 P.2d 778 (Wy0. 1982)..ccviiiiiviriiniin e eneesesesnenes 33

Washington Constitution

Article IT, Section 1. 1,2,3,4,18,32, 34, 40
Article TI, SECtion 19 ..o e ercen e 40, 41
ATHCIE I1, SECHON 37 ieiieiiveeerieimrreisrisrserneeseeeemeee e ceerrevssne e s 40, 41
Article ITL, SECHON 1 oiviviiiriiceeire st sre et st ere e s sen e eneen 26
Article ITL, SECHON 17 vivivriiieniiiiinininiirieerisreer et sressesssressrereresseessereons 26
Article IV, SECHON 4 ...ccviiiiieiieciciniie et oeesrncon 24,25,26
Seventh AMendment.......cccvvvevvrviireiir v srese s ereseneeresaens 2,3
Statutes

RCW 7.16.290 cuiiriiiicereinesenenereresconiesresssnasesenssansstesnensessensesassssenseses 25
RCW 20A.72.010. 00 0ttt carsers s senanaens 1,4,24, 44
RCW 29A.72.020.....cccvevriimincrrren e et e rr e reen e b et aeats e bsents 4
RCW 28A.72.040. ... eeieeiiieveerieereeeire e e e e esase e s e sesr s 4,44
RCW 29A.72.000. .0ttt vrcesreee s enrass e s ersevbesssessssssnareesresen 5
RCW 29A.72.070. et stevs s vt vibete sttt asrn e sr et ens b evis 5
RCOW 29A.72.080.....cuveveeerietieriieieriereeresvscseseersesiss e aenssereesessnesresseesesssseenns 5
RCW 20A.72. 1001 e creeveevee ettt crra s sssesssaesveessaeensee s 5,6,34
RCW 29A. 721101 ettt st crnassrescre s enssecneanees 5,7,24,44
RCW 29A.72.120..c0cviieerrrvererrverenvnsenvennnes 5,7,16, 19, 20, 21, 24, 29, 34
RCW 29A.72.130. e eeriniiteisres e eeee e e sssnesaneersesesnessessnensnenns 5,7
ROCW 20A.72.140......cc s s sssessessesrtes osressanessassessesens 5,6
ROW 20A.72.150. it irinrieiiesinesesiinsesereireesesneossnresssnsesnnens 6, 40, 4
ROCOW 20A.72.160....cciciiveririer s ieier s seesssie st sre st siesss et b e sbessensens 6
RCW 20A.72.170....ccvcrierceeenreierireinesrennreens 7,19,23,24,29, 33, 34, 36
RCW 20A.72.180. .00 vieiiiericriiirinrinre e snsionseeniessresnneensessoneesiossnnes 7, 20,29
RCOW 29A.72.190u e et cecvrecrievieie vt eteneesssearrssere ssnr e bas b nss s s 8,29
RCW 29A.72.200.....ceeeieeririerririrssrensessevsisnsessessesssessssensesseissssesssessesses 29
RCW 29A.72.230. 0 eierieirierireeiresreesesssreneeressesrssssessesssesressasssssnsenessennens 8
RCOW 29A.72.240. ...t ettt sns s orans s eannassnnsereesansesnns 8, 20
RCW 29A.72.250..c.cccnniiinnn, v et e e e e e e b e et e b et eens 8



Other

1913 Laws of Washington Ch. 138.......cceviviimiiniinirniininiinives oo 4
House Bill 523 ..oiiiiiencreiircncnencnsiesscenne s 3
I-T0Z9 ittt e vne s passim
L T3 e e et ereteas 9

vi



INTRODUCTION

This gction concerns an initiative to the People proposed by
Interveners Linda Lee and People for Safe Quality Care (“Proponents” or
“Interveners”) pursuant to the Washington Constitution, Article II,
Section 1(a) and RCW 29A.72.010. That measure, designated as
Initiative to the People 1029 by the Secretary of State (“Secretary”),
would improve long term care for the elderly and people with disabilities
by requiring providers to obtain additional training, criminal background
checks, and certification. Proponents spent approximately $ 600,000 on a
signature gathering campaign to place the measure on the November
2008 ballot and obtained over 318,000 signatures.

Unbeknownst to Proponents, the signature petitions inadvertently
contained some verbiage suggesting that I-1029 was an initiative to the
Legislature in addition to having language indicating the measure was an
initiative to the People. In the exercise of his statutory discretion, the
Secretary ruled that the erroneous language on the signature petitions did
not justify barring 1-1029 from the November 2008 ballot. A group of I-
1029 opponents (“CCCW” or “Petitioners”) then filed a petition in this
Court to overturn the Secretary’s placement of the measure on the ballot
and have it sent to the Legislature instead. For the reasons set forth

below, this Court should deny CCCW’s request for extraordinary review,



uphold the decision of the Secretary placing '1-1029 on the November
ballot, and dismiss the petition with prejudice.
STATEMENT OF ISSUES

1. Should this Court dismiss Petitioners’ action (a) for lack of
standing, (b) because they have not alleged facts sufficient to invoke the
Court’s extraordinary review powers, and/or (¢) because compliance with
the statutory specifications for initiative signature petitions is not a
“procedural requirement” for ballot access?

2. Should this Court overturn the Secretary’s discretionary
decision to file the Initiative 1029 signature petitions and to certify the
measure for the November 2008 ballot?

STATEMENT OF THE CASE

A. The Initiative Process.

The People of Washington reserved for themselves the power to
legislate by imitiative through enactment of the Seventh Amendment to
the Washington Constitution in 1912, “The first power reserved by the
people is the initiative.” Art. II, sec. 1. The Seventh Amendment
adopted a siﬁgle initiative process, but allowed a qualified initiative to be
submitted to either the People or to the Legislature. The singular
mandate for initiative petitions is that they “shall include the full text of

the measure so proposed.” Id. Once adequate signatures are collected on



the petition, the timing of its filing controls whether the initiative is
referred to the People or to the Legislature.

The constitutional scheme allows initiative proponents to
determine the timing of their petition filing, and thus control whether
their measure is treated as an initiative to the People or as an initiative to
the Legislature. It provides “Initiative petitions shall be filed with the
secretary of state not less than four months before the election at which
they are to be voted upon, or not less than ten days before any regular
session of the legislature. If filed at least four months before the election
at which they are to be voted upon, he shall submit the same to the vote
of the people at said election, If such petitions are filed not less than ten
days before any regular session of the legislature, he shall certify [the
measure to the legislature]l.” Art. II, sec. 1(a). Thus, the only
constitutional requirement for placing a measure before the voters is the
collection of a sufficient number of signatures on a petition containing
“the full text of the measure so proposed” and the filing of the petition at
least four months before the election.

The Seventh Amendment specifies that Article 11, section 1 “is
self executing, but legislation may be enacted especially to facilitate its
operation.” Art. I1, sec. 1{d) (emphasis added). In 1913, the Legislature

adopted House Bill 523 titled “An Act to facilitate the operation of the



provision of section 1 of article II of the constitution relating to initiative
and referendum.” 1913 Laws of Washington Ch. 138. Over the years
these “facilitating statutes” have been slightly modified and they were
recently re-codified as RCW Chapter 29A.72.

Consistent with the constitutional scheme, the facilitating statutes
provide that an initiative’s proponents drive the process. The first step is
for a “legal voter” to submit a proposed measure to the Secretary. RCW
29A.72.010. The statute gives the initiative’s proponents the choice of
filing an initiative to the People or an initiative to the Legislature. Based
on the proponents’ selection of the type of initiative being submitted, the
Secretary assigns the measure a serial number. RCW 29A.72.040
requires the Secretary to use one series of numbers for initiatives to the
People and another series for initiatives to the Legislature. Currently the
Secretary is assigning “1000” numbers to initiatives to the People and
“400” numbers to initiatives to the Legislature. See Agreed Statement of
Facts (July 31, 2008) (“ASF”) Exhibit O at p. 2 n.1. Before giving a
proposed initiative a serial number, the Secretary sends a copy of it to the
code reviser, who may confer with the initiative sponsor about any
suggested changes. RCW 29A.72.020.

Once an initiative is filed and a serial number is assigned to it, the

Attorney General prepares a ballot title and summary, which the



Secretary provides to the initiative sponsor and any person who has
requrestedr the iqformation. RCW 29A.72.060-070. Any person
dissatisfied with the ballot title and summary can challenge them in
Thurston County Superior Court. RCW 29A.72.080. Once the ballot
title gnd summary are set, the initiative sponsor prepares signature
petitions for the measure.  Chapter 29A.72 sets forth several
specifications for the petitions beyond the. petition requirements
established by the Constitution. The specifications include the type and
size of paper, the number of signature lines on a page, a statutory warning
to voters that must be “not less than four square inches on the front of the
petition sheet,” certain boilerplate petitioning language, and a form for
the signature gatherer’s certification. RCW 29A,72.100 through .140.
RCW 29A.72.110 and .120 specify certain language for petitions
for initiatives to the Legislature and the People, respectively. Most of the
language these provisions specify is the same regardless of the form of
the proposed initiative, RCW 29A.72.110 and .120 do provide for
slightly different “petitioning language” for initiatives to the Legislature
and initiatives to the People. Petitions must only be “substantially” in the
form set forth in 29A.72.110 and .120. Id. Unlike other language for
signature petitions specified by RCW 29.72, the “petitioning language”

itself does not need to be emphasized by location or size. Compare RCW



29A.72.140 (warning to voter must be at least four square inches on the
front of the petition) with RCW 29A.72.100 (speoifyingﬁ “readable, true,
and correct copy of the measure printed on the reverse side of petition™).

Once an initiative’s proponents have collected the number of
signatures required by law, they may choose to submit the signature
petitions to the Secretary. RCW 29A.72.150 (“When the person
proposing any initiative measure has obtained [sufficient] signatures of
legal voters . . . the petition containing the signatures may be submitted to
the secretary of state for filing.” (emphasis supplied)). Initiative sponsors
are not required to file the signature petitions for a measure they have
proposed. In other words, even after hundreds of thousands of voters
have signed petitions for an initiative measure, the sponsors have the
absolute right to abandon the effort.

RCW 29A.72.160 incorporates the signature petition submittal
deadlines the Constitution provides. Signature petitions for initiatives to
the People must be submitted not less than four months before the next
general clection. Petitions for initiatives to the Legislature must be
submitted not less than 10 days before the commencement of the next
regular session. /d. As a practical matter, the deadline for the submission
of signature petitions for an initiative to the People is early July and the

deadline for petitions for an initiative to the Legislature is late December.



After the initiative sponsors submit the signature petitions, the
Secretary decides whether to accept or reject them for filing. RCW 7
29A.72.170. The Legislature gave the Secretary discretion to reject
signature petitions on three grounds, only one of which is at issue in this
case. The relevant statute provides: “The secretary of state may refuse to
file any initiative or referendum petition” if “the petition does not contain
the information required by RCW 29A.72.110, 29A.72.120, or
29A.72.130.”  RCW 29A.72.170 (emphasis added). @ While the
Legislature gave the Secretary discretion to apply or not apply the strong
medicine of rejecting technically deficient signature petitions, the
Legislature gave the Secretary no discretion to reject signature petitions
that comply with RCW 29A.72.

Recognizing the pre-eminence of the right of initiative sponsors to
have a measure they proposed put before the People, RCW 29A.72.180
provides if the Secretary refuses to file the submitted initiative petitions,
the “person proposing the measure” may apply to the Thurston County
Superior Court for a writ of mandate to compel the Secretary to file the
petitions. If the Superior Court grants the application and requires the
filing of the initiative, that decision is not subject to further review. 1d.

The Superior Court’s refusal to issue a writ of mandamus to the initiative



proponents is subject to accelerated review by the Supreme Court, RCW
29A.72.190.

Once the signature petitions are filed, the Secretary canvasses
them. If the petitions have the number of valid signatures required by the
Constitution, an initiative to the People is referred to the ballot. RCW
29A.72.230 & 250. “Any persons” dissatisfied with the Secretary’s
determination of sufficiency or non-sufficiency regarding the number of
signatures may file an action in Thurston County Superior Court within
five days. RCW 29A.72.240, The Superior Court’s determination of the
issue is subject to review by this Court. /d.

B. The History of Initiative 1029,

Intervener Linda Lee is a long-term care worker who has been a
passionate advocate for improving long term care in Washington. For
several years she has been working on this issue with her Union and
advocates for the elderly and people with disabilities. Intervener People
for Safe Quality Care is a group of concerned citizens who believe that
Washington urgently needs a system of increased training, certification,
and background checks for long term care workers. It is the official
ballot committee for 1-1029. ASF at 9 28-29; Declaration of Adam

Glickman (Aug. 22, 2008) (“Glickman Dec.”) at 9 2.



The eventual Proponents of 1-1029 lobbied the Legislature for
long term care.reforms during the 2007 and 2008 1egislatjve sessions.
They fully intended to proceed to the ballot in November 2008 if they
could not obtain timely legislation. In 2007 they began to gather
signatures for an initiative to the People, [-973, but abandoned the effort
after the Governor signed HB 2284 establishing a workgroup to study
training reforms. /d. at § 2-3.

In late 2007 and early 2008, Proponents began testing concepts
and language for a 2008 initiative to the People. Id. at 4 4. As is
common and legal,' this drafting and revision process is reflected in the
various initiatives proposals they submitted, which varied as to training
requirements, implementatioﬁ timelines, and exemptions. Proponents did
not proceed with signature gathering efforts for any of the initiative
measures that were filed prior to Initiative 1029. Id. at 5.

On March 12, 2008, the day before the 2008 legislative session
ended, Ms. Lee submitted with her Union’s assistance the final draft of
what became 1-1029 to the Secretary of State. She deliberately
designated the measure as an “Initiative to the People.” ASF at § 1 and

Exhibit A thereto; Glickman Dec. at § 6. Ms. Lee listed her Union’s

! See Washington Citizens Action of WA v. State, 162 Wn.2d 142, 157, 171 P.3d 486
(2007) (“[I)nitiative proponents can effectively “amend” an initiative simply by filing a
new version of an initiative under a different number. Proponents then gather signatures
on only their preferred version of the proposed initiative.”)



address as her contact information. /d. Proponents made a deliberate
decjsion not to gather signatures for an initigtive to the Legislature and to
move forward only on an initiative to the People. Glickman Dec. at q 7.
The Secretary designated Proponents’ proposed ballot measure as an
initiative to the People by assigning it number “1029” rather than a
legislative initiative number in thé 400s. ASF 4 10; Exhibit O to ASF at
p.2 n.3. Every item of correspondence to or from the government and
every entry on the Secretary of State’s website recognizes that I-1029 was
filed as an initiative to the People.”

When the ballot title and summary .were set, 1-1029’s Proponents
hired an outside consulting firm to prepare the signature petition. Upon
receiving the draft petition, an employee of Ms. Lee’s Union proofread
the text of the initiative printed on the petition, Glickman Dec. at §f 8-9.
Unfortunately, Proponents failed to proofread the remainder of the
petition and did not recognize that their consultant had mistakenly
inserted boilerplate “petitioning language” referring to submission of the

measure to the Legislature. Id. at § 10; ASF Ex. M at p. 1. The signature

2 See, e.g., ASF Ex. D (Secretary of State’s acknowledgment of filing of “Initiative to the
People”); Ex. E (Letter transmitting proposed “Initiative to the People” to Code Reviser);
Ex. F (Certificate of Review titled “In the Matter of the Proposed Initiative to the
People™); Ex. H (Letter to proponents confirming filing and serial number for “your

- proposed Initiative to the People™); Ex. J (Letter assigning ballot title to “Initiative No.
1029 to the People™); Ex. K (list of initiatives to the People including 1-1029); and Ex. L
(Secretary of State letter notifying proponents of ballot titie).

10



petitions were printed and circulated with this undiscovered error.
Glic]gnan Dep. at IO‘, The references to the “1egislatqre” on the
signature petitions for 1-1029 were simply a mistake. The language was
not the result of a tactical or strategic ploy. Proponents did not
intentionally put the “legislature” language into the signature petitions or
allow such language to be put in the petitions. /d. at {11 & 21.
Proponents collected signatures for 1-1029 in two teams. They
had volunteers a{ld union members collecting signatures and also hired a
professional signature-gathering firm. Id. at § 12. Evefy signature
gatherer was trained that I-1029 was an initiative to the People and that is
what they were instructed to tell voters. The critical closing “pitch” was
that the voter’s signature would merely place the measure on the
November ballot. Declaration of Nathasja Skorupa (Aug. 20, 2008)
(“Skorupa Dec.”) at 9 2-5 and Attachment A thereto; Declaration of
John Michael (Aug. 20, 2008) (“Michael Dec.”) at 1 2-4. Voters often
signed the petitions for I-1029 after being told that their purpose was to
put the initiative on the ballot. Michael Dec. at ¥ 7; Skorupa Dec. at § 5.
From the beginning of the process, Proponents always intended I-
1029 to be an initiative to the People. Glickman Dec. at § 13. There was
no intention to deceive people into thinking it was an initiative to the

Legislature. /d. No signature gatherer was ever told that I-1029 was an

11



initiative to the Legislature. Skorupa Dec. at § 3; Michael Dec. at 3.

The signature petitions indicated in several ways Initiative 1029 was an

initiative to the People, despite the error in the petitioning language:

The most prominent words on the Petition were the “YES 1-1029”
logo and the headline “I-1029 WILL IMPROVE CARE FOR
SENIORS, PERSONS WITH DISABILITIES, AND THE
VULNERABLE”. (The initiative number in the 1000 range
boldly indicated that it was an initiative to the People.)

The title of the measure is “the better background checks and
improved training for long-term care workers for the elderly and
persons with disabilities initiative of 2008 1-1029, § 21
(emphasis added). (An initiative for the 2009 legislative session
would have been titled an initiative of 2009.)

The petition stated, in bold font, “FIRST CLASS MAILING
DEADLINE IS JUNE 25, 2008.” (The deadline for an initiative

to the Legislature would be in late December, six months later.)

Proponents made a major push to gain endorsements from

organizations and individuals. Each endorsement form asked the

endorser to pledge to “Gather __ signatures to qualify 1-1029 for the

12



ballot.” Glickman Dec. at § 14 & Exhibit A thereto. On April 22,
Proponents placed an Op-ed in the Seattle Post-Intelligencer. It read

We have a tradition in Washington of going to the voters

when the Legislature fails to act on critical issues. Perhaps

this is one of those special situations where the initiative

process is especially fitting. The Legislature has had two

opportunities to do the right thing for seniors and people

with disabilities and failed. Maybe it's time for the people

to finish what the Legislature started?

Glickman Dec. at § 18 and Exhibit H thereto. Proponents sent out press
releases and media communications that always indicated [-1029 was
intended for the ballot. For example, Proponents sent a June 25 press
release to various outlets throughout the state, stating: “Citizens have
been collecting signatures for weeks, aiming towards a July 3 deadline to
get the measure on the November ballot.” Glickman Dec. at § 15 and
Exhibit B thereto.

Proponents’ educational materials for [-1029 consistently
described the legislative inaction that required us to take our proposal to
the people. This was discussed with voters, in endorsement requests,
communications with editorial boards, and in fact-sheets. /d. at § 16 &
Exhibits C-F thereto. Media reports described 1-1029 as an initiative to
the People heading towards the ballot. /d. at § 17 & Exhibit G thereto.

The signature gatherers for the initiative talked to over half a million

voters in collective over 318,000 signatures. Skorupa Dec. at § 6;

13



Michael Dec. at § 7. Yet, nobody ever brought the petition’s error to the
attention of the signaturg gatherers or the PrOponents. Id. On or about
June 25, a citizen brought the petition’s error to the attention of the
Secretary. ASF at § 13. Proponents were unaware of the error until then.
Glickman Dec. at § 19.

On July 3 Proponents submitted the 1-1029 signature petitions to
the Secretary’s office. ASF at § 16. Proponents asked the Secretary to
accept the petitions for filing and certify I-1029 to the voters of the state
of Washington for their approval or rejection at the general election to be
held on November 4, 2008. Jd. Upon the request of CCCW, the
Secretary investigated the mistake on the signature petitions. Id. at §{17-
19. The Secretary decided to accept 1-1029 for filing despite the mistake.
CCCW?’s petition to this Court admits: “Petitioners requested Secretary
of State Reed to reject and not certify 1-1029 as an initiative to the people.
Secretary of State Reed accepted and filed I-1029 as an initiative to the
people.” Petition (July 22, 2008) at 4 24 (emphasis added).

The Secretary’s investigation and decision is documented in the
letter written on his behalf by the Attorney General’s Office dated July
12, 2008. He determined that

Although, in a single respect, the petitions submitted in

support of I-1029 do not fully comport with the governing
statute, the petitions submitted and the surrounding
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circumstances are sufficiently in keeping with an initiative
to the people that their rejection is not warranted. Under
the circumstances, the law does not require their rejection. .

. Accordingly, after consulting with our office, the
Secretary of State has determined that the signatures
should be processed and counted as signatures in support
of a petition for an initiative to the people. If sufficient
signatures have been submitted, the measure will be
certified for inclusion on the November 2008 general
election ballot,

The alternative you request-rejecting the petitions for 1-
1029-would fail to afford Washington’s voters the
opportunity to consider, and either approve or reject the
measure, where a constitutionally requisite number of
voters expressed support for its enactment to be considered.
The action that you request also would give no effect to
circumstances where a requisite number of citizens in
almost every way—and in what appears under the
circumstances to be every critical way—meet the statutory
standards for submission of an initiative to the people. . . .

ASF Ex. O, at pp.1, 3 (emphasis added).

On August 13 the Secretary certified the sufficiency of the more
than 318,000 signatures that Proponents had submitted in support of I-
1029. See “Certification of Initiative 1029 to the People”, Appendix A
hereto. He also referred it to the county auditors for placement on the
November ballot. See Appendix B hereto. He notified the auditors that
his certification of 1-1029 is subject to revision “if a court of competent

jurisdiction issues an order removing 1-1029 from the ballot.” 7d.



Proponents have spent well over $§ 600,000 securing 1-1029°s
place on the Norvember ballot. Their campaign to pass I-1029 in
November is well underway. They have hired staff and consultants,
conducted public opinion polling, and developed a campaign strategy
geared towards the 2008 general election ballot. All of this work would
be wasted if the Court prevented the People from voting on 1-1029 this
November. Glickman Dec. at § 20.

ARGUMENT
I. SUMMARY OF ARGUMENT

The Legislature enacted RCW 29A.72 to facilitate the
constitutional right of initiative. The Legislature provided the Secretary
with broad discretion to decide whether signature petitions are
substantially in the form specified by the statute and to approve
technically deficient petitions in the exercise of that discretion. The
Legislature re-enforced this “pro-filing policy” by allowing only initiative
proponents to challenge the Secretary’s decision regarding the filing of the
petitions, and providing no judicial review when, as here, the Secretary
accepts the signature petitions for filing. Therefore, compliance with the
signature petition form specifications set forth in RCW 29A.72.120 is not
a “procedural requirement” for ballot access that gives rise to the right of

pre-election judicial review of an initiative measure,
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CCCW are not entitled to a writ of mandamus or prohibition

because the Secretary’s decision to file 1-1029 is neither mandatory nor a

quasi-judicial act. CCCW do not have standing to seek review under this
Court’s inherent powers because their interests as opponents of 1-1029 do
not fall within the zone of interests protected by constitutional and
statutory provisions governing the initiative process. Petitioners cannot
demonstrate an “injury in fact” from the Secretary’s decision to certify I-
1029 as an initiative to the People. Petitioners’ remedies are political;
they should make their arguments against 1-1029 to the electorate.
Schrempp v. Munro requires this Court to hold the Secretary’s
decision to approve [-1029 was neither arbitrary and capricious, nor
contrary to law. He concluded the signature petitions did not warrant
rejection based on the facts before him, including language on their face
indicating they were for an initiative to the People. The Secretary also
considered the lack of any evidence voters had signed the petitions for I-
1029 because they thought it was an initiative to the Legislature. The
policy of promoting voting strongly supports the Secretary’s decision.
Without question, I-1029°s sponsors always intended the measure
to go on the November 2008 ballot and have met ev.ery constitutional
requirement for doing so. They have also satisfied every true procedural

requirement for ballot access set forth in the statutes. This State’s highest
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election official has exercised his statutory discretion to allow the petitions

~ to be filed despite a technical error that, accoyding to all eyid¢nce, went

unnoticed and was harmless. This Court should reject CCCW'’s attempt to
remove 1-1029 from the ballot and have it sent to the Legislature.

IL THE TECHNICAL DEFECTS IN THE SIGNATURE
PETITIONS FOR 1-1029 DO NOT PROVIDE A BASIS FOR
COURT INTERVENTION IN THE INITIATIVE PROCESS.
This Court recently reaffirmed that “[p]reelection review of

initiative measures is highly disfavored.” Futurewise v. Reed, 161 Wn.2d

407,410, 166 P.3d 708 (2007). The fundamental reason is that “the right

of initiative is nearly as old as our constitution itself, deeply ingrained in

our state's history, and widely revered as a powerful check and balance on

the other branches of government.” Coppernoll v. Reed, 155 Wn.2d 290,

296-97, 119 P.3d 318 (2005). The Court “will therefore consider only

two types of challenges to an initiative prior to an election: that the

initiative does not meet the procedural requirements for placement on the
ballot . . . and that the subject matter of the initiative is beyond the
people's initiative power.” Futurewise, 161 Wn.2d at 411. No one
claims that 1-1029 is beyond the People’s initiative power, so only the
first ground for pre-election review is even potentially applicable.

Neither article II, section 1 nor the statutes facilitating it support

the claim that Initiative 1029 does not meet the procedural requirements
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for placement on the ballot due to the language error on the signature
7 petitions. The Constitution  enumerates only three procedural
requirements for the adoption of an initiative directly by the People.
State ex rel. Donohue v. Coe, 49 Wn.2d 412-13, 302 P.2d 202 (1956).
They are (1) the required number of voters must sign petitions setting
forth the full text of the measure; (2) the petitions must be filed with the
Secretary no less than four months before the election at which the
initiative is to be voted on; and (3) the measure must receive 2 majority of
the votes cast thereon, and the votes cast must equal one third of the total
votes cast at such election. Jd. at 412-413. Other than requiring the
inclusion of the full text of the measure, the Constitution does not make
the use of a particular form of signature petition a “procedural
requirement” for an initiative measure to reach the ballot,

The Legislature deliberately chose nof to make compliance with
RCW 20A.72.120 a procedural requirement for the placement of an
initiative before the People. “The statute provides that the Secretary of
State may refuse to file a petition if it is not in the form required by the
statute. ... The Secretary's right to refuse is conditioned by the
discretionary word "may." Schrempp v. Munro, 116 Wn.2d 929, 937,
809 P.2d 138 (1991) (emphasis in original); see RCW 29A.72.170. If the

Legislature had intended that signature petition compliance with RCW
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29A.72.120 was a procedural requirement for placing an initiative on the
ballot, it would have written that the Secretary “must” 1'efu$e to file the
measure where there has been non-compliance. But the Legislature did
not do so. By giving the Secretary discretion to allow an initiative
measure to appear on the ballot even where there were defects in the
signature petitions, the Legislature empowered the Secretary to evaluate
all of the facts and circumstances to determine whether the errors were of
such significance to justify a refusal to put the measure to a popular vote.
Furthermore, the Legislature decided to allow judicial review only
of a decision by the Secretary refusing to accept signature petitions for
filing. RCW 29A.72.180. If after reviewing his decision the Thurston
County Superior Court orders the petitions filed, its decision is not
subject to further review. Only a Superior Court decision upholding the
.Secretary’s refusal to accept the signature petitions is subject to further
review by the Supreme Court. Id”° This carefully crafted scheme of
judicial review shows the Legislature intended in some circumstances to
allow an initiative measure to be placed on the ballot despite deficiencies
in the form of the signature petitions. The entire statutory framework and

the Constitution establish that signature petition compliance with RCW

3 By contrast, on a signature count challenge, the Supreme Court may review the
decision of the Thurston County-Superior Court-either granting or refusing to grant the-
requested writ of mandate or injunction. RCW 29A.72.240.
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29A.72.120 is not a procedural requirement for placement of an initiative
measure on the ballot subject to review in a pre-election court challenge.

IMI. CCCW ARE NOT ENTITLED TO EITHER A WRIT OF
MANDAMUS OR A WRIT OF PROHIBITION.

Mandamus is an extraordinary writ. Walker v. Munro, 124 Wn.2d
402, 407, 879 P.2d 920 (1994); Eugster v. City of Spokane, 118 Wn. App.
383, 402, 76 P.3d (2003). A petitioner bears a “demanding burden” of‘
establishing entitlement to such relief. Eugster, 118 Wn. App. at 403. A
petitioner must show (1) standing; (2) a clear duty to act; and (3) no plain,
speedy and adequate remedy in the ordinary course of law. /d. at 402.

A writ of mandamus is the appropriate vehicle for requiring a state
official to perform, or prohibiting a state official from performing, a
specific mandatory duty. Walker, 124 Wn.2d at 408; Washington State
Labor Council v. Reed, 149 Wn.2d 48, 54-56, 65 P.3d 1203 (2003);
Washington Farm Bureau Fed. v. Reed, 154 Wn.2d 668, 672, 115 P.3d
301 (2005). Mandamus will not lie to compel the performance of acts or
duties that call for the exercise of discretion on the part of a public official.
Walker, 124 Wn.2d at 410; Vangor v. Munro, 115 Wn.2d 536, 543, 798
P.2d 1151 (1990) (per curiam). A court may order an executive official to

exercise his discretion where he has previously refused to do so, but a

court - cannot -control the manner. in -which the official. exercises .that. ..
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discretion. In re Personal Restraint of Dyer, 143 Wn.2d 384, 398, 20 P.3d
907 (2001); Eugster, 118 Wn. App.r at 405.

A writ of mandamus is not intended to be a tool through which a
petitioner can have this Court “usurp the authority of the coordinate
_ branches of government.” Walker, 124 Wn.2d at 410, Ip considering a
petition for a writ of mandamus, this Court should be especially careful
not to infringe on the historical and constitutional rights of a coordinate
branch of government. Id. at 407. The jurisdiction given to this Court
under article IV, section 4 to issue writs of mandamus to state officers
does not authorize it to assume general control or direction of official acts.
Id. Mandamus is limited to ministerial acts to avoid separation of powers
concetns. See id. at 410; Eugster, 118 Wn. App. at 405.

The Legislature has given the Secretary the primary responsibility
to carry out the constitutional mandate and statutory provisions facilitating
the People’s right to exercise the initiative. Sudduth v. Chapman, 88
Wn.2d 247, 254, 559 P.2d 1351 (1977); State ex rel. Case v. Superior
Court of Thurston County, 81 Wash. 623, 633-34, 143 P. 461 (1914).
There are less than a handful of circumstances in which RCW 29A.72
gives the courts any supervision over the manner of exercise of the power
of initiative. See State ex rel. Donohue v. Coe, 49 Wn.2d 410, 413-14,

302 P.2d 202 (1956). The Secretary is “the chief elections officer of the
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state.” Ruling on Original Action, No. 81857-6, p. 2 (July 29, 2008).
7 Thgse iﬁactors copnse! agginsti the issuance of a writ of mandamus with
respect to the initiative process except in limited and compelling
circumstances. See Washington State Labor Council, 149 Wn.2d at 54-55.

But in the specific context of the Secretary’s decision to accept and
file an initiative petition, the courts have no power to issue a writ of
mandamus. The Secretary’s decision to accept and file an initiative is a
discretionary action. Schrempp v. Munro, 116 Wn.2d 929, 937, 809 P.2d
1381 (1991); People ex. rel. Harris v. Hinkle, 130 Wash. 419, 429, 227 P.
861 (1924); see also Vangor, 115 Wn.2d at 543. RCW 29A.72.170 gives
the Secretary discretion to determine whether an initiative petition
substantially complies with the requirements of the statute. Schrempp,
116 Wn.2d at 937. That section also provides the Secretary with
discretion to file an initiative petition even where it does not substantially
comply with the requirements of the statute. See id. While CCCW may
not like the manner in which the Secretary chose to exercise his discretion,
there is no question that he exercised it here. This case is unlike State ex
rel. O'Connell v. Meyers, 51 Wn.2d 454, 319 P.2d 828 (1957), cited by
CCCW in their brief. The Secretary’s duties at issue in that case were
mandatory. See id. at 460. Because the Secretary’s decision here was

discretionary rather than ministerial, mandamus cannot issue.
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CCCW attempt to get around the obviously discretionary nature of
thg Secretary’s decision to accept and file I-1029 as an initiative to the
People by speciously asserting that RCW 29A.72.110 required him to
submit 1-1029 to the Legislature. Nothing in RCW 29A.72 requires the
Secretary to certify as an initiative to the Legislature a ballot measure its
sponsors proposed as an initiative to the People under RCW 29A.72.010,
and to which the Secretary assigned an initiative to the People serial
number under RCW 29A.72.040, because the signature petitions contain a
typographical error suggesting it is an initiative to the Legislature.4 RCW
29A.72 does not allow the Secretary to take such an action. Initiative
1029 is, and always has been, an initiative to the People. The Secretary
has neither the duty nor the authority to submit an initiative to the People
to the Legislature. CCCW are not entitled to a writ of mandamus.

In the alternative, CCCW request this Court issue a writ of
prohibition under article iv, section 4 of the Constitution. The issuance of
a writ of prohibition is a drastic measure. Kreidler v. Eikenberry, 111

Wn.2d 828, 838, 766 P.2d 438 (1989). It may issue only if where (1) a

“ In making this argument, CCCW also ignore that the 1-1029 petitions did not fully
comply with the specifications that are set forth in either 29A.72.110 or .120, just as in
Schrempp. For example, the 1-1029 petitions failed to contain the banner headline
specified in both sections., Furthermore, as set forth below, the petitions for 1-1029 also
contained considerable language inconsistent with an initiative-petition to.the Legislature..
Due to the lack of full compliance with either 29A.72.110 or 29A.72.120, the Secretary’s
decision to file and approve I-1029 was discretionary not mandatory. RCW 29A,72,170.
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court has taken action without jurisdiction; and (2) there is no plain
speedy, adequate remedy in the course of legal procedure. See id. If
either requirement is not met, a writ of prohibition cannot issue. Id.
While the superior courts may issue writs of prohibition against executive
or administrative acts under RCW 7,16.290, article IV, section 4 allows
this Court to issue writs of prohibition only against acts of a judicial or
quasi-judicial nature. Citizens Council Against Crime v. Bjork, 84 Wn.2d
891, 893-94, 529 P.2d 1072 (1975). The Supreme Court cannot issue a
writ of prohibition against an executive or administrative action under
article IV, section 4 no matter how illegal such an act may be. /d. at 894.°
The Secretary’s determination to accept and file an initiative
petition is an administrative act. Schrempp, 116 Wn.2d at 937. Itis not a
judicial or quasi-judicial act. For that reason alone, this Court cannot issue
a writ of prohibition. Moreover, the Secretary acted within his jurisdiction
in approving 1-1029 to appear on the November ballot. CCCW claim that
his decision was wrong on the merits, bﬁt that is a far cry from an

assertion that the Secretary lacked jurisdiction.

5 This Court granted a writ of prohibition against the Secretary in Andrews v. Munro, 102
Wn.2d 761, 689 P.2d 399 (1984), without mentioning Citizens Council Against Crime or
the limits on writs of prohibition that can be by this Court issued under art. iv, sec. 4. In

- Washington State Labor Council, this-Court clarified that its action in Andrews was
propetly viewed as a writ of mandamus to prevent the Secretary from performing a
mandatory duty. 149 Wn,2d at 54-56.
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This Court granted a writ of prohibition against the Secretary in
Harris v. Hinkle because it concluded he was attempting to engage in a
quasi-judicial action that exceeded his statutory authority. There the
Secretary decided to allow voters who had validly signed petitions to place
an initiative measure on the ballot to withdraw their signatures subsequent
to the filing of the petitions. Id. at 420. This Court conclued the statutory
framework governing statewide initiatives did not permit the Secretary to
allow a voter to withdraw his or her signature once an initiative petition
was filed. Id. at 435. Only a court has the power to order the amendment
of an initiative petition. A writ of prohibition was appropriate in Harris
because the Secretary was going to engage in a quasi-judicial act beyond
his jurisdiction. /d. at 429-30. That is not the case here.

IV. THE COURT SHOULD DECLINE TO EXERCISE ITS
INHERENT SUPERVISORY POWERS IN THIS CASE.

A. CCCW Lack Standing To Seek Review Of The
Secretary’s Decision Under Inherent Powers.

As noted above, the Secretary’s decision to accept and file an

initiative is an administrative act. Schrempp, 116 Wn.2d at 437.% In order

% One can question the characterization of the Secretary’s decision to accept and file the
signature petitions for an initiative measure as an “administrative” act subject to a writ of
review or certiorari under art. IV, § 4, rather than as an “executive” act subject only to a
writ of mandamus. Article III, section 1 of the Constitution establishes the Sccretary as a
‘high-level member of the Executive Department. - The Secretary’s duties arc defined in
section 17 of article III (“The Executive™). As shown in section III above, CCCW are not
entitled to a writ of mandamnus.
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to bring a court challenge to an administrative decision based on the

) judi qi ary’s inhergnt supervisory power of certiorari, a petitioner must have
standing. Wilson v. Nord, 23 Wn. App. 366, 373, 597 P.2d 914 (1979);
Bankhead v. City of Tacoma, 23 Wn. App. 631, 635, 597 P.2d 920 (1979);
Hough v. State Personnel Board, 28 Wn. App. 884, 888, 626 P.2d 1017
(1981); Foss v. Dep 't of Corrections, 82 Wn. App. 355, 362, 918 P.3d 521
(1996). The petitioner must show (1) the interest it seeks to protect is
arguably within the “zone of interests” to be pi‘otected or regulated by the
statute in question; and (2) injury in fact, e, that it will be specifically
and perceptibly harmed by the action at issue. Snohomish County
Property Rights Alliance v. Snohomish County, 76 Wn. App. 44, 52-53,
882 P.2d 707 (1994); Trepainier v. City of Everett, 64 Wn. App. 380, 382-
83, 824 P.2d 524 (1992).

To establish standing for certiorari, a petitioner must present
evidentiary facts that show a direct, adverse effect upon it if the court does
not exercise its extraordinary authority of review under inherent powers.
Snohomish County Property Rights Alliance, 76 Wn. App. at 53. Where a
petitioner alleges threatened injury, aé opposed to an existing injury, it
must show an immediate, concrete and specific injury to itself. /d,;
Trepainier, 64 Wn, App.-at 383. A conjectural or hypothetical injury is

insufficient to confer standing to seek review under inherent powers. Id.
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Having an “interest” in a matter is not the same as establishing an
“injury.’f Sge Reﬁred Public Emp(oyees Cpuncil of WA v. VCharfles,r 148
Wn.2d 602, 620, 62 P.3d 470 (2003). The presence of some violation of
law is not a sufficient basis for the court to exercise review under inherent
powers if the party lacks standing to challenge the violation. Bankhead,
23 Wn. App. at 635.

In Schrempp the courts assumed without deciding that the
opponents of an initiative have standing to challenge the Secretary’s
decision to accept and file initiative petitions on the ground they were not
in the form the law specifies, 116 Wn.2d at 931, 933. The Court did not
even begin to analyze whether the Schrempp petitioners had actually
demonstrated that (1) their interests fell within the “zone of interests” that
the statutory framework protects and (2) they would suffer a particularized
- “injury in fact” if the Court did not exercise its inherent review powers.
CCCW have not even attempted to make these showings.

Opponents of an initiative have no rights under the Constitution
except to campaign against the measure’s passage. Jd. at 935-36.
' Similarly, neither the petition form nor the procedures for the Secretary
filing a petition protect the interests of opponents to a proposed ballot
measure as such., This is illustrated by a statutory scheme that does not

allow an opponent, or any citizen other than the initiative sponsor, to
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appeal the Secretary’s decision to file an initiative signature petitions. Id.
qt 934; RCW 29A.72.120, & .170—.200. Ind¢ed, none of the provisions of
RCW 29A.72 give any specific rights to the opponents of an initiative.
Furthermore, there is no evidence that CCCW took advantage of the
process that RCW 29A.72 provides for citizens interested in a particular
initiative,. CCCW’s interests as opponents of 1-1029 are outside the “zone
of interests™ that the statutes in question are designed to protect.

In addition, CCCW cannot show an “injury in fact” from the
Secretary’s decision to submit 1-1029 to the voters in November. The
only “injury” that any of the Petitioners claim they will suffer from the
Secretary’s allegedly erroneous decision to put I-1029 on the ballot is the
expenditure of taxpayer funds in connection with the election. The only
Petitioners who claim this potential injury are Cynthia O’Neill and Ron
and Lois Ralph. Compare Petition at {f 20-21 with §f 17-18. Because
this is a threatened, as opposed to an existing, injury, these Petitioners
must show the alleged injury is specific to them. They have failed to do
so. Any financial “injury” these individuals might experience as a result
of the Secretary’s decision to place I-1029 on the ballot is no different
than the “injury” to every other taxpayer. A future generalized harm is

insufficient to establish an “injury in fact” for standing.
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None of the other “interests” CCCW assert they have in this matter
will be injured as a resultrof the Secretary’s certification of 1-1029 as an
initiative to the People and placement on the ballot. See Petition at §f 17-
21. None of the Petitioners claim they signed an 1-1029 petition thinking
it was an initiative to the Legislature rather than an initiative to the People.
It may well be that some of the Petitioners would be adversely affected if
the voters enact 1-1029 in November, See id. This case is not a challenge
to Initiative 1029. It is a challenge to the Secretary’s decision to put I-
1029 on the ballot. To obtain review of that decision from this Court
under inherent powers, CCCW must establish they have standing with
respect to that decision. They have failed to meet their burden.

B. CCCW Must Discharge a Heavy Burden to Obtain

Judicial Review of the Secretary’s Decision Under
Inherent Powers.

The scope of judicial review of an administrative decision under a
court’s inherent supervisory powers is quite narrow. Williams v. Seattle
School District No. 1, 97 Wn.2d 215, 221, 643 P.2d 426 (1982). The
judiciary will review the actions of an administrative agency only if its
conclusions may be said to be, as a matter of law, arbitrary, capricious or
contrary to law. Jd. (emphasis in original; internal citation omitted);

Schrempp, 116 Wn.2d at 936-97. Under this test, judicial review will
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seldom be granted and the agency action at issue will seldom be reversed.
Wilson v. Nord, 23 Wn. App. 366, 373, 597 P.2d 914 (1979).

The person seeking to overturn an agency decision on the basis
that it was arbitrary and capricious “must carry a heavy burden.” Pierce
County Sheriff v. Civil Service Comm’n for Sheriff’s Employees of Pierce
County, 98 Wn.2d 690, 695, 658 P.2d 648 (1983). An agency’s decision
will be deemed to have been arbitrary and capricious only when it was
“willfully unreasonable, without consideration, and in disregard of facts or
circumstances.” Kreidler v. Eikenberry, 111 Wn.2d 828, 837, 766 P.2d
438 (1989); Buell v. City of Bremerton, 80 Wn. 2d 518, 526, 495 P.2d
1358 (1972); Western Ports Transp., Inc., v. Employment Security Dep't,
110 Wn. App. 440, 450, 41 P.3d 510 (2002).

Where there is room for two opinions, agency action will not be
held to be arbitrary and capricious, as long as the decision was reached
honestly and upon due consideration of the facts. Buell, 80 Wn.2d at
526; State v. Ford, 110 Wn.2d 827, 830, 755 P.2d 806 (1988). Where an
agency has based its decision on conflicting or disputed evidence, its
deéision cannot be deemed to have been arbitrary and capricious. Saldin
Secur. Inc. v. Snohomish County, 134 Wn.2d 288, 297, 949 P.2d 370
(1998). A court cannot find a decision to be arbitrary and capricious

merely because the court would have reached a different conclusion given
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the same facts. 1d.; Buell, 80 Wn.2d at 526. An agency decision is
contrary law where it violates the rules that govern the exercise of its
discretion. Pierce County Sheriff, 98 Wn.2d at 694.
C. The Secretary’s Decision To Approve Initiative To The
People 1029 For Filing Was Not As A Matter Of Law
Arbitrary And Capricious Or Contrary to Law,

1. Schrempp Requires this Court to Defer to the
Secretary’s Placement of I-1029 on the Ballot.

The Legislature, rather than this Court, has primary responsibility
to facilitate operation of article 11, section 1(a) of the Constitution. State -
ex rel. Case v. Superior Court of Thurston Coun.ty, 81 Wash. 623, 633-34,
143 P. 461 (1914); Waremart Inc. v. Progressive Campaigns, Inc., 139
Wn.2d 623, 644-45, 989 P.2d 524 (1999) (Madsen, J., concurring). The
Legislature has in turn delegated that duty primarily to the Secretary.
Sudduth v. Chapman, 88 Wn.2d 247, 254, 559 P.2d 1351 (1977). Filed
initiative petitions are presumed valid, and the party challenging the
placement of an initiative on the ballot has the burden of proof. Jd. at 255
n.3. This presumption of validity entitles the proponents of an initiative
measure (o haﬁ it appear on the ballot even if the signed petitions are

technically deficient. See id. at 255; see also Case, 81 Wash. at 629-30.

7 Case involved the Secretary’s refusal to certify an initiative because the signature
- petitions failed to comply with the then-existing statutory specifications they (1)-contain
not more than 20 signature lines; and (2) be signed “in ink™ by a local voter registration
officer. Id. al 469-470. This Court held these statutory requirements were “directory”
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In Schrempp this Court declined to review under its inherent
- powers the Secretary’s decision to certify an initiative to the Legislature.
The signature petitions for the measure were technically deficient in that
they contained the statement “Initiative Petition for Submission to the
People.” 116 Wn.2d at 933. This Court held the initiative’s opponents
had failed to meet their burden of showing that the Secretary’s decision
was either contrary to law or arbitrary and capricious. The Secretary’s
determination was npt confrary to law because he was acting pursuant to a
grant of discretionary authority from the Legislature to make the very
decision at issue. The Secretary’s decision was not arbitrary and
capricious because his decision was not willful and unreasoning, without
consideration and in disregard of the facts or the circumstances. /d. at 938
(citing Kreidler v. Eikenberry, 111 Wn.2d 828, 837, 766 P.2d 438 (1989)).
This Court made it abundantly clear thgt its inherent powers did not allow
it to substitute its judgment for the Secretary’s. Id.

Schrempp controls this case. It completely disposes of any
argument that the Secretary acted contrary to law by approving 1-1029 for
placement on the ballot in November. As in Schrempp, here the Secretary

acted pursuant to his statutory authority under RCW 29A.72.170. The

rather than “mandatory” and the petitions could not be rejected for non-compliance with
them., Id.--Contra Thomson v. Wyoming In-Stream Flow Committee, 651 P.2d 778 (Wyo.
1982) (requiring Wyoming initiatives to strictly comply with all statutory specifications).
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Secretary based his decision to approve I-1029 for the ballot on the facts
and circumstances of this case. He reasoned the I-1029 petitions
contained most of the specifications set forth in RCW 29A.72.100 and
RCW 29A.72.120. He noted there was no evidence any Proponents had
described I-1029 to any signatories as an initiative to the Legislature. The
Secretary considered the fact that the Proponents’ media campaign for the
initiative made clear that it was intended for the November 2008 ballot.
He found there was no evidence any voters had signed I-1029 because
they believed they were signing an initiative to the Legislature rather than
one to the People.

CCCW have failed to meaningfully distinguish the Secretary’s
decision here from his decision in Schrempp. Both cases involved defects
in the form of the signature petitions.® In both cases the signature petitions
contained some verbiage in conflict with the true nature of the initiative
measure. As in Schrempp, the signature petitions for 1-1029 on their face
contained several indicia that weré consistent with the type of initiative the

proponents had filed. The petitions had “I-1029” in very large print in

¥ Neither this case nor Schrempp involves a decision by the Secretary to approve an
initiative petition that did not comply with the mandates established by ait. 11, § 1 of the
Constitution. The grounds for rejection of signature petitions set forth in subsection (1)
of RCW 29A.72.170 differ from grounds (2) and (3) in that those subsections concern
constitutional requirements, while (1) does not. A decision by the Secretary to approve
signature petitions that failed to comply with either ground (2) or (3) in RCW 20A.72.170
would present very different considerations than this case or Schrempp.
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several places. By definition, an initiative numbered “I-1029” had to be
an initiative to the People ;ather than one to rthe Legislature. The petitions
stated that the due date for signatures was June 25, 2008, slightly more
than four months before the November 2008 general election.

The text of the 1-1029 expressly stated it was a “2008 initiative.”
Initiative § 21, ASF Ex. M at p. 3. If I-1029 had been an initiative to the
Legislature, it would have been a “2009 initiative” since the Legislature
will not meet again until 2009. In numerous places the initiative requires
the Department of Health to adopt implementing rules by August 1, 2009.
See Initiative §§ 3, 4(4), 5(7), 5(8), 6(6), 7(7), 8(4), 9(6), 9(7), 11, 12(5),
13(6), ASF Ex. M at pp 2-3. Compliance with these deadlines would be
well nigh impossible if the timetable for initiatives to the Legislature were
followed. This further demonstrates that voters who actually read the
signature petitions for I-1029 would have understood they were signing a
petition that would place the measure on the November 2008 ballot.

CCCW claim the Secretary should have ignored every fact about I-
1029 except the erroneous verbiage that appeared in small print on one
page of the signature petitions. They argue voters would have solely
relied upon this less than obvious language and could not have be}ieved
they were signing a petition for an initiative to the People. CCCW make

this argument by postulating a hypothetical voter who understands only
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some but not all of the differences between an initiative to the People and
an initiative to the Legislature. CCCW canﬁnot hav¢ it both ways. If this
Court assumes that voters would understand the difference between an
initiative to the People and one to the Legislature, then it must assume
voters who are fully informed of all of the differences. A truly informed
voter would have understood from 1-1029’s number, the due date for the
signature petitions, and its identification as a “2008 initiative” that it was
an initiative to the People reé,ardless of the incorrect language that
appeared in one place on the signature petition.

Schrempp holds that where the signature petitions for an initiative
contain some indicia the initiative measure of the type the proponents have
filed, the Secretary’s decision to place the initiative on the ballot is not
subject to inherent review by a court. Just like the signature petitions at
issue in Schrempp, the petitions for I-1029 contained more indications the
initiative was of the type the proponents had actually filed than erroneous
contraindications. However, neither RCW 29A.72.170 nor Schrempp
purports to confine the Secretary discretion to an examination of the four
corners of the signature petitions for the measure. The Legislature
empowered the Secretary to evaluate all of the facts and circumstances in

deciding whether to permit an initiative measure to appear on the ballot.

The Secretary did just that in approving 1-1029.
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CCCW have not shown that even one v§ter signed 1-1029 because
he or she thought it was an initiative to the Legislature rather an initiative
to the People, let alone a number sufficient to invalidate the signature
petitions. There have been over 1000 proposed initiatives to the People.
There have been only about 400 to the Legislature. People are generally
more familiar with initiatives to the People. The signature petitions have
the words “BALLOT TITLE” and “BALLOT MEASURE SUMMARY”
in large type, much larger than the spurious references to the “legislature.”
Many voters might well assume signing a petition for an “initiative”
means an initiative that will be voted on in the next general election.
Moreover, the signature gathers for 1-1029 informed voters that signing
the petitions would put the measure on the ballot. The signature gathers
never mentioned anything about sending the measure to the Legislature. If
the erroneous references to the “legislature” in small print on the 1-1029
petitions had caused a significant number of voters to sign something they
did not intend, CCCW should have been able to adduce such evidence. In
approving 1-1029 for the ballot, the Secretary expressly relied on the
absence of any evidence that voters signed the petitions based on a
mistaken belief that it was an initiative to the Legislature.

CCCW essentially argue the Secretary should have concluded the

voters who signed the petitions for 1-1029 did not understand what they
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signing. This Court has heard and rejected similar arguments before. In
Edwards v. Hutchinson, 7178 Wash. 580, 35 P.2d 90 (1934), an initiative
opponent challenged the Secretary’s decision to file an initiative based
upon the claim that

corrupt and fraudulent practices have been indulged in

pursuant to a conspiracy by the proponents of the initiative

measure, by means of which they have deceived and
deluded many persons into signing the petition without

their knowing the nature of the proposed measure.

178 Wash. at 581. Like CCCW here, the petitioner in Edwards sought to
remedy the alleged fraud on the voters by a challenge to the Secretary’s
decision to file the signature petitions. Recognizing that the Secretary’s
decision was not subject to appeal, the initiative opponent sought to
invoke the extraordinary equitable power of the court to enjoin the
canvassing of the signatures and the certifying of the measure to prevent
a fraud on the voters from occurring. Zd. at 582-84.

This Court held that “we see no possibility of granting the desired
relief without disregarding all precedent and usurping political powers
which have never been granted to or assumed by the courts.” Id. at 584,
Refusing to entertain the petition, the Court held that “[m]anifestly, the
courts cannot undertake to set aside elections or to interfere with the

action of electors upon the theory that some one has been deceived.” Id.

at 585. The factors militating against overturning of the Secretary’s
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decision to send the initiative measure to the ballot are even stronger here
than in Edwards. There is no evidence here that any voters were
“deceived” and, unlike in Edwards, the circumstances that CCCW
speculate could have “deceived” some voters into signing something they
did not understand were inédvertent rather than intentional.

2. The Strong Public Policy in Favor of Voting
Supports the Secretary’s Decision in this Case.

This Court should give substantial deference to the Secretary’s
decision that the public interest is served by allowing 1-1029 to appear on
the November ballot. See Washington Independent Telephone Ass’n v.
Washington Utilities & Transp. Comm'n, 110 Wn, App. 498, 516, 41 P.3d
1212 (2002). The Secretary is “the chief elections officer of the state.”
Ruling on Original Action, No. 81857-6, p. 2 (July 29, 2008). He
determined the most prudent course for the public interest in this case
would be to submit 1-1029 to the voters in November 2008 ballot and let
them decide whether to enact the measure. CCCW claim the references to
the “legislature” on the 1-1029 signature petitions renders them an
unreliable measure of popular support for the initiative to be placed on the
ballot this year. The Secretary properly recognized the best way to
measure the true level of popular support for 1-1029 is by letting the

People vote on it. Two other initiatives have been certified for the
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November ballot. While there will be some marginal financial cost to
having three initiatives on the ballot rather than two, the social costs of
denying the People the opportunity to vote on I-1029 are far greater.
CCCW vainly attempt to analogize the present situation to a
“subject in title” case arising under article II, section 19, or a case
involving article II, section 37’s requirement that amendatory legislation
idenfify the statutes it amends. CCCW ignore the fundamental distinction
between a voter’s decision that a ballot measure should be enacted into
law and a voter’s decision to sign a petition placing a measure on the
ballot. Both are important steps in the electoral process. The requisite
level of popular support necessary for each step to succeed are very
different because the consequences of the two decisions are vastly
different. State ballot measures must be approved by at least 50% of the
voters plus one to become law. An initiative will qualify for the ballot if
only 8% of the number of voters whorcast ballots in the most recent
gubernatorial election sign a petition. Art. II, sec. 1{a); RCW 29A.72.150,
The Constitution sets such a low threshold of popular support for
placing a measure on the ballot because we have a strong public policy
encouraging the submission of proposed initiative measures to People. By
setting the ballot threshold at only 8%, the Constitution encourages

statewide votes on measures that do not enjoy the support of a majority of
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Washingtonians and will never become law. Both the Constitution and
7 RCW 29A.72 “place a thumb on the scale” qf holding an election for a
proposed initiative measure with only limited popular support, even when
that election might involve what turns out to be the unnecessary
expenditure of taxpayer funds. By contrast, there is no public policy in
favor of the enactment of a particular initiative by voters. Article Ii,
section 19 and article II, section 37 ensure that no initiative measure is
enacted unless it actually has the support of a majority of Washington
voters. Those constitutional provisions have no application to the
preliminary question whether voters will have the opportunity to cast their
ballots at all.

This case is far removed from Convention Ctr. Referendum Comm.
v. District of Columbia Bd. of Elections & Ethics, 441 A.2d 8389 (D.C.
1981). There, the proponents of an initiative revised the substance of the
measure after the circulation of the signature petitions to voters because a
subsequent court ruling had declared the measure as originally written to
be beyond the scope of the initiative power. Id. at 900 (plurality opinion).
Three of the nine judges on the D.C. Court of Appeals concluded under
the particular facts of the case the post-circulation revisions to the
initiative measure were improper, but under other circumstances might be

allowed. Id. at 901 & n. 21. Four jﬁdgeé wbﬁid lruiavewallowed the
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initiative to go to ballot despite the substantive revisions following the
filing of the signature petitions. See id. at 921 (dissenting opinion). (Two
judges did not reach that issue.).

In contrast to Convention Center Referendum Committee, the
substantive initiative measure that will be before the voters in November
is exactly the same as the initiative measure that appeared on the signature
petitions for I-1029. No one has rewritten 1-1029 itself. Cf 441 A.2d at
901. The issue in this case is whether an inadvertent error on the signature
petitions which, when taken out of context, indicated I-1029 might be a
different form of initiative measure than it actually was should preclude
the People from having an opportunity to consider the initiative measure at
the next general election. The difference between this case and
Convention Center Referendum Committee is the distinction between
“form” and “substance.” See Washington Citizens Action of WA v. State,
162 Wn.2d 142, 157 n. 3; 171 P.3d 486 (2007) (substantive changes to the
text of an initiative not allowed after signatures have been submitted to the
Secretary); Save Our State Park v. Hordyk, 71 Wn App. 84, 92, 856 P.2d
734 (1993) (“the term “proper form” cannot be construed to mean ‘proper
substance™).

CCCW claim that upholding the decision of the Secretary

approving 1-1029 for the Novembef Béllot will give inirtiativ»er propoﬁcnts 7
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an incentive to “hedge their bets” by filing an initiative in one form but
circulatir;g petitions for the other form. This argument is not well-taken.
Regardless of the Court’s decision here, the Secretary will retain the
discretion to reject future initiatives where the circumstances indicate the
variances between the language of the filed measure and the circulated
signature petitions were a tactical maneuver as opposed to the innocent
error that occurred in this case. Initiative proponents who undertake such
gamesmanship will do so at their peril.

Rousso v. Meyers, 64 Wn.2d 53, 60, 390 P.2d 557 (1964), rejected
an argument similar to the one CCCW make here. There, the signature
petitions for an initiative were stolen from the Secretary’s office before he
could perform the statutorily mandated canvass of signatures. Both parties
argued that a decision in favor of the other party would create an incentive
for the future theft of initiative petitions. /d. at 58. This Court refused to
countenance such an argument, and instead upheld the decision of the
Secretary to place the measure on the ballot based on the facts and
circumstances of the case before him. The Court should do the same here.

In sum, CCCW have utterly failed to meet their burden of proof
the Secretary’s decision to approve 1-1029 for the November ballot was

arbitrary and capricious or contrary to law.
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V. THIS COURT SHOULD NOT ORDER THE SECRETARY
TO CERTIFY INITIATIVE TO THE PEOPLE 1029 TO THE
LEGISLATURE.

CCCW ask this Court to overturn the Secretary’s submission of I-
1029 to the voters in November and to order him to certify the initiative
to the Legislature instead. CCCW cite no authority even suggesting
someone other an initiative’s proponents has the right to choose whether
a proposed initiative will be in the form of one to the People or one to the
Legislature, RCW 29A.72.010 gives the sponsors of an initiative the
exclusive right to decide that. By law, the Secretary assigns a filed
initiative its serial number based on the sponsors’ election between
submitting an initiative to the People and an initiative to the Legislature.
RCW 29A.72.040. Even after hundreds of thousands of voters have
signed petitions for an initiative measure, by law it is the sponsors who
still control the initiative. See RCW 29A.72.150. CCCW’S attempt to
highjack control of 1-1029 away from Proponents is unprecedented in
almost a century of Washington initiative jurisprudence.

The Secretary properly recognized that 1-1029 is and always has
been an initiative to the People, not an initiative to the Legislature,
regardless of the erroneous verbiage on the signature petitions. The
Secretary has not made a determination the signature petitions for I-1029

substantially comply with the specifications for an initiative to Legislature
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under RCW 29A.72.110. Proponents have spent approximately $600,000
on gathering signatures for 1-1029 and on an initiative campaign to place
1-1029 on the ballot this November, That campaign succeeded. More
than 318,000 people signed the 1-1029 petitions. Proponents have turned
their efforts to educating the voters of Washington that 1-1029 should be
approved. To frustrate the enactment of 1-1029, CCCW asks this Court to
remove 1-1029 from the ballot and send it to the Legislature. This
stratagem could delay enactment of I-1029 by a full year.

The text of the 1-1029 expressly states it is a “2008 initiative.”
Initiative § 21. The voters who signed the petitions for the initiative did
not intend for the 1-1029 to be a “2009 initiative.” Both the proponents of
1-1029 and those who signed the petitions for it intended the measure take
effect in 2008, and in numerous places the initiative requires the
Department of Health to adopt implementing rules by August 1, 2009. See
Initiative §§ 3, 4(4), 5(7), 5(8), 6(6), 7(7), 8(4), 9(6), 9(7), 11, 12(5),
13(6). The November 2008 election is the only general election before
August 1, 2009. The inevitable delay that would result from a certification
of the initiative to the Legislature would frustrate the intentions of both the
initiative’s sponsors and supporters. Such a long delay “would, in effect,
constitute a fraud upon the electors” who expected prompt action,

Bremerton Municipal League v. City of Bremerton, 13 Wn.2d 238, 245,
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124 P.2d 798 (1942), and deprive the sponsors and supporters of the

initiative of their constitutional rights. This Court should not order the

Secretary to certify I-1029 as an initiative to the Legislature.

CONCLUSION

This Court should deny CCCW’s request for extraordinary

review, uphold the decision of the Secretary placing 1-1029 on the

November ballot, and dismiss the petition with prejudice.

RESPECTFULLY SUBMITTED this 22™ day of AUGUST, 2008.

/
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Knoll D, Lowney, WSBA # 234'57
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Michael C. Subit, WSBA #2918
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People for Safe Quality Care
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E S ecreta ry O f St ate Olympia, WA 98504-0229

SAM REEID

st inerten ELECTIONS DIVISION
wsrengion 620 Union Avenue SE » PO Box 40229

Tel: 360.902.4180
fFax: 360.664.4619

www.secsiate. wa.gov/elactions

CERTIFICATION OF INITIATIVE TO THE PEOPLE 1029

Pursuant to Article 1, Section 1 of the Washington State Constitution, RCW
29A.72.230, and WAC 434-379-010, the Office of the Secretary of State has
caused the signatures submitted in support of Initiative to the Pecple 1029 to be
examined in the following manner:

1) It was determined that 318,047 signatures were submitted by the
sponsors of the initiative. A random sample of 9,706 signatures was taken from

those submitted;

2) Each sampled signature was examined to determine if the signer was a
registered voter of the state, if the signature was reasonably similar to the one
appearing on the record of that voter, and if the same signature appeared more
than once in the sample. We found 8,452 valid signatures, 1,243 signatures that
were invalid due to non-registration or improper form, and 11 pairs of duplicated
sighatures in the sample;

3) We calculated an afiowance for the chance error of sampling (53 ) by
multiplying the square root of the number of invalid signatures by 1.5;

4) We estimated the upper limit of the number of signatures on the
initiative petition which were invalid (42,464 ) by dividing the sum of the number
of invalid signatures in the sample and allowance for the chance of error of
sampling by the sampling ratio;

5) We determined the maximum allowable number of pairs of signatures
on the petition (50,703 ) by subtracting the sum of the number of signatures
required by Article I, section 1 of the Washington State Constitution (224,880 )
and the estimate of the upper limit of the number of invalid signatures on the
petition from the number of signatures submitted;

8) We determined the expected number of pairs of sighatures in the

sample (47 ) by multiplying the square of the sampling ratio by the maximum
allowable number of pairs of signatures on the initiative petition,



7) We determined the acceptable number of pairs of signatures in the
sample (36 ) by subtracting 1.65 times the square root of the expected number

of pairs of signatures in the sample; and

8) Since the number of pairs of signatures in the sample is less than the
acceptable number of pairs of signatures in the sample, | hereby declare
Initiative to the People 1029 to be sufficient.

IN WITNESS WHEREOF, | have hereunto
set my hand and affixed the Seal of the
State of Washington this 13th day of
August, 2008.

Secretary of State
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I, Nathasja Skorupa, hereby declare the following under penalty of
perjury under the laws of the State of Washington.

1. I am the Coordinator for Leadership Development and
Member Mobilization for SEIU Healthcare 775 NW. During much of the
petition drive on Initiative 1029, my responsibilities included organizing
volunteer and member signature gathering on the I-1029 petition. In so
doing, our union was providing support to rﬂember Linda Lee and the
approximately 85% of our membership that supports Initiative 1029.

2. Our signature gathering campaign was carried out by a
well organized team of volunteers and professionals. Every signature
gatherer understood that I-1029 was an initiative to the people and that we
were working to place the measure on the ballot in November 2008.

3. No signature gatherer was ever told that 1-1029 was an
initiative to the Legislature. I never heard any reference to an initiative to
the Legislature until after the signature gathering campaign was over,
when [ learned about the typographical error in the petition.

4. While our “rap” to voters largely focused on the merits of
the initiative, we would often tell voters that the measure was going to the
voters. This would happen when someone hesitated in signing the

petition or if someone asked about the process.



S. Voters often decided to sign the petition after we explained
to them that their signature would place the measure on the ballot.
Moreover, we trained our signature gatherers to explain that we were
using the initiative process because the legislative process had not worked
to deliver needed reform and that we could not wait any longer. I was
asked to compile séme of this training material, when the typographical
error was brought to our attention, and it was sent to Secretary of State
Reed so that he could see that we were telling voters that we were using
the initiative process to take the issue to the voters because the legislature
failed to act. Attachment A.

6. Over the course of our signature gathering campaign, we
collected over 318,000 signatures. In collecting those signatures, we
spoke to many more voters than that. Yet, to my knowledge, nobody ever
brought the petition’s error to our attention. I know that I never read or

discussed the boilerplate petitioning language during the petition drive.
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Stated under oath this 20th day of August, 2008, in Seattle

- Washington.

Nathasja Skorup
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Attachment A



[-1029: The Quality Long-Term Care Initiative
Petitioning Rap and Tatking Points

Opening Sentence (to get people to stop):

Sign here 1o protect seniors/Help protect seniors
Sign here for quality care for seniors/help ensure quality care for seniors

You know, to be a hairdresser you have to be certified with 1000 hours of training. But to
provide care to a vulnerable senior with alzheimers or dementia you need little or no
training at alf. This initiative requires caregivers 10 be certified with improved training
and a federal background check.

Vulnerable seniors and people with disability deserve to be able to get quality care in

their homes and communities. But right now caregivers have to get little or no training,
and many don’t even need to pass a federal criminal background check. This initiative
will ensure high standards and protect seniors.

Additional Information (mostly to respond to questions)

L]

[nitiative specifics: The initiative will require home care workers Lo get 75 hours of
training — the same standard the federal government sets for nursing home waorkers. It
also requires caregivers to pass a certification test and a federal criminal background
check. It doesn’t apply to hospitals or nursing homes which already have high standards,
but to in-home care, adult family homes, and boarding homes which have low or no
training standards.

Who supports/opposcs: We're just now starting the campaign, but similar legislation in

Olympia was backed by Alzheimers Association, the Long-Term Care Ombudsman, the
ARC, and major home care agencies. It was opposed by some for-profit boarding home
and adult family home companies.

Cost: The state hasn't costed it out yet but a similar version in the legislature was
estimated to cost the state about $15 million a year, Since it's Medicaid funding the
Federal Government will automatically match whatever the state spends.

Why an initiative; We’ve gone to the legislature twice to pass the legislation, and there

was even a task force of legislators, state agencies, and advocates that proposed similar

legislation, but special interests stopped it from passing. As the senior population grows
and more people need care, we really need to build a well-training workforce (o care for
them, so we don't think we can afford (o keep waiting.
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I, Adam Glickman, hereby declare and state as follows based on
my personal knowledge:

1. I am Vice President and Director of Public Affairs for
SEIU Healthcare 775 NW. The mission of SEIU Healthcare 775 NW is
to unite the strength of all long term care workers, to improve the lives of
working people and lead the way to a more just and.humane world. In
Washington, public funds, including Medicaid, comprise a majority of the
money dedicated to providing long term care.

2. I have been very involved in our union’s work with its
members to pass reform to improve long term care in Washington. In
particular, I have been working with union members, including Linda
Lee, and with People for Safe Quality Care to enact reform through either
the legislative or the initiative process. I have supervised and am
knowledgeable of the efforts to pass reform through the Legislature and
then, when that was unsuccessful, in our effort to qualify for the ballot
and pass an initiative to the People.

3. During the 2007 and 2008 legislative sessions we lobbied
the Legislature for needed reforms. We fully intended to proceed to the

ballot if we could not timely obtain legislation. In 2007 we began to



gather signatures for 1-973, but withdrew the initiative after the Governor
signed HB 2284 which established a workgroup to study training reforms.

4, In late 2007 and early 2008, we began testing concepts and
language for initiatives. These initiatives were filed by a union member
who listed the Union’s address as her contact information. We submitted
our various proposals to the Secretary of State as separate initiatives.
This is a common practice for initiative proponents. Our proposals varied
as to training requirements, implementation timelines, and exemptions.

5. We did not proceed with signature gathering efforts for
any of the initiative measures that we filed in late 2007 or early 2008,
prior to Initiativé 1029.

6. On the day before the 2008 legislative session ended, we
assisted Linda Lee in submitting what became I-1029 to the Secretary of
State. She deliberately designated the measure as an “initiative to the
People.” Ms. Lee listed the Union’s address as her contact information
and I delivered the initiative for her to the Secretary of State.

7. The proponents of 1-1029 made a deliberate decision not
to gather signatures for an initiative to the Legislature and to move

forward only on Initiative 1029 to the People.



8. We took the steps necessary to move the Initiative 1029
campaign forward. Judy Krebs, General Counsel for SEIU Healthcare
775 N'W, was the chief point of contact with the Secretary of State for the
proponents of 1-1029. She corresponded with the Secretary’s office
regarding the Code Reviser’s suggested changes, and the ballot title and
summary for the initiative.

9. The proponents for [-1029 hired an outside consulting firm
to prepare the petition and told them to prepare a petition for an initiative
the People for the November 2008 ballot. Upon receiving the draft
petition from them, an employee of our Union carefully proofread the text
of the initiative printed on the petition.

10.  Unfortunately, nobody proofread the boilerplate language
on the petition and none of us recognized that our consultant had
mistakenly inserted the phrase referring to submission of the measure to
the Legislature. We printed and circulated the petitions with this
undiscovered error.

11, 1-1029’s proponents did not deliberately put erroneous
petitioning language mentioning the Legislature into the signature
petitions or allow such language to be put in the petitions. We were not

trying to play the system as the opponents of [-1029 suggest. Our -



consultants simply made an error and nobody noticed it until the petition
drive was over.

12.  We collected signatures for I-1029 in two teams. We had
volunteers and union members collecting signatures and we hired a
professional signature gathering firm. Everyone involved knew this was
an initiative to the People and that the signatures we were collecting
would place I-1029 on the ballot in November, 2008.

13.  From the beginning of the process to this day, we have
always intended I-1029 to be an initiative to the People and our campaign
has always been truthful of our intentions. We never intended to deceive
people and we would have no incentive to do so.

14.  For example, we have made a major push to gain
endorsements from organizations and individuals. Each endorsement
form asked the endorser to pledge to “Gather ___ signatures to qualify I-
1029 for the ballot.” See Exhibit A.

15. We sent out press releases and had media communications
that always indicated we intended to have I-1029 appear on the November
2008 ballot. For example, on June 25 we sent a press release to various
outlets throughout the state, stating “Citizens have been collecting

~ signatures for weeks, aiming towards a July 3 deadline to get the measure



on the November ballot.” See Exhibit B, page 2. This was before we had
learned about the error in the petition.

16.  Our materials consistently described the legislative
inaction that required us to take our proposal to the People. This was
discussed with voters, in our endorsement requests, in our communication
with editorial boards, and in our factsheets. See Exhibits C-F.

17.  Media reports on [-1029, described it as an initiative to the
People heading towards the ballot. See Exhibit G.

18.  On April 22, our campaign placed an Opinion Editorial in
the Seattle Post-Intelligencer. Exhibit H.

19. Prior to the end of the petition drive, I had never heard of
the error in the petition and I had never heard any suggestion that 1-1029
should be sent to the Legislature. [ was intimately involved in the petition
drive and I would have heard if this issue had been raised by anyone. To
my knowledge, nobody affiliated with the campaign noticed the error
until it was brought to the Secretary of State’s attention at tﬁe conclusion
of the signature petition drive.

20. Sending 1-1029 to the Legislature, as the Petitioners in this
case have requested, would be disastrous to our campaign. We have

spent well over $600,000 securing our place on the November ballot and



0872272008 01:02 FAX

2538153701 SEIU 775

.08/22/2008 10:31 FAX 206 682 0401 FRANK FREED

beginning the campaign, Our campaign to pass [-1029 in November is
well underway. We have hired staff and consultants, conducted public
opinion polling, and developed a campaign strategy geared towards the
2008 general election ballot. All of this work would be wasted if the
Court prevents the People from voting on I-1029 this November.

21.  We have made a good faith effort to utilize the initiative

process and our political opponents should make their case to the voters,

not dwell on a technical error,

22.  The attached Exhibits A-H are true and correct copies of

the original documents.

I declare under penalty of perjury that the foregoing is true and

correct to the best of my knowledge.

()l l2fo s

Ada Glickman - Dated

0027002
@008



Initiative 1029: Safe, Quality Care For Seniors
and People with Disabilities

Yes! [endorse [- 1029, the quality long-term care initiative for background cheeks,
certification, and improved training for home and community based long-term care workers.

Signature:

r.! Individual endorsement

.4 Organizational endorscment

Name:

Organization:

Title:

Address:

City/State/Zip:

Phone:

Email:

Here's how I (or my organization) can help pass [-1029:
L_f Educate my members through newsletter, email list, or other means (size: )

F
[
i

L Be a public spokesperson for [-1029

Jl Gather signatures (o quality I-1029 for the ballot.

t ~ . v . .
I Make a financial contribution of $

i) ’w/\



SBEFE, QUALITY CRRE FOR SENIORS

For Immediate Release
Contact: Jeff Parsons
Yes on 1029
Phone: (888) 224-3851

Citizens push initiative for
greater training,

tighter background checks of
homecare workers

Concerned about caring and protecting the elderly and those who
can‘t care for themselves, a statewide citizens group is in their
final push to collect signatures for Initiative 1029, which will
set higher training standards and tough federal background checks
for homecare workers.

“Our seniors deserve safe, quality care, * said Louise Ryan,

Long term Care Ombudsman of Washington. “aAs it stands now, you
need more training to be a beautician or a dog masseuse than a
care worker. That’'s just wrong. "

Initiative 1029 would raise the training level for the vast
majority of homecare workers to 75 hours from the present 34
hours. By comparison, a hairdresser must have 1,000 hours of
training and even a dog nmasseuse needs 300 hours of training.
The initiative would also require homecare workers to go through
a federal background check to protect patients from predators
that prey on the elderly by moving from state to state.

“Tt is only reasonable to regquire federal background checks.

These workers are entrusted with caring for the most vulnerable :
of members of our community, “ said former Senior Deputy ‘
Prosecutor Timothy Leary. “In this age of mobility, state-only
screening is wholly insufficient. We need to require the federal
background checks so that someone does not slip through the
cracks.

Under Tnitiacive 1029, starting in 2010 homecare workers would be
required to have at least 75 hours of training and pass an IBI
criminal background check. The training ls consistent with the
federal standard for Certified Nursing Assistants in a nursing
home. The ballot measure also provides for enhanced, eclective
training after 2011 to expand homecare worker’s skills and
establish an apprenticeship program.

Paid for by People for Safe, Quality Care » PO, Box 9100 « Scattle, WA 98109 » wiww.yeson1029.0rg



The initiative does not reguire certification for state paid
long-term care workers who are hired to care for a son, daughter,
or parent or who are hired on an intermittent basis.

“Our seniors and those with disabilities that depend upon care
by others deserve hetter, ” said Nancy Dapper, Executive Director
of the Washington Alzheimers Assocliation of Western and Central
Washington. “Initiative 1029 makes sure we care and protect our
seniors and disabled. It is the decent and just thing to do. “

Backers of the initiative include the Washington State Long-Term
Care Ombudsman, Alzheimer’'s Asgociation of Western and Central
WA, Resident Councils of WA, Washington State Fraternal Ovxder of
Police, and Washington Association of Churches,

| Citizens have been collecting signatures for weeks, aiming toward
- a July 3 deadline to get the measure on the Novenber ballot.

.- 30 --

Paid for by People for Sale, Quality Care « PO. Box 9100 » Seattle, WA 98109 « wiwvw.yeson102%.0cg



[-1029: The Quality Long-Term Care Initiative
Petitioning Rap and Talking Points

S

Opening Sentence (1o get people to stop):

Rap

Sign here to protect seniors/Help protect seniors
Sign here {or quality care for seniors/help ensure quality care for seniors

You know, to be a hairdresser you have to be certified with 1000 hours of training. But 10
provide care Lo a vulnerable senior with alzheimers or dementia you need fittle or no
training at all. This initiative requires caregivers 1o be certificd with improved training
and a federal background check.

Vulnerable seniors and people with disability deserve to be able 1o get quality care in
their homes and communities. But vight now carcgivers have to get little or no training,
and many don't even need to pass a federal criminal background check. This initiative
will ensure high standards and protect seniors,

Additional Information (imostly to respond to questions)

Initiative specifics: The initiative will require home care workers to get 75 hours of
training - the same standard the federal government sets for nursing home workers. It
also requires caregivers to pass a certification test and a federal criminal background
check. [t doesn’t apply Lo hospitals or nursing homes which already have high standards,
but to in-home care, adult family homes. and boarding homes which have low or no
training standards.

Who supports/opposes: We're just now starting the campaign, but similar legislation in

Olympia was backed by Alzheimers Association, the Long-Term Care Ombudsman, the
ARC, and major home care agencies. It was opposed by some for-profit boarding home
and adult family home companies.

Cost: The state hasn't costed it out yet but a similar version in the legislature was
estimated to cost the state about $15 miltion a year, Since it’s Medicaid funding the
Federal Government will automatically match whatever the state spends.

Why an initiative: We’ve gone to the legislature twice to pass the legislation, and there

-was even a task foree of legislators, state agencies, and advocates that proposed similar

legislation, but special interests stopped it from passing. As the senior population grows
and more people need care, we really nced to build a well-training workforce to care for
them, so we don’t think we can afford to keep waiting,

rir G
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May 30, 2008

Name
Address
City, State Zip

Dear First Name:

We are writing (o encourage you to join with us to endorse Iniriatve 1029, which establishes
certification, improved teaining, and improved criminal background checks for home and community-
based long-term care workers.

What’s wrong with this picture: In Washington, hairdressers need 1,000 hours of
training and dog masseurs need 350 hours. But Washington’s long-term care workers,
on the other hand, need only 34 hours of training.

Long-term care touches the lives of every Washingtonian. Thousands of seniors and people with
disabilitics in our state teceive care today. And even thousands more will need care over the nexr few

decades as our senior population grows.

Our state made thoughtful decisions more than a decade ago o shift long-term care resources into more
cost effective home and community based service settings.  \s a result, seniors and people with
disabilitics - who in most states would be in a nursing home - are receiving long-term carce in their own
homes, adulr family homes, or other community-based settings.

Yet, there is still a lot of room for improvement — especially in the area of long-term care workers
rraining. Long-term care workers include home care aides and other direct care workers who make it
possible for seniors and people with disabilities to receive care in the community,

Long-term care workets complete only 34 hours of training. That’s less than half the waining required of
workers who provide very similar care in nursing homes. This is especially bewildering when vou
consider that often the care 1s provided without an on-site nupse or supervisor.

‘There s also a major loophole in the criminal background check system that allows people whao have
committed disqualifying crimes in other states (like tape) to move o Washington, wait a few years, and
then work as a cacegiver for vulnerable seniors and people with disabilities.

In 2007 Governor Christine Gregoire signed legislaton establishing a 1ong-Term Care Workes Training
Workgroup. Charged with evalvating and making recommendations on new trining standards for long-



term cate workers, the workgroup included employer, consamet, long-term care worker, and public

])()]iC_\' represen tatises.

After months of study and deliberation, the Workgroup concluded thar the corrent 34 hour training
stancrd for long-term care workers was insufficicat. .\ majonry of Workgroup members
recommended an 85 hour training and certification standard for Jong-term care workers. This
recommendarion would requise long-term care workers to have the same level of rraining as workers in

nursing homes.

Lt should have been casy tor the legislature to act on the Workgroup's tecommendarion. "The Governor
strongly supported a compromise that would have improved raining and made a personal appeal ro get

a hill enacted this session. \dvocates for seniors and peaple with disabilitics, woskers, emplovers, and
( solicy makers supported the Governos’s compromise legislation. Yer, the fegislature failed to acr. This

ourcome is simply not acceprable,

T'hat’s why advocares, workers, and providers have joined together to sapport 1-1029 - based on that
compromise legislation. Enclosed is additonal information about the initarive. Bur the basies of the

measure are;

o Requiring 75-houts of training and certification for home and community based long-term care
workers, ncludmg home care workers, adulr family home workers, and boarding home workers.

@ Requiring a federal criminal background check for all acw long-term care workers.

o L'he initiative includes exemptions for people who cate for immediate family members and for
ntermittent workers who work only a small number of hours 2 month.

linclosed is also an endorsement form and teturn envelope, We encourage you to join with us in
endorsing the initiative and helping to ensure qualine care for seniorsand people with disabilities.

Sincerely,

e 4,
T #
¢ pee A

Louise Ryan
Washington State Long-Term Care Ombudsman

%W 9 0(9”‘7/7;4,.4__”._-‘

Nancy Dapper .
lixecutive Divector, Washington State \lzheimers Association

/ " e B
‘ sl ' 4 ;/
/\ '/ ’//(I'[j/ 0 ,/ s /l{ b

Hilke Faber
Advaocacy Ditector, Residents” Council of Washiagton

8 Dot ol 27 . {Eﬁ»ﬁéﬂ

Dawid Rolf
President, SEIU Flealtheare 775NW - The long-term care workers union

Paid for by People for Safe, Quality Care « PO Box 9100, Scattle, WA 98109 » www.yesonl029.0rg



Dear editorial page editor:

We want to introduce you to Initiative 1029, which establishes certification, improved
raining, and tougher criminal background checks for home and community-bascd long-
ferm care workers,

Consider this: In Washington, hairdressers need 1,000 hours of training and dog
masseurs need 350 hours. But Washington's long-term care workers need — get this --
only 34 hours of training.

Long-term care touches the lives of every Washingtonian. Tens of thousands .of seniors
and people with disabilitics in our state receive care today. And hundreds of thousands of
us will be necding care in the decades ahead as our senior population grows,

Our state made thoughtful decisions move than a decade ago to shift long-term care
resources into more cost effective home and community based service settings. As a
result, thousands of seniors and people with disabilities - who in most states would be in
a nursing home - arc receiving long-term care in their own homes, adult famtly homes, or
other community-based settings.

Yet, there is still a lot of room for improvement — especially in the avea of long-term care
worker training. Long-term care workers include home care aides and other direci care
workers who make it possible for seniors and people with disabililies (o receive care in
the community.

Long-term care workers complete only 34 hours of training. That's less than half the
training required of workers who provide the same type of care in nursing homes. This is
especially bewildering when you consider that often the care is provided without an on-
site nurse or sUpervisot.

There is also a major loophole in the criminal background check system that allows
people who committed disqualifying crimes in other states (like rape) (0 move 1o
Washington, wait a few years, and then work as a caregiver for vulnerable seniors and
people with disabilitics.

There is a significant body of cvidence that suggests that increased training for direct care
workers improves the quality of care for vulnerable residents, reduces turnover, and helps
with recruitment, For example:

o Inthe recent report “Retooling for an Aging America,” the Institute of Medicine
wrote: “Direcl-care workers are the primary providers of paid hands-on care and
emotional support for older adults, yet the requirements for their training and
testing are minimal. Furthermore, even though patient care has become much
mare complex... very little is done to ensure the competence of personal care
aides. The commitree concluded that current federal training minimums are




inadequate 1o prepare direct care workers and that the content of the training
lacks sufficient geriarric-specific content.”

e  One national review of literature on the impact of training on recruitment and
retention found that, in geneval, higher levels of training for direct-care workers
helped employers both find and keep employecs, especially in home carce
agencics (cite: Workforce Strategics #3, Paraprofessional Healthcare Institute,
January 2005;
btip:/www directcareclearinghouse.org/download/Workforce Stratedies3,pdf)

In 2007 the Governor signed legislation establishing a Long-Term Care Worker Training
Workgroup. Charged with evaluating and making recommendations on new training
standards for long-term care workers. the workgroup included employer, consumer, Jong-
term care worker, and public policy representatives.

After months of study and dcliberation, the Workgroup concluded that the current 34
hour training standard for long-lerm care workers was insufficient. A majority of
Workgroup members recommended an 85 hour training and certification standard as the
new standard for long-term care workers.

It should have been easy for the legislature to act on the Workgroup's recommendation.
Governor Gregoire strongly supported a compromise that would have improved training
and made a personal appeal to get a bill enacted this scssion. Advocates for seniors and

b i}eople with disabilitics, workers, employers, and policy makers supported the Governor's
compromise legislation. Yet, the legislature failed Lo act.

H"[‘hal's why advocates, workers, and providers have joined together to support [-1029 -
based on thal compromise legislation. Enclosed is additional information about the
initiative. But the basics of the measure are:

o Requiring 75-hours of training and certification for home and community based
long-term care workers, including home carc workers, adult family home
workers, and hoarding home workers.

* Requiring a federal criminal background check for all new long-term care
workers.

¢ The initiative includes cxemptions for people who care for immediate family
members and for intermittent workers who work only a small number of hours a
month.

q We will be filing the required signatures with the Secretary of State in early July. We are -
mterested in meeting with you to discuss the nitiative. We hope you will support
improved training, certification, and criminal background checks for home and
community-based long-term care workers.

Enclosed is additional information on I-1029 and the need for improved training for
direct carc workers.



Sincerely,

Louise Ryan
Washinglon State Long-Term Care Ombudsman

Nancy Dapper
Exccutive Director, Alzheimers Association of Western and Central Washington

Hilke Faber
Founder and Advocacy Director, Residents’ Council of Washington



Myths and Facts About Long-Term Care Worker Training

Long-Term Care Wortker Training Wotkgroup Recommendations

MYTH: Critics charge that the Long-Term Care Worker Training Workgroup established
by the Legistature in 2007 did not recommend 75 hours of training, with an implicit
suggestion that the Workgroup recommended a lower number. Some go further and

oo
suggest that the Workgroup recommended a 35 hour training standard.

FACT: This is an intentionally misleading clain. As the report clearly states, a majority
of Warkgroup members recommended an 85-hour training and certification standard A
minority of members recomunended a range between 45 and 90 hours with only one
member recommending no change 1o the current standard. Many of the backers of I-1029
pushed for an 85 hour standard during the 2008 legislative session, and agreed to a
compromise of 75 hours in order to reduce the cost. 75 hours is consistent with the
federal standard for direct care workers in nursing homes (CNAs).

For more information on the Workgroup’s rccommendations:
hip:/fwww.governor.wa.gov/lct/workgroup.htm

Impact of Improved Training On Worlkforce Supply

MYTH: Critics charge that increasing training will reduce the supply of workers.

FACT: While critics provide no evidence of this claim, there are numerous studies by
respected long-term care workforce experts that suggest just the opposite ~ that improved
training will improve both recruitiment and retention of caregivers. For example:

¢ Inthe recent report “Retooling for an Aging America,” the Iustitute of Medicine
wrole: ““Direct-care workers are the primary providers of paid hands-on care and
emotional suppor! for older adults, vet the requirements for their rraining and
resting are minirnal. Furthermore. even though patient care has become much
more complex... very little is done to ensure the competence of personal care
aides. The committee concluded that current federal training minimums are
inadequate to prepare divect care workers and that the content of the training
lacks sufficient geriatric-specific content .

o  One national review of literature on the impact of training on recruitment and
retention found that, in general, higher levels of training for direct-care workers
helped employers both find and keep employees, especially in home care
agencies (citc: Workforce Strategies #3, Paraprofessional Healthcare Institute,
January 2005; - ) ,
hitp:/fwww. directcareclearinghouse.org/download/Worklorce Strategies3.pdf)




o When nurse aides reported that training prepared them well for their jobs, intent to
leave and actual workforce turnover were lower (2007 - *“Job Satisfaction of
Nurse Aides in Nursing Homes: Intent to Leave and Turnover, The Gerontologist,

47)

e In Peansylvania’s home health agencies, more staff training was found 10 be
associated with lower reported recruitment and retention problems (2001 -
Pennsylvania’s Frontline Workers in Long Term Care, report 1o Philadelphia
Geriatric Center)

Relationship Between Training and Quality of Care

MYTH: Critics suggest there’s no evidence that improved training {eads to improved
“quality carc.

FACT: These critics are ignoring a substantial body of evidence that suggests that
improved fraining does increase quality care - though much of the research has been
donc in nursing homes, not home care. For example:

o A 2000 Institute of Medicine report found “some agreement among experts...that
there is a relationship between the {fevel and type of training and the quality of
care that nursing assistants provide.” The report also noted that improved training
and job quality decreases turnover, which impacts both quality of care and quality
of life for residents.”

» Inone study comparing quality of care in nursing homes before and after
establishing national CNA waining standards in 1987, quality of care improved
after the law’s training mandate went into effect (Bernard Gross, Quality of Care
Defined, PA Department of Education, 1995)

e A 2001 survey of nursing facility administrators, nursing directors, nursing
assistants, social workers, family members, and surveyors found that “training,
orientation, or education™ was tied for first place as a means of improving quality
of care. (200! - “Redeflining Quality and Excellence in the Nursing Home
Culture, Journal of Gerontological Nursing)

Impact of Training Legislation on Union Membership of Union Finances

MYTI: Critics charge that I- 1029 will require long-term care workers to join a union,
increase union membership, or provide financial gains to a labor union.

FACT: None of this is true. Nothing in [- 1029 requires, encourages, or facilitates long-
term care workers joining a union, [-1029 simply establishes a new standard for training,
certification, and criminal background checks that will apply to all home and community-
based long-term care workers, regardless of whether they’re in a union or not.



({ Initiative hackers refused to compromise at the legislature

MYTH: Critics charge that the backers of [-1029 refused o compromise down from
their initial position on training standards.

FACT: Advocates for better training worked to problem solve with legislators,
stakeholders, and the Governor's Office to address legitimate concerns and build
conscnsus among stakeholders. Based on this collaborative process, SEIU Healtheare
TTSNW, for example, moved from an initial 150 hour training and certification proposal
(o a less costly and more flexible 75 hour training and certification proposal reflected in
the Governor’s 75 hour striking amendment.

SEIU Healthcare 775NW started this process in the Spring of 2006 when the union
sought to bargain with the state over (raining standards for individual provider home care
workers. The state, however, refused to talk about the issuc at all. In January 2007 SEIU
backed legislation consistent with the findings of the Paraprofessional Healthcare
Institute which had been commissioned to analyze the current (raining program and
develop a blueprint for a 21% Century training system. That proposal was for 150 hours of
required training for all home and community based caregivers. Midway through the
2007 session, SEIU and other advocates floated a compromise of an 85 hour standard,
consistent with the standard for nursing home workers in Washington State. At the end of
the session, supporters agreed (o a compromise that established a workgroup of
legislators and stakeholders to develop a new training standard.

A majority of workgroup participants supported an 85 hour standard for all caregivers.
However, legislators introduced legislation thal had 85 hours of training — but most of it
could be satisfied through unstructured and unsupervised on the job training. We viewed
this as a starting point for discussions, However, rather than engage in serious cfforts to
compromise, legislators gutted the bill entirely to create a 35 hour training standard ~
only | hour more than the current standard.

Al the end of the session, advocates supported a significant compromise proposal by
Governor Gregoire that would have established a 75 hour training standard, addressed
concerns raised by family and intermittent caregivers, and reduced the cost of the
measure, In the end, however, legislators passed nothing.

The initiative will cost $100 million

MYTH: Decspite clear evidence to the contrary, critics continue to suggest that the
initiative would cost Washington State $100 million a biennium,.

FACT: While a fiscal note of [-1029 hasn’t been completed, [iscal note by OFM ol
virtually identical legislation during the 2008 session estimated the cost at just over $23
Million GF-S through the 2009-11 biennium.
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Initiative Signature Deadline Next Week
June 27th, 2008

With a presidential and gubernatorial election coming this November, it’s pretty easy to lose track of how statewide
{'nitialivc gathering is coming this summer. But believe it or not, next Thursday July 3, is the deadline for turning in
\ signatures for measures that proponents want to appear on the November 2008 ballot.

So far, the two most high profile ballot measures (1-985 and I-1000) seem to have managed to turn in at least the
minimum 225,000 signatures required, but the campaign leaders also know that they probably need to collect
another 30,000 to 50,000 signatures by next Thursday because many signatures collected initially are often found
to be invalid.

The two major ballot initiatives vying for a spot this November are:

Initative 985 Tim Eyman’s latest foray into the initiative world is aimed at reducing traffic congestion. The
measure opens HOV lanes to all traffic during certain hours and creates a traffic congestion relief fund to be
financed by using a portion of sales tax on cars, red light ticket cameras and funds set aside for art on transportation
projects.

Initiative 1000: Former Governor Booth Gardner’s assisted suicide initiative which would permit physicians to
help terminally ill patients end their lives. The measure is modeled after Oregon’s law which took effect in 1997.

‘Another measure which might also qualify is Initiative 1029 which would require newly hired long-term care
workers who work with the elderly or the disabled to be certified after passing an examination and would require
increased training and background checks. The initiative is modeled after legislation introduced this past legislative
session which did not pass, '

Enlry Filed under: 2008 Interim

Calendar

August 2008
MTWTFSS
1 23
4 56 789 10
(1121314151617

http://depts.washington.edu/staterel/wordpress/7p=266 8/20/2008
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More training for long-term care workers
Last updated April 22, 2008 5:23 p.m. PT

By NANCY DAPPER AND LOUISE RYAN
GUEST COLUMNISTS

What's wrong with this picture? In Washington, hairdressers need 1,000 hours of training and dog masseurs need
350 hours, Washington's long-term care workers, on the other hand, need only 34 hours of training.

Long-term care touches the lives of every Washingtonian. Are you one of the millions of seniors and people with
disabilities receiving care today? Or one of the 78 million baby boomers who will need long-term care? Are you
caring for aging parcnts who use long-term care? If you answered yes to any of these, you know how important
quality long-term care is for seniors and people with disabilities and their families.

Our siate made thoughtful decisions more than a decade ago to shift long-term care resources into more cost-
effective home- and community-based service settings. As a result, thousands of seniors and people with disabilities
-- who in most states would be in a nursing home -- are receiving long-term care in their own homes, aduit family
homes or other community-based settings.

Yet, there is still a lot of room for improvement -- especially in the area of long-term care worker training. Long-
ferm care workers include home care aides and other direct care workers who make it possible for seniors and people
with disabilities to receive carc in the community.

Long-term care workers complete only 34 hours of training. That's less than half the training required of workers
who provide the same type of care in nursing homes. This is especially bewildering when you consider that often the
care is provided withoul an on-sitc nursc or supervisor.

In 2007, Gov. Chris Gregoire signed legislation establishing a Long-Term Care Worker Training Workgroup.
Charged with evaluating and making recommendations on new training standards fov long-term care workers, the
work group included employer, consumer, long-term care worker and public policy representatives,

Alter months of study and deliberation, the work group concluded that the current 34-hour training standard {or
long-term care workers was insufficient. A majority of work group members recommended an §5-hour training and
certification standard as the new standard for long-term care workers. This recommendation would require long-term
care workers (o have the same level of training as workers in nursing homes.

Tt should have been easy for the Legislature to act on the work group's recommendation. The governor strongly
supported better training and made a personal appeal to get a bill enacted this session. Advocates for seniors and
people with disabilities, workers, employers and policymakers supported the governor's proposed legislation. Yet,
the Legislature failed to act. This outcome is not acceptable,

Issues affecting seniors and long-term care keep geiting lost in Olympia. We have a tradition in Washington of going

to the voters when the Legislature fails to act on critical issues. Perhaps this is one of those special situations where

the initiative process is especially fitting. The Legislature has had two opportunities to do the right thing for seniors
“ and people with disabilities and failed. Maybe it's time for the people to finish what the Legislature started?

‘yﬁm\gej% Hhow can we

Long-term care workers are the bedrock of our long-term system. We expect much of the@;;
not give them the training they need to meet our expectations? L

hitp://scattlepi.nwsource.com/printer2/index.asp?ploc=térefer=http://seattlepi.nwsource.com/opinion/3... 8/20/2008
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Nancy Dapper is director of the western and central Washington state chapter of Aleheimer's Association. Louise
Ryan is the Washington state Long-Term Care Ombudsman. Nora Gibson, executive director. of Elderhealth NW,

and Hilke Faber, founder of the Resident Councils of Washington, also contributed to the column.
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SAM REED

ELECTIONS DIVISION

\N&/¢) ;
ot wshénglon 520 Union Avenue SE » PO Box 40229
Secreta Iy o f St ate Olympia, WA 98504-0229
\ Tel: 360.802.4180

Fax: 360.664.4619

www.seestale. wa gov/elections

TOTHE COUNTY AUDITORS:

[, Sam Reed. Seeretary of State of the State of Washingion, certify that the
following are the [ull, true, and correet copies ol the official ballot titles of those measures
which have been referred pursuant to state law to the voters of this state for their approval
ar rejection at the state general election 1o be held on Tuesday, November 4, 2008, The
following headings and ballot order are as prescribed by RCW 29A.36.121, RCW
29A.72.050, 29A.72.290 and WAC 434-230-020:

Propoesed by Initiative Petition

INITIATIVE MEASURE NO, 985

Initiative Measure No. 985 concerns transportation.

This measure would open high-occupancy vehicle Janes 1o all traffic during specified

hours. require traffic light synchronization, increase roadside assistance funding, and
dedicate certain axes. fines, tolls and other revenues to traffic-flow purposes.

Should this measure be enacted into law? Yes [ [ No | ]

Proposed by Initiative Petition
INITIATIVE MEASURE NO. 1000

Initiative Measure No. 1000 concerns allowing certain terminally ill competent adults to
obtain Jethal preseriptions.

This measure would permit erminally ill, competent, adult Washington residents, who are
medically predicted to have six months or less to live, to request and self-administer fethal
medication preseribed by a physician,

Should this measure be enacted into law? Yes [ JNo | ]




Proposed by Initiative Petition
INITIATIVE MEASURE NO. 1029

Initiative Measure No. 1029 concerns long-term care services for the elderly and persons

with disabilities.

This measure would reguire Jong-term care workers to be certified as home care aides
based on an examination, with exceptions; increase training and criminal background
cheek requirements: and establish disciphnary standards and procedures.

Should this measure be enacted into law? Yes | [ No | ]

Note: The certification of Initiative Measure No. 1029 is subject o possible modification
il a court of competent jurisdiction issues an order removing 1-1029 from the ballot.

IN WITNESS WHERLEOF. I have set
my hand and affixed the seal of the state
of Washington, this 13th day of August,
2008.

,%M‘rilzlzr) ) s

Secretary of State
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Smith & Lowney, P.L.L.C. Frank Freed Subit & Thomas, LLP
2317 East John St. 705 Second Ave.
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I, John Michael, hereby declare the following under penalty of
perjury under the laws of the State of Washington.

L. I am the manager of National Ballot Access LLC. I
managed the professional petition drive for Initiative 1029. 1 was
responsible for orientation of paid signature gatherers.

2. Our part of the signature gathering campaign was carried
out by a well organized team of professionals. Every signature gatherer
understood that I-1029 was an initiative to the People and that we were
working to place the measure on the ballot in November 2008.

3. No signature gatherer was ever told that I-1029 was an
initiative to the Legislature. I never heard any reference to an initiative to
the Legislature until after the signature gathering campaign was over,
when I learned about the typographical error in the petition.

4. While our “rap” to voters largely focused on the merits of
the initiative, we would often tell voters that the measure was going to the
voters. This would happen when someone hesitated in signing the
petition or if someone asked about the process. For example, people
sometimes asked when the measure will be voted upon, and we would tell

them that it would be voted upon in November,



5. Signature gatherers were told that the signatures they were
collecting would place the measure on the November ballot. For
example, the manual for briefing circulators on the specifications of the
initiative, which we used for orientation and sometimes distributed,

suggested they “use the magic ‘This just puts it on the ballot!’”

(emphasis in original).

6. Voters often decided to sign the petition after we explained
to them that their signature would place the measure on the ballot.

7. Over the course of our petition drive on I-1029, my team
collected over 285,000 signatures. In collecting those signatures, I
estimate that we spoke to over 500,000 voters. Yet, to my knowledge,
nobody ever brought the petition’s error to our attention. I know that I
never read or discussed the boilerplate petitioning language during the
petition drive. I also don’t recall observing any voters closely reading

that particular language on the petition.
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Stated under oath this 20th day of August, 2008, in Seattle

Washington.

Jo ichael



